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A ; Aor XL or 1868, 
4 Bection 21. Seer Evidence (21 
ApéTau ant. Ssa : 
Where a putnider su c pin- Aftmors (1) 
dar and olt:ius e n m Acr VOI or 1859. 
of the patu 7u. 1o pymd (1) Bection 2 does not apply to a suit 
that the asse’ o. on fall f for ejectment and kkas SFEER 
short of the 32-7 - '3 | the brought after plaintiff had in a 
i lease: HED> tl, ' --J to former suit obtained a declaration 
take effect twn on acoge- that the land was his mâl land 
ment of the pu’ a 434 and not defendant's lakkiraj, and 
See Cause - ra yt had served defendant with a notice 
See Swit) 2. I to quit, which -was not complied 
A | with e a a e TD 
COPYET: I (2) Section 2 does not apply where 
See Ungru ory Mi riega (2) ' present plaintiff's name was order- 
: ed to be from the list 
Acquimomnox — ' of defendants in a former suit, but 
1) An uction - Zer an ues appeared notwithstanding by some 
: R2 tioring the... - £ his pial: besor mistake some 2 years after in the 
` within 12 yee- 1 breud i, them decretal order, the onus on 
- on the i pomp. = . 281 the present defendant to`ahow 
(2) Harp Foe a long w.Jd of how that happened and that the 
, lawful hobing on +. out of former suit was decided in the Z 
defendantal o ‘ho kos. lof Z resent plaintiff's presence... ° 39 
without any erivuy en b on (3) iare an appl on for execution 
her part detur a | her omits to give the names.of all the 
admission: o pec n> ° je that ca as by Section 
defendant! wore bewin > ndera 12 —, even if it shall st a 
mo spottan +h. it’s suit from the „Tho those 
brought on tu a ontu okur- parties are, the parties named 
ruree Heu vrentat ty 4 was meet be Snerta ko be oR i 
vnih | | we. 600 whom execution is sotg 
properly 3j- e Goan o * (4) What is oris not a lawful excuse 
Set Pris 7 2) (within the meaning of Beotion 
Ste Right. fv J 170) must depend upon the cir- 
- í cumstances of eaoh case we 63 
= ork or 1836. (5) Where, if defendant had not ap- 
~ : p the Court would have 
‘ “See Prive: .. 4 7) bound under Section 113 to s 
e n adjourn the hearing, on the ground 
dor LX or 1847. ; that sufficient time had not i 
Sections 6 andy 3 if pe given, it was held that his - 2 
mations (i; i ing ought not to put him in a worse 
4 : position, and that time should be 
Aor III (B. ©.) or 18650. i ven him to produce evidenoe ... 141 
~ Ses Procedure 6) defendant can ap under 
i (3) .  Bestion 337 on common 
Aor XXXV or 1858. to all = + 331 


An inquiry under! — v ud It 
: e be instituted wit’ ont `i ts en uy 


ence to Section Pty ds only to, 
shewn to the Qucti'-tthe >s 
ground for suppor =: tuttu, = 


the question of - 
sion, proof of this will enable te e 
son is of uneoum’ iud : 


a ra le. 
' l ” Ue 


INDEX 


° Aor VAIL or 1859.—( Continued. ) 
(8) The mere fact that a defendant 


who had not appeared till nearly 
D a a A 

plied by a vakeel 
Se aaah to heard in answer, 
under the last ee of Bec. 111 
ce within 
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Page. 
Aor VII or —(Cr 
Section 81., See Ju 
Bection 102. ; Ses 
Beotion 113., See 
i Defends 
Section 119. See Bx 


- Bection 119. Boe. 





the héäning öf ©. 119, and suf- . Sections 
ficient to prevent an es parts ae fat) 
nt’ ous ses ié wee 400 Section 136. C, 
of pro in a notice of attach- Section 147. See Ad 
ai uld be sufficient to identi- Beotion 170. See Ev 
fy it. A lakkergj tank with four Section 200. Ses Ka 
banks, the boundaries of which are Section 236] See Sa. 
giren, ven, is sufficient identification... 411 Section 240. See Mc 
(10) “Where the purchaser at sale of a Bection 246.! See Jur 
tare of aa ee Section 249°} See Sal 
is necessery Sections i 
Pi oo oa e erta Eon 
e roperty sufficiently identi- ; 
fication: he need not set forth boun- an 
daries 461 ; 
(1) In he 90 daya allows DE 887. | See Ap 
for an oped , Bection 342. ' Seo Son 
F od between Goues ich Bection 360.| Ses Ap; 
” Judgment was pronounced and that Bection 376.' See Jur 
on which the decree was signed is 
allowed to be deducted ... 519 | Act X or 1889. | 
aa Under Seo. 206, a debtor under a Where a suit for ejt 
money-decree can at any time bring celment of lease 
the amountof his debt into Court to judgment- debtor i 
core cones atv AA execution stayed 
any person money into Court: 
eiie be dene bee e de- enoni in & 
livery of moveable or immoveable Oourt may also 
Pee make satisfaction beyond the peri 
with the knowledge of the Court fled in this ia 
a Sway ce eee Bection 2. See Hyec 
admit of .. one 520 Bection 6. See Rigi 
(13) By Seo, 206, all ta of Section 13. Ses Nott 
decree must be with the Section 17. See Euk 
knowledge of the Court ... .. 520 Bection 24. See Juri 
(14) Quere.— Where a simply * Bection 25. See Eyes 
acts in obedience to a decree, is Bection 32. See i 
he debarred from showing that he Beoction 4, See Rigi 
~ has done so by the words, “no Bection 58. See Pros 
jastment of a decree, in part or Bection 76. Ses Aot 
. in whole, &c.,” in Seo. 206 « 520 Section 78. See Act 
` 2 Ses Ejecimsni (2) (3) See Enk 
\ 5 Pibe A Aor XI or 1859, 
on 2. /ontract i 
BN 2 Sos Privy Council Ral- PB e o 
ings (11 Acr XIV or 1809. 
Beotlon 2. Sea Res Adjudioata (1) Ap under 
Rection 5. See Jerisdicnos (13) must be one not | 
Section 7. See ing of Causes (1) tion... 
Section 14, See Privy ` Cownoil Rul- Section 1, Clause 2. 
. ings (15) i kodar (3 
Section 26. cay Concil Rul- Section 1, Clause 9. 
| «fags (26) Section 1, Clause 16 
Section 29. See Privy Coxncil Rul- 
ay ings (26) Section 20. See Lim 
n 78. See Intervention (1) Bection 22, See Rag 
73, See Spec Appeal (1) Ses Juri 
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286 


271 


330 





Acr VII (B. 0.) or 1865, 
See Fictitious Sals (1) 


Acr XI or 1865. 


(1) The word “contract” in Setion 5 
— was intended to inclade a sùit 


to recover a share 


received by the defendant, w whi 
laintiff was entitled; suc share 
ving been received by defend- 

ant on behalf of plaintif on an 


implied contract to pay it sver 


lain tiff 
(2) Section 21 


does not require 
pemet sp lying for a new trial to 


eposit defendant's costs ... 
Bection 6. See Jurisdiction (32) 
Section 29. Sse Small Cause Cori (4) 


Aor V or 1866. 


See Original Jurisdiction (5) 


Aor XX or 1868. 


Section 49. 
Section 53. 


Rated: 
pagan rca eh 


ration (2) (8) 


to 


Section 53. 


Ses Morigage (2) 


of eed 


a 


104 


Aor Tor 1868. 

Section 2, Clause 2 Ses Calmdar 

Year (1) 
Acr VIU (B. C.) or 1869. 

(1) A suit for rent below Rs. 100, whioh 
was decided solely on want of proof 
of relationship of landlord and 
tenant, without any decision es to 

ight, title or interest in land, was 
hald to fall under Ssotion 102 —: 
no speciel eppeal could therefore lie 

(2) The calor ot the worda, “you 
must institute a suit in Oourt for 
the establishment of suoh claim or 
demand within 6 calendar months 
from thisdate, otherwise your claim 
will be for ever ” from a 
notice of deposit under Section 31 
~——is fatal to a claim to the bene- 
ft of having paid rent into the 
Collestoreta we tee o~ 

(3) Where «.tenant not having paid 
the amount of the decree Pama 
him for arrears of rent within 14 
days, is held by the first Court to 
be liable to ejestment: HarD, xi 
reference to ion i ee 
wording of Aot X of 1859, Sec- 
tion 76, and a previous Ruling, that 
the Appellate Court has discretion 
to extend the time ax iak 

(4) A suit to recover errears and to 

ject the ryot comes under—~ 
tion 52 ea _ ra 

(5) Where a Lower Courts decree js 
based on——Seotion 29, and the 
High Court altars it to Section 52, © 
the 15 days ere held to date fg 

) the later docizton 


413 
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412 
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417 
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477 
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oO > INDEX (CIVIL RULINGS). 
” ace V = 
Act (B. O) or 1859.—( Continued, 9 Apuimion.—( Continusd, 
> (6) Bectiop 52 applies to suits Yor oan- {3) An——by defen 
3 oellation of lease for non-payment eviddnes on whi 
of,rent, as wall as to all suits for - may nots 
gjectment, bs ies 477 > giders it ae 
(Ty A anit under —— b ¢more than to it ea 
8 months after the latest deposit X4) Where a defenda 
À made by the ryot was held to be statements put i 
out of tims... sc site a. 581 to treat them as— 
Rection 11. See Jurisdiction (1) (7) (34) HT who put the 
flection 27. See. Calendan Year (1) may how the - 





Bection 29. Ses Limitation (2) 
Bection 102. See Act X of 1859 (1) 


j See’ Ejooitmeni (3) 
See Special Appeal (4 
Aor IV or 1878. 
‘Bao Jurisdiction (31) 


Aor VII or 1870. 
(1) The mode of computing the valne 
of ‘the subject-matter of a suit, as 
ided by——, applies only to 
etarmining the Gourt fees to be 
` paid, not to the question of juris- 
dicion ... es ane = 
(2) In estimating the smount of the 
ad vabren fea under 
Clause I, Schedule I of — 
' the fee must. be paid pared wa o 
the property without d oti 
the amount ofthe debts to be paid 
ont ofis se sa e sa 463 
{3) The ad salrem fee should: be 
on the value ofa house ~: 
A * and not on the rent of it... o. 158: 


Acr VI or 1871. i 
flection 22. See Eirscution 
Rection 26. Ses Jyisdiction (19) 


-Ansovms oT. . 
Harp that thé Judge ought to ‘ 
have granted an—-—where it was : 
` applied for on the first ge dae 
e Judge's return to the District, 
thet the applicant really had an - 
PST of appearing before - 
Judge for the purpose of fil- 
ing documents and produci wit- 
nasses, Section 147 Act 
-of 1859 not applying where no 
- day has been fixed for hearing .. 325° 
agfeogessnios (Letiers of). 
. Seo Act VIE of 1870 (3) 
ADMIMIOB. 
(1) A return made to a Collector by 
an occupant of land, stating tha 
amount of the rent, isa binding 
—— as to such amount ... a» 106 
(2) A mere—is not conclusive, ex- 
capt, 8- g» where it has been 
~ acted on by the party to whom it 
was made, A statement in a for- 
e | mer suit in which the Gourt passed 
ga dooree opposed to it, is not con- 


<clugre aot mee . obs 
~ 


108 
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Aanasruart.—( Continusd. ) 
(3) Where a judgment-debtor makes 


Pi 


over property to a deoree-holder on 
the understanding that, in case of 
the latter's dispomession owing to 
the formera defect of title, the 
unrealixed portion of the decree 
should be realized by execution of 
the deorece: -Hauo that the reason- 
able construction'te be put upon 
this —— is that the transaction is 


Z to be put an end to, and the 
/ decree-holder is to revert to his 


n ion qs) 


Axim Arion. . 
_ Mere silence for a period short of that 


ALLUVIAL Formations. 
Land which upon inspection 


r 


prescribed by the law of limit- 

ation is not a valid reason for 

rejecting a person’s claim to set 

aside an——-mace by his guardian 

during his minority with valid 

necessity ... is eas 
See Hindoo Law (2) (3) (8) 
Sea Mokururree Tenure (1) 
Seo Notice (4) 


3 


of the 
survey map appears to have been 
added to an estate, although it 
may be a re-formation upon the 
old site, is liable to assessment 
under s. 6, Act IX of 1847, and no 
suit will lia against the orders of 
the Board of Revenue in such a 

See Presumption (1) 

See Privy Council Rulings (5) 

(8) (10) 


ÅMBIGUOUS DESORIPTION. 


See Mortgage (1) 4 


AMespumnt or Pratt. 


See Original Jurisdiction (5) 


Axaperra, Extats. 


Appuars, 


Se Joint F ily (2 
See Prisy Counsil Balinge (2) 


- (1) Where one of several defendanta 


appeals senit a portion of a de- 
cree, and his defence in the Lower 
Court is not one common to the 
other defendants, the dearee can- 
not be reversed in favor of the 
defendants who have not appealed 


(2) The High Court declined to enter- 


one objection (taken when 
appellant's argument was closed) 
tae mio. appeal ley t Ik on die 

und that the amount or value 
id not exceed Rs. 5,000... . 


497 


64 


28 


‘ 


218 


‘ . f Pag.. 
Arpuats.— ( Continued ) 


(3) Where a plaintiff died on the day 


_#ppeal expired, and his son 


(4 


— 


on which the time for filing an 
plied 
two days after for leave to file an 
appeal, the point for consideration 
would be whether the application 
was made within a recsonabdle time 
after the death, and the applica- 
tion would be dealt with on the 
principle leid down in s 102, 
Act VIII of 1859. The matter 
was, however, within the District 
Judge's discretion, and not appeal- 
able... ae ae a vse 
Where a defendant ee object- 
ing on the question of costs only, 
the Appellute Court should oon- 
fine itself to that issue ... ous 
Ses Act VIII of 1859 (6) (11) 
See Costs (3) 
Ses Fraud (2) 
See Fell Bench Devisions by 
4 Judges (l) 
See Jurisdiokon (8). 
Ses 
(8) (10) (5) 


Arrmraxos (of Defendant). 


See Act VIII of 1859 (6) 


ÁrPILLATE Court. - 
(+) An —~ hes no power to, reverse’ 


the desision of the Lower Court 
as regards a party who has not 


appealed 5 E ma 

uired, s. 3 
Act VIII of 1869, ena Na 
what parties (end in what propor- 
tions if necemary) the costs of 
the original suit are to be paid, 
but not to specify the items of 
such coats „a. ; 


(3) An——ought not to reverse a first 


Court's decision based on careful 
inspection of the land in dispute, 
exoept on a very clear opinion on 
the evidence, and for sufficient 
reasons recorded .,, 


ARBITRATION, 


In——s not started with the sanction 


of the Court, the agreement n 


it ean be binding. ae ae 
See Notios (5) 


ARBITRATION-AWARD, 


See Construction (1) 


Aunuanrs or Rir. 
‘Ses Act VILI (B. C.) of 1869 (4) 


See Limitation (2) 


AsmaEMENT ° 


See Allwvial Formatios (Y) 
P 


a, 


not be reduced to writing bpforé ° 


293 


Cowneil Rulings (1) (2) 


286 


462 


533 
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Ambun. i . Buwanan.—( Continued ), 
: See Mortgage (3) (3) —— parchasers of land cennot 
4 intervene in a sult for rent brought 
SUIGRMENT, by the persons in whose name in 
° See Limitation (5) purchases were made .. 6628 
See Bond (2) 
Arracaap Propagrr. See Evidence (3) - 
See Joint Property (1) . Ses Jurisdiction (4) (8 
See Jurisdiction (2) See Onus Probandi (2) 8 
Soe Privy Connoil Rulings (9) a2) 
ATTACHMINT, 5 a ne 
1) On application a judgment- SRANI Lanne. N 
i creditor oe money in See Bexamee (1) _ 


deposit in a Collectorate at the z S i 
credit of the judgmont-debter, a Boma ros Puronanme. Soe Privy Coxxcil x 


Judge who is moved to apply to Rulings (12) j 
the Aopo Mot General for the Bom. 3 
purpose ought not to refase on 
Regents Mamonga oone | CD) T a mt apop atn arder to 
(2) Whee S a PE defendant's father to pay the —, 
of defendant's property on’ being eS S proof of a consider- N 
appe Boig i bbe (2) In a mit ona hath-ohitioh me 
tha need if the ieee ie where defendant pleads that plaint- 
f intif i S iff is only a benamdar for another 
ey pees Eas ran mer he be ae the money if 
Gourt ileus the Doe : the — is rot denied, the plaintiff 
te ough the suit may ht to have a others 
rosalt unsuccessfully ; and without aterata tana th i rosd 
lead ihe contrary, damages ü „against him. But if the caso has 
(3) Pein must be hold to be in been tried on the issue whether a 
force down to the date on which * | * igen ar Mes To piin ee 
Pe pecia] gr ie . failed to prove that the money was 
' struck off the file; but the High his, he may be rightly refused a 
eae kart appeal, = ie decree even if there ara doubts as 
A per gta rah to the whole of the money having 
sively on the question of lew, but belonged to the third party 195 
Gee ke Big 48): Whore a hosband write aod aires 
See Ereoution (1) (3) PEE ge EEE a — in the name of his wife, 
See Landlord and Tenant (2) there is a tacit contract by him 
See M thet he has authority to do so. If 
Homage he has not, he may be sued for 
Gee come s (3) breach of contrast or false repre- 
a (1) mentation ooo i n 249 
ATTESTATION. (4) What a person is bound to show if 
See Evidence (14) ho wishes to charge Mahomedan 


B f mookiaruamak ,, wen) hgs 
B (5) Where a debtor by his — tH- 
(1) Where the ostensible lessses stood pulates to pay interest at 12 per 
*¢. = im the position of wives to. the cent. par annum up to the time 
beneficial lessees, and it was im fixed for peyment, brit the money 
bable that three ladies (of wham remains unpaid for a long time, 
one was a stranger) should pay a interest may be awarded at the 
large bonus; and as the ostensible -~ rate stipulated for up to the time 
lessees were found not to have fixed for and a lower rate 
paid the consideration-money, tha as ved eek S22 
case Ws HELD to be——; and when (6) Where a plaintiff mes upon & 
the tenure passed away by an exe- rte ose cig 
cation-sale to a third party, the claim d payable by the 
e lessor was entitled in equity to eale of the property 'm 
em benctionl therein, it is right to restrict 
eae poe see ae 133 to thet property eee eee = Mes 334 
~ 
' 
e 





INDEX (CIVIL RULINGS). * oti 
S ` Page. Page. 
Btuv.— ( Continued. ) Canrimennmss, a 
(7) Wherein a suit on a ——, defend- See Pleader aad Clieni (1) ý 
ant answers that the amount A 
should be satisfied out of the pur- Oavas or Acriom. . 
chase-money of property scat - (1) Where of lend hasbeen - 
plaintiff, and the latter claims to transferred by 2 deed of compro- 
avoid the sale as bad: eo tae mise, every interference therewith 
the Lower Oourts ere bound to connate « freak —~ with i 
the question in this suit ... 304 mitation of 12 i 38 
i Seo Construction (6) (2) Where a zemindar sues and exe- 
outes a decree by the Re- 
Bovwparns. venue Court a putneedar for, 
See Land (1) the fall rent, at the time when the 
Jatter’s suit for abatement is pend- 
Brzmi or Contract. ing in the Civil Oourt: ump that 
Where plaintiff supplies articles to the lar's — arises on- the 
defendant on condition of receiv- date on which the semindar re- 
okitiess to be returned at inter- oo ters rone in excess of what 
after payment on presentation, plaintiff justly liable for, and 
and defendant on receiving certain also i interest on such excess 434 
ohittees does not pay their amount, See Breach med Contrast D” 
but e a pays a portion: See Loase 
HELD the —— occurred See Res A (1) 
when defendant filed to > pay on See Suit for Bent (D) 
presentation oa .. 450 ; . 
Sas Bond (3 Oserimicars (of Administration), 
See Criminal Prosecution (1) See Aoi XX VII of 1840 (1) (3) 
B (4) 
See Probate of Will (1) Curruricats (to practise). 
Brornar’s Daveutar's Son. See Mookisara (1) 
See Hindoo Law (5) Ouawrurtr. 
Burpee, 
See Execution (9) See Privy Council Rulings (8) 
Bonome (Lands). Cantar Act. 
See p EA (1) A jee? hearing both 
plication under 
Burwana. Act XX of 1863 s. 5, on the ground 
(ja ab though not binding that there has been no transfer 
against the Government, is bind- of the property under s. 4, the 
ing as between the parties to it High urt refused to interfere 
and persons claiming title under er s.15——, the Judge not 
them aes 327 having declined j ction, but 
(2) Hach party to a —— need not paing ight i ng to exercise 
have the same quantity of lend, oe 398 
aoe esd tus est apie ten @) The h Court refused to inter- 
exact proportion to the jumma er s. 15 to set aside an 
nee 461 eine rejecting a document ade 
(3); fact of a — having taken a Court under Act VIII of 
“placo doos not prevent  co-sharer 9a. 129, an appeal from such , 
pierre DA tenp oE argot andar being’ barrel by 8.363 vee 61 
on Ina pero alas sare ve 538 Section 15. Ses Jurisdiction (6){187 -* 
See Adjudioata (2) 
See Suit for Reat (1) Crvm Dram. 
o See Suit for Reat (3) 
Camar Yue, ConLucror, 
As ‘Act VII (B. 0.) of 1869° does One of several claimants to money 
not mention the calendar acoord- deposited with the —— for land 
me ia which the year ins. 97 is taken for public purposes, sued his 
calculated, the interpretation ents and the ——. On a 
given in cl. 2s. 2 Act I of 1868 written statement from the latter, ° 
must be followed w on 403 a decree was made against alk the 
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a Cotipror.—( Continued. ) 


® 


defendants, ahd the—- was edjudg- 
ed entitled to his costs. Upon appl- 
eation for execution, a correspond- 
nate Judge and the——resulting 
in an order by the former, directing 
the——to pay plaintiff only so 
much as remained -after payment 


of other claims. Harp that no. 


appeal lay to Judge from the order 
oF bho Bu rdinate Judge, and that 
the proper course would have been 
a suit, not against the——, bus 
against those who opposed plaint- 
iff’s claim ... a. eee eee 


Comp enSATION-MONEY, 


Ses Erecution (4) 
See Railway Company (1) 


Conprrionan BALS. 


Ses Possession (1) 


ConwinmaTion VA Sale). 
See Limitaton (8 


ConsrpERATION. 


ConsoLip ation of 


See Bond (1) o 

See Origmal Jurisdiction (5) 
Suits). ` 
Ses Valuation (1) 


Construction. : Gl 
(1) Where a sum found due under 


an arbitration-award was to be 


between the Subordi- , 


108 


paid in annual instalments, and, if , 


one wes in default, par i el 
creditor was to be entitled to re- 
cover upon the whole sum at the 
rate of 1 per oent interest per 
mensem (instead of 6 annas), 
and a default took place after 
annual kists had béen paid for 
several years! HELD that interest 
at 1 per cent. per mensem must 
be, on the balatice due at the 
time of the default, from the date 
of the award 


(2) Where by a solskaamak entered 


v 


` tolls and cesses was reserved to the ` 


into about 100 years ago between 
pleiatjif's and defendant's prede- 
ra, the collection of certain 


xemindar (plaintiff), and certain 
julkur rights to the E the 
faradaré: HELD that the re-build- 
ing of a kkuttess or fish-market 


or exchange by the plaintiff upon ` 


his owd land (the former having 
been destroyed during. hie minori- 
ty) was not in excess of his rights 
or a contravention of the aaa- 


mah, and though the kAutizas would 
dòrert profit the defendants 
~ 


111 


Ooxstruction.—( Continued. ) 


(3) 


(4) 


to the plaintiff, yet the loss was `a 
7 Ains 


.À decree which declared plaintiffs 


entitled to a certain share of offer- 
ings by right of inheritance, was 
construed to to existing, not 
future, offerings tee one 
Where a lease contained two pro- 
visions, one for payment of rent 
and the other for forfeiture and 
re-entry on default of payment; 
and by a later solekaamaA, the rent 
is put an end to, and the lessor 
receives back e portion of his land, 
sud by a subsequent solehnumch, 
the lessees agrée to pay a new rent, 
and no provision is made for re- 
entry or forfeitare ; tho clause as 
to forfeiture and re-en in 


respect asta original rent do not 
epply to rent under the last 
i a 


(5) Where a bond provided for the pay- 


Comrnacr. 
(1) In a mit for 


(2) 


(3) 


(4) 


ment of interest from the date of 

the bond on feilure of payment of 

the principal on a certam date, and 

the decree awarded “the entire 

sum of money covered by the 
Ses Agreement (1) (2) 


See Original Jeri 3 
See Privy Council O à 
See Privy Council Hualings (2) 


3) (19) (20) (21) (30 
‘Gece Gs ) (32) 


damages for breach 
of —— where the Statute of Fraud 
does not apply, and there has been 
an interchange of bought and sold 
notes, plaintiff may prove by 
parol evidence the existence and 


terms of a —— on which he can 
maintain the action ea ode 
There may be a binding —— if 
the 


ies intend it, although 
bought and sold notes are rs 
scchianged or a more formal —— 
is to be drawn up... 





Where bought and sold Totes do 
not agree, they cannot be used as 
evidence of a ; but the faot 


' of their differing, and not being 


returned, does not show that, at 
the conclusion of the negotiations, 
the parties did not was ee 
A —— against public policy and 
intended to evade the: course of 


- Jaw, carinot be enforced in a Court 


of Justico; and money paid under 
such a —— cannot be recovered 
“See Act XI of 1865 (1) 

See Jurisdiotics (32) 

See Security (1) 





244 


277 


414 


414 


414 
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ix 


e—a 


e Page. 


e 
Comrzgact Contra Boxos Morres, 


Ses Prostitute (1) 


Costrrsurion, 


Where ons member of « defunct 
firm sues another for——to recover 
Money paid in liquidation of a 
debt dus by the firm, if there has 
been no adjustment of accounts, it 
is necessary to make all the part- 
ners parties to the suit See 

Sse Hindoo Widow (1) 
See Parties (1) 


ConvEx ENCE, 
Ses Partition (3) 


Convurancu (of Rent). 
See Notice (1) 


Oo-sHarmns. 


to claim 
possession of a specific share of 
the village; but only to demand 
` a partition in whieh he would ob- 
tain an ivalent elsewhere ‘for 
thanrtion brought into cultivation 
A co-sharer who tekes over into 
his own hands from the EEN 
the management of his 
entitled to sue, or to be made a 
Pena? under s, 73 Act VIII of 
, to a suit already 
for rents which accrued 
the Reoeiver’s di as sis 
(3) Where a man co-sharer ob- 
tains from the Collector a tempo- 
» rary settlement in his own name of 
cher lands ecoreting to the parent 
estate, his possession thereunder is 
not adverse to the other co-sharer, 
who is entitled to participate in 
the settlement ae Ses 
The Court refuses to ismue an in- 
junction to a oo-sharer not to cul- 
timate ijmalee lands, because of 
sal interference with the rights 
of the ——; holdi thet the 
remedy lies in an action for dam- 


“Ese Act VI(B.C)) of 1982 (3) 


(2) 


(4) 


Costs 


(1) Withheld for ill-will and malice... 


(2) An appeal should not be dismissed 
generally with ——where the effect 
would be to make the first defend- 
ant liable for——of other defend- 
ants also who were made œo- 
respondents, particularly where 
one of these was not entitled to 
have his —— 


one pee eos 


Page. 


12 


16 


198 


14 


57 


Cosrs.—( Continxed. ) 
3) Whero a judgment contained a 
© remark to the effect that two per- 
sons had heen improperly made 
defendants and ought to have their 
——-; but the decree contained no 
such recital, the Oourt declined to 
allow execution for——to issue in 
favor of the two defendants 
Ses Appeal (4) 
See Appellate Court (2) 
See Interest (1) 
See ae Cowacil (2) (3) (5) 
See Poy Council Rulings (11) 
32 : 


(22) 
Soe Urufractuary Morigage (5) 


Court Fume’ Aor. 


Stamp duty paid in on a petition of the 
nature of an application for review, 
may be ed where there is 


no final decision ... cs = 
See Act VII eae (1) (2) (3) 


Ses Valuation 
COVENANT RUNNING WITE Lam. 
Sse Privy Council Rulings (10) 
Cruuman Arran. ws 
: Sse Privy Council (7) (8) 
Cannnan Procapurs Oops. 
Section 320. Ses Jurisdiction (18) 
Crnmmat Prosscurion. 
A party convicted in a Criminal Court 
cheating, and compelled to 
return the es na oe 


Custom. 


See Right of Occupancy (2) 


D 
Damacns 


111 


434 


(1) May not always be adequately ` 
measured by inverest at the harem o* 


rate. The Judge should take 
into consideration the ciroum- 


stances ably within the 
knowl of the defendant when 
he did the act which is the cause 


of action, and allow for conse- 
uences See ads aa: 
ere verbal abuse without ‘conse- 
quent injury gives no claim to— 
but the Court refuses to interfare ¢ 
with an award of —— where a 
person of some position Been 
assaulted and ae 


* @) 


337 


abused. ,,, 631 
groraly “4, 





Ses Splitting of Causes (1) 
Dasaium Ansur Inver. 

Seo Construction (2) 
Drnrs. 

See Act XX VIT of 1860 (2) 


Durrer Laan, : 

See Partition (2) 
Dscuazatory Oxpuns. 

See Privy Council Rulings (14) 
Drorarirory Sort. 

(1) In a suit for declaration of title 
under a pottah under which plaint- 
iffs had in ion since 
it was granted in 1843, defendants 
were held by their acquiescence 
for 12 years to have concluded 
themselves from siying that the 
pottah was illegal and beyond 
the Oollector’s power to grant ... 

(2) A xomindar can take steps to have 
the service for which a——is given 


poo but he cannot sue for 
Droxun. 


(1) The Court refused to allow a — 
to stand which gave to the plaint- 
iffs something (i.e. lands whose 
boundaries were) i 
e ra might not be ascertain- 

(2) A —— for exclusive possession of a 
plot of land of which the jadg- 

ment-lebtors are not the sole 

owners is incapable of execution, 
when the shares of the share- 
holders have not been exactly 
defined, and no partition has taken 





Where a — was sought to beal- 
together set ae and there were 
no materials for separating the 
legal from ‘the illegal a the 
oe declined to set ‘aio a part 

it wes ae se 
Where a decree-holder enters into 
a soleknamak under which the 
jadgment-debtor arranges to pay 
a certain sum and makes other 
conditions, the —— gives place to 
this compromise E only be 
egforced by a fresh suit within th 
period of limitation ,,, 

2 


ead 


(4) 


seer 


57 


472 


279 
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Duorun.—( Continued.) 
(5) Where a —— shows the intention 
of the Court, but leaves something 
undetermined for further inquiry, 
such inquiry must be held as 
intended to be made by the, Court 

to which the —— is sent to be 
carried into effect ©... one 

Sæ Act VIII of 1859 (12) 


(18) (14 x 
See Appa (1) 2 
See truction (3) (5) 


See Privy Council Rulings (19) 
(20) (21) 
Dump or Sate. ; 
See Privy Council Rulings (12) 


Dagravit. 
See Procedure (2) 


Dareampanr. 
See Evidence (3) 


Daron. 


See Attackment (1) 
See Collector (1) 


Doone. 
A——b tion of a right to 
rent by, pee deed of transfer is 
sufficient woe ore eee 


DucrrTION. 


A —— allowed by law must be ex- 

- ercised 2s well as properly exer- 
cised, otherwise a superior Court 
will be warranted in interfering ... 

See Sale in Execution (12) ° 
Dispose meson. 

Merely keeping another out of pos- 
session may not be x 
nor is the party who does so 
a T a Wi opg ioe eee 

om everything mus 
sumed, so as to render him Lnble 
for mesne profits which he was 
prevented from realizing by virtue 
of a judicial decree. To be a 
wrong-doer, the party must have 
power and control, and then act 


ss (3) 


Page 





612 


271 


16 


318 
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C OS e S 
° Page. , Š Page 
DIMQUALIFIOATION. - Bszorwan aes i more 2P 
; where egations were con 
saat aca to those of either plaintiff or defend- 
Drvorcp. ant, seated o pone baly, 
and that the onus was on the plaint- 
See Privy Covaci Sng (33) iff to show that the dates A 
Dooumerts, against him goon ear un erro- 
neous or was affected e ovi- 
The English law that @ document dence adduced by the ieren or... Sl 
more than 30 years old, if free from fd 
of dish b See Act VIII (B. C.) of 1869 (8) (4 
suspicion onesty, may be See S Tenure O) 
admitted as evidence wit out proof 
of execution or writing, is not ExDowMonr. 
allowed to prevail here in a casein , (1) The mere fact Heemi of the 
which there is other evidence in- rofits of land has for some time 
consistent with the title which such es used for the worship of an 
documents to create « ... 485 idol, is no proof of an——, and 
See E (1) (14) (18) (20) (22) does not e the poe posses- 
Door. sion liable as a on tnd, 39! 
; 2) A t may lease endowed 
See Privacy (1) (2) appropriating tas ae 
Downr. - e ida and a mokud- 
Ses Jurisdiction (20) dum T such a lease may hold 
possession during the leesor’s life- 
Dusroorvr time, or the period during which 
isdiction (H he continues to be shebait 43! 
pede (34) See Privy Council Rulings (20) (21) 
Euquisn ComMiTras (High Court). 
E Upon an ap under s. 15 of the 
Esrcorumrr. ; Letters Patent from the decision 
(1) In a suit for——defendant was not SA rA of 8 Division 
allowed to take in special ap (ditte in: opinion 
the objection (not Ken bet ore) from the Junior, Judge) dismiss- 
that plaintiff having allowed him ing a piano as ant 
. tohold over and cultivate could. comp ee OE ne TOMOTAN rOn 
z . - office by the English Committee: 
not eject him without sufficient . that Divisi Bench 
notice to quit =... wa 148 HELD 20) neon ‘de, 
(2) A decree for——under s. 78 Act has any power to re-consider, 
X of 1869, made in a suiit for review, or set aside a decision of 
arrears of rent of a transferable the En Committee, or order 
ten to which a person claiming the J s of that Committee so 
ee to deal with their decision 20: 
as mortgages was no party, cannot > 
confer upon the deoree-holder (the EmHANORMBAT. 
purchaser in exeontion of a decree (1) Lands used for building purposes 
against the mortgagor), the right are not lisble to——under Act X 
to avoid the mortgage, and is no of 1859 23) 
bar to a suit by the mortgagee to (2) Where a tenant has had full and 
question the validity of the decrea timely notice of the unds 
7 the Collector’s power to make on which his landlord olaims a 
cee 206 kubooleut at enhanced rates, the 
(8 The only suits for——-oontem ted landlord is entitled to a decree for 
by Act VIII (B. 0.) of 18 a kubooleut for what he may prove 
those for non-pa cnt of arreare to be a fair and legal demand, ngt ° 
of rent. A suit for—— from land withstanding his failure to prove” 
assigned for building purposes his right to a kubooleut at the rate 
brought upon a contract is not bar- fixed by him Se 27: 
red by reason of an order for —— (3) Where in a suit for——decreed b 
on an application under s. 25 Act the first Oourt, the Lower Ap by 
X of 1859 f cet ve» 208 laete Court finds that defendent 
(4) In a suit by tenant against land- bas no talooka rights, and that the 
lord to recover possession, in which notice under Act X of 1859 s. 17 is 
an intervenor was made pa party valid, Hrip that this is equivalent 
plaintiff failed to prove the illegal . to finding that defendant 
—— on whioh he relied. Huro a right of occupancy, and the we 
that the error, if any, of allowing Court's finding as to rate pf rent 
the intervenor to be made, a party should be accepted ° ... 52: 
Ca 





Page. 


? Ema Aonarr.—( Continued. ) 
(4) Where in a suit for——defendant 
į found to hold an intermediate 
position, afid not to be liable for 


the rates of rent paid by simple’ 
occupant ryots, he is still ke 


to Aot X of 1859s, 17 ... e 
(5) The omission of the words “ same 
class of ryots” in a notice under 
Aot X of 1859 s. 17, invalidates 
a claim for Bee oe ose 
(8) Quare.— Would the omission of the 
words “same class of ryote” ina 
notice under Act X of 1869 
s. 17 invalidate a oleim for—, 
if the ryot knew all the grounds 
oa whine enhanced rent was de- 
mnanded of him and defended him- 
self on all ... Ss sie ee 
See Act VI (B. C.) of 1862 (1) 
Ses Butwara (3 
Ses Notoe (1) (2) 
Exquier. 


_ See Privy Coxacil Rulinge (12) 
Equitasia Lismrrr. 
Seo Jurisdiction (4) 
Egecriom or a Burmvira. 
See Right of Oocwpancy (1) 


See Bond (7) 

See Execution (8) 
Error mo Law. : 

Seo Evidence (4) 

Ses Special “Appt (10) 
Eetates Tar. 

' See Privy Coxacil Rulings (30) 

Esrorra. 

(1) A Oollector’s decision in a distraint 
case is not conclusive as to the 
genuineness of a kuboolext not 
put in iue; nor can a decree be 

iven on the strength of a Awbov- 
which is still in contest in a 
regular suit we as sis 

(2) Quare. —Is an investigation of a 
talookdar’s title commenced in the 
Revenue Court, and either decided 
there or carried up in eppeal to 
the Civil Court, a bar toa suit by 
him to recorer possession and 

-œ mano profits? .., ose tee 

rx Sea Admission (4) 

Seo Sale tn Execution (10) 
Hyipaxom, 

(1) A Court is not bound to send for 
documentary———which is with the 
record of another case, but is re- 
quired by A party to proe his Case, 
on the ground that he was unable 
to procure the originals, and that 


cougse would be to un 
a. 136 db 138 Aot V of 1803 oo 


a 





Broz. 
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532 


469 
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Evinmncs.—( Continued.) 


(2) Where there is sufficient——to 
prove a plaintiff's claim, he is en- 
titled to a decree, notwi i 
his failure to attend to a summons 
under s, 170 Act VIII of 1859 . 

(3) In a mit by a semindar to recover 
possession, where defendant refus- 
finding of the Lower Court that 
his dur-pxtues was a nominal trans- 
action, the i was upheld, 
notwithstanding co! evidence 
by other witnesses called for a dif- 
ferent purpose... toe ees 

(4) The improbability A 
ing received payment for one b 
as ta older one remamed un- 
paid, is no reason for refusing to 
consider — adduced by him, and 
such refusal is an error of law ... 

(5) For a Lower Appellate Court to 
ignore mi i a day-book on 
which the first Court decided the 
case, is an error of law and a sub- 
Jeot for special appeal... one 

(6) A Judge disbelieving the——of 
certain mortgagors as to plaintiffs 
heredi ocoupency is not bound 
to take mto consideration docu- 
mentary — sworn to by the same 

7) Objections to —— as not being 

9 Hee Liebe beer 
cial appeal, but should be 
at the time when the —— is 


(8) Where the Lower Appellate Court 


hes weighed the——on both sides, 
the giving in the course of its ob- 
servations of a reason which may 
not be considered good, is not a 


und of gees peal ous 
(9) The Lower are ousia 
ed to send for the records of a 


former suit in which the decree' 


afforded important —— in mp- 
p of plaintiffs case, not havi 
one so, the case was remand 
with a view to the omission being 
(10) Oase in which Lower Appellate 
Oourt was held justified in refer- 
to a written statement, al- 
though not admissible as —— =. 
(11) The deposition of a serving-peon 


is ——, but the of the 
Nasir not being on or on any- 
thing on which perjury can 

is not ——. . 


c . oe 
(12) The examination by commission of 
a purdah-nusheen is not necessary 
where she can be examined in 
Court in a ee, or otherwise, on 
& proper i tification ee eee 


16 


105 


110 


127 


145 


197 


230 


INDEX (OIVIL RULINGS). 


Page. 


Evomacn.—( Continued.) 


(13) A person who swears that he was 
present at the execution of en in- 
ea is not a ssoondary wit- 

because he was not a 
sabaccibinge itn ens 

(14) Mere absence of attestation oan- 
not be fatal to the Seay eye ote 
document purporting to be very 
ancient date and coming from the 
proper per custody oe 

(15) No Cours, mach it a Kopel 
Oourt, is justified in ruling 
the absence of dooumentary —, 
mere oral —— is not sufficient 
to prove plaintiff's case when 
Ppa by a number of wit- 

whose spent is be- 
Lered by the frst Ooue n z 
6) It is an error to 

i —, not sup fao ik 
ary—, is of no sapoetatifa “ton 

ee eee ane te mens oe 


AN) A Ge Court may fiid a question of 
ee a o a Ton 
oœ any offence specifically 1 
aopean ie hares Aot on ho 
timony of a single witness ... 
aE “Where a copy of a ae 
eee a 
on previous occasions by both the 
to a suit, plaintiff cannot sua 
or a fresh measurement-and de- 
marcation, and the Judge is wrong 
in not considering the copy bind- 
ing on the plaintiffs eon 
19) A Ju main a 
f ) A Sadge‘maitaning without a 
ey mele een a ph Be the 
tity of defendan 
akt lend and the amount of rent, 
misdirects himself in point of law 
raat in de- 
(20) ‘Whar tro seta of jummabundes 
papers put in by parties to as 
egal ere er would be in- 
admissible if objected to by the 
opposite party, each party by 
ea on his own papers, bars 
A sk those of 


ani under Act XL of 1858 
and Act VI of 1860 are not 
conclusive —, but they are cor- 
roborative —~ where they involve 
an admission by the opposite 


(22) Wire kbusrah usrah papers forming 
the eseance of the action are not 
produced by the plaintiff within 
the time ed by ee ee „the 
Oourt of first ee is j 
icone ie s uent- 
ly tendered as — Sen 


314 


614 


515 





Evipmron.— ( Continued. ) 


Ses Admission (2) (8) 

See Documents (1) - 

See Endowment (1) . 

See Issues (2) 

See Lease (3) 

See Privy Cowncil Rulings (4) (16) 
See Registration (1) 

oe Service Tenure (1) 


Seo Waser Appeal (2) (10) 


(1) Where an——case was struck off 


(2) 


(3) 


(4) 


(8) 


(7) In determining the venue of appeal 


because the decree-holder did not 
t the tray allowance of 
a aioe Hinder ie sell the at- 
roperty, the attachment 
See rabeist up to the date 
off and an ap 
a 
from to be in time ses 7 
The Lower Appellate Court was 
held to have erred in not refi 
to two maps not expressly raf ase 
to in a decree, so as to assist in as- 
the amount of meme 
due mider the decree... 
a jadgment-creditor attach- 
ed and ine but allowed the sale 
to be postponed to. enable the 
eee ee 
mortgage, and whilst ARE 
ment was pending, the p 
sold at the instance o aola 
creditor: mxLD that the former 
judgment-creditor was entitled to 
prossed against other p be- 
onging to the judgment-debtor .,, 
Where a decree provides for the 
—of s conveyance of land, but 
not for ape ment of money, and 
a portion o the land is taken away 
by Government for railway pur- 
subsequently to decree, Piha 
ecree-holder must bring a sepa- 
rate sult to recover compensation- 
money eis 
A lke dace confirmed on appeal 
supersedes an earlier decrees be- 
tween the same parties, for all pur- 
of —— vee 
decree for the. "performance of 
apo orra an (e. g. the removal 
obstructions in a pathway) oan 
be enforced only under s 200 
Act VIII of 1856 


170 


174 


282 
against an order passed in —, 


“ sabjeut-matter in ute” 
a a e a e 
of 1871, must be taken to exol 
the interest which acorued sub 
quently to the date of the degree 316 
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Hxncution.—( Continued. ) 


(8) Error in construi 
* was not properly 


a decree which 
wn, if it leads 

*to just and proper execution. can- 
not be considered as affecting the 
decision on its merits . a 


(9) Where in—of a decree for khas 


possession, it is necessary to remove 
any of the defendants from the 
land covered by the decrea, the 
Court, on application, may remove 
such person; but if the decree is 
silent as to a building on the land, 
the Court executing cannot have 
the building pulled down see 

Ses Act thu of 1859 (3) 

See Attachment (1) 


See Deoree (2) (5 
See Jurisdiction (14) (25) 
See Limitation (1) (6) (8) (9) 
Seo Maintenance om 
Sea Privy Council Ruliags (13) 
(14) (17) (27) 
08 i Orders (1) 
See Small Cause Court (2) 


Ex-xme or Dami. 


Ses Privy Council Rulings (31) 


Ex-rarrs Deamon. 


~ o 


(1) Where defendant is prevented by 


laintiff's fraud from appearing on 
fhe last day of hese the wait is 
decided ex-parts, and the first 
Court is right in ing the case 
under Act VIII of 1859 4.119 ... 


(2) Act VIII of 1859 s. 119 gives 


no remedy to a defendant wil- 
fully or carelessly failing to appear 
on due service of summons; and 
when he fails to make out any right 


to a re-opening of the case under 
that Section, is not allowed 
the extraordi remedy provided 
by s. 15 of the High Court's Act 


See Act VIII of 1859 (8) 

See Non-appearance of Defend- 
ani (1) 

See Procedure (2) 


See Witnesses (1) 


F 


Farsa RAPRISENTATION. 


See Bond (3) 


Ficritious Baus. 


An agreement entered into by a 


lessor with another person to get 
oF of tis leases by these af A hee 
titious sale for arrears of rent, and 
# to ghare the profits of the transeo- 
lion, is a fraud against the lessee. 


527 


457 


“474 


Frorrrious Sara —( Contizxed. ) 


(2) Quare. —Can 


The person with whom such an 

nt is made has not the 
rights of an _esuction-purchaser 
under Act VIII (B. O.) of 1865, 
but only those of a private pur- 


Formas. 
Although the High Court is not 


limited to the express — of the 
Courts below, but is justified in 


ing inferences of fact clearly 
catandet: yet, when thej ent 
of the Lower Court shows that it 
did not intend to express any opi- 
nion on a particular point, the 
High Oourt cannot infer that the 
Lower Court did agit that 
int As when the Sub-Judge 
Lae that he decided the case 
“ without regard to the question 
of limitation,” the Court could not 
suppose him,to have intended to 
determine that there was no pos- 
session by plaintiff, ... <a 


ForFmrorn 


See Construction (4 
See Landlord and Tenant (8) 
See Lease (1) 


(1) Defendants, parda-nusheen ladies, 


having unsuccessfully pleaded 
` tender, of payment sad dèpoilk in 
Court, HaLp that it was too late 
for them in appeal to urge — 
on the part of plaintiff bes 
e mere payment 
of a stamp calculated on an under- 
valuation, be treated as of itself a 
—— which ipso faoto deprives 
a party of his right of appeal ... 
See Fictitious Sale 
See Ghatwales Lands (2) 
See Sale in Berscation (18) 


Furr Busca Dsomione BY 3 Jupam. 


Sie English (oam a) 


Foxy Beacons Daomsions sy 4 Jupans. 
Where san original suit is brought 


for a sum exceeding Rs. 5,000, or 
for property aa e that value, 
and the decreeis for a leas sum, or 
for property of less value, an ap- 


lca Be s. 22 Act VI of 
871 will lie to the High Court ... 


G 


Guatwatee Lawns. 
(1) According to 


tion XXIX 
of 1814, the semindar retains an 
interest in —— ne ia 
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Guarwatms Lawvs.—( Contizusd.) 


(2) Where a szemindar sold a ee 


walee mehal as mil land, 
former 


that the Government had a right 
to sue, so as to maintain its own 
- nominee in possession of the land 
as ghatwal, and that the limitation 
of 60 years was applicable to such 
a suit 
Any presumption egainst the right 
o) SA ede pple ree 
leases cannot hold good against 
such leases, when granted in good 
faith, for the clearance of jungle 


GIFTS INTER YIvos amp BY WILL. 


See Privy Council Ruliags (30) 


Guiran, 


See Minore (1) A 


Guiron (qf Minors.) 


(1) A certificate of —— was mnc- 
tioned under s. 21 Aot XL of 
1888 in a case where the 
without sufficient cause or justi- 
fication or legal advice, withdrew 
an a to set aside a salo of the 
estate and dealt with the auction- 

and obtained a putne 
of a portion in his wife's name ... 

(8) A certificate of —— wes re- 
celled where the BoM pliers had 


* been y wasting a ated 
by licen Suda Sha 


debts of a very small amount when 
there was an ample fund to pre- 
vent the sales tee eee 


H 


Hm. 


Sse Lenatio’s Estate (1) 


Hauxeprrmy Ooouranor. 


The Court declined to a stato- 
ment by defendant's pleader that 

L was the previous tenant and 
held the land after her son, as an 

* admission of Smnaoas heredit- 
holding as ht on the 

pei of plaintifs on on lay the 
onus of proving such holding ... 


Hren Cover. 


Ses Appeals (2) 


Hian Covurr’s Act. 


130 


376 


169 


60 


Bection 15. See Er parte Decision (2) 


Himpoo Law. ' 
(1) By the rules of Hindoo succession, 


r 


on the death of brothers of a joing 
family without issue, the sons,of 
surviving brothers eS peers 
and not per stirpes 
(2) Construction to be put on the Fall 
Bench decision in 12 W. BR, F. B., 
1, and on the judgment of the 
Division Bench, %. Civil Ruling, 
478, as to the power of a member 
of a Mitakshara family, either to 
alienate or to sue for and recover 
his undivided share... eee 
(3) Tura Sule by ne some the rever- 
nary heir, to recover property ` 
sld br san Prec R widow 50 years ago to 
Dore anadan the dpe a 
consi e of 
time, the adequacy of (ie comi. 
deration, tin daa erain, &o., 
of the deeds, the reversionary 
heir’s knowledge of the aliena- 
Se to the time of 
death, and the del ay in bringing the 
suit, HELD the defendants entitled 
to a strong presumption that their 
fee ani had purchesed after 


themselves 0 of legal necessity 
(4) Acoo to — a party need 
not be incurably insane in order 
to be incapable of inheriting. A 
madman, though excluded from 
inheritance, is entitled to main- 
tenance, ove one 
(5) A brother's danghter’s s son can in- 
pea in the absence of any nearer 
eir eee 
(6) A son cannot control his father’s 
power of alienation in respect of 
the succession to which is 
to obstruction ... oes 

See Onus Probandi 
Ses Privy Council s (30) 


Hispoo Winow. 


(1) A mit to reoover principal mi 
interest on a bond executed 
—, whilst possessed of her 
husband’s pro 
brought at’ her death against his 
reversionary heirs on the ground 
of some supposed equity arising 
put of dha po ossession of the estato 
by the defendants o then 
to pay a portion of mon 
mhich was expended in recovering 


(2) hs ENS of a sult by a—— 
as well e 


may be beneficial to her. 

os those who will succeed her, gd 

yot not a necessity se 
ea 
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TT 


305 


331 


41T 
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: Page. Page. 
(3) There is no necessity for a— (1) Costs in the suit — unless 
money, when she hes an the contrary is distinotly stated 
* income more than sufficient to pey in the decree... eh we 34 
e the expenses of litigation ete (2) Disallowed in a suit for compensa- 
See Mokururres Tenure (1) tion for the use and occupancy of 
See Partition (1) demised lands where lessor had 
known that the lessees were no- 
I minally such, and their husbands 
the beneficial lessees... eo. 133 
IDERTIFICATION. - Ses Bond (5) 
See Act VIIT of 1869 (9) (10) See Construction (1) (5) 
See Onus Probandi (9) See Damages (1) 
See Ezcoution (T) 
Ismar Berars. oe Privy oo (4) (5) (6) 
A ghare of an — may be joint 
per not separately defined in a Brie Mortgage (1) 
revenue point of view until a bat- (2) ( 
wara, and yet it may be a distinct Iwrervaxon. 
share comprising distinct pwrtess 
or lands exclusively belonging to oe Oy 
the holder of such ilace ia be. Special Aroa (1) 
tween him and his lessee .,. we M48 
Inrarvarrion. 
Iurrovasmnr or Lanp. f 
A A0 (1) Defendant having intervened and 
( been made a party under s 73 
Act VIII of 1859 in a former 
Ixcnoats Owar. . case, in which not only was no de- ' 
See Sale in Ezgcution (11) cision come to, but the decree ex- 
Ixcrpusta Imom. ressly reserved all questions as 
: tween himself and plaintiff, the 
. Ses Special Appeal (6) case was held not ay ent 
k 52.. an acs .. 6I 
Txcomearane ‘Trine. (2) A party is not bound to interveno 
See Pleadings (1) in a suit brought against certain 
Tescntatives of his ancestor's 
Inprao CuLrrratIoN, edn where he cannot be af- 
See Bjactment (1) fected by any decision passed '.,, 314 
Inrmeasoms or Fact. , IerravLarrrY. 
Ses Findings (1) See Sale in Execution (8) (15) 
See Small Cause Court (4) See Special Appeal (2) ' 
Dronnrrros. "Issum, 
i See Limitation (11) (1) Averments upon which no issue is 
i : framed must be taken to be ad- 
Immrama, mitted Bs cik vs) 287 
See Hindoo Law (4) (8) (6Y (2) Where the’ first Court Has. fixed 
See Onus Probands (7 ; and tried a wron issue, the Jgdge 
See Privy Council Rulings (30) in = aes should: give the Parao 
Sior ‘ample opportunity of adducing 
Puos : evidence upon the proper 
See Co-sharer (4) which he may lay down oo 297 
See (4) : 
Insasrrr, f See Hoey Council Ralings (2) 
See Hindoo Law (4) (16) (34): ' 
Instata ast J 
See Bond (6) i 
Ses Construction (1) ACE See: ao 
Ses Fraud (1) - See Privy Council Rulings (28) 
. Pazruna. 
Inetataunt- Bon. JolNDER OF 
O Sep Jurisdiction (28) See Suit for Rent (1). 
a ` i 
J 
. e 
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Jour Cowrnact. 


A party getting a judgment in a ( 
muit i —_ “whisk is not also See Tales Pail qd) . 
i cannot bring a fresh suit . 
jointly liable Juvawsmr 
Bet the a but not in- See Costs (3) 


cluded in the former suit; this 
being prohibited by Act VIL of 
1859 s. 2 ae ‘eee wo. 458 
Jort Decrm. 
Plaintiff and defendant, two bro- 


Jour Rieuts. 

(1) Where the Lower Appellate Oourt 
reversag a decree establishing a 
right of fishery in a river, on the 

und that it was possible that 





thers, were liable under a for ə narrow inlet connecti the 
possession and mesne ts. By river with the disputed of 
virtue of a partition of the mher- water which occupied what was 


itance between them, property, once its bed, might silt up later In 
the mesne profits of which hed the year, its decision is wrong m 
been d to the decree-holder, law se 460 
fell to the defendant’s exclusive (2) When a flowing stream dries up, and 


share in 1268, and remained in his 
exclusive on until 1271, 
when the decres-holder recovered 
possession in execution. Pleintiff 


defendants acquire a right to the 
land by the law of accretion, the 
ae will be subject to the exer- 

aa of their prior 
right of 


3 
8 


now sues to make defendant ex- oy ÙD. 
clusively liable for the whole of See Construction (a) 
the meme profits due to the decree- 
holder between 1268 and 1971. Jurniotiox. 
Hav, that the defendant’s admis- (1) In a suit for recovery of money 
sion of his exclusive possession paid to an taradar on account of 
between 1268 and 1271 was not arrears of rent, when the same 
sufficient to establish plaintiffs has not been epplied to thé pur- 
case; and that in the absence of pose for which it was given, or 
the deed of partition, the division ' whena t for itis withheld... 25 
must be presumed to have been (2) A suit will He for the recovery or 
made in shares between the value, of p attached 
plaintiff and defendant... ... 291 under s. 81 Aot of 1869, 
and afterwards made away with 
Jour Pamir. by the defendants in collusion with 
(1) The mere circumstance of a bond the attaching officer, without a 
being executed in the name of the criminal prosecution previously 
eldest brother of a ——,and of a instituted sy 27 
lease being taken’ in the name (3) Where a Deputy Collector deter- 
of the younger, does not lead to mined a question relating to an 
the conclusion that the latter is a interest in land, although he had 
fictitious document... 245 giros an opinion that a Revenue 
(2) Where the property in dispute urt was not competent to enter- 
was admitted to have been origin- panne anon the Bones! hes 
ally ancestral property, and was - held to lie to the Judge: 
found to have been mortgaged, but objection however was not el 
subsequently to have reverted to in the Lower Appellate Court, it 
the family and to have been in its was not atea special appeal 35 
possession jointly; such reversion (4) The Revenue Courts were held not 
and the conduct of the parties competent to try a question ae 
were held to be sufficient to show benames and equitable liability . 
that the sale wos only a mortgage 266 (5) Where defendant objected to tha——- 
See Hindoo Law (1) in the first Court, but did not in 
See Onus Probandi (7) (8) the Lower Appellate Court, the 
High Oourt considered the objec- 
Jorr Prorserr. tion waived (foot-note) 37 
The presumption is in favor ofa deoree- (6) The High declined under 
older who, in execution of his s. 15 of the Charter Act i Ta 
decree, attaches the share of his aside an order lawfull 
debtor, one of five brothers, in a Judge under s. 269 hot VE vi of o 
—,, that the property is undivid- 1859, upon a complaint of 
ed, and the ozxs is on the debtor to ance or obstruction undes s. 
show that there has been a partition 258 and would not interfere even if the 





JURIDICTION. — ( Continued. ) 


order had been made without —— 
+ after the delay, pense Kroy 
deing in a regular suit .. 

(7) The provision in Act vl (B. a) 
of 1869 for suits under it to be 
entered in a separate register was 
for statistical purposes, and not to 
separate the jurisdiction exercised 
by one Oonrt, so as to render a 
suit brought under that Act liable 
to be struck off, in order to a fresh 
guit being brought under Act 

. VII of 1859, even if that suit was 
not really a sult for rent oes 

(8) A Revenue, Court cannot take 

izance of a suit under Act 

X of 1869 to recover rent on the 

und thet defendant was the 

efloial’ owner, and that the 

ostensible tenants were mere 
benamdars 

(9) It is beyond the power of tho Civil 
Courts to make a partition under 
Regulation XIX of 1814, which 
means an s ionment by the 
Revenue authorities of lands into 
shares and an assignment of the 
fair and propriar jummas and 
arrears to those shares... 

(10) A Subordinate Judge has the 

er to review his predecessor's 
dso but should exercise it 
Oause Courts can ' 


(11) “Mofussil 
take izance of suits brought 
under s. 53 of Act XX of 1866 
(12) In an application for re-hearing of 
a oase in which the decree was 
passed by a Deputy Collector... 
(18) A suit for the of mo 
property n cree the 
mortgage—debt is a “ suit for land” 
within the meaning of s. & Act 
VIII of 1859. A decree in a suit 
in the mofussil for the recovery of 
a mo e-debt with interest, and 
in d t for sale of the mort- 
property, enables the plain- 
to e mo peng 
as it stood at the Bad the 
mortgage and olear of all subse- 
quent encumbrances. Buch a sale 
bars redemption sie 
(14) A clear finding of the fact upon 
evidence whether the subject- + 
matter of a suit was within the 
—— of a Court at the time when 
the application for execution was 
mgde, is necessary to determine 
whether the Oourt has =h the 


e canes 
(18) suit for ‘money paid iy an 
al claimant under « 246 
dot VIL of 1859, in order to 


Page. 


87 


99 


126 


147 


198 


199 


252 


269 


278 
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Joxmpicrion.—( Cortizued. ) 


save from sale his share of an 
estate which had been attached 
„in execution s. 

(18) In & suit to get rid of “the effect 
of an order under s. 320 Cri- 
minal Procedure Code, d 
ing a river to be r thorough 
and to have it declared that plein- 
tris are entitled with others to use 
the water by raising dams in the 
bed of the stream as ii an haravatoreic: 

(17) In a suit for the enforcement ne a 

lien and for a decree 
that the money due be realized 
from the property ise 

(18) The High Qourt will only inter- 
fere under s. 15 of e arr 
Act where the Lower Court has 
either declined or improperly ex- 
ercised — .., 

(19) A Subordinate Fades: “disposing 
of an ap referred to him under 
Act VI of 1871 s 26, does so as 
District Judge, and hes the same 

wer of review as a District 
udge has under s. 376 Aot VUI 
of 1859 ose ees 

(20) In a suit for deferred "dower or 
mvwayal, payable. to the wife by 
the husband upon her divorce, or 
upon the husband’s death ass 

(21) In a suit in which the principal 
defendant was resident beyond the 

ion of the Oause 
Oourt, but within 20 miles of its 
local limits 


` (9a) B. 24 Act X of 1869 does not 


give——to Revenue Courts to try 
claims against ts for damages 
from alleged neglect of daty ... 
(23) Under a 24 Act X of 1859, 
a Revenue Oourt are allow 
a set-off for sums paid by an agent 
to his principal tly, or used 
for his benefit with his sanction . 
(24) In a suit for dustoorut, which is a 
suit for rent ... aoe 
(25) Where the Judge, after the Sudder 
Ameen’s Court at Gya ceased to 
exist, made an order transfer- 
ring certain proceedings in execu- 
tion to the Subordinate J 
(26) Of the Recorder's Court Ran- 
goon, in a suit t a defend- 
ant dwelling in t, though the 
cause of action aroge in oon 
(27) Where a Subordinate 
under Act VIII of 1859 m. 246, 
declares a decree-holder entitled 


against attached property 
possession of the claimant on his 


own account ... ses one 


283 


287 


289 


292 


312 


339 


343 


397 


Juniepicrion.—( Continued. ) 


28) Money which defendant has oon- 
: pees Pde rent, cannot be 
sued for under Act XI of 1865... 444 
(29) In a suit brought by a aser 
at a sale, under Act of 1859 
8. 64, of a share of an hee 
estate, for possession of the 
in the occupetion of the sharer 
whose rights and interests he has 


P eee one ane 
(30) Of a Subordinate Judge, where 

there is m diffculty as to the 

suthority of a manager under Act 

XL of 1858 to a suit under 

Act ZIV of 1859 s. 15 Ś 
(31) The High Court is not 

to say that, under Act IV of 1870 

(B. U.) s. 11, a Colector has 

not power to pr authority to a 

manager to bring a suit; and 

where no cubstastial injory has 

been done, it refuses to interfere ù. 
(32) Where plaintiff takes a lease from 

defendant, and a bakijai, and pays 

him a certain sum of money on 

the faith of this latter ; on 

suing the tenants for the same 

is met by pleas of pa t and 

at last sues defendant for a reftend 484 


461 


465 


See A (3 

Ses Teak Daio yi 
4. 

Se ‘ejoinder (1 

Bee Priey G) Putinga 10) 
31 

A Orders (1) 

Ses Revisws (2) 


See Small Cause Court 
See Special Appeal (4) 


K 


(2) (3) 


Kaas Possxssron. 


Where a and kuboolent exist, 
but former is inoperative 
owing to the plaintiff not having 


delivered it, he cannot take advan- 
dago of his own breach of oon- 
tract and recover — ose 


Laxo. . 
Where a plaintiff describes —— 
which he claims as of a oertain 
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Lanv.—( Continued.) 
quantity and within certain béund- 
aries ; and if he obtains a decree 
N which gives those boundaries, these 
must prevail even if the — ex. 
ceeds the stated quantity oe?) 


Lanviorp amp Trnamr, 

* (1) Byots failing to establish a talook- 
dares right set up by them cannot 
plead adverse posseasion as against 
the landlord's right to recover 
rent Oe Gre: Se 

(2) A landlord cannot attach overy- 
thing in the ryot’s possession which 
he considers liable to satisfy the 
rent; but he can treat the rent of 
a debt Jue, and attach it as such 463 

(3) A tenant's statament that he has a 
good title as against a person alleg- 
mg himself to be the Lao 
the original landlord, does not 
constitute 2 forfeiture of the tenure 
in favor of the landlord, or war- 
rant the latter in suing for khas 


Bos! Budi for Rent (1) = 


Lawror Exousm 
Ste Aot VIII of 1859 (4) 


443 


Leas 
1) There is nothing incompatible in 
: the two remedies of 7 and 
forfeiture for breach of the condi- 
tions of a —— ee 325 
(2) An obligation (as by a lessee) to do 
successive ects is broken if ane af 
them is omitted when the time for 
ita comes. The lessor 
need not wait until the term ex- 
pires; nor is the lesaeo liable to 
successive suits, and then to a 
general penaliy ; nor is it usual to 
Ting two suits, one to inquire into 
the existence of the adh and 
the other to enforce the penalty... ob, 
(3) The mer, registration of a-—— ig 
* no proof of its genuinen i- 
ee it ie first produced cys 
id instrument nearly nine years 
after execution, and is alleged to a= * 
have been ted by a perda- 
musheen y, but no satisfac. 
evidence iven that ahe put 
it i a seal to j Ki 
that she did so with a SO i 
f the 


218 


of the natare and contents o 
instrument .., eve 


. 238 
Sea Ci 





e 


Page 


Lxssan.— ( Continued, ) 


consent of the rent payable on the 
shane sold, she would be justified 
in continuing to pay the rental as 
a whole to the original lessor... 
(2) Where a —— has already paid 
rent to the original lessor, she isnot 
liable to pay it again to the plaint- 
iffs aho laro S iod k airs Gl 


LErrars PATENT APPEALS, 


Bection 15. 
See Enhancement (1) 


Liam. 


See Original Jurisdiction (8) 


Lars-Loeruenesr. 


See Privy Council Rulings (30) 


LIMITATION, 


(1) A party who fails to take out exe- 
cution of an appealed decree, and 
takes no steps to appear in the Ap- 
pollate Court, is not entitled to 
a fresh starting point from the date 
of the decree of the Appellate 

(2) A xemindar’s suit for arrears of 

rent for 1271, recoverable on a lia- 

bility arising out of matters not 
within the izanoe of a Rere- 
nue Court, having been held not to 
be governed by the special limite- 

tion pan by s. 32 Act X 

of 1889, but by the ordinary law of 

limitation, a subsequent claim of a 

similar nature in respect of the 

Te 1872 was held as not barred 

A s. 29 Act VIL ER of 1869 

(3) Twelve years’ —— applies to a suit 
to entablish plaintiff's title as lakki- 
rajdar and the fact of the lends 
not being those of the jadgment- 
debtor, m execution of a decree 

inst whom defendants purchased 
land, and under color of that 
salo ousted plaintiff ... a 

(4) The plea of — was held to fail 

in a case where it was impossible 

to distinguish the defendant's pos- 
seesion as farmer of the plaintiff... 

(5) A xemindar, indebted on @ bond, 

ve an assignment on the putnes- 
for a portion of the rent un- 

til the debt was liquidated. The 
bond-holder, not receiving the 
money, sued the remindar in the 
Small Cause Court, whereupon the 
semindar sued the pu for 

e the rentdue. The Lower Appel- 

te Court held that —— Ke 

etj intiff knew of the non- 

eo sak Hux, upon 
Ho principle of the decision of the 


ê 


"aP 


Seo English Committee (1) 


508 


wb. 


21 


34 


CINDEX (CIVIL BULINGS). 





Lnorarors.— ( Continued. ) 


P. C. in 11 W. R. P. O., p. 2, that 
plaintiff was entitled to recover, the 
suit having been brought within 
three years of such knowledge ... 
(6) A bond petition by a decree- 
holder for execution in one suit of 
money attached in another is a pro- 
oe within the meaning of 
s. 20 Act XIV of 1859. The fact 
that it wos in the end abortive 
does not take from it the character 
of & proceeding to enforce the de- 
Cres ... ves cae oe 
(7) How applied in a suit fur compen- 
sation tor the use and ocoupancy 
of lands demised a ase 
(8) The confirmation of a sale made in 
execution is a bord roceed- 
ing sufficient tv keep the decree in 
force. The decree-holder is not 
answerable for the Court's delay in 
confirming the sale... a 
(9) A time-expired decree cannot b 
made alive again by subsequent 
executions, albeit not objected to 
(10) An application for execution filed 
within eight days of the expiry of 


the od of —— was held to bea 
fide p ing to keep the 
decree alive, tho the notice 


upon the judgment-debtor, which 
hed to be served in another district, 
had not actually been served... 
(1!) Mere informalities in a petition for 
execution, cannot affect the bora 
Jides of the proceeding so as to bar 
(12) Kists cannot be ed as the 
dates of cause of action for arrears 

of rent; limitation in such cases 

ing governed by s. 29 Act VIII 

(B. O.) of 1869 A ae 
(13) As applied under s. 21 Act XI 
of 1865 to an application for a 
(14) Where an account has been signed 
and a balanoe struck, thus bringing 

all partnership transactions te a 
close, these accounts do not fall 
within s. 8 of Aot XIV of 1869, 
but under s. 1, cl 9 ... ses 
(15) Where a judgment-debtor makes 
over oertain property to a decree- 


holder on the ent that in 
case the latter is dispomoned owing 
to the former's defective title, he 


should realize the unrealized por- 
tion of the decree, the judgment- 
debtor is held, to have waived 
the benefit of the law of — in 
case of the decree-holder’sa dis- 

See A scence (1 


59 


76 


132 


158 


190 


193 
254 


272 


467 


497 


See Act VIII (B. Ge, ) of 1889 (7) 
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Jorr Cowrpact. 


Ap Peay aooga Jugnot: moi 


suit on a —, which is not also 
several, cannot bring a fresh suit 

against the ns jointly liable 
wath 4 the dekndan dant, but Ti in- 
cluded in the former suit; this 
being prohibited by Act VII of 
1859 s. 2 ais ane eae 


Jont Dior. 
Plaintiff and defendant, two bro- 


thers, were liable under a for 
possession and mesn fis. By 
virtue of a partition vo the inher- 
itance between them, erty, 
the mesne profits of ‘whisk hed 
been d to the decres-holder, 
fell to the defendant’s exclusive 
share in 1268, and remained in his 
exclusive ion until 1271, 
when the decree-holder recovered 
possession in execution. Plaintiff 
now sues to make defendant ex- 
clusively liable for the whole of 
the mesne profits due to the decree- 
holder between 1268 and 1271. 
Hur, that the defendant's admis- 
sion Of his exclusive session 
between 1268 and 1271 was not 
sufficient to establish plaintiffs 
case; and that in the eeii of 
the deed of partition, the division 
must be presumed to have been 
made in shares between 
plaintiff and defendant., i 





Jor Faxy. 
(1) The mere circumstance of a bond 


being executed in the name of the 
eldest brother of a —~, and of a 
lease being taken’ in the name 
of the younger, does not lead to 
the conclusion that the latter is a 
fictitious document 


(2) Where the property in dispute 


was admitted to have been origin- 


ally ancestral property, and was - 


found to have been mortgaged, but 
gubsequently to have rererted to 
the family and to have been in its 
possession jointly; such reversion 
and the conduct of the parties 
were held to be sufficient a show 
that the sale was only a mortgage 

Ses Hindoo Law (1) 

See Onus Prodandi (7) (8) 


Jost PROPERTY. 


The 


umption is in favor of a decree- 
older who, in execution of his 
decree, attaches the share of his 
debtor, one of five brothers, in a 
——-, that the property is undivid- 
ed, and the onus is on the debtor to 
show that there has been a partition 


458 


291 


256 


(6) The Hi 


Joint Prormrr.—( Continued. ) 
Sea Decree (2) 
See Ijmalec Estate (ay ° 


JUDGMENT. 


See Costs (3) 


Joixur Riexts. 
(1) Where the Lower Kppallata Court 


reverses a decree establishing a 
right of fishery in a river, on the 

und that it was possible that 
the narrow inlet connec the 
river with the disputed of 
water which ocoupied what was 
once its bed, might silt up leter in 
the year, its decision is wrong in 
low ... 


(2) When a flowing stream dries up, and 


defendants acquire a right to the 

land by the law of acoretion, the 

right will be subject to the exer- 

ciso by plaintiffs of their prior 

right of fishery a) 
See Construction (3) 


JURISDICTION. 
(1) In a suit for recovery of money 


paid to an paradar on ecoount of 
arrears of rent, when the same 


bas not been applied to thé pur- 
pose for which it was giy or 
when a receipt for itis withheld.. 


(2) A suit will lie for the recovery, o 


the value, of pro oe oe 
under s. 81 Act of 1859, 
ond afterwards made away with 
by the defendants in collusion with 


previously 


Where a Deputy Collector deter- 
mined a question relating to an 
interest in land, although he had 
ae an opinion that a Revenue 
was not competent to enter- 
tain the question, the Ria hes 
held to hes to the Judge: 
objection however was not e 
in the Lower Appellate Court, it 
was not e special appeal 


(4) The Revenue Courts were held not 
uestion cfs ° 


competent to try a 
benamee and equitable liability . 


(6) Wheredefendantobjected to the— - 


in the first Court, but did not in 
the Lower Appellate Court, the 
High Court considered the objec- 
tion inhi rot-note) 
Jourt declined under 
8. 15 o me Uber Ae to set 
aside an order lawfully made by a 
Judge under s. 269 Act VIII of 
1859, upon a complaint of rast 
ance or obstruction undes s. 
and would not interfere even if the 
3 


25 


27 


35 


tb, 


37 


e Page. 
JuBispicrion.— ( Continued, ) 
order had been made without —— 
* after the delay, PORET mney 
being in a regular suit . 87 


(7) The provision in Act vir @. 0) ? 


of 1869 for suits under it to be 
entered in a separate register was 
for statistical purposes, and not to 
separate the jurisdiction exercised 
by one Court, so as to render a 
suit brought under that Act liable 
to be struck off, in order to a fresh 
suit bei brought under Act 

. VIII of 1889, even if that suit was 
not really a suit for rent ooo 
(8) A Revenue Court cannot take 
oognixance of a suit under Act 
X of 1859 to recover rent on the 
grand that defendant was the 


(9) Tt is beyond the power of tho Oivil 
Courts to make a ition under 
Regulation XIX of 1814 which 
means sn apportionment by the 
Revenue euthorities of lands into 
shares and an assignment of the 
fair and proportionate jummas and 
arrears 8000 to those shares... 

(10) A Subordinate Judge has the 

er to review his predecessor's 
desi but should exercise it 


(11) “Motus Motul Sell Oense Gourta cat 


ce of suits brought 

sa 63 of Act XX of 1866 
(12) In an application for re-hearing of 
a caso in which the decree was 
passed by a Deputy Collector ... 
(18) A suit for the of morgage 
property in satisfaction of the 


mortguge-debt is a “ suit for land” 
within the ing ofe. 5 Act 
VII of 1859. A decree in a suit 


in the mofussil for the recovery of 
amo -debt with interest, and 
in default for sale of the mort- 
gaged property, enables the plain- 
sell the mortgeged pro 
as it stood et the time of the 
mortgage and clear of all subse- 
quent encumbrances. Such a sale 
bars redemption age 
(14) A clear fin of the fhet upon 
Medea ning pon 
matter of a suit was within the 
of a Court at the time when 
the application for execution was 
mgde, is necessary to determine 
whether the Oourt has es the 
suit for paid 
a r ‘money an 
claimant under ban 
dct YII of 1859, in order to 





e 
(16) 


er the subject-. 


99 


126 


269 


278 
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Jougispicrion.—( Continued. ) 


savo from sale his share of an 
estate which had been attached 
in execution ».. 

(16) In a suit to get rid of “he effect 
of an order under s. ee 
minal Procedure Code d 
ing a river to be a thorough 
and to have it declared that plain- 
tis are entitled with others to use 
the water by raising dams in the 
bed of the stream as heretofore ... 

(17) In a suit for the enforcement of a 

lien and for a decree 
that the money due be realized 
from the property a 

18 abe h Court will only inter- 

OS 
es where the Lower Court has 
either declined ii te ex- 
ercised —— ... 

(19) A Subordinate Ju 
of an ap referred to him under 
Aot VI of 1871 s. 26, does so as 
District J and has the same 

wer of review as a District 
udge has under s. 376 Act VIIL 
of 1859 oes 

(20) In a suit for deferred dower or 
muwazal, payable to the wife by 
the husband upon her divorce, ar 
upon the husband's death ee 

(21) In a suit in which the principal 
defendant was resident beyond the 

i of the Oauze 
Court, but within 20 miles of its 
local limits ..t es 


` (23) B. 24 Act X of 1859 does not 


give——to Revenue coe dene to try 
claims against ts for damages 
from alleged oe of duty =a. 

(28) Under s. 24 Act X of 1859, 
a Revenue Court has-——to allow 
this principal Geol, or wed 
to his principal tly, or used 
for his benefit with his sanction . 

(24) In a suit for dusioorut, which is a 
suit for rent ... 

(25) Where the Judge, after the Budder 
Ameen’s Court at Gya ceased to 
exist, made an order transfer- 
ring oertain proceedings in execu- 
tion to the Subordinate a Judge 

(26) Of the Recorder's Court of Ran- 

e dwelling in a suit tia - 
ai in Sarat though the 
aie oot ad action arose in n 

(27) Where a Subordinate oe 
under Act VIIL of 1859 as. 
declares a decree-holder entitled 


own account , we eee 


Page. 
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Jouniapicrion.—( Coritaxed.) TLanp.—( Continued. ) 


(28) Money which defendant has oon- quantity and within certain béund- 
to pay as rent, cannot be aries ; and if he obtains a decree 

sued for under Act XI of 1865... 444) « which gives those boundaries, these 
(29) In a suit brought by a aser must prevail even if the —— ex- 


at a salo, under Act of 1859 ceeds the stated quantity 25 
s. 54, of a share of an aymak 
estate, for possession of the lands LanprorD amn Tenant. 
in the occupation of the sharer (1) Ryots failing to establish a talook- 
whose rights and interests he has daree Au set up by them cannot 
purchased. ae .. 461 ‘ plead adverse poasearion as against 
(380) Of a Subordinate Judge, where the landlord’s right to recover 
there is no difficulty as to the rent st sis ve 43 
authority of a manager under Act 2) A landlord cannot attach every- 
XL of T858 to ing a suit under © thing in the ryot’s possession which 
Act SIV of 1859 s 15 .. 465 he considers liable to satisfy the 
(31) The High Court is not rent; but he can treat the rent as 
to say that, under Act IV of 1870 a debt due, and attach it as such 463 
(B. 0.) s. 11, a Collector has (3) A tenant's statement that he has a 
not power to authority to a good title as against a person alleg- 
manager ote suit; and Ing himself to be the Dama oe 
where no substantial injury has the original landlord, does not 
been done, it refuses to interfere tb. constitute a forfeiture of the tenure 
(32) Where plaintiff takes a lease from in favor of the landlord, or war- 
defendant, and a bakijai, and pays rant the latter in suing for khas 
him e certain sum aie i on possession ens 465 
the faith of this latter; and on Ses Suit for Rent (1) 
suing the tenants for the same 
is met by pleas of payment, and Lawron Exoven, 
at last sues defendant for a refund 484 See Act VILI of 1859 (4) 
See Alluvial Formations (1) Govan: 
Ses B Decisions by 4 (1) There is nothing incompatible in 
Judges. the two remedies of damages and 
y a forfeiture for breach of the condi- 
See Privy Comssil Rulings (15) tions of a — “ w+ 218 
(27) (31 (2) An obligation (as by a lessee) to do 
Sea ; Orders (1) successive acts is broken if one of 
Ses Reviews (2) them is omitted when the time for 
See Small Cause Coert (2) (3) its performance comes. The lessor 
Sea Special Appeal (4) need not wait until the term a- 
pires; nor is the lessee liable to 
K : successive suits, and then to a 
eral penalty ; nor is it usual to 
Kaas Posexsston. ring two suits, one to inquire into 
Where a pottah and kuboolent exist, ‘ the existence of the breach, and 
but the former is inoperative the other to enforce the penalty... iB, 
owing to the plaintiff not having (3) The mere registration of a—~ is 
delivered it, he cannot take adyan- + no proof of its genuineness, especi- 
dage of his own breach of con- ally where it is first produced as a 
tract and recover —— we 437 id instrument nearly nine years 
See Debutter Land (2) after execution, and is alleged to «=» ° 
See Partition (2) have bean ted by a purda- 
rushsen y, but no satisfac. 
Kunooxxovr. tory evidence is given that she put 
See Enhancement (2) lies mpotare aud seil foi and 
Sea Estoppel (1) that she did so with a knowled 
of the nature and contents of 
, L instrument ... wae ... 238 


Laxmas Trru. Sea Erdowmeni (2) 
Ses Limitation (3) I : 
Lasp (1) Where a —— has no explicit 
Where a plaintif describes —— notice of purchase, and no a 7 





Page 


Lxussru.—( Continued. ) 


consent of the rent payable on the 
shane sold, she would be justified 
in continuing to pay the rental as 
a whole to the original lessor 
(2) Where a —— has alread 

rent to the original lessor, she isnot 
liable to pay it again to the plaint- 
iffa who nave purchased a share of 
the land tee ans 


Lurrues PATENT Aprras. 


Section 15. 
See Enhancement (1) 


Læ. 


See Original Jurisdiction (6)` 


Lara-Ietyemer. 


See Privy Coxncil Rulings (30) 


LIMITATION., 


(1) A party who fails to take out exe- 
cution of an appealed decree, and 
takes no stepa to ap in the Ap- 
pellate Court, is not entitled to 
a fresh starting point from the date 
of the decree of the Appellate 
Court ay vee ene 

(2) A xemindar’s suit for arrears of 
rent for 1271, recoverable on a lis- 
bility arising out of matters not 
within the cognizance of a Reve- 
nue Court, having been held not to 

be governed by the special limita- 

tion ‘bed by s. 32 Act X 

of 1869, but by the ordinary law of 


limitation, a subsequent claim of a . 


similar nature in t of the 

1872 was held as not barred 

yk 29 Act VII (B. 0.) of 1869 

(3) Twelve years’ —— applies to a suit 

to eatablish plaintiff's title as lakki- 

rajdar and the fact of the lands 

not being those of the jadgment- 

debtor, In execution of a decree 

2 A eee ae defendants purchased 

land, and under color of, that 

salo ousted plaintiff ... -a 

(4) The plea of ——- was held to fail 

in a case where it ee 

to distinguish the defendant's pos- 

session as farmer of the plaintiff... 

(5) A xemindar, indebted on a bond, 

ve an assignment on the putnee- 

fora ion of the rent un- 

til the debt was liquidated, The 

bond-holder, not receiving the 

money, sued the xemindar 

Small Cause Court, whereupon the 

xemindar sued the putin for 

e the rentdue. The Lower Appel- 
te Court held that —— ran 

jme plaintiff knew of the non- 

yment of the rent, Hun, upon 

E principle of the decision of tho 


ê 


+ 


ae 


the 


See English Commitise (1) 


ib. 
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34 
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Limrrarom.—( Continued, ) 


P. 0. in 11 W. R. P. O., p. 2, that 
plaintiff was entitled to recover, the 
suit having been brought within 
three years of such knowledge ... 
(6) A bond petition by a decree- 
holder for execution in one suit of 
money attached in another is a pro- 
ceeding within the meaning of 
s. 20 Act XIV of 1859. The fact 
thet it wos in the end abortive 
does not take from it the character 
of a proceeding to enforce the de- 


(7) How applied in a suit fur compen- 
sation for the use and occupanc 
of lands demised oes si 

(8) The confirmation of a sale made in 
execution isa bord fide proceed- 
ing sufficient tu keep the decree in 
force. The decree-holder is not 
answerable for the Court's delay in 
confirming the sale... oi 

(9) A time-expired decree cannot b 
made alive again by uent 
executions, albeit not obj to 

(10) An application for execution filed 
within eight days of the expiry of 
bal gy of —— was held to bea 

Jide proceeding to keep the 
decree alive, though the notice 
upon the judgment-debtor, which 
had to be served in another district, 
had not actually been served... 

(11) Mere informalities in a petition for 
execution, cannot affect the bora 
Jides of the proceeding so as to bar 


(12) Kists cannot be ed es the 
dates of causa of action for arrears 
of rent; limitation in such cases 
bei verned by s. 29 Act VIII 
B.Ojor 1869 ae 

(13) As applied under s. 21 Act XI 
of 1865 to an application for a 
re-trial a Bee aa 

(14) Where an account has been signed 
and a balance struck, thus bringing 
all partnership transactions te a 
close, these accounts do not fall 
within s. 8 of Act XIV of 1859, 
but under m 1, cL 9... si 


over to a decree- 
holder on the ent that in 
case the latter is di d owing 


to the former's defective title, he 
should realize the unrealized por- 
tion of the decree, the judgment- 
debtor is held to have waived 
the benefit of the law of —— in 
case of the decree-holder’s dis- 


possession 
See A 


59 


78 


132 


156 


190 


193 


254 


272 


454 


467 


497 
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See aV “ac. ) of 1889 (7) 
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Lourtarion.— ( Continued.) 


See A (1) 

See Akai à) 

See Breach of Contraat (1) 
See Cause of Acton (1) 
See Co-sharers (3) 

See Deorsa (4) 

See Execution (1) 

See Findiags (1) 

Sea Ghatwalee Lands (2) 

Ses Landlord aad Tenant (1) 
Ses Privy Council Rulings (33) 
See Sale tn Execution (1) 
Ses Special Appeal (3) 


See Bond (4) 
Louxatio Inquirer. 
Ses Act XXXV of 1858 (1) 


Lumario’s EeratTe 
An adoptive mother is entitled to the 
menagement of a in prefer- 
ence to an uterie brother ir, 


Loar. 





M 


Manommpan Law. 

(1) According to ——, a public ao- 
knowledgment by A that B is his 
son clearly throws on the party 
who disputes the fact the onus of 
proving that such parentage was 

. an impossibility oe Se 

(2) In a suit to establish a right of 
pre-emption, the requirements of 
the — have not been complied 
with, if plaintiff's statement that 
he has purchased and is the pre- 
emptor was not mede in the pre- 
sence of the purchaser or of the 
seller, or of the premises which 
were the subject of sale es 

See Pre-emptica (1) 
Manomepam Woman. 
Ses Bond (4) 
See Privy Council Rulings (12) 
Manran 
A decree for — creates a debt 
payable out of the estate, and liable 
to be met out of any portion pas- 
ing to the son. When, from eir- 
cumstances, the original allowance 
ought not to be continued, appli- 
cation for review should be made 
to the Court making the decree. 
The propriety of the sum allowed 
cannot be questioned in execution 
Ses Hindoo Law (4) 
See Privy ftuktags (30) 
Maniarn. 


Page. 


530 
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° Page.® 
Murs. 
See Execution (2) 
Maas0xraMuar. 
See Act VI of 1862 (B.-C.) 
(1) (2) 
Memm 


Where the Lower Appellate Oourt 
dismissed a suit for rent, on the 

und that a former decision, 
fiough not barring the suit, was 
strong evidence against the plain- 
tiff in declaring a kuboolsut inad- 
missible, it was held that there 
had been a decision on the ——=... 196 


Mna Prorrrs. 


(1) The right to in execution 
depends on the terms of the decree. 

. Where the first Court awarded 
to the time of decree, and. 
the Appellate Court simply dis- 
missed the appeal from that decree, 
plaintiff could recover —— sub- 
sequent to date of decree, in pro- 
ceedings under s. 11 ‘Act XXII 

of 186 eee ave tee 

(2) Semble. Ho might bring a separate 
suit for such —— uk eee 








123 


ALi morrry. 


: Sea Alienation (1) 
See Rebaquishment (1) 
Minors. 
A guardian has no right or interest in : 
a minor's property, and the Courts .--~ 
ought to be extremely careful with 





to allowing the property 
o to be sold in execution... 55 
Ses Privy Council Hukags (22) 
See Sale in Execution (7 
Muspreactiox. te 
See Evidence (19) 
Missornpme. 
Where defendants having separate 
interests bring separate i 
appeals which are dismi andae * 


on an application for review on the 
part of two of them the decrees 
are modified, but on grounds not 
applicable to all the defendants, 
Harp that, where the decrees are 
separate, the High Court cannot 
modify the decrees in which there 


is no application for review ae 464 
See dure (3) 
MrraxsHana. e 


See Hindoo Law (2) e 
Moxvurvurrss Rienrs. z 
Ses Possession (1) s 





s Page. 


Moxururers Tanvns. 


Only sreversioner and those having 
same inferest in the estate can can- 
test alienations by Hindoo widows 
of shares in a hereditary-—. 
The xemindar may, if necessary, 
cause the sale of the tenure for 
arrears of rent, but he cannot take 
khas possession by force 

See Ghatwalse Lands (8) 

Monrr-pxozxn. 


(1) ne the Court has no au- 
thority to direct the realization of 
the monoy out of any named po 


(2) Fiero a — makes the money | a 
ere upon any named property, 

is sold before attachment, 

the title conveyed by the sale is 

not affected, and the decree- 
holder’s remedy lies ageinst the 
Judgment-debtor a ase 





Mooxrrrans. 


Where a mookteer, who has been 
tising In one district, applies to 
Bie Judes of another EA for 
renewal of a certificate dated nearly 
three years prior to the date of 
his application, it is quite reason- 
able to wre from him some 
certificate from the Judge of the 
former district. Where an appien 
tion was refused for want 


such certificate, and the applicant 
High come up in appeal to ths 

art, the three years ex- 

Dia whl the matter was under 

pial applicant was allowed 


six weeks to Be a the Toae 
certificate . 


Moonster, 
Ses English Committee (1) 
Mortaags. 


(1) An akg description ina —— 
must taken most strongly 


603 


295 


. oe o 63 
NS) Plai af hed a DA of hif 


of a mourah, and a second of the 
whole. Subsequently the mousah 
was sold in execution of a decree 
obtained by her under s. 53 
Act XX of 1866 u her first 
—, and purchased by defendant 
with notice of the second ——: 
HBLD that the defendant was not 
entitled to have the second —— 
© held as void against him, but 
that as purchaser under the sale of 
8 annds was entitled to have priori- 
tPorer the second ——. ‘ee 


279 
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Morraaan—( Continued. ) 

(3) A party with whose money a —— 
has been satisfied, may sue for 
enforcement of lien as 
of such—, but not for possesion 
as absolute owner 

See Eji ectment (2 


“Momtorean Covers. 


Ses Privy Council Rulings (81) 


N 


Natrona Ras. 

Ses Privy Council Rulings (18) 
(18) (20) (21) 
Naxiz. 

Soe Surety (1) 


Nerocesirr. 
See Hindoo Widow (2) (8) 


Naera. 
R See Probate of Well (1) 
Naw Documarr. ‘ 
See Review (8) 
Naw Roum. 
~ See Review (5) 
. See Special Appeal (9) 
New Sorr. 
See Bond (7) 


New Tru. 


See Act XI of 1865 (2) 
See Limitation (13) 


Nox-Arpuaranon or Dareapant. 


Where a ued clear not having 
a month after 


pee date apse first hanni, 
applies for a re-hearing on 
sand that the summons had not 
duly served, nap that tha 
service of summons, found as a fact 


by both the Lower Courte, must 
be taken for granted in the special 


PE Ast PIII of 1859 (8) 
Nom-OuLTIYATION. 

See Retinguiskment (1) 
Noras (Bovant amp Soxp). 

Ses Contrast (2) (3) 





Page? 


INDEX (CIVIL RULINGS) 


= Page. 


Norros 
(1) A person by whom ——~ of enhance- 
ment was serred at tho time when 
the rent was payable to him is 
entitled, either oer by a sale, 
or partially by a lease, to convey 
to the purchaser or lessee the 
rent with the incident of its being 
liable to enhancement under that 
—. The or lessee 
is not obliged to serve fresh —— 
of enhancement wee wns 
(2) A — of enhancement is good if, 
without contai the exact terms 
of the lew, it states with sufficient 
precision the natura, amount, and 
grounds of the claim, so that the 
-  ryot can clearly comprehend the 
case he hes to meet. eo 
(3) A plea of informality of —— on the 
ground that it contained all the 
. possible grounds of enhancement 
allowed by the law, was disallowed, 
inasmuch as the ryot was not 
prejudiced thereby, or had been 
m any difficulty as to what he was 
(4) A person arrived at majority is not 
required to gre aay — to the 
holdi pro under 
EE A introns oats by 
his guardian, or to perform an 
preliminary acts before suing to Bet 
1t aside ia a ere 
(5) No — of enhancement is required 
in the case of a suit for arrears of 
rent at a rate fixed by arbitration, 
where both parties a to sub- 
mit their claims to arbitrators ... 
See Act VITI of 1859 (9) 
See Act VIII (B. C.) of 1869 (2) 
See aoina qd 
See Limitation (10) 
Ses Sale (1) 


Norrricartiom. 

See Sale in’ Execution (15) 
Nupum Pacroun. 

Ses Agreement (1) 


(0) 
Ossnorions. 
Soe Jurisdiction (5) 
See Suit for Rent (2) 
Oxstzcorion ( ox public Road.) 


Si Oiana Seria aba te 
Seo Rught of Suit (1). e2 


Oxus Propannt. 
(1) The mere putting what is perhaps 
& greater en of proof on one 
party than on the other, is no 


144 


272 


533 





Oxus Propanpi.—( Continued. ) 


ground for reversing a decree in 
special ap where the decifion 
on the merits has not been affécted 106 
(2) In a suit to recover possession, 
the —— is on the defendant when 
he pleads that he is a bord fide pur- 
chaser for value without notice of 
plaintiff's title vee os 
(3) The benamee system being one of 
the recognized institutions of the 
country, a purchaser does not dis- 
himself of the onus- which 
lies upon him, by 1 only to 
the ‘apparent title. Nor is the 
onus disc d by the mere fact 
of the name of the defendant’ 
vendor being alone registered in 
the xemindar’s books as the exclu- 
sive owner of the putnes, or of 
the vendor bei y sued by the 
xemindar for the rent of the 
nines . ase 
(4) ere defendants plead 
the rule as to —— may be altered 
according to circumstan as 
where plaintiff's title as lan 
has been admitted and the plea 
not set up until years after the 
suit is brought one .. 191 
(5) In a suit to establish title to, and 
for possession of, a jote, which was 
admittedly the rajbares jote of 
defendant's ancestor ... .. 192 
(6) The onus of showing that the 
admitted rental was not recovered 
during A’s wrongful possession is 
on A 


15] 


161 


eee dais e. 261 
(7) Where, in a suit brought by the son 
> of K K's daughter t the 


widow of the youngest of K K's 
three sons, the two elder having 
died unmarried, for a share in 
bee family estate, the defendant 

eges that the two elder sons 
were disqualified iii oe 375 

(8) Where, in a suit for a share of a 
joint family estate, defendant 
claims a certain portion as the ex- 
clusive property of her husband 
under an An p zis ove S376 
(9) Where plaintif having obtained a 

decree in a suit for possesion 
finds difficulty in executing it 
owing to judgment-debtor's 
venting identification of the [oa 

See Act VII of 1859 (2) 

See Adoption (1) 

roe Ejectment (4) 

Ses Joint d) @ e 

Ses Mahom 1) © 

See Prioy Council Retdgs (2 

Ses Usufructuary Mori gents 
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Oxat Eromos. 


Ses Evidence (15) (16) 


ORIGINAL- JURISDICTION. 


(1) 


(3) 


(3) 


(4) 


In estimating the amount of the 
ad valorem foo e under 
ol, IL Sch. I of the Court Fees’ 


Act, 1870, the fee must be paid - 


in rope On ee with- 
out ded I 


ucting the amount of.’ 


the debts to be paid out of it... 
The ad yalorem fee should be 
charged on the value of a house, 
and not on the rent of it ... re 
Where, upon the construction, of a 
conveyance, the plaintiffs are oon- 
sidered to have acquired, not a 
right in the soil of a passage, but 
only a right of way, Harp that 
they can only complain of obstruc- 
tions in the enjoyment of the right 
of way, and are entitled to an in- 
function against future obstruo- 
tions, the use of doors opeved out 
into the passage to clean privies 
ing a serious obstruction tee 
A creditor receiving from the prin- 
cipal debtor, without the know- 
ledge of the surety, a sum on 
account of interest in excess of 
that then due on a promissory 


' note, discharges the surety from 


(5) 


(8) 


-/- 


a 


liability: .. aoe on x 
In a suit under Act V of 1866 on 
aR ee note, part of the con- 
ideration for which was legal, and 
part illegal: mmp (per Coxoh, 
C. J> that plaintiff could not sue 


on the note, but that he might: 


amend his plaint and recover so 
much of the consideration as was 
not ilegal The ing not to 
enforce a contract which is void 
for illegality is an illegal consi- 
deration, and the contract is void. 
An agent who has sold for 
his principal and received the 
price, is bound to pay it over tp his 
principal, although ,the contract 
of sale is illegal and void ... ... 
It is a question for the Court 
whether the words complained of 
in an action for libel constitute a 
und ofaction, and they must 
eset outin the plaint. they 
are not a libel, the plaintiff cannot 
make them one by alleging inten- 
tion to injure, &c.; nor can he 
make them libellous by alleging 
that they are ironical, if they do 
not appear to the Court to be so 


Ovm-cuam 


‘Where a party suos for the whole 
of a‘property as well as for khas 
omeesion and mesme profits and 


3 
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Ovme-oram.— ( Continued. ) 


fails to prove more than a rie- 
tary right to a small portion, his 
entire claim ought to be dismissed 


P 


Psuurraay, 


Ses Mahomedan Law (1) 


153 Paxox Evipsnon. 


153 


379 


Partim. 


See Coniraoi (1) 


Defendant having in his hand ‘one- 


half of the immoveable pro 

on the mortgage of which the loan 
was originally advanced, was held 
to have ben oe sued in re- 
spect of helf the ori liability ; 
no question of contribution 
the purchasers of the other half 


arising si we 
Ses Act VILI of 1859 (8) 


PARTITION. 
‘(1) A Hindoo widow being competent 
t elii 


claim —— as against her co- 
sharers, a purchaser of her estate 
atan exrecution-salo may do so 
likewise sa 


(2) Property of which neither party 


416 |' 


424 


(3) 


was entitled to kkas possession, 
and debwitur lands expressly re- 
served, were held not to be sub- 
ject to —— ... e.. 

here e —— is objected to in 


sea 


appeal, as not consulting oon-" 


venience, appellant is bound to 
show some arrangement which will 
better satisfy all parties, and be 


more equitable eee 
Sen rs ioe (1) 


See Jowt Decree (1) 
See Joint Property (1) 
Seo Jurisdiction (9) (29) 
Seo Presumption (2) 


PARTNERSHIP. 





Paupar 


transactions having ceased 
between the parties, plaintiff pay 
sue C for balance of salary and 
money in Cs hand, but his claim 
is not to be regulated by Act XIV 
of 1859 Section] Clause 16s. 
See Contribution o 

Ses Privy Counce Rulings (81) 


See Security (8) 


516 | PAYMENT. 
A — of money to prevent a sale 


in execution of a decree is not 
a voluntary ——, whether made 
by judgment-debtor or a third 


party claiming the property 


61 


498 


466 


603 
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P rarr, g Portan. 
See Privy Council Rulings (26) Sot Khu ii t $ 
See Cause Court 5) See Khas Possession 1) 
Pura or Parwurr. Practtos or Paryy Counc. 
Whilst e plaintif is entitled to a See Privy Council Rulings (23) 
. decree for such sums as the S 
defendant admits, e defendant algo Pur-EMPTion. 
has a right to the Judge's opini 1) After a pre-emptor has delfber- 
ipon E evidence Seer ke 2 i ately refused tb exeroise his right 
uces In support of his — .. 381 of —, and another pur- 
° chases the e 
Pumpar amp OLT. pro , : 
: cannot avail of the inci- 
(1) A tabular account he been dental rule of. Mahomedan law 
drawn ont gad rebmited fr some tat fhe pre-emptor's ls 
P is not ex 
of the different decree- perty actual] 
holders before it was finally set- ey ie oe a 401 
tied, the Court declined to allow (2) The right of —— oeases when 
the matter to be re-opened for there’ ceases to be an owner 
the purpose of correcting a mis- who is bound by the lew either 
take (the omission of costs and as 2 Mahomedan or by custom.. 440 
interest) at the instanoe of one (3) The right of —— is not a mere 
Seved tel Whe applet ais Rion aly sea 
appe who has it only as & co-sharer 
has suffered loss through the care- 4 
Jesanees of his leader may not ea ae o eA 
be without remed Aes 303 pee cere 
Y. an ee 
(2) A pleader’s statement that if the Parmar. 
thak map ahows that the lands in See Notice (4) 
dispute were surveyed as part 
of plaintiff's telook, his plient will Presumption. 
ve up his claim, is not within 
e scope of the pleader’s autho- (1) The —— against slamberers on 
rity to make, end is not binding their rights is stronger when the 
onthe client. we 488 See a ate cee 
: urs, is a constan eo 
Pieavines. change and the diffoulty of proof 
A plaintiff - PER . increased by lapse of time eee 
P ra EDT alel a (2) Because in a partition-deed of 1260, 
re sa Kberty to his an she ama sho the shares 
caso and set upa title tl Pk erene members: Of thie 
founded ether aa inheritance af y, Nia Pee 1s naertod 
joint p Fi Th instead of N's name, it does not 
See Froud il) : follow that N was then dead .., 32 
Pinas. (3) The aie property is 
acquired s name or in 
See Oax: Probandi (4) that of his father, the plainti tothe 
Possmsstqy. a of the judgment-debtor, 
Before ob indra a a owner; and that the elder 
obtained poreo branch ha separated from the 7 
laintif is bound to pay off a prior Tope, ie tee ust ba bdd ° 
ien isting at the timo thet he to have separated amongst them- 
obtained a conditional sale of the sra Fapta D lay pees “408 
pro ae Jas ow 382 pecs 
tee det VIII of 1859 (7) Ses Hindoo Law (3) 
See Cause of Action (1), See Joint Decree 7 
See Co-sharers (3) n Pry Coe D k 
F anoi 1 
re Fest aa (1) el). (20 
Ses Joint Family (2 : 
See Jnrindiction (16) See Right of Occupancy (2) ° 
g See Limitation (4) Pruncita axp Agent, : 


See Prisy Conacil Rekiagt (1) (4) 


See Right of Suit (3) 


Ses Original Jurisdiction 
See Privy Council Telings Gal) 
e 4 


XY 
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gp 


Prronirr. 


Purvagr. 


Ses Execution (3) 
See Possession (1) 


_A party hes a right to open a door 


er hic ow even if it in- 
terferes with the —— of his neigh- 

bour's family; the right of —— 
not being an inherent uate of 
property, but requiring to be 
prorat PT eel nange; penniks, 


Parrviry or Comrmact, 


Seo Small Couse Court (4) 


Prrvy Covo. 


@® 


(%9) 


Ne alone should be looked at 
whether or not 

ther ought to be an appeal to 
e 
Although, upon ordinary princi- 
ples, where an order directs pay- 
ment of costs and afterwards spe- 
cifies a particular sum, such sum 
comprises all costs, yet as it has 
never been the practice of the 
—— to make a specific order 
as to costes incurred here for 
preparation end transmission of 
the record, and as it had been too 
long the practice of the High 
Court to allow costs to edopt aoe 
a different rule, and as there had 


not been unnecessary expense, 
the Court allowed the costa 





(3) Sambla: Had there been extra- 


vagance and waste in the prepara- 
tion of the record, the Court would 
ae referred the parties to Eng- 


(4) Where a decree af the — gives 


(5) 


interest, bat does not clearly spe- 
cify the rate, what the Court 
should do to ascertain the rate ... 
Where the interest decreed by the 
— is not upon the costs, tho 
plaintiff is not t entitled to such in- 
terest 


(6) Construction of the decree of the 


—— reversing a decree of the 
High Court with a specified sum 
oe Tgn and affirming 
the decree the Zillah Court 
with oosts in the Courts below ... 


(1) No right of appeal to the —— 


` e (8) 


exists eor. matter of Criminal 


The High Court has no ‘power to 
admit an appeal to —— in amat- 
ter ef Criminal Jurisdiction 


(9) Mo -—— decision is binding on a 


question of fact aie 
d 


Page. 


Page. 


Parry Cooxon.—( Continued, ) 
(10) E casero 


aid was on an amount y 
Jess than Rs. 10,000, 
the whole course of the ‘litigation 


and the stamps had had refer- 
ence to tis valuation, though the 
was reall the value of 


10,000, the Couri refused 
an application for leave to sppoa! 


boike a 
. Sse Reviews (4) ; 


14 | Parvy Oouncm, RuLmweaæ. 


21 


89 


89 


103 


103 


469 


(1) Appellant to Privy Council had 


obtained a decree establishing her 
mokurrures right as purchaser 
from the heir to a former proprietor 
against tees from deceased 
widows, In takin, 
she was oppo 
who claimed as hol 
granted in 1849 by 
of on = when it was sold for 
the former putnse- 
was tried asa regn- 
m R and decided fn favor of the 
Hip ala Huv that a proceed- 
before the Magistrate in 184], 
wei showed that actual 
sion was in the grantees of the 
widows, was conclusive, and that 
the on of the grantees was 
referable solely to the title which 
was now vested in the appellant, 
and which could not be affected by 
the ey ae of the a rae 
in 18 


(2) TERR upon which the Courts 


of India are to decide issues 
ding before them. 

ative deeds and ae 

ht to be construed liberally, 

regard being had fo Hin real mein. 

ing of the parties, rather than to 

the form of expres 


ht of a bond fide incumbrancer, 
o has taken from a de facto 
biana a charge in lands created 
honestly, for the p of saving 
the estate or for the benefit of 
the estate, is not (provided the 
circumstances would support the 
charge had it emanated from a ds 
Jocto and de jere manager) 
affected by the want of union of 
the de facto with the de jere title. 
The question as to the onus of 
proof in such cases is one not 
ere of a general and inflexible 
but fhe presumption pro- 
per to wed to be made will vary with cir- 
comstanbes, aea a mortgagee, 
who is i 2 charge in his 
favor made by aa whose title to 


494 
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Pair Couso Rutores.—( Continued. ) 


(3) 


(4) 


(5) 


alienate he knew to be limited, 
must prove the fects which em- 
body the tations made to 
him of the alleged deeds of the 
estate, and the motives influencin 

his immediate loan; but such proo 

must not be required from one not 
an original party, after a lapse of 
time and enjoyment and apparent 


acquiescence, also a 
charge is created by the substitu- 
tion of a new ty for an older 


one, and the consideration for the 
older one was an old precedent 
debt of an ancestor npt previousl 
questioned, the presumption 
arise in favor of a consideration 
that binds the estate. 
Under the Hindoo lew, the 

pre of a manager for an infent 

eir to charge an ancestral estate 
is a Limited and qualified one, to be 
exercised in a case of need or for 
the benefit of the estate. The 
lender is bound to enquire into 
the necessities for the loan, and to 
satisfy himself that the is 
zoting for the benefit of the 
estate, But if he does so enquire 
and acts honestly, the real exist- 
ence of an all and sufficiently 
accredited necessity is not a ocon- 
dition precedent to the validity of 
his charge, and he is not bound to 
see to the application of his money. 
The mere creation of S cures DY 


a , securing a proper debt, 
cannot viewed as improvident 
Inanagement; and a 


creditor should not suffer when he 
has acted honestly and with dus 
caution, but is himself deceived ... 
Mode of taking accounts when 
the is himself in pos- 
seeaign (see foot nots) se 
In this case the Privy Council 
held that the plaintifis (respond- 
ents) had failed to prove either 


ditle or ion. It seemed to 
their Lordship that the High 
Court, having originally treated 
the ttle of the Panti 


as de- 
pending upon a release the 
Padio Commissioners, find-. 


that the release was not made 
out, fell back upon e ing of 
the Deputy Collector, and had not 
i jent consideration to 

nature of the proceedings of 
that offloer and the manner in 
which they were dealt with by his 
official superiors. 
Buit for a partion of char | 
thrown up by a tidal and navi 
ble river. appellants 


81 


81 


91 
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Privy Counom RoLrmas.—( Continued. ) 


were seeking to disturb a 

sion of nearly 7 years’ duration, 
and who proved the land to be a 
re-formation on a site identical 


their semindary, 
swopt away, were held to have a 
better title to it than the reapond- 
ents, who claimed it as an accore- 
tion to their settled ekur, but 
failed to prove that it was such 
a gradual and imperceptible 
accretion as the Civil law contem- 


(8) Review of the law of alluvion in 


as declared oy ee 
XI of 1825 and decided cases... 


(7) In this case, which turned upon th 


(8) 


validity of the hond on which 

laintiffs sued, the decision of the 
Bigh Court m favor of defendant 
was re as based upon the 
assumed probabilities of the case 
instead of the evidence before them, 
and in forgetfulness of the most 


that the defendant 

case of fraud and forgery were 
true, have failed to attempt to 
substantiate it by his own testi- 
mony and that of his brother... 


startling improbabilite a e A 
should, i 


_A, who wes entitled to oertain 


, but had not the means 
to institute a suit for the recovery 
of the same, agreed by deed to 
sell Ba moiety thereof in consi- 
deration of a sam of money which 
B was to pay for the purpose of 
carrying on the suit in the names 
of A and B as pleintiffe, Shortly 
afterwards A entered into a deed 
of compromise with O, who was the 
claimant end in actual possession 
of the greater part of the property 
iu question, by which a portion of 
the property was divided between 
them. Harn in a suit brought by 
B against A and O that the first 
deed did not operate as a present 
transfer of the property, but only 
as an agreement to transfer it 


upon certain contingencies which ~ °° 
110 


had not happened 


(9) Benamee purchases in India, not 


having been declared by law to be 
ill must be recognized and 
have effect given to them by the 
Courts, except so far as positive 
enactment stands in the meyang 
directs a contrary course. 

is nothing in Section 260, Act VII 
of 1859, either taken by itself or 
taken in connection Seo 
259 and 261 to 266, from which an 
inference can be drawn ofan 


113 


113 


120 
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ons era 
(10) One of the 


intention to prohibit beaamse trans- 

a on which 
plaintiff sought to pauls defend- 
ants long unin posses- 
sion since 1790 of land (which 
had once been alluvial) lying 
between two branches of a river, or 
between two rivers, the volume of 
water in which from time to time 


the custom which plaintiff was 
bound to establish was that the 
ownership and right of possession 


of the intermediate tract shifted - 


with the volume of the water always 
attaching to the ri pro- 
prietor on the side of the channel 
which: to be fordable. 
As to the other ground on which 
plaintiff relied, that it was notin 
the power of the then zemindar 
to impress upon the land a gwari 
sorvitads, or to burden it with a 
covenant which would run with it 
into the hands of any possessor of 
it by any title; and that conse- 
ently a contract between two 
ormer xemindars that the owner- 
ship andright of possession should 
shift in the manner above mention- 
ed, was not binding upon the de- 
fendant who derived his title from 
a person who was a stranger to the 


(11) Where s pomen a former mit 
admitted 


(12) 


$ no portion of the 
land then sued for was included 
within her talook es originall 
settled and defined by the dool. 
but that she had as talookdar 
acquired title to the talook as 
towfeer: Hun that she could not, 
under Section 2 Act VIII of 1859, 
bring her present sult and claim 
io fall back pan the other title. 
The Pri Council saw no 
‘ground in this case fo departing 
fon the general rule of allowing 
but one set of costs to respond- 
ents in the same interest, since the 
Collector, as Court of wou and 
representing the infant defendant, 
would sufficiently here FER 
his duty, and have exerci a 
sound discretion, if he had left the 
defence in the hands of the other 
defendants, or at the moat applied 
for leave to join in their case... 
E is a principle of natural equity, 
which must be universally apph- 
‘eable, that where ona alles 


157 


168 


Pery Oouxcm, Ruxuras.—( Continued. ) 


another to hold himself out as the 
owner of an estate, and a third pur- 
chases it for value from the appa- 
rent owner in the belief that he 
is the real owner, the man who so 
allows the other to hold himself 
out ehell not be i to 
Footer ayes lanio ide anlaa 
he can overthrow that of the pur- 
chaser by showing, either that he 
had direct notice, or something 
which amounts to constructive 
notice, of the real title, or that 
there existed circumstances which 
ought to have put him upon an 
inquiry which, if prosecuted, 
would have led to a discovery of 1t, 
There is nothing in the position 
of a vendor being a Mahomedan 
woman living with her children 
upon the estate, and sometimes 
letting it, which should put any 
one upon enquiry whether she 
was the real owner or not. 
ioe aa man build- 
upon, 
improve pro 


woman with w 


contrary to the apparent title, he 
had purchased ae land for him- 
self; and neither this, nor the 
circumstance of the deed-of-sale 
from a Mahomedan woman con- 

ing the apparently usual clanse 
that she had nade the sale with 
the consent of the family, was 
sufficient to put the purchaser on 


Without laying down any gen- 
eral rule as to the circumstances 
which should prompt enquiry in 





Page. 


cases of this kind, the Privy Ooun- - 


cil were of opinion that the coir- 
cumstances must be of, such a 
specific character that the Uourt 
can place its finger upon them and 
sey that upon such facts some 

iculsr inquiry ought to have 

n made Ges oe 


(18) A party desirous of executing a 


(14) 


a9 


ent or order of Her Majesty 
in Council, ought to apply to the 
Court from which the was 
finally brought, and such Oourt 
ought to give directions to the 
Oourt by which the suit was ati- 
ginally tried ets see ia 
A declaration of Her Majesty jn 
Council amounts to a direction to 
the Oourt below to clothe it in the 
form of a mandatory order, and to 


give effeot to such order ... e 
A former decision the Oourts 
in India, confirmed by the Privy 
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176 


175 
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Council, udging the land in 
dispute to sn ooreo to the 
respondent's settled estate in 
Rhahabad, was beld to be a bar 
under s. 14, Act VII of 1859, to 

the jurisdiction of the G 
Courts to try the present suit for 
the same land tes ay es 
(16) It is the duty of a Court to act 
upon the issues and proofs in the 
and not to throw aside the 
whole evidence and give effect to 
its suspicion. A plaintiff and his 
a have t cause of com- 
t ounced of an 
T thout i and 
without evidence or cen slices 
(17) Where a decree has been proper- 
ly and ings teken 
under it to obtain execution against 
a party in a representative charac- 
ter, such person should be consi- 
dered 2 party to the suit within the 
meaning of s.11, Act XXOI of 
1861, with respect to any on 
which may arise between him and 
the other es relating to the 
execution. A suit to set aside an 


{ 


182 


183 


execution sale which was effected . 


under color of a decree, is not 
barred by Act XXII of 1861, 
where no decree existed authorix- 
ing execution against plaintiff's 
(18) The Privy Oouncil held that the 
judgment of the High Court [in 
the oase of the Nattore Raj] was 
right; that there was direct evi- 
dence of the execution of the 
onocomotec and of the kotrito 
, Which was at least so satis- 

tory that, in the absence of oon- 
trary evidences, or very strong pre- 
sumptions to the contrary, it ought 
to prevail; whilst the presumptions 
very strongly preponderated in 
favor of the execution of these 
deeds. It would be very much 
for the interest of proprietors in 
India, if, in executing deeds giving 
their widows power to adopt, they 


eer ee deeds. l 
n this case, the widow did not 


adopt a son until 6 or 7 after 
the Rajah's death, and an infer- 
ence was sought to be drawn 
therefrom h to the adoption 
with reference tó the obligation 
upon the widow to act upon the 
power given to her by her husband 
as speedily as possible, and its 


ty. But the Privy Oouneil seas 


185 
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Parvy Oovwom RiLmas.—( Continued.) 


the adoption arising from the neg- 
lect of duty by the widow was nok 


s0 great as the ptionin fa- 
vor of the ak leaving the pow- 
er to adopt; use the stronger 
the duty to adopt, the stronger 
was the ption in question... 
(19) From the insertion of an express 
porer of alienation in a subsequent 
banamah, no intention to re- 
strain alienation can be inferred 
from the omission of such a power 
in a former kibbanamakh, unless the 
two deeds are parta of one design, 
or form a oonnected series so as 
to be construed as a whole as 
20) The eral presumption that 
$ el ei of idols are 
made by aoe with the object 
of e skeba or i 
on Poe Scher than pepe 
ing a benefit on individuals, is nos 
sofflolant of itself to impress that 
construction upon an endowment 
(21) How the Privy Council construed 
two deeds; one as denoting an 
intention to tuate the worship 
in the faily and dhe reL ana 
absolute gift to the donee ET 
(22) It is not for the publio benefit, 
' that where bre parua knowingly 
deal with ae e and E 
property of infanta, one of the 
patties (the purchasers) who ob- 
tain possession in a manner calcu- 
lated to injure the infants should 
be able to sue the other (the 
vendors) for damages. ri 
ne sensed to give costs B 
either, considering them both is 
pari delicto ee ae ee 
(28) Where the sole question raised in 
both Courts in India was whether 
or not certain documents purport- ` 
ing to be an allowance of plaintiffs 
accounts by the defendant's agent 
were ed by the t, the Fri 
teat i dechnad ee allow the 
defendant to raise before them the 
question as to the authority of the 
ae to bind him (the defendant) 
eferring to a Principal Sudder 
Ameen’s observations as to certain 
witnesses, the Privy Council ob- 
served thet, though it was a legiti- 
mate objection to a man's credit 
that he was a professional witness, 
yet to state broadly and generally 
that a witness had given evidenca 
in other cases, and therefore became 
unworthy of credit, could only tend 
$ SET R of 


221 


230 


2- 


(27) The jurisdiction of a 


(38) Where a sunnud 


(29) 


’ 
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The Privy Council will only under 
an t from a judgment of 
zuno ixno, special 
pia to a a onthe acta, In 
this oase, the Privy Council declin- 
ed to + that leave, and agreed 
with the High Court thata certain 
shits yas fel Se as evl- 
dence, and it tended very 
much to negative the case put for- 
qa by the appellant ees 
e description nagar 
as of the Oode of MP. 
cedure includes all those titles 
which a 
` ‘a plaints 
thing but a bond fide dispute as 


ea 


adversary that title 


the Court will exercise a sound 
discretion ‘under s. 29, in first 
requiring the plaintiff to amend 
bis plaint; and afterwards in reject- 
ing the plaint if its order is con- 
tamaciously disobeyed... ase 
Princi 
Sudder Ameen to deal with a 
cree referred to him for execution 
b7 the Zillah Judge under~Act V 
1836 does not cease by his 
striking the case off his file after 
partial execution, so as to render 
n a subsequent reference 
by the Judge to enable the Prin- 
Sudder Ameen, upon a fresh 
application being made for execu- 
tion, to restore the case to the 
file ... ose eee oe ae 
granted to the 
holder of a pees was only a 
confirmation by the Government 
. and the Rajah of the tenure under 
which the SUR was held, and 
authorized the jagheerdar to re- 
main in on and in perform- 
ance of the services with his 
brothers, without describing the 
kind of service: Hup that the 
Rajah could not resume the land 
without proof that the services to 
be performed by the be ipsa 
were personal services only. to the 
As to Badshapore, the Privy Coun- 
cil, held upon the fair construction 
of the treaty or t made by 
the British Government in. August 
1805 with the Sumroo, thes 
the Begum was for her life to-hold 
Sher territories in the Doab from 
thé East India Company as she 
ehad held them under Scindis, and 
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Parvy Oovson Rowtwas.—( Continued.) 


that as she was not a Sovereign 
Princess, but a mere jaidadar (ti. 6, 
a jaghireder under obligation to 
keep up a body of troops to be 
employed when called upon, in the 
sdrvica of the Sovereign) under 
Bcindia, she was to remain such 
under the Company; that the 
resumption of those lands by the 
British Government, upon the death 
of the and the determins- 
tion of the jaidad tenure, was not 
an act of State, but an act done 
under a legal title; that the direct 
evidence in favor of the sunnuds 
under which the representatives of 
the Begum set up a title to a here- 


> ditary and transmissible lakkeraj 


(3) 


or rent-free estate, was not suffi- 
cient to rebut the presumption 


ising from the non-production of 
the ogiva] sannad, and the Ailare 
to account for it, as well as the still 
. stronger presumption ie elie 
the acts, representations, and oon- 
duct of the Begum in her lifetime. 
Asto the Arms suit, the Privy 
Council also held that the seixure 
of arms and stores was not an act 
of State, but an act done as under 


a supposed legal right on the re- 
sumption of the upon the 
B "a death .. 


distinction adopted by the 
law of England in the course of 
inheritance, between inheritable. 
freebolds and personalty is not 
known in Hindoo law. 

According to the Hindoo Law of 
Inheritance (unlike the law of Eng- 
land), the heir or heirs are selected 
who are most capable of exercising 
those religious rites whioh are con- 
sidered to be beneficial to the 


A gift inter vivos, or by will, can- 
i wi of In- 
A benignant construction should 
be used in the case of transfers by 
gift, the real meaning of the docu- 
ment being eyforced, if it can be 
reasonably ascertained from the lan- 
used. All estates of inherit- 


void as such, and no sclera 
sucosed thereunder es heir to the 
estates described in terms whioh 


A capable of taking un- 
der P vil must be such a person 
as cen take a gift inter stvos, and 
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therefore must either in fact, orin 
contemplation of law, be in exist- 
ence at the death of the testator. 


not directly be given without the 
intervention of the trust. 

A trust cannot be said to fail 
because one of the trustees had 
renounced or hed not acted, where 
a will distinctly provides for the 
case of a trustee not acting, and 


ives a directing power to up 
number trustees when 
yee 


ing regard to the principles 
iore laid down, the Privy Council 
held that Jotendromohun Tegore 
was beneficially entitled to a life- 
interest under the will in the real 
property, and also in the - 
alty or tħe fund into which bape 
sonalty was to be converted after 
the in and satisfaction of the 
legacies and annuities ; that upon 
the failure or determination of such 
ens the beneficial interest 
in the said real and personal pro- 
pee was vested in the plaintiff, 

anendromohun Tagore, as heir- 
at-law; and that the i 

ift of a må farns ad te 
P to de caine was a ante 
cient provision for maintenance ... 


(31) Although a right to participate 


32) Plaintiffs, appellen 
( ap 


in the profits of trade is a 
test of partnership, and there may 
be cases, where, from such peroep- 
tion alone partnership may, asa 
resumption, not of law, but of fagt, 
inferred, yet whether that rela- 
tin does or does not exist, must 
depend on the reel intention and 
contrast of the i 
To constitute a partnership, the 
parties must have 
on business and to 
some way in common. 


‘The relation of principal and’ 


t ought not to be implied, any 
eee than that of Darnah 
from the fact of a oommission 
on profits and af control 
being given, w such relation 
is opposed to the real 
and intention of the j ies 
sued de- 
respondent (the Secre- 


tary of- Btate) to recover a sum 


. tenance af 
. their, high “position. 
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Prrvy Oovurom Rormas.—( Contiaxed, ) 


alleged to be due for principal and 
interest on oertain Ponda, called 


fare De executed by the 
late King of Delhi. The claim 
was made on the that the 
defendant, owing to the late 
mutiny, confiscated all the landed 
estate of the said King, but that 
by a circular of the Judicial Com- 
misaioner, under the order of the 
Supreme Government, all mort- 

effected by the King on 


ose estates which the defendant ` 


had confiscated were to be paid. 
Hauo thet Municipal Courts 
have no jurisdiction to 


en ts between sovereigns 
fended on treaties. The Gov- 
ernment, when they deposed the_ 
King, and confiscated his property 
as between tham and him; did not 
affect to do so under any | 
right, and their acts cen 
Judged of only by the law of 
nations, 

The estates which bse been 

iven to the King been 
tied for the support of his 

dignity, and the due main- 
himself and family in 

It was a 
tenure (so as it was a tenure 
at all) durante regno, and on his 
deposition his estate and interest 
ceased, and all charges and incum- 
brances created by him out of 
that estate fell with the estate 
itself. 

The circular order does not 
amount to a law, and does not fall 
within the meaning of the 24 & 
25 Vict. o. 67 sae 


(83). In an appeal brought by the oo. 


respondent against a judgment of 
the. Ohief Court of the Punjab, 
confirming a judgment of the eddi- 
tional Commissioner at Umballa, 
whereby the petitioner hed 
obtained a dissolution of his 

i with his wife, on the 
E her adultery with co- 
respondent, who had been ordered 
to pay the costs of the suit : 

mip that the provisions of the 
Statute of Limitations (XIV of 
1858) did not apply to suits for 
divorce a vinculo : 

Harp that it would have been 
desirable and proper for the Chief 
Court to have acceded to oo- 
respondent's application for a com- 
mission to examine him, and thas 
his general denial in his vit 
was not equivalent to what might 
have been a circumstantial denial 


389 


Parry Qovrom Ruvanas.—( Continued. ) 
or explanation of the facts alleged 
‘against him: 


t were not evidence 
the oo-respondent : 

Harp that there was no suff- 
cient evidence on which the decree 
could be supported, and the Privy 
Council reversed so much of it as 
was appealed against... ove 

(34) Where witnesses who were not 
merely giving an opinion upon an 
isolated fact in the cause, but 
came into Court to prove the 
whole case made by the plaintiffs, 
and that a very special case, are 
shown to have come to prove a 


on their evidence as to any peri- 
in the cause, 


hardly consistent with the false 
case originally set up, and which 
‘was never made the real issue 


betwen fie parha in any previ- 
ous stage of the litigation, it oan- 
not be relied on in any degree so 
far as it affects the oase made by 
the otherside “e 


PROBABILITIES. . 
Sea Privy Coxacil Ruliags (T) 
: Promar or WoL. 


The High Oourt directs —— ere- 
cuted a Hindoo im favour of 


his n to be ted to the 
nephew instead a brother 
where the property is of small ` 


! value, and deceased's widow of 

immature age, and the nephew was 

t up b and was 

the object of ka special affection 
Procapurs. 

(1) Disregard of correct —— in the 

number of postponements, irregu- 

- lar examination of witnesses, re- 

fusal of time to produce witnesses 

unavoidably absent, final hearing 

and the pronouncing of judgment 

by adifferent Judge from him who 

heard the evidence... ou 

(2) In any oase in which judgment 

was passed os parts or fault 

by the Revenue Courts, before the 

of Aot IN (B. 0.) of 

_ 1850, the application for the re- 

e — hearing of the case is governed 

eby the reacribed by s. 

118 of Act vill of 1859, and 

enot s. 58 Act X of 1859. (Decinon 

in.16 W. R., 265, explained) wn 


“eo 
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se purchasers to set aside the 
pales to them tively of put- 
ase talooks sold for arrears of rent 
due separately upon each, end 
the defendants at the earliest pos- 
sible time put in a ples of mis- 
joinder one ase fee 
(4) —- to be adopted by the Lower 
Appa Court in a suit for rent 
aaa (4) 
‘See Evidence (16) 
See Issues (2) 
ial Appeal (8) 
Council inge (16) 
ProoxspiInes, 


Sea Evidence (21) 
Sea Sale in Esecution (14) 


. See 


PROHIBITORY ORDERS. 

In execution against B, the Judge 
ordered petitioner to pay into 
Court a portion of the monthly 
allowance due from his estate to 
B in the first instance from 
August to November. Petitioner 
objected that the allowance had 
been paid in advance from Octo- 
ber of the preceding year to 
November, but the Judge upheld 
his order and directed petitioner to 
pay Into Court the allowance for 
August and September. Harp 
that the Judge was only competent 
to dismiss the application, but was 
not justified in ordering payment 
into Oourt ae aes 


Promissory Nors, 


See Original Jurisdiction (4) (5) 


Puosrtrvrs. 

A landlord cannot recover rent of 
lodgings knowingly let to a =— 
who carries on her vocation 

there; the principles of English 
‘law applying to thls country «+ 


Poreoasmn, 

An suction ——, with notice of a 
payment in advance made by 
the tenant to the former pro- 
prietors of rent due for a pos 
subsequent to the date of pur- 
chase, is bound by such payment, 328 

See Acquiesoence (1) i 
See Onus Probandi (2) (3) 

See Partition (1) 

See Sale in Ezecution (3) (4) (11) 
See Sale of Decree (1) 


898 


446 
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e xxxii 
e 
° Page. Page. 
Porpamsvanpan Woman. Reawrxation.—( Continued. ) 
See Evidence (12 (3) A mokururree lease, though regis- 
See Fraud D ) tered, cannot vail agains? a 
See Lease (3) kobala executed previously, but 
detained by the executing party, 
Pursans Lum., go that it could not be ister- 
ed; and even were the m - 
Sea Abatamont (1) redara mit to be separately 
tried, time would probably be 
Porwan Rawr. allowed for the —— of tha 
imitatt kobala in order to its being 
eer admitted as evidence .., 504 
Poraus Branrs. See Lease 3) 
Ses Possession (1) See Privy Coxncil Rulings (18) 
Rrewrraron Aor. ' 
(1) Where the Indian —— s. 55 bars 
Q appeal, it does so equally in mat- 
Quisrions or Fact. artis execution ae espe ae 
See Privy Council Ruliags (2) Quære.— Whether a decree passed 
e3 under s. 53 of the Indian ——, 
is or is not a summary decree 
= within the meaning of Act XIV 
of 1859, s. 22 a ve 512 


Ratway Company. 

Compensation-money for land taken 
up by a——should be divided by 
the parties entitled to ‘it in the 
ratio of their respective interests 
in the land ... ae Sud 

Rasparua Jors. 
See Oxus Probandi (5). 
Racurrt or Rue. 
See Waiver (1) 
\ 
Esaa. 
See Co-sharers (2) 


Racozp ma or Ranaoou. 
See Jurisdiction (28) 


Em-axrer. 
See Construction (4) 


Reawra (of Suits). 
o Sos Jurisdiction (7) 


ReaurTrariox. 

(1){ Quare.— Whether a plaintif can 
rely upon a document not regis- 
tered as it ought to have been, 
and therefore not admissible in 
evidence under the Act... 

(2) Where defendant, after drawing 
up and signing a kobal, delivers 
it to plaintiff's servant to be 

i and afterwards gets it 
away, and it is never registared, 

laintiff has a right to have the 
‘deed restored, and the sale 
declared good, and his suit is not 
barred by the —— Act ai 





91 
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505 


See Verbal Contract (1) 


RuauLarion XIX or 1814, 
Sos Jurisdiction (9) 


Reaunation XXIX or 1814. 
Ses Ghatwalse Lands (1) 


Reovutation XX or 1817, 
See Village Chowkesdar (1) 
Rsevraron VIII or 1819. 
See Regulation VII of 1825 (1) 
Reavtarion VII or 1825. 
There can be no analogy between 
a sale under —— in which the 
rights and interests of the judg- 
ment-debtor, whatever they mig t 
a 


be, are put for sale, 
sale under the 


Reavration XI or 1825. 
See Privy Council Rulings (6) 
Renaire. : 

An ME fr —— on the 
ground ` applicant had no 
notice of the suit, is not barted 
by the institution of an appeal 
and special appeal; for if appli- 
cant had no notice of the suit, he 
could not be concluded by any- 
ie done init ‘The Court 
ought to try the question of gue 
service of summons .,, e ,., 

See Jurisdiction (12) o 
5 


262 


, Page. 


Raurmqommanr. 


The ‘non-cultivation of a small por- 
“tion of an ancestral jote by the 
admitted holders for one year, 
owing to their minority, does 
not amount to —— as nd ore 
in 6 W. R., p. 67 eee 


Seq Act VIII of 1859 (7) 
See Evidence (9) 


See Jurisdiction (24) 

See Landlord Tenant (2) 
Sse Purchaser (1) 

See Service Tenure (1) 


Rerost or Nare. 
Seo Evidence (11) 


RaeremsenraTivEs, ' 
See Privy Council Rulings (17) 
See Sale ts Execution (6) 


Ras Apsuploara. 

(1) In a suit by a member of a joint 
Hindoo family for declaration of 
her right to a share of certain bond- 
debts due to the joint estate, the 
cause of action is not the same bs 
in a subsequent action for a share 
of moneys realized upon those 
debts, a fresh cause of action 
accruing from the time of appro- 

riation ae 

(2) a suit against the vendor to 
declare plaintiff's right to a share 
of the property alleged to be sold, 
A (plaintiff) obtained a decree 
direoting his share to be taken out 
of a certain putise, Pending the 
suit, A became a to.certain 

ition proceedings before the 
lector, but omitted to include 
his claim, or to withhold his con- 
sent till it was ascertained what 
he was éntitled to: HarD that 'he 
. oonld not bring a second suit 
the same parties to estab- 

lish the same right 


E See Aot VIII of 1859 (1) (29) 
; ae Ejectment (2) (3) 
See Intervention (1). 
Ses Morus (1) 
See Privy Council Rulings (11). 
Resumption. ' 
Ses Act VI (B. C.) of 1862 (1) 
See Privy Council age (28) 
ê (29) 
Raraxor Copers. 


© See Jurisdiction (22) (23) 


, 


41 
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Ruvarsionazy Hares, 


Riwvixws. 


See Hindoo Law (8) 
See Hindoo Widow (1) 


(1) The High Court declined to pre- 


sume in a special appeal that the 

Lower Appellate Court, in admit- 

ting a review of jadgment, had 

not ie epee with certain octane 
y when a 

could not more at he 

any objection before the iora 

Court 


(2) A Subordinate ‘Judge ‘acts with- 


(3) 


out jurisdiction in admitting a 
second application for review of 
2 judgment by his prede- 
cessor. after lapan of 9 days 
from the rejection of the first 
application, without a finding of 
just and reasonable cause for such 
admission. 

ae objection to the admission of 
of judgment on the strength 
of a new document was not 
allowed to prevail in a case where 
the so-called new document was 
not the sole reason for the admis- 
sion of the review oes 





(4) Suits disposed of cannot be opened 


(5) 


by review after the lepse of several 
rene from the date of decree on 
und thet in some other suit 
rivy Oouncil had come toa 
diferent decision : 
Where*s special appeal has under 
the new rules been rejected, appli- 
cation may be made for the —— 
of an order as well as of a decree . 


(8) A judenent dismissing an appeal, 


delivered on an epplication for 
of a judgment delivered in 
—— of a decision in special appeal, 
is a re-hearing, and dismisses the 
case itself on the merits 

See Act XX VII of 1860 (4) 

See Jurisdiction (10) (19) 

See M 


ujoinder (1) 
See Specral Appeal (9) e 





260 | Revocation or Omerrrioats. 


15 
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494 


See Guardianship of Minors (1) (2) ~ 


Riant or Arpsa. 


Sse Sale of Right of Appeal (1) 


Rrenr or Ooourancy. 


a) 


Holding either as a koorfadar 
(sub-lesece), or as a tres 

gives no —— under 8. 6, ‘Act X 
of 1859, and the erection of a 
mud-house by such a tenant and 
dwelling there for more than 13 
years afford no presumption of 


INDEX (CIVIL RULINGS). 





2 \ Puge. 


Riant or Ocouranoy.—( Continued. ) 


acquiescence on the part of the 
rietor ... . see 
o be made transferable, —— 
must be shown to be so i 
to local custom. Where no men- 
- tion is made of such a right in the 
dowl, its existence cannot be pre- 
sumed ace 
The purchaser of a —— suing 
a remindar, who has refused tore- 
ister his name in the zemindaree 
erishtah for the amount of 
land claimed and at a specified 
rent, must show that the tenure is 
transferable, and that the sale 
does not involve re-distribution of 
Riaurt or Posspesion. 
See Privy Council Rulings (10) 
Breut or Surr. 


(1) No suit can be maintained for the 
removal of obstructions upon a 
public road without proof of 
apec damage to plaintik sas 
here a suit for rent is dismissed 
for default owing to the non-a 
oe of either A plint 
1s entitled, under Act X of 1859, 
a. 54, to bring a fresh suit, unless 
barred by limitation ... zgi 
(8) Plaintiff's pri acis title under 
a lease and bill-of-sale is sufficient 
to enable him to bring a suit for 
possesion, and defendant cannot 
raise the question as to whether 
laintiff is only the nominal owner. 
(4) The application of defendant's 
mokururreedar to be madea pony 
to a suit for restoration of a deed- 
of-sale for the purposes of regi 
tration and use, oug ttai ha aoed. 
ed to, so that plaintiff might have 
a decree binding on those also who 
elaim through defendant oe 
See o-tharers (2) 
See Criminal Prosecution (1) 
i > See Ghatoalee Lands (2) 
See Hindoo Law (2) 


(2) 


ase eee 


(3) 


(a) 


Rant or Warm. 
by. 
See Jurisdiction (16) 


Ereur or War. 


See Original Jurisdiction (3) 


Ruaurs. 
See Disclaimer (1) 
Seo Julkur Rights (2) 
Ses Privacy (1) 
See Sale in Execution (4) 
e 


19 


56 


507 


58 


504 


Rreaziaa Proprrwrons. 


See Privy Cowncil 
Roxx or Proportion. 


See Procedure (4) 


Rautiags (10) 


8 


Sanar. 

The salary of a telegraph offloer 
which is due for past services is a 
debt which may be attached under 
s. 236, Act of 1859... T 

Sals. - ' 
Where a — is notified for the 8th, 
and on that day an order for the 
postponement to the 9th is made 

o Court, there is a sufficient 

okato. sis si oe 
Sara m Execurioz. 

(1) A Judge has the discretion to re- 

ceive an application to set aside a 

of a decree, when made to 

him after the lapse of 30 days, 

but before the confirmation of the 





sale... or sas ane 
The period of 80 days mentioned 
in s 256, Aot of 1859, is 
the measure of the right of the 
parties to come in and object to 
the sale, Under s. 257, how- 
ever, the Judge may receive each 
application at any time before the 
confirmation of sale. (Vide foot- 
wots) Ses er 
A at a of the 
ju ent-debtor's right, title, an 
Tan does not hereby i 


(2) 





(3) 


uire 
any right, which the latter might 
have, to set aside or tion the 
validity of any d previously 


made, it mi Aa tbe judg- 
Seni ET x ZA ages 
(4) A purchaser at a —— of the rights 
and interests of former proprietor 
after the Government revenue had 
been paid out of collections made, 
was held entitled to a share of 
those rents in proportion to the 
term of her proprietorship oe 
(5) Parties present at a —— are not 
bound to refer to the decree, nor 
must they be considered as know- 
ing its contents; the proclama- 
tion and notification under s, 249 
Code of Civil Procedure, i 
intended to inform na what is 
to be sold, and whose rights and 
Spaa ag eee “eee 
6 a against the representa- 
™ tive of a deceased person, the de- 
iption of the pro to be sold 
should contain ne a of the de- 
fendant, and should say “ La 
title and interest of the defi t 
as representative of the deceased” 
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Barm m Exaoorios.—( Contiausd. ) 


(7) Where the property of a minor is 
not described as such, the pur- 
chaser at a —— acquires no title 

(8) Although a decres-holder, i 
to have a 4-anna share attached 
sold, made his application in s 
general way inoluding the entire 
mouzah, the į ity was held 
not material, it being clear that 
what was intended to be sold and 

_ Was so understood by the objector 
was the right, title and interest of 
the judgment-debtor ni 

(9) The market-value of property is 
not to be taken as a standard in an 


auction — iis AN bie 
, (10) A at a — is notin 
the position of a who takes 
a conveyance direct from the 


party, and is not bound by a 
statement made by the judgment- 
debtor on some previous occasion 
mam F a party to that 
m ‘admission so far may 
be as evidence against him... 


sate pa him at a —, is 
endi ; ith 
n to tho alay of te sale, 


jn preserving 
to another; and if the sale to him 
js set aside, is entitled to any 


amount bond fide paid by him for” 


such preservation; his remedy 
lying against the party to whom 
e estate is restored ... 5, aes 

(12) Though a Judge has discretion 
to receiving an application to set 
aside a —— made to him after the 
lapse of 30 days, but before con- 
firmation of the sale, yet appli- 
cant is bound to show some valid 
excuse for the delay ase sde 
(13) Where six separate tenures are 
sold as one lot, whereby plaintiff 
and his co-sharers are precluded 
from purchasing, and-no descrip- 
tion of the properties to be sold is 
pre the sale is fraudulent md 


(14) egal the Court by declining to 
pay the decres-holder the proceeds 
of 2 —— obliges him to satisfy the 
Court that there is no other pos- 
sible claimant, nk ee 
are pro to enforce decree 
and obtain satisfaction ... Erè 

(15) Where a — is postponed at th 
instance of the judgment-debtor 
with his consent, the omission to 

p publish a freah notification is not 
a aterial irregularity .. 
See Payment (1) 
© Seo Regulation VII of 1825 (1) 
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Sars or Deoras. 


The purchaser of the hts and 
interests of a decree- er takes 
the decree subject to judgment- 
debtor's rights to set off a cross- 
decree where he holds such cross- 
decree sis .. vee 


Sanu or Propurry. 


See Bond (6) 
See Privy Cowacil Rulings 
(18) (17) (22) 


Sauce or RIGHT or ÅPPRL. 


(1) Where third parties purchase the 
Tights and interests of plaintiffs in 

a suit which is dismissed, and file 

an appeal in which they describe 
themselves as plaintiffs, appellants, 
together with the original plaint- 

‘iffa, and the original decree 1s con- 
firmed with costs: Harp that the 
urchasers take the risks and 
ffabilities of the plaintiffs from the 
commencement, including liability 

for all costs awarded against plain- 
tiffs i 

(2) Quare.—Ought the speculative 
urchase of a right of appeal to 
recognized by a Court of Jus 

tice... we see eee a 


Scumputs Mar. 


Seo Evidence (18) 


Sxcurtrr. 


(1) Money had been borrowed on the 
—— ‘of a Government promis- 
sory note which was stolen. The 
loss was advertised by the lender. 
An ikrar was executed whereby 
the lender defendant was ie 
to take s to procure a dupli- 
‘cate Ee by haati, in whose 
name the note was endorsed, No 
steps were taken by plaintiff until 
the note turned up in the Currency 
office. Hmp the neglect was 
owing to plaintiffs laches oes 
(2) — for costs from appellant may 
be demended, at the discretion of 

the Court, at any time before the 
hearing of the appeal; the words 
“before the appellant is called 

u toa and answer” in 
Section san Act VIL of 1859, 
meaning, not the date mentioned 

in the notice, but that on which 

the appeal is called on to be heard 

(3) Where the appellant wes, accord- 
ing to his own statement, a pauper, 

and it ap that others pre- 
sumably able to furnish —— were 
interested in the matter, the case 

was considered a proper one mM 
which — should be given we 
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Page. 


Saicuze or Anus anD Storxs, 


Ses Privy Cownoil Rulings (29) 


BELF-AOQUIRED Propmrrr. 


See Presumption (3) 


Seevion or Summons. - 


; See Re-hearing (1) 


Sunvicu-TaxUEB, 


Where in g suit for ejectment the 
Court decides thet defendant may 
offer money payment in Heu of 
service, evidence need not be taken 
as to the rate of rent to whioh the 
service ought to be commuted ..: 


See Privy Coxacil Rulings (28) 


Baeva Prox. 


See Evidence (11) 


Set-orr. 


See Jurisdiction (28) 


Swrriaxcmrt. 


A —— of a talook, although tem- 
porary, made with a person pro- 
essing to be a proprietor, con- 
fers a proprietary right and nota 
limited interest ; ad A party ad- 
mitted to a share in the ——with 
a maliki allowance becomes a 
co-sharer in the proprietary in- 
terest te tes 

See Co-sharers (3) 


Suarry. ` 


See Ijmalse Estate (1) 


Buat Cavs» Court. 


(1) When a suit is of a nature - 
able by a —, there is no right of 

ial ap although a question 

af title a mE a 

(2) Executiom of a decree of a— 
cannot be issued against moveable 
property lying beyond its jurisdic- 
gion even where the suit has been 
tried with the authority of the 
High Court obtained under s. 4, 
Act XXIII of 1861 ae vee 

(3) A suit to recover money paid 
under a fraudulent concealment 

of the fact that defendant was 
engaged as mookhtar for an edver- 
sary, and on a fraudulent mis- 
representation that defendant was 
conducting plaintiff's case, is sub- 
stantially a sult for damages for 
injury sustained by such conceal- 
ment aod misrepresen tation, and is 


co goizab le by a — sae ee 
(4) What a — is required to submit 
under s. 22, Act XI of 1866 is not, 


340 


274 


128 





uf 
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Suare Oav Coust.—( Continusd.) 


whether, upon the evidence gant 
Le , the Ju is right in the con- 
usion come to; but some ques- 
tions of law, or usage having the 
force of law, or construction affect- 
ing the merits, It was held that in 
this case the Judge was capable of 
inferring the absence of privity of 
contract between the partias `.. 
(5) A Nazir of a —— is not authorized 
to receiro plaints ... at 
Ses Act XI of 1865 (2 


Ses Criminal ution (1 


146 
172 


See Jurisdiction (15) (20) (1) (28) 


Ses Prostitute (1) 
See Splitting of Caxses (1a) 


So ann aman. 


Ses Construction (2) (4) 
See Deoree (4) 


SPECIAL ApPRAL, 


(1) A plaintiff cannot object in — to 

en intervenor having been impro- 

rly made a party under s. 73, 

kot YOI of 1859, when he neither 

took this objection in the first 

Court nor in the Lower Appellate 
Court 


(2) Nor is the objection thatthe depo- 
sition of the witnesses was not 
taken in the manner prescribed by 
the Code of Civil Procedure, but 
only notes of evidence, one which 
can be taken in se bee 

(3) Appeal dismissed because the ob- 
jection as to limitation was not 
taken in the Courts below, and 
because the decree of whieh exe- 





cution wes sought related to e 
suit cognizable 2 Small Cause 
Court which no — lies .., 


(4) A —— ander s. 102, Act VIO 
(B. O.) of 1869, does not lie where 
there is no contention es to title 
or conflict of claims between the 
parties to the sult tee as 

Quars.— Whether after deciding that 
no —— lay in the case, the 
High Court could consider the 
question whether the Lower Ap- 
pellate Court was justified in dis- 
missing the suit against a defend- 
ant against whom the first Court 
had given a joint decree, and who 
did not appeal to the Lower Ap- 

(5) The ground thata suit, though 
not one for rent, is not liable to 
be ‘dismissed that a fresh suit 
might be instituted under Act 
Vit of 1869, not being te#ken 
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Page. Pafe 
SrsouL ArreaL.—( Cortiaued. ) Bucomesion. - 
in the Court below, or in the See Hindoo Law (1) 
rounds of——, was overruled at 
@ hearing of the — owe .. 343 | Burr ror Rust. 

(6) In a suit for arreartof rent at en- 2 
hanced rates, the fact af the (1) The proprietors of an estate en- 
Lower Appellate Court's not re- tered into separate possession, and 
cording any opinion on a kuboo- the ryots paid separately to each 
leout incidentally in issue, and the rents due on account of his ` 
found by the first Court to have share in anticipation of the com- 
been fabricated, is not a valid pletion of a butwarak for which pro- 

und of — ... See we 377 ceedings had been taken, but were 

(D fke High Court in—— interferes subsequently quashed on the 
with the concurrent finding of the ground that they inoluded lands, 
first and Lower Appellate Courts on which had since been resumed as a 
a Axding of fact, where the deci- estate, Plaintiff sued for 
sion turns on the construction of a a ional sbare of the rent; but 
written admission ... ees ves 447 inasmuch as defendant's lands fell 

(8) A Lower Appellate Court's omis- within the share of another pro- 
sion to give reasons is not a Ge and plaintiff had not jomed 
ground for where there is no is oo-proprietors as parties, or 
error or defect in the decision on asked the Court to determine his 
the merit, Where the High rights as inst theirs: Hauo 
Court thinks reasons ought to have that no relation of landlord and 
been gi the case should be re- tenant existed between plaintiff 
tained on——, but the proceed- and defendant, and plaintiff had no 
ings returned for the sony of the cause of action... = .. 148 
omission... wo ies « 473 (2) The objection that plaintiff cannot | 

(9) The new rules regulating tho ad- sue without the co-sharers joining 
mission of ——s cannot take away him does not go to the merits of 
an unsuccessful applicant’s right the case, and cannot be allowed for 
to review ... žá vee 476 the first time in special eppeal ... 376 

(10) Although a Lower Appellate (3) When a remindar sues @ putnecdar, 
Court's conclusion on the facts is and gets a deorce for rent u 

, bad in law, yet if he does not the full jumma, at the time when 
treat the evidence otherwise than the latter's suit for abatement, 
reasonably, he gives no room since decreed, is still pending: 

— =. oie ia fia Haro that the decree of he 
See Act VIII (B. ©.) of 1869 (1) Revenue Oourt is superseded and 
See e ieaie (1) modified by the decree of the Civil 
See Fevidence (5) (T) (8) Court subsequently affirmed in 
See Jurisdiction (15) (82) . appeal °... ss is os 
See Omas Proband: (1) Seo Benamec (2) 
Soe Review ( See Jurisdiction (28) 
See Small Cause Couri (1) See Procedure (4) 
See Suit for Rent (2) Ses Prostitute (1) 

Sprrrrime or Oavsws. Sumuoms. 

1) A suit for dam for wron . : 

eer |) Skee se eae 

is sufficient 
under s. 7, Act of 1859, after d for setti aside an order 

~ a decree in a former suit for the dismissing his suit 454 
recovery or value of the same pro- nA 

(12) The any l W. R, 99, is not Sunerr 
an au r extending to such 
S laia the rule laid down in 10 E ee ee 
W. B., 141, relative to the jurisdio- : aire 
tion of the Bmall Cause Gourt in losses incurred, is not liable, 

: : except to the Government, for any 
suits by unsuccessful claimants wrongful ects done by him 259 
under s. 246, Act VII of 1859... 337 PEE ER i 
Ses Original Jurisdiction (4) 
e 
Brame Dgrr. 


See Court Fees’ Aot (1) 
© Sss Fruud (2) 


q 
Susricion. 


Ses Privy Council Rulings (16) 
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T Usurevoruary Morreaan.—( Continued.) 
, TALOoK. reason of the profits ex 12 


word —— when used without 
qualification or restriction, refers 


The 


primd facie tos hereditary interest. 469 


TaLseraru Oona, 

See Salaries (1) 
TEnanor, 

See Transfer (1) 


Timm, 
See Act VIII of 1859 (6) 


Time (for demanding Security). 
Ses Security (3) 
Tits. 
Although when parties do not pos- 
- soss a —— prior to a particular 
date, they may fairly make ita 
condition that no —— prior to 


that date shall be required, it is 
not fair or honest to say thet the 
—— commenoes on a cartain date 
when it does not commence then, 
and when the vendor has prior 
deeds in his hands which show 
his —— to be bad see fa 
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See Onus Probandi 
rehired Coxacil Daliegs (4) (28) 


Cause Court (1) 
Towrpar. 
See Privy Council Rulings (11) 
TRANSFER. 
A landlord allowing suma paid 


into the tei by a thi 
party to be carried to his oredit, 
recognizes the —— of the 
tenancy to such party although 
not registered =... oe si 

TRanarmeanle Taror. 

P Soe Kjeotment (2) 
TrasrasegE. 
See Righi of Occupancy (1) 


U 
Unpur-VaLvUaTIon. 
See Fraud (2) 


Uss amp Oocurancr. 
Sea Limitation (T) 


Usurrucruary Morraaes. 

(1) In a former suit, plaintiff under a 
claimed recovery of the mort- 
gaged property on the allegation 
of satisfaction of the principal by 


195 


cant. interest, but hs 
iled to prove that allegation, ‘ite 
suit was dismi : Ha (1) thas 
as no objection was taken at first 
on the score of plaintiff not having 
deposited the principal in Court, 
it must be considered to have 
been waived ; (@) that the case put 
forward by aintiff did not 
amount to an iiaia that there 
was an agreement to pay 12 per 
cent. ; and (3) even if it did, as the 
okraraamak upon whioh plaintiff 
now sued did not stipulate for pay- 
ment of interest, plaintiff was enti- 
tled to restoration on payment of 
rincipal alone =. sia ga 
amr #0 recover land in the 
possession of the mortgagor under 
—, if upon taking an account it 
appears that the mortgagor has been 
fally satisfied, the mo is not 
only entitled to have his property 
back, but (the decision m Mar- 
shall's Rep., p. 112, being over- 
ruled) the Court is bound as a 
Court of Equity to finally deter- 
mine as far as possible all questions 
concerning the subject of the suit, 
the parties not being at liberty to 
re-open the account taken in an- 
other suit ... ase oes tee 
(3) In seeking to have the account 
taken and to have it ascertained 
whether the puke 3 has b 
means of the —— obtained Peek 
than 12 per cent, interest, and that 
the surplus may be applied in rè- © 
duotion of the principal, the mort- 
gge is not asking the Oourt to 
authorize a d from the 
ent of perties (where 
ere is rp ay the mortgage- 
debt should no interest during 


a certain period eee ous vee 

(4) The omxs is on the mortgagor to 
prove that the principal been 
paid ahd on the mortgagee to show 
what is due to him as interest ... 

(5) FiA of the a in his 
uty as trustee for the mortgagor 

to keep accounts and produce pro- 

per accounts, is misconduct which 
ought to be taken into considera- 
tion upon the question of costs ... 


Vv 
VALUATION. 
How determined with reference to 
s. 7, Court Fee’ Act (VI) of 


1870, in a case of conflicting claims 
where applicant’s claim was to Have 
her irrigated in a %ertain 
way a sé tes oe 
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Vaxtarion.— ( Continued: ) Watsroouna. 
Quere.— Whether the Court had pow- (1) Ina sult to heve a pyne filled up, on 
er to consolidate the suits at this theall ation of injury from defend. 
ea tS wee =o ant’s 5 where it was found 
me Aci VII of 1870 (1) (2) (8) that what plaintiff complained 
Sea (2) of had not been done: m@m that 
See Bike Revie (9) the Lower A te Court should 
have dismi the suit, instead of 
> declaring plaintiffs right ... e.. 87 
Vegosor ATENAL (2) A person cennot stop by am em- 
Ses Execution (T) , bankment the natural course of 
- water flowing from another per- 
Veran Oomrmacr. ove land, eee his, into a 
There is no in the person’s land, unless he can 
tion Aot whioh renders a — mee out some special right to do ie 
peer cen Eons invalid or in- 293 (3) The course of water through the 
°P rp re nae ~ lands of several people is a part of 
On the natural condition of the land, 
reg ee ee ee and isa natural incident... , 525 
1) A liability on the part of a - ` 
holder to the wages of a Winow. 7 
eppointed” under s. 21, Regu- See Probate of Will (1) 
lation XX of 1817, cannot be m- Wo. 
ferred from the fact that the chow- Soe Ad XXVI of 1880 (1 
keedar’s salary was fixed by the of () 
heads of the vi and appor- WIirxmam. 
tioned amo e householders (1) Where there was no proof that a 
without objection made by any of defaulting witness's were 
' them, but must be ot ... 298 not tendered to him by the party 
(2) A chowkeodar. is a servant within at whose instance he was summon- 
the meaning of ol. 2, e. 1, Act XIV ed, the High Court on appeal de- 
of 1859 aoe ae ou 298 clined to order that witness’s evi- 
dence to be taken or to take it 
themselves ... oo os «æ 17 
wW (3) A defendant's, saying that he was 
willing to attend when showed nô 
Warsz. reason for non-attendance is no 
Receipt of rent is not per sea lawful excuse for evading summons 
of every previous forfeiture of as a witnoes e oe .. 68 
a lease; it is only evi of a oe eee a. 
— Sees > Maes >, aetes 3 eee ARN a eas Council (4) 
See Jurisdiction d 
Seu Limitation (5 P Ses oiia a) 
i See Usufructuary Mortgage (1) Wroma-pom. 
Ware. See Dispossession (1) 
See Guardianship of Mixors (2) Waonarvt Possession. 
See Privy Council (3) See Onus Probaadi (6) o 
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A 
AuETMEnT. 


(1) The carrying off of certain buffaloos 


belonging to the complainant, by. 
order the and the 
retention of them in custody 


of the latter's servant, were held 
to amount to an — of theft as 


J was not justified in amend- 
ing the after the case had 
been desided, but that he should 


. have, if he thought a further charge 
, directed a new trial, 

oleari 

within the purview 3. 434, 
Code of Criminal ‘ure, there 
Dang oe contention that the ac- 


iced, or that the 
pees for the theft by the Joint 
Magistrate was more than could 
have been awarded for —— of 
(3) The Lower Criminal Courts cannot 
punish, 


not contemplate any acts of snb- 
e sequent -—-, or ide for the 
punishment of su enders ex- 

t when they are such as are 
defined in sa. 212 to 218 


abetted should be committed ..., 
See Contempt of Lanfal Au- 
thority of Publio Servant, 


Axzscompine Orranpsn's Prormrr. 


(1) The High Oourt cancelled Pt ia 
era 


vious order made by it (an 
' error in law caused by 2 misappre- 
hension of the facts) directing the 
restoration of the moveable 


pro- 
perty of a prisoner which was 


28 


32 


Page. 
Axgsooxmpine Orrmxpar's Propamrr.—( Contd. ) 


under attachment; the Court not 
having been informed at the time 


that the pro in question 
under s ea, Code ut eea] 
Procedure, been declared to be at 
the disposal of Government 


AoccoMPLIcua, 
See Evidence (1) 


See Evidence (4 
Sse Witnesses (1) 
Aogurrran. 


for the same offence ,., 


Sahay Se oe 


ed under s. 


(2) 


ed that his witnesess were resent, 
th mee called but a not 
reply. eaccused pleading “not 
guilty,” the Deputy 

acquitted him under s. 27%, Code 


present bly to order on Sth 

April, had oon 

iti histwitueeses fen Goran 

adjourned to sait the onmenione 
3 : 


the De uty and 
that complainant’s plea for the 


8 to° 10 


porary 
on the day of hearing was that, 
efter attending from Fr 


10 
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bd Page. Page. 
AoqurrtaL.—( Continued. ) Act XXY or 186]1.—(Continued.) + 
o'clock, they had gone to the Section 66. See full Bench R 
Daraar. The High Court under the Bection 68. Sea Jurisdiotion. see? 
circumstances quashed the pro- Bection 131. See Procedure (1) 
ceedings of the Deputy Magistrate, Section 169. Sse Prosecution (1) (2 $ 
and directed a re- if oom- Bection 184. See Abscondiag Off 
plainant wished it a (1) 


Aor XIII or 18659. 
See Breach of Contract. 
Aor XIV or 1858, 
Section 15. See Land Dispute (3) 
Aor XXII or 1860. -` 
Bection 3. Ses Fras (1) 


Aor XX VII or 1860. 
Ses Possession (2) 
Acr XXXI or 1860.' ""' 
See Arms. 


Aor XLV or-1860. 3 : 


Section 108. Ses Abetment (4) 

Bection 109. See Abetment (5) 

Section 114. Sse Contempt of 
ees of 


Sec r Dalaw fel Assemb 
Seo Contempt of Lae 
ae of 


See False Bvidenoe (2) 


See ‘ormation (2 
Beotion 206. 8 AA @) 
ections 212 to ei seg wie (4) 


Bection 264, See Weights and Mes- 
sures, 

Section 289. See Stray Cattle. 

Section 290. See Nuistnoe. 

Section 323. Ses Hurt (1) (2) | 

Section 327. Ses Hurt My 

Section 384. See Eztortion. 

Section 384 See Hurt (1): 

Section 411. See Stolen 

Rection 412. See Dacoity. 

fection 465. See Forgery. 

Bection 468. See Forgery. 


Aor V oF 1861. 
> fBections 16 and 17. See Jurisdiction (4) 


haps XXO. See Breach of the 
Pease (7) 


Section 141. 
Beotion 188. 
A 


Section 193. 
Bection 202. 


perty. 


Aor XXY or 1861, 
fection,15. See Jurisdiction (3) 
23 


. See Jurisdiction 2 
62. See Contempt 0, pate 
Axthority of lie 
Servant. 
See Full Benoh Rulings 
(2 


See Haut. : 
See Stray Catile. 


§9 


Section 250, 
Section 270. 
Section 272. 
Section 282. 
Section 288. 
Bection 290. 
‘Bection 200. See Security (1) 


Bections 304 and 301A. See Culpable 
Hlomicids not amownt- 


Section 308. 
Hection 318. See Breach ho 
(4) (8) (7) 
Bes Land Dispute (2) (4) 
Bes Evidence (1) 
a Haat. 
High Court (1 
Soo HAD O 
See Jeriadiotion (2) 
' Ses Cheating. 
See Information (2) 
See Abetment (2) 


See Jurg 3) 
(3 


Seo Nuisance 
See Evidence 
Section 434. See Higk Court (2) 
Section 434, See Stray Catile. 
Chapter XXTI. See Breach of the 
Pozos (T) 
Aor VII (B. 0.) or 1864. 
Sections 16 and 21. 
Aor XX or 1865, 
Section 11. See Mookkiar. 


Aor II (B. 0.) or 1867. 
Sec Fins (2) 
Aor I or 1868. 
Section 2 Clause 18. 
Aor VIII ‘or 1869. 
Section 384. 
Aor VIII or 1871. 
Section 80. See Registration. 
ADJOURINONNT. 
See Witnesses (1) 


Bection 318. 
Beotion 404, 
Section 404, 
Section 404. 
Bection 404. 
Section 404, 
Bection 415. 
Section 422, 
Section 426. 
Section 426. 
Bection 426. 
Section"434. 


See Rowannah. 


See Registratton. 


See Registration, 


Ayrnay. 

See Unlawful Assembly. 
AMD MET. 

See Abotment (2) 


INDEX (CRIMINAL RULINGS), 


Page. 


See Prisoners. 
See Prosecution (1) (2) 


Anus (Possession af). 


(1) 


The proceedings of the Magistrate 
directing the issue of a summons 
to appear, and of a warrant of 
arrest against a person for the — 
without a license under Act XX XI 
of 1860, were quashed as illegal... 


(2) The mere possession of ——. with- 


AssrMBLr. 


out a licenses in Gya wes held to 
be no offence under the Arms’ Act 
XXXI of 1860, the provisions of 
a. 32 of that Aot not having been 
extended to thet District ° ead 


See Unlawful —.. 


Assnesons. 


Biaamr. 


See High Court (3 
Bee Jury) 


B 


See Marriage (1) 


Bremon or Oowrract. 
The High Court declined to er- 


í) 


ercise their extraordi powers 
of revision in sous in which the 
Joint i dismissed a com- 
t of — under Act XIII of 

869 on the d that that Aot 
did not aa to this contrast, 
which was a contract to work at 


a certain factory ene ae 
Braace or Taa Paion. 

The kind of enquiry required to be 

held by a istrote in cases 

under s. 282 e of Oriminal 


(2) Where the man 


(3) 


Procedure, is afull judicial enquiry, 
evidence being taken in the pre- 
senoe of the parties cherged, and 
rtunity givan for the oroas- 
exomination of witnesses oes 
of an indigo 
factory is obli ae enter into 
izances to the ce 
reommianant ep. th peaos 
cedure, there is no reason, nor has 
the Magistrate any authority, to 
extend the order to the proprietor 
of the factory also ace 
The statements made by both the 
contending parties before the Ma- 
istrate must be ed as evi 
oe upon which the i 
may act under the said section, if 
he thinks it sufficient, withous 
taking further evidence upon the 
subject sis vee aii 


Breacs or Taa Puacu.—( Continued. ) 


(4) 


53 


- by the 
(6) Th 


There is no reason why the Magi 

trate, if he is isfied that the 
circumstances Dire it, should 
not make an order under s. 318 
as well as under a. 288... 


By actual possession is meant, not. 


Posseaxion by putting up a tent 
upon the land, ae nicely bodily 
possession, but the possession of a 
master by his servant, or the pos- 
session of a landlord by his imme- 
diate tenant, i e., the person who 
pays rent to him (not, as in this 
the posacasion of a superior 
lendar to whom the occupier 
of the land did not pay his rent), 
or the possession of the person 
who has the property in the. land 
ere is nothing in the law which 
joina the serving of notice upon 
all the co-sharers in en estate 
which may in some shape or other 
form the subject ofa litigation 
under s. 318 of the o of 
Criminal Procedure. The only 
parties entitled to notice are those 
concerned in the dispute which ia 
likely to induce a 
Although there is no 
Ohapter XXII of 





ae Pe 
vision in 


e Code of 


Criminal Procedure for the sum-. 


moning of witn it is the duty 
of a Court in cases of ——- under s. 
318, if the parties cannot, produce 
their witnesses, to issue summo: 
for their attendanoo na |, 
Seo Full Bench Rulings (2) 
Ses Haut. ‘ 
See Land Di. i 
See Recoogrizanoe (2) 
Ses Security (1) 


See Abetment (2) 
See Hert (1) 


Cumatuora. 
Where the accused were convicted 


of ——- under s. 415 Penal Code, 

—the, one of selling watered milk, 

and the other an inferior sor® of 

sweetmeats: they were acqnitted, 

—the former, bee the po- 

chaser knew and was told the milk 
7 


li 


11 
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Page Page 
Onsatina.—( Continued, ) : Ormar ‘Treapass.—( Coatinusd. ) 
“was watered, and so there was no enters are the essentials. 
deception; and the latter, on the where A and B all along . 
poe ae purchaser bay as assorted their tive right to 
ve tasted the sweetmeats before fish in a lake of rent, and O 


buying, and the sweetmeais were had failed to establish the relation- 
not composed of any material in- ship of landlord and tenant in a 
jorous to health an .. 61 sult brought by him under Act X 
See Forgery. of 1859 to get rent from them; 
HELD that no conviction for—— 
Orvis Covrr. Shi A 2 ae ae 
See Prosecution (1) (2) that O's was by suit in the 
Civil Court either to eject them 
Comurrumrr. if he treated them as trespassers, 
Ses False Evidence (1) (2) or to have them declared liable to 
pay him rent for the’futare iyi 
OComMUTATION. Ses Nuisance (1) 
See Fins (1) ; 
` OouransaTon. i See Misohiaf. 
An award of — under s. 270 Oode Oros- EXAMIKATION. 
of Criminal Procedure, was set Sss the P a] 
aside as illegal in a case of ori- AENA eace)(1) 
minal foroe and theft or robbery, ossos (2) 
because the was in part one CULPARLA 
of theft or robbery, which did not T AT ee 
come under Ohapter XV, and be- old of 70; 
cause criminal force really was Where an old woman 5 #0 beat 
used to the complainant 6 a lad of 18 as to cause his 
; i death, and the Assistant Oommis- 
Uowrrarsanr. ; sioner wes ot opinion that the 
Se 1 beating was in the shape of chas- 
ae i tisement such as a mother would 
ComeLarrr. inflict on a disobedient child, and 
See Full Bench Rukags (1) convicted the accused under 
Ses Indigo Crops. a 304A of the Penal Code, 
See Jurisdiction (3) HELD thatthe Assistant Oommis- 
goner bad no jurisdiction in the 
Oowrmucet or Lawrun AurHoriry oF Pun- oes, and that he should have oom- 
uo Runvawr. =. mitted the accused for trial before 
Where, by direction of Govern- the Sessions Court on a charge 
tenets istrate prom under a. 304 aca et ass 
an order er s. 62 e of 
Criminal Precedure, directing all D 
persons to pease ad hook- Daootrr. . 
or other self-torture in F 
public, and from the abetment Mere possession of stolen articles of 
thereof, and no much order was trifling value does not warrant the 
upon the record, the High Court pnp eg the receiver 
annulled the conviction of the em to have been *the 
isoners by the Magis- proceeds of a or had acquired 
° paR Pora them from one w. he knew or ` 
trate under ss. 188 and 114, Penal ibe 
Code, for having knowingly dis- believed adacoit a on 
obeyed thatarder oan «. 30| Dronizen. a 
Oo-Sramuns. t A i after ho has 
Broach accused under s. 250. of 
s 5 ee _ the Code of Criminal Procedure, 
Cunamuat Foros. ; : has power if circumstances appear , 
Ses Compensation. _— - to him to require it, to up 
the case again and to re- 
Ornama Procupuns Oops. ' - nso agun X 
e Ses Act XXV of 1881. - convict the accused; and air- 
e 3 _ cumsiance thet he was led to 
Oswa Temspass. enter upon tha second enquiry 
second trial by an erroneous 


Inho definition of ——, the entry and i n 
and iho iatention with which a -- order made by the Judge 


N 
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Page. 


l Duoni ras.—( Coatinusd. ) 


is no und for setting aside his 
roses ding and the conviction ... 
cquiital (1) 


Dousr (Bengft of ). 


, See Prisoners. 
E 


Enquiry. 


, Error. 


See Breach of the Peace (1) 


Ses estan (3) 


Evinmnon, 


Q) hile muss ee Judge thought 


the — of two witnesses was 
mat Die against the 
as being the — of accomplices, 
yet he did not think the —— in the 
case legally sufficient to justify the 
conviction of the pec, the 
h Court declined to interfere 
under s. 404 Code of Oriminal 
Procedure, consid that the 
question of admissibility was a 
quite different matter from that of 
credibility .. 


(2) Section 434 Code of Orimiral Pros 


cedure gives the High Oourt no 
power to interfere in a case where 
the difference of opinion between 
the and the Judge is as 
am eeu of certain wit- 
ay bos Magistrato’s order 
mayb an im one ; but it was 
fee 

and bed cane ai 


C) The Dee Magistrate (under the 


impression that the enswer would 
be hearsay——) objected to the 
petitioner's vakeel a witness 
as to what was the first statement 
made by prosecutor to him imme- 
diately after the occur- 
rence. His decision with regard to 
petitioner was set aside, and the 


identification of an acoused after 


sent back for a fresh decision 
(4) Fia 


for the jon has 
a completed, will not be legally 
sufficient if there is nothing to 
show that the witnesses were on 
their oaths ot the time they made 
the identification .. 





See Breach of the Pease qa) (3) 


Seo False E 
See Grievous Hert. 


See Weighis and Measures (1) 


Exeovtion. 


Seo Fins (4) 


+ 


38 


16 


33 





Exyrorriog. 
The making use of real or 


influence to obtain mon oy a 


person against bis under 
threat, in caso of rofusal, of loas of 


tment, is —— within the 
sppoin f s 384 of the 
man vee oe 
See Hurt a” 
F 
Facrory. 


(1) 


(3) 


(3) 


See Breach of Contract 


Faces Ermmor. 


The before whom the 
offance o rnventionally g 


commit- 


under s. 193 P 


with intentional: giving —— in a 
ia 7 was held to be 


judicial proceeding, 

ilgal, inasmuah aa tho sanction of 
en this Ouurt botore cr amma 

which the offence was committed, 

nor of some other Oourt to which 

such Court is oe was 


given pea s 


b.. ars 


A tos. 8 Act XXIII of 
ar Se of Bs. 180 cannot be 
commuted to risonment for & 
longer tarm than four months 
A sentence of a he imprison- 
ment in default yment of —— 

under Act of 1867 (B. K 
was set aside, the notification of 
the Government exten D T 
tod not having pub- 
sr ari successive numbers 
of the Government Garette sus 
Where the acoused was convicted 
of having infringed a Bye aon of 
the Howeah Muaicipahiy, and 
fined 1 rupee for the offence, and 
also to pay a daily —— of 2 ru 
oe Tish com’ hed with ie ye 

urt remitted the aay 

— os e egal but declined to ex- 
ercise its richest’ E by 
setting aside the —— 
which was inflicted for an da 


actually committed 
To bri a caso under s. 206 of the 
Penal Je, there must be a frau- 


property, or of some inferest 
Da ae aaa to Dice 
vent that 
asa pert mage or in eee of 


+ ø" 
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Foxaurr. Hien Covrr.—( Continued, )- 
Hav, that where a person’s object obliges the to interfere ; 
Bea ee see Ee ees ie gla fee 
BETE account-books whi that substantial justice has been 
were in his custody, such deception done, the Court is not bound and 
being likely to cause damage to ought not to interfere even if, on 
his employer, he wes rightly con- some small point of law, the Judge 
victed under s. 468 of —— with below has made a mistake . 8 
intent to cheat, instead of under (2) The taking by the Seasions Judg 
s. 485 of simple-—-... .. 48 of a different view of the evidence 
from that taken by the Magistrate 
Fou Baon Runras. is not ground tee reference to 
(1) Onreceipt of a complaint, the Ma- the —— under s. 484 Criminal 
gistrate of a district is not bound Procedure Code ... tie we 39 
ander s. 66 Code of Criminal (8) Where there is a failure of justice, 
Procedure, to examine the com- or where the prisoner has been pre- 
plainant before ref the com- judiced by the defective summing 
aint to a Subordinate i up of the Judge, the ———— can 
he examination of the complain- interfere either by discharging the 
ant by the Magistrate to whom the prisoner if the evidence on the 
case 1s is sufficient for the record is not sufficient to convict 
' ity of the proceedings ... 18 him, supposing the trial to have 
(2) A Magistrate or other officer exer- taken place with the aid of asses- ; 
cising the powers of a Magistrate sors, or to directa fresh trial ... 6f 
is legally competent under s. 62 See Broach of Contract (1) 
Act ZEV of 1861, to issue an See Fine (3) 
order prohibiting a Jand-holder See Jurisdiction (2) (4) 
from bidding a haut on any perti- Ses Jury (1) (2) 
cular spot on his estate on particu- ` 
lar daya on the ground that such Hoox-Swmama. 
an order is likely to prevent & riot See Contempt of Lawfal Au- 
or an affray ae aes e 47 thority of Publio Servant. 
Hovs. 
i G See Possession (2) 
Gurrvous Horr. Hoer 
ee ee e actin (1) Where a ee notir 
ecessary to prove that the accused ‘th n ties, in sooga sirist 
struck the complainant so severely = 2 2 
as to endanger the latter's lifo 2 pren n i ea 
r agistrate tried the case as one of 
Gra. —— (under s. 323 Penal Oode) 
See Arms (2) and extortion (s. 384), al- 
i though the ought to have 
H been charged under « 327, and 
Havr. tried the Court oe 
: the High Court dealmed to 
Where ce new: -= Nee ertablishod interfere under s. 404 Code of 
about half a mile from a long estab- ARA : 
lished merket, and the Deputy Ma- Criminal Procedure, and direct a 
girato was of opinion that the new trial, believing that substan- 
lding of the two kawts on the Hal yushiog ted pes dine 28 š 
same days of the week wouldinduce E s ose 
mincacl of iha peace, maLD.that the (2) Where, according to the De gale 
j order passed by the Deputy Magis- oyn confession (which was the only 
trate, under s. 62 of the Criminal, direct evidence against her), she, 
Procedure, directing petitioner to with a view to chastising the 
abstain from holding his oñ deceased, her daughter of 8 or 10 
certain days, wasnot beyond his years of age, for impertinence, but 
a curisdicti without any intention of killing her, 
power or out of his j on to Ji 
pass, and therefore was one with gave her a kick on the back and 
which the High Court could not two slaps on tho face the result of 
interfere under s. 404 .. 88 -which was death—Huxp that the 
See Full Bench Rulings (2) conviction should be under s 828 
=F Penal Code af voluntarily 
p ite i ——,and the punishment one 5 
1) There is nothing in s 404 Code rigorous imprisonment... . 29 
e of Criminal 7 i 


Procedure whioh 


See Grievous Hart. 
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- Page. ' Page. 
I Iarasriox. 
ae See Criminal Trespass í) 
Jarai ; ' Seo Information (1) E 
See Fine (1) See Woights and Measures (1) 
See Registration (1) 7 
Liao Onor. Jorur Miauw re 
In acase in which the servant of an Sod Jartsdiction: (3) 
Indigo Planter preferred a 
digo Š ies for eat JURIDICTION. ; 
and carrying away —— whi (1) One has no authority 
was in his charge, RA Joint Magis- to set aside the order of another 
trate dismissed the charge on the Magistrato oy ve 40 
(2) When cause is shown by a 
ground that a more naible Onde 
servant ought to have laid the mader o of the of 
complaint: maup that the Joint minal rocedure, it is the duty 
Magistrate ought to have tried the ofa to, and he must, en- 
oase. a ade. a an DD whether there is a thorough- 
within the meaning of the 
section, and whether there is an 
Inronmarion, ; obstruction. It cannot be said that 
Intentional omission i n in entering upon that enquiry ho is 
B offence of a ie a not acting within his ——. ` If he 
> egarding often decides any point of law errone- 
to giro =n es, -23 ously he case Mi under s. 
(2) Per Kemp, J.—Before a person can 404 of the Code; but ifhe decides 
be convicted of an offence under upon evidence before him, the case 
s. 202 Penal Code there must be does not come within the section 
ee er in question, even' if his decision 
e or reason to believe that upon the evidence be an erroneous 
some offence has been committed ; ane; nor is an erroneous decision 
(2) an ee = give upon the evidence an excess of 
any —- respec offence ; —— which would enablo the High 
sod (8) fost he epe bound Oourt to interfere under ts : 
ve — In case, general power of superintendence 41 
tho Beasions Judge having found (3) A Joint Magistrate who has been 
that there was zo evidence at all, vested with the full powers of a 
s. 422 Code of Criminal Pro- Magistrate of a district, and to 
ae an not apply, rr that whom 2 case is duly made over 
on only authorizes an gi by the Magistrate, is competent 
late Court to direct additional evi- under ss. 16, 23, and 68 of 
dence to be taken where there is the Code of Criminal Procedure 
some primd facie evidence bearing to initiate proceedings without any 
upon the guilt or innocence of the formal complaint against parties 
acoused, but not where there is x0 other than those mentioned in the 
evidence at all original complaint ais -. 4 
Per Glover, J—The Sessions Judge, (4) Where a istrate appointed 
having found that an offence special constables under s. 17 Act 
mas Committed, and that the accus- of 1861, on the und that 
ed were bound by lew to give —— a murder had and he was 
respecting it, but that there was apprehensive that frequent mur- 
not on ths record evidence of ders would take place, it was held ° 
their omission to give that ——, was that his order was illegel, that 
competent under s. 422 to order section referring to oases of unlaw- 
the nT to be supplied; ful assembly, riot, or disturbance 
the object of that section being of the peace only ; but that asthe 
the prevention of a guilty per- order was one of a purely axeon- 
son’s escape through some care- tive nature, the High Court had no 
leas or ignorant proceedings of a wer to interfere with it. The 
Magistrate, or the vindication of istrate should rather have pro- 
a bias card accused person’s eeded unders.15 ofthe Act, and . 
innocence where the same care- applied for sanction to an increase © 
lessness or ignorance has omitted in the Police fore .. © 2, 67 
to record ciroumstances essential See Abetment (3) 
to the elucidation of truth æ Sl Sec Criminal Trespass, © 
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aS Page. 


Junupiotion.—( C ontiaued. ) 
` Ses Culpables Homicide not 
z tag to Murder. 
See False Evidence (1) 
See Full Bench Ruliags (2) 


Jury. 

(1) Whete a—— oonvisted a prisoner 
contrary to the of the Nes- 
sions J which was held 
by the h Court to have been a 
proper the ane Court 


in thinking that the verdict of the 
: — was not correct. The case 
was one in which an application 
could not be made to the Govern- 
ment; but as regards the Oourt, 
the petitions were rejected oat 
(2) Where a trial was with a—— 
instead of, as it ought to have been, 
with assessors, the High Court re- 


Procedure, to reverse tho sen- 
tence as it could dispose of the 
-appeal on the evidence instead of 
merely restricting itself to the 
point of law ... eee æ 


L 


Lano Disevrs. ‘ 

0) A i is bound, before 
attaching the property in dispute, 
to take evidence to ascertain who 
was in actual possession of the 
subject of dispute, and to record 
his grounds for being satisfied that 
a breach of the peace was likely to 


(2) The order of a Deputy Magistrate 


respective 
in dispute,” was held to moan that 
the parties were to file their state- 
ment in respect of their claims to 


; and the Deputy 

: Magistrato having subsequently 
retained in possession the person 

whom he found in possession, his 

ing was considered sufi- 


‘sion, had no power to give the 

e opposite party, found not to be in 
posession, permissidh to cultivate 

the disputed land pending the 
edecizion of any pomessory action 


59 


24 


Lamp Dispors.—( Contiazed. ) 


he might bring under s. 15 Act 
XIV of 1859 sae 


(4) Beotion 318 Code of Oriminal Pro- 


cedure refers only to ——a, but not 
to a dispute as to the right to ool- 
lect the rents of a joint undivided 


estate in a certain on. 
The latter must be Jae wah 
under Circular Order No. 10 of 
18th A: 1863, and s 26 l- 
lation of 1812, ss amended by 
tion V of 1827 zs 

e Breach of the Peaos (4) 


LAmNDHOLDBES. 


Lionas. 


See Information (1) 


See Arms (1) (2) 
M 


Magurreata’s Powars. 


See Discharge. 
See Jurisdiotion (1) 


Manommpan Law. 


Mazrxrrt. 


Ses Marriage (2) 


Ses Haut. 


Marea i 
(1) Whero a woman was convicted of 


marrying a second time during her 
first husband's lifetime, the High 
Court, while thinking it not neces- 
sary to reduce the punishment 
passed by the Sessions Judge, 
observed that, taking the circum- 
stances of the case into considera- 
tion, the extreme youth of the 
accused, and the infiuence she was 
no doabt subjected to, s nominal 
unishment would have sufficed. . 
The nikah form of — is well 


under the Mahomedan Law 
Mison. a 
A conviction for —— was quashed in a 
- case where it ap that the 
complainant formerly de- 
stroyed a belonging to the 


complaining at once, merely bided 
his time and then took oom- 
plainant’s crop œ. ove ies 


MooxuTaRr. 


The mere writing of a petition fora 


who afterwards presents 
that petition himself is not “act- 
ing” as a — in a Criminal Court 
within the meaning of s. 11 Act 
KX cf 1866 one Staton a 


28 


10 
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N 


Naw Tarr. 


Norton, 


Seo Abetment (3) 
Soe High Couri (3) 
Ses Burt (1) 


Soe Breach of the Peace (6) 


NUIsAnCE. 


The 
us publio way, and which ` 


petitioners who filled up a portion 
or adien o drain which formed 

A Etha poblls instead of 

Tee ea es pai 
thle ander E #90 Pans Ole wis 


‘convicted of criminal trespas. 
‘But inammuch as they had not 


been sentenced to a Pie 

iIshment than 

awarded if tay ea oon- 

victed of a ——, the Court, 

acing oac a 436 Oode of Ori- 
Procedure, doclined to in- 


o 


OBSTRUCTION. 


See Jurisdiction (2) 
P 


Pana Copa. 


Ses Act XLV of 1860. 


Pomen. 


a) 


of aoctzal —— in £ 318 
Oode of Oriminal Procedure 


(2) A certificate under Act XXVII of 


1860 only anthorixes the holder 
thereof to collect the debts due to 
the estate of a deceased parson, 
but does not entitle him to recover 
or to take —— of any 


leave the other pare 
dears Sh he par to bg a 


his title to the property indepen- 
dently of the certificate. 


a Daal i 3 


Pamscmprion. 


Ses Daootty. 


Pawonms, 
It is a mistaken view of the law to sup- 


that — in ought to 
fave the benefit of any doubt with 
reference to any partion of the 
evidence. The doubt shown must 
be of the strongest kind before the 


spree Court should be justified 
tecfering eee ry 
Seo Witnesses (1) 


ll 


16 


Paoompurs. 
Petitioner was charged with the theft 


of certain money found in his house 
and acquitted. Proclamation hav- 
ing been mede for claimants to 
come in and claim the property, no 
one appeared, whereupon petitioner 
ST eh eae the 
Amistant 

a A 


dnalowod ha claim, ic Magia 


Se High ay. (3). 
See Land Di 
Ses Possession (2) 


Proaucurion (Sanction for) 
(1) The words “ such sanction ma te 


given at any time” in a. 169 
of Criminal 


must be 

construed reasonably, and “any 
time” means a time which does not 
unduly prejudice the party to be 
prosecuted; or put him in a worse 
e es an ar bae S 
No, appo! ies agninst a Judge's 


EB 


ReooGNANON. 
(1) Iż is ilegal and contrary to «. 390 
Oode of Oriminal Procedure to 


take a second — before the period 


fixed in the first —— has expired 
(3) Whore a poreon has been boani 


Ẹ 


Seo Soceriy (1) Q) 


Esam 5 


Soe High Court (2) 


RacisTRaTion, 
Under Act I of 1868 z. 2 ol, 18, he 


Sessions Judge should have speci- 
fled in his warrant whether the ig- 


prisonment awarded to a person 


62. 
62 
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L 
Page. Page. 
Rrawrraron.—( Continued. ) Sxouxrrr. | 
convicted under's. 80 Act VIII of (1) Notwi ing that a person has 
1871 should be simple or rigorous ; been bound down by bond to keep 
but as he had omitted this et the the peace for a stated period, a 
proper time, simple imprisonment istrate has power, under 
should now be set forth in the s. 290 of the Code of Criminal 
, sentence and warrant... a Procedure, to increase the amount 
of the —— required before the 
Bacunation V or 1812. opiy of that period =... -= ST 
Bection 26. See Land Dispute (4) (2) A Magistrate is not justified in 


increasing the amount of —— and 
in demanding sureties on a sum- 


Rze V or 1827. 
ATERA OT mons to show cause which pro- 


See Land Dispute (4) vided only for a recognizance of 
: much smaller amount, and made 
Rue-nmrrea, no mention of sureties at all . 61 
See Aoquitial (2) Sursev Puoruery. 


Rıcmr or Prrvats Darasnce. Be dure, 


The —— of person and property was Susstons Junar, 

not allowed to be pleaded in a case See Discharge. 

where there was no fear of an See High Court (2) 

assault such as is described in the ; : 

clauses of s. 100 of the Penal Code, + | Srmotax Comsranrm. 

and where the prisoners used dead- See Jurisdiotion (4) 

ly weapons (spears) and killed two 

unarmed persons whom they found BroLma Prormarr, 

(1) A conviction of an offence under 

s. 411 of the Penal Code was set 


loughi land which the pri- 
Helin, Ney anata ae 
Rion, l aside in the absence of evidenca 


' , on the record that the pro 
See Full Bench Rulings (2) was Government property, that It 


was —, or that the accused knew 


ERonpmr, Zé oe kai reason to believe it was 
See Compensation. stolen wie os. ote ade oe 63 
See Dacoity. 
Rowsmmuan. Sraar Carrum 


A was convicted under « 16 Act VIZ 
(B. O.) of 1864, and B under s. 21 
of the same Act; the former with ) 


The order of 2 De 


puty Magistra te 
rohibiting the owners cattle 


having had in his posscesion salt 
not covered by a ——, and the 
letter with having sold to A the 
said salt : 


Hær» that the conviction of A under s. 


m allowing their animals to 
stray, and a conviction under 
s. 289 of the Penal Code against 
the accused for permitti his 


pray to atray, were quashod as 





16 was illegal, the salt in his pos- egal upon a reference under 
Satta bavi bon i rtion of s, 434 of tho Code of Criminal 
salt for which B had en out a rocedure ... on cre æ 21 
FEN 3 rp the eae 3 2 Sumone 
under a, 21 was proper, as si E 
À ' failed to certify thn malt sold by hita pote A of the Peace (7) 
to A on the back of the a 64 Ses Se (2) 
` Bwarruuars. . 
5 Ses Cheating. 
Barr. F 
See Rowannak. E: 
Bax l ; 
ical : : Ses Abetment (1 
° See Prosecution (Sanction for) ee Ce (1) (3) 
e r ahon, 
Bwcomp Truc. THOROUGHFARE. 
© See Aoquittal (1) _ Sea Jurisdiction (2) 
é 4 é 





See 
rity of 
Trawarar or Propanry. 
See Fine (4) 


of Laufel Antho- 


Temrin. 


A of —— involves an offence 
er the Penal Code which a 


TRIAL. 
See False Evidence (1) 
See New Trial. 
See Seoond Trial. 
U` 
UmawroL Assy. 


There is no ground for the distinction 
EET eee 


Warsz Mox. 
Sos Cheating. 
Wwieuts amp Mussvem, 
Intention is an ersential part of tho 
offence of fraudulently using false 


_ Page. 
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Wuianrs ixo Muasuxns.—( Continued. ) 
instruments for weig and in 
the absence of any yeaa of 
such intention in this case, the 
Court the conviction and 
directed the return of the fines ... 


See Marriage (1) 
Wrasses. 
(1) Where the omission of a Magis- 


certain persons who had been 
named as —— for the defence at 


the Sessions, was bro poids 
cea rrearviae 

was made b 

the —— to be served, ron galas 
did not appear, and the ee 
tried the prisoner in their absence 

and refused an adjournment in 
order to their 


High Court held that the prisoner 
was entitled to have the benefit of 
the examination of the ——-in 
question, and Epir teeta 
to examine them ly 

(3) A witness ought to be on 
cross-examination to or 


lvii 
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Civfl O. Memo. No. 9.—Regarding de- 
toh of Monthly Returns cae the 
Cause Courts oe 

Civil 0. Memo. No. 10.—For uni- 
forthity in the ion of the oom- 
parative Tables“ riginal Jurisdiction” 
and “ Appellate Jurisdiction” in the 
Annual ris . 

Civil 0. Memo. No. 1 Claiaifoation of 
values of assets of estates to be 
entered in the tabular Form annexed 
to Civil O. O. No. 20 of 1871 

Civil O. O. No. 19.—Revised scale of 
stationery allowances sanctioned by 


in Bengal ou 
Civil 0. O. No. 20.—Cost of service of 


notice of ap on respondent how 
and when to Pe asi rie 


Givil 0. O. No. pee as to 
the Sittings of Ju of teo armare 
Small Cause oe 

Gyil 0. O. No. 92.— the wala 


of a particular Fran mrak of paper 
ga vendors of Court Fees Stamps 
en adhesive stamps come to be ex- 

clusively used =... aes 

Civil and Crim. O. O. No. 93.—Regardi 
the submission of Judicial Indente fee 
stationery by Civil and Criminal 
authorities Se 

Civil O. O. No. 4.—0. O. No. ‘1s of 4th 
June 1870 withdrawn Sits 

Avil 0. O. No. 26.—Ap plioabionweumider a 


12 Act VIO of a B59 and s. 4 Act 


XXT of 1861 . one 
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Civil O. O. No. 26.—Certificated Mookhtara 
allowed access to reocord-rooms of 
Mofuesil Civil Courts ves z 

Ciril 0. O. No. 27.—Accounts prescribed 
in U. O. No. 9 to be kept in lish 

Givil O. O. No. 28.—Barnings of, and pro- 
ceases served by, extra peona, to be 
shown ... 

Criminal C. O. No. 3.— Language of War- 
rants sent for execution to another 
District, where a different lenguage 
is used - 

Criminal O. O. No. 4.—Directions as to 
the mannerin which the record of 
Criminal Ap and References 
should be e up 

Criminal O. O. No. 6—Bxamination of 
vernacular Registers of Fines by Ses- 
sions Judges no lo req Par 

Qivil O. O. No. 29.—Suspends O. O. No. 
18, dated 16th May last, and calls 
for report as to the ctice in 
respect of making deductions from 


ponente of property sold in execu- 


Civil ¢ O. O. No. 30.—States thet in making 
over of the current duties of 
their Offices, Civil Authorities should 
act under the provisions of s. 8 of the 
Bengal Civil Oourts’ Act, and not 
under Circular Order No. 181, dated 
6th February 1885, which is now 
obsolete 

Civil O. Memo, No. 14—Calls for report 

the working of the rules 


down by — ous Circular 
Onder as to- ing appeals filed 
in the Lower Ap te Courts ie 
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January 1872. 


0. O. No. 1.—Olaims to compensation 
for land eee P- io purposes ... 
UO. O. No. 2—Fines and forfeitures under 
Abkeree Act, XXI of 1856 Sia 
0. O. No. 3.—Income Tax collections ... 
C. O.No. 4—Inoome Tax returns 


February 1872, 

0. O. No. 1.—New Civil Pension Code ... 

O. O. No. 2.—Butwarra Proceedings ... 

©. O. No. 3.—Refund of excess d ts 
by proprietors under Rale Law, 
1859 ... 

a O. No. i. —Compensation Pills under 
Act X of 1870 ... 

©. O. No. 5.— Assessments of profits from 
land under Act XU of 1871 a 

O. O. No. 6.—Partition—O. O. No, 9 of 
January 1870... 

0. O. No. 7.—Wards’ acoounta_—Amend- 
ment of Rule 38... 

0. O. No. 8.—Land soquisition’ instruc- 
tions... 

C. O. No. 9.—Corrections ‘in Board's 
Rules o. 12, s. 5, pp. 196—198 vie 

0.0. No. 10.—Rule 1D, c. 2, s. 12, p. 32, 


©. 0. No, 1.—Income Tax—Half-year- 
ly Returns 

0. O. yo, 12,—License ‘for sale of Majan, 
Fermented Tari, &o. aie 


March 1872, 


© O. No. 1.—Remittances of treasure 
to Bank of Bengal to be made in 
per agents ... 
0. 0. No. aae OER E at p. 337 
of Board's Rules.. 
C. 0. No, 3.—Land Acquisition Act, X 
of 1870—Temporary agreements ... 
©. O. No. 4.—Adjustments between the 
Opium and Excise Department for 
Opium supplied to latter ... 
GC. O. No. 5.—Notice of remittance ‘OF 
money to local treasury by Excise 
or Income Tax Officer . 
C. O. No. 6.—Einquiries as to exclusive 
. use of paper to the parposoefor 
which they are intended 
0. O. No. 
under thes and Opium Acts XXI 
of 1866 a. 76 and XIH of 1867 a, 30 


7,.—Fines and forfeitures’ 
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0. O. No. SE 27, a s. 2, p. 40 
of Board's Rules, 

0. O. No. 9.— Revised Boe. of Land 
Revenue Returns . a, 

© 0. No. 10.—T evidence of 
witnesses in Mutation Oases on solemn 
affirmation prohibited sat ase 

April 1872, 

0. O. No. 1.—Land Pe aca 
No. XVII 

Q. O. No. 2.—Retum No. XVIUA can- 
celled 


Q. O. No. 3.— Defalcation of stamp 

0. O. No. 4.—Use of i cards by 
Collectors wn Deputy ioners 

GO O. No 6—Annuel Administration 
Reporte—Eixcise and Income Tax—~ 
Stemps . 

0. O. No. 8.—Income-Tax—Finsl Re- 
turns and Reporis under Act XII of 
1871 a. vee 

0. O. No. 7.—Land "Acquisition—Pay- 
ment of ENE ws 

O. O. No, 8.—Income Tax (of 1871- 73) 


—Final Returns and Reports oe 
0O. O. No. 9.—Income Fax work under 
Act XII of 1871.. en 


0. O. No, 10. — Income Tax— Assenscou 
under Act XII of 1871 ... 

0. O. No. 11,—Court Fees’ Act—Emoep- 
tion of probatesof wills and_ letters 
ae ee relating to trust 

QO. g o iall scizures— Rewards... 

Q, O. No. 13.—Inoome Tax Establiah- 
ments under Act XII of 1871 bee 


May 1872. 


Q O. No. 1.—Sales of land for realiza- 
tion of Government demands realiz- 
able as arrears of revenue’ 

0. O. No. 2.— Release of persons confined 
for. Mon pipen of Government 
debt .. 

0. 0. No. 5. —Road Oen Act— Eatatot 

onip na settlement ^... 

0. O. No. 4—Com—Legal tender i 

0. O. No. 5.—Land Acquisition Act, X of 
1870— Awards ... 

0. O. No. 6.—Business Return No. FHI 
—Notices of Enhancoament and Re- 
linquishment ive t. 


I VQ @ 
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C. O. No. 7.—Inoome Tax—Monthly, 
Half-yearly, and Annual Returns... 

0.0. No. 8.—Ciroular Order No. 8 for 
April 1872— Reports ive 

0. O. No. 9.—Incoome Tax—Assossment 
upon income derived from profits of 
ad 

0. O. No. 10. T Distilleries—Use of hydro- 
meter 


June 1873, 
C.O. No. 1.—Estates under the Court 
of Wards —Uniform system of making 
digh ey see 
‘2,—Procedure when estato 
of als minor is’ first "brought under 
the Court of W 
0.0. No. 3.— 
education of minor 
C. O. No. 4—Oottoa cultivation—Whe- 
ther Suttahs ‘are transferable without 
entof stamp duty .. 

o. 5.—Income ox—Final Retarn 
under Act XVI of 1870 
O. O. No. 6.—Income Tax—. Bo- 

turn under Act VIII of 187 ; 
0. O. No. 7.—Income Tax—Oommence- 

ment of Act VIII of 1872... ee 
C. O. No. 8.—Bules for supply and retail 
sale of Court Fee Stainps ... ose 
0.0. No. 9.—Settlements of land re 
venue ^... 
0. Q. No. 10-—Balt sales 
C. 0. No. ie epee of Distillery 
Establishments '. 


July 1872. 


C. O. No. 1.—Recovery of arrears of 
rents’ from ryots not holding trans- 
ferable tenures in Government Khas 
Mehals `. is 

Cc. O. No. 9.—Education, to, of male 
minors ... 

C. 0. No. 3.—Alterstion in pago 191 of 
the Board's Rules... 

Cc. O. No. 4.—Cantion to Revenue 

Officers against taking over under- 

tenures or farms of persons whose 

pleaded perty has been declared under 
tion 1 


O, ( 


other than for 


0. O. 


coe 


84 Code of Criminal Pro- 
cedure to be at the disposal of Govern- 
ment .. 

Cc. 0. No. 6. —Inoome Tax—Retention 

1871 ves 

Cc. O. No. 8.—Attention called to 

graph 3 of Lieut.-Governor’s is 
Act VILL of 1872 


August 1872. 


C. O. T R 


of establishments under Act XII of. 


REVENUE OIROULARS. 





Page. 


10 
11 


11 
11 


ul 


11 


12 


12 
12 
12 
13 
13 


14 
16 


15 


15 
16 
16 


qo No: 2.—Scale ef maximum charges” 
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OC. O. No. 4.—Alterations in margin of 
Board’s Rules, p. 194 >.. 

0. O. No. 5.—Oolumn for “Road Cess” 
to ba -mitted wher lands, the pro- 
perty of Government, is to be sold 
revenue-free, Baling spplice polars 
for “ Revenue assessed” 

0. O. No. 6.—Lays down form for dis- 
trict Officers in reporting sonuall 
the result of inspection of the stack 
of Ganja . we 

0. O. No. 7—Preacribes rule for the 

‘guidance E Asscesing Officers with 

reference to the assessment under Act 

VIIL of 1872 of persons haying in- 

comes of Ra. 1,000, or more qr :less 

than Rs. 1,000... 

Erratum in C. O.-No. 3 ‘of Joly 1872 

0.0. No. 8.—Rescinds ol. 2, s IV, Ch. 
XII of Rules at p. 195 

O. O.. No. 9.—Issues revised Instruc- 

tions, in sapersession of previous rules 

regarding the submission, &c., of sup- 
lantar budget estimates and extra 
allotments 

G. O. No. 10. —Farther rule ‘edded to 


Rules at page 121 B a 
vinga 


of cash rae 
Banks one 
0. O. No. Et —Exp Jains Government 
Rules of April 1878 ing the 
asscasment of Ei er Act VOI 
of 1872 . 
0. O. No. 12.—Draws attention to Hig 
Court O. O. of 28th June ia 
the pa to be used for 
esive Btamps under the Court Fees’ 
Act eas 
O O0. No. 'I3.—Ismes instructions for 
the preparation of Returns Noa. 23A, 
23B, and 230 under Aot VIII of 1872 


Beptember 1872. 


Erratum in 0. O. No. 1 of April 1872, 
line5 . * 

C. O. No. 12 With teferenco to Govern 
ment Resolution of 12th July 1872, 
calls on Officers to submit in good 
time budget demands for expendi- 
ture for improvement of Govefh- 


C. O. No. 2.—Cancels s. 9, “Ch. Vill, 
154 of Settlement Rules 

C. 6: No. 3.—Correction in cl. 6, Ch. 

II, s. X, page 31 of Rules... ate 
0. O. No. 4.—Addjtion to cl. 8 B, 
~ page 284 of Rules,—regarding pos- 
session of island, whether channel be 
E T si SAE being 


0. O. A a ee down form of 
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close of eech year ing the 
increase or decrease in the sale of 
each desciiption of Stamps 
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Errata in ©. O. Nos. 10 and 11 of 
À t1872 ` wee ee 

C. O. No 6.— Reta No. 
XIU from List of Returns oe 


0. O. No, 7.—Alterations in 18, 
Seotion L page 341, Boards Rules 
O. O. No. 8.—Addition in Circular Order 
No. 7 of August last... ins 
0. O. No. 9,—Substitutes new form 
of certificate in Uhapter XXI, Sec- 
tion II, Clause 5, of Buard’s Rules . 
C. O. No. 10.—Circulates Government 
Ruling sanctioning refund of stamp 
duty when estimate of the assets 
of an estate exceeds duty which 
has been paid under Court Fees’ Act 
C. O. No. 11.—Expunges item for “ Dis- 


count on Sale of Court Fees’ 
Stemps” in budget estimates for 
1878-74... vis ae ses 


October 1872. 
0. O. No. 1.—Addition to Clause 18, 
Section I, page 35 of Rules eee 
©. O. No. a roulates Qovernmeut 
Orders regarding Officers under 
Oourt of Wards not being Govern- 
ment servants, &c. ae ame 
C. O. No. 8.—Uirculates Government 
instructions regarding counterfeit 
coins ; 


C. O. No. 4.—Bubstitutes new rule 
for second Clause, Rule 16, Section I, 

ing Budget ie i 

C. O. No. 6.—States the changes which 
have been made in the selling 
price of abkarry opium from lsb 
January 1873 Se: oie 

©. O. No. 6.—Cautions Officers to 
be careful of adhesive Court Fees 
Stamps weet ae ae 
0.0. No. 7.—Prohibits re-employment 
of a late Income-tex clerk ete 

0. O. No. 8.—Directs Sub-Divisional 
Officers to manage the excise in ac-) 
cordance with Government order 


November 1872. 
0. O. No. 1.—Oancels Clause 16 Section 
3 œf rules 


regarding periodical 
transfer of Ministerial Officers ve 
0. O. No. 2.—Alterations in Olause 
12, 42 of Board’s Rules Tel 
0. O. No. 3.— Requires insertion in 
Return No. XX of dates on which 
fines under Act XX of 1848 are 
levied eae ce a. 
C. O. No. 4,—Iseues instructions regard- 
ing essossment of Income-tax under 
Act VIII of 1872 eee ae 
C. O. No. 5.—Addition to Circular Order 
No. 1 of November 1872 .,. sei 
0. O. No. 6.—How oolamn 18, Table 
I of Return No. XVI, should be filled 
up ove oe 
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O. No. 7.—Substitutes new clauses 
for clause la—lo and le—Ig, Section 
XII, Chapter II of Rules regarding 
Coinage... =. si bear 
C. O. No. 8.—Additions to Cleuse 4, 
age 179, Board's Rules... eae 

6. No. Clause 5, 


a. 


27 


9.— Addition to 
Section 2, Chapter XXVI, page 3 
Board's Rules... oes ie 
0. O. No. 10.—How 
are to be credited in future . was 
0. O. No. 11.—How trees. houses, 
&o., standing on land required for 
public purposes, are tobe valued . 
0.0. No. 12.—Areas in columns 2 to 
5, Part I A-1 of Return No. 41 B to i 
a RNE in acres and square miles .., 
0. O. No. 13.—Court Fees Labels to 
be cancelled at the time they are 
C. O. No. 14.— As a tempo: mes- 
sure, allows a discount ae anna 
pe oh to Stamp-vendors for sale of 
urt Feesadhesive Stamps wae 


December 1872, 


0. O. No. 1.—Prescribes Form of re 
conveyance of ts of waste land 
(to be added as Form L at page 365 of 
Board’s Rules)... Ser és 

0. O. No. 2-—Draws attention to 
Financial Department Notification, 
exempting from stamp duty uneathen- 
‘ticated copies of Settlomont iecords 
furnished to landholders and oultiva- 
tors 


O. No. 3.—8 da, until farther 
orders, the submission of Return No. 
XII regardmg settlements; directs 
that Board’s orders be oted in cols. 
and 5, Tabie Il of Return No. X, & 
0. O. No. 4.—Adds farther paragrap 
to Instructions for the acgaisition 
land for public purposes, : 
0. O. No. 5.—Addition to 
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it number, &c„ to be 
stated in future applioationt for 
refand of deposits of more than 3 
ears’ standin ane eae es 
C. O. No. ae Warna Officers to ganrd 
against the forgery of adhesive Court 
ces Btamps vee vee a 
C. O. No. 9.—Shows how interest on 
current demands of rent should 
appear in Return No. $1... z 
0. O. No. 10.—Draws attention, to 
Government Notification i 
practice of post-dating Hoondees 31 
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The 2tst March 1872. 
Present : 


Sir James W. Colvile, Lord Justice James, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. i 


Posscssion — Purchaser from ioir — Grantees 
Jrom Widows—Mokerreres, Dur- Mokerreree, 
. Puisse, and Dur-Puince Rights. 
* On Appeal from the High Court at 
Calcutia* 
Sheroocoomaree Debia - 
versus 


Keshub Chander Bosoo and others, 





t of 


dated Tim Fobroar 1907. aa i 





Tx is an appeal from the High Oonrt of 
Judicature at Calcutta; and also, by special 
leave, from two jud nts and decrees of the 
Zillah Judge of West Burdwan. As the 
suit was not heard on the merits by the 
High Court, and as the whole case is open 
on the devisions of the Zillah Judge, it is 
only necessary for their Lordships to deal 
with the latter. f , t 

The case is shortly this :—, 

The appellant instituted her original suit 
under these circumstances. She alleged 
that the property in question was hers by 
purchase from the person who became en- 
titled to it as heir of a former proprietor, 
on the death of the last survivor of the four 
widows left by such proprietor. The 
widows, she alleged, had made a grant to 
Modhoosoodun Bosoo and Bhoyrub Chander 
Bosoo, which grant would, of course, deter- 
mine on the death of the last surviving widow. 
Upon such death she instituted her suit 
against the said Modhoosoodun and Bhoyrub 
Chonder and others in assertion of her right 
as purchaser from the heir, and obtained a 
decree establishing such right as against the | 
defendants in that suit, and took possession 
in the usual form by planting bamboos in 
execution of the decree. The litigation in 
this sult was very- hostile, The heirship 
of the appellant’s vendor was disputed strenu- 
ously, atid it was only after appeal to the 
High Court that her right was finally estab- 
lished. The lands in question were all by 
the appellant to have been held by mo 
ree tenure under the Rajah of Bard, bu? 
were included in a part of the Rajal’s 
semindary, which he had granted r patee, 


‘ 
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iy So ee ae Pt ee eS 
and the result of that state of things would, | stated in page 96 of the “ Record,” the sub- 
of course, be that the mokerrurecdars Were | stance of which is “ the long and undisputed 
entitled to the possession of the lands, pay- | possession of thé plaintiffs gives rise to a 
ing thé rents reserved by their grant to the | strong presumption of their Hile being good ; 
putneedar, as middleman between them and | the onus of proving a strict legal title lies 
the zemindar. on the party seeking to distarb such posses- 
When the appellant came to take out exe- j'sion. The defendant cannot disturb the 

cution of her decree, other members of the | possession of plaintiff without 

- Bosco family who had not previously inter- | sion within twelve years. he crested has 
given no proof of possession within twelve. 


vened in ihe suit, objested to such execution, 

on the ground that they were the persons | years. On the contrary, her witnesses prove 

really in posseseion under a better title, fees the plaintiffs possession. There Is no proof, - 

was hs alleged :— indeed, that defendant has ever collected the 
rents, or has ever paid rent to the putneedar. 


Keshub Chunder Bosoo said “that lot 
Beesoonundunpore, &c. seven mouzahs in And she produces no title-deeds and no re- 
liable proof that her vendor was ever in pos- 


Purgunnah Bistoopore (being the putnee h 
tenure above mentioned), having been sold at | session. It appears to me that the only 
auction for the arrears of rent due by Beer | ground on which the defendant stands is 
Sing Baboo, Khetternauth Bosoo, and Hung- that the under-tenure subordinate to the put- 
seewur Bosoo purchased the same on the 16th | nee is celled a mokurrurce in various old 
May 1849. In the year 1256, Khetternanth | papers, one if not more of which is a copy 
‘ Bosoo granted the dwrpwtnes of his half share ofa copy. This is quite insufficient to prove 
a title.” And for these reasons the judgment 


to me, and Hungseswur Boroo granted the 
durputnes of lis half share to Ram Chunder of the Lower Court was reversed and the 
appeal decreed. 


Boaoo, and since that time we have been 
in kkas possession of the same.” On special appeal, the High Coart held 

On this sini being ao mad te wan Git that the cass had not been y tried on the 
in course of trial as a regular suit between | true merits, that is to say, under what title 
the objectors (the first three respondents) | the Aéas or actual possession had been held, 
as plaintiffa, and the deoree-holder as defen- | and remanded it for re-trial, and directed 
that such re-trial should be in the presence 


dant, as provided by law in that behalf 
The alleged purchase in 1849 is not dis- of the putneedars and the semindars, so as 
$ to make a final decision. 


puted, nor is the fact of the actual posees- 
sion of the property by the Bosoo family, or |’ Buch re-trial was had. The Zilah Tiis 
adhered to his former decision. His judg- 


some of them, denied ; the appellant’s case 
being that what was so purchased was the | ment is contained in a few linee as follows :— 
“ There is no proof whatever that the 


interest of the putne , and that the 
alleged possession was, in truth, 2 possession possession of the durputneedars is the same 
as the alleged possession of the ‘durputnee-- 


under the mokurruree title derived from 
dars’ (the grantees of the widows). De- 


the widows, as above stated, and, therefore, 
& possession not adverte to, bus supporting, | fendant’s witness acknowledges that a former 
her (the appellant's) title. suit for rent was instituted some seven or 

The Court of first instance was of that eight years ago, by Ram Chunder Bosoo, 
opinion, and gave judgment as follows :— | styling himself dur-putnesdar. The putnee 

“I consider the mokwrruree rights of “the | title is proved, and the putneedars acknow- 
decree-holder to be true. If the plaintiffs | ledge the dur-putnee. But there is no proof 
whatever of the existence of the mokwrrn- 


have a putnee right, they can obtain the 
ree, and, for the reasons given in my judg- 


rent from the female defendant,” x 
The suit of the objectors theref ment of the 9th August 1866, I believe’ 
2 T? di that no mokurruree has over ožisted as sepa 


dimiissed with costa, 

On appeal to the Zillah Sauce: he at first | ate from the putnee, though the latter nae 
thought that the suit had not been instituted | may have been occasionally styled a mokwr- 
with sufficient and proper allegations, and de~ | reres. Therefore, clearly, the dur-putnes- 
cided against the plaintiffs on that technical | dar is entitled to his claim.” 

aground; but the High Court having remand-| It appears to ‘their Lordships that the 
ed it te be tried on the merits, the Zillah | Judge must have overlooked the most material 
Judge proceeded to try it, and gave judg- | evidenoe in the case. The title all by 
menteagninss the appellant, on the ground | the dur-putneedars was a title a in 
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1849 to the putuee whieh had previously 
been Beer Bing’s. - ' 

Now, in 1841, there was a proceeding be- 
fore the Magistrate, in which the above named 
Modhoosoodun and Bhyrab Chuuder Bosoo 
were plaintiffs, andthe same Beer Sing and 
one Christoprosand, his Mookhtear, were 
defendants, in which the whole title and the 
respective rights of the parties, as they then 
stood, were gone into and investigated. 
- Modhoosoodun and Bhyrub Chunder then 
expressly alleged their title ss grantees of 
the “ dar-mokurreree” right under the wi- 
dows, and their possession under such title, 
and then insisted, as the appellant sow 
insists, thas the putnecdar’s right was only 
to the reserved rent 

As the result of that investigation the 
- Magistrate found in favour of the then plain- 
tiffs that they were aud had been in posses- 
sion as dur-mokurrureedars under the 
widows, and he accordingly, by his order, 
quieted them in such possession, and remitted 
the putneedar to institute a suit in the 
Civil Court to enforce his claim. No sock 
suit was brought. 

It appears to their Lordships that this 
proceeding, unless its effect can be altered by 


some other cogent evidence, is conclusive: 


of the present case. 

Ju the year 1841] the actual possession 
was clearly in the grantees. of the widows; 
and any subsequent possession by other 


members of their families must be presum-|" 


ed and taken to be a possession by their 
permission aud with their consent, unless 
‘the contrary is very clearly shown. If a 
widow or person olaiming under a widow 
could destroy the title of the heir by al- 
lowing a friend or relative to have twelve 
years’ possession of the estate, no heir 
would be safe. z 

In this ease there is nothing to show 
that the possession was other than permis- 
sive, and on the other hand there is very 
“strong evidence confirmatory of the pre- 
sumption that it was permissive, 

There ia, moreover, considerable parol 
evidence thet (the possession was a joint 
family possession, and important documen- 
tary evidence to the sanie effect. Amongst 
-these documénts are a bond and a snit upon 
that bond showing tlint the purchase of the 
putnee, although made in two names only, 
vis., Khotternauth Bosoo and Hu wur 
Bosoo,: was really made on behalf of them- 
selves and of Modhoosoodun, Ram Chunder, 
-Bbyrub Ohunder, and Keshab Chunder (Mo- 
dhoosoodun and Bhyrub Chunder being the 
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two dur-mokurrureedars). There are also 


on record a petition purporting to be a peti- 
tion of Khetternauth’s and filed es fer beck 
as 1858, claiming to be @ co-sharer in the 
dur-mok«urruree taken from the widows in 
the name of his brother Modhooscodan; 
end a similar petition, of the same data, of 
one Eshan Ohunder Bosoo, claiming in like 
manner to be g oo-sharer in the dur-mokurru- 
res taken in the name of his uncle, Bhyrub 
Chander. . 

Allthe probebilities of the case lead to 
the same conclnsion. It is in the highest 
degree improbable that Modhoosoodun and 
Bhyrub Chunder, having established their 


possessory right against Beer Sing, would, 


without a struggle, have allowed themselves ' 


to be turned out of possession by their rela- 
tives as purchasers of the same Beer Sing’s 
right. And it is equally improbable that, 
if they were not in possession, but the pos- 
session was-in their relatives (the putnee- 
dars), they would have litigated the original 
suit in the way im which it was litigated. 

Their Lordships are clearly of opinion that 
the family or families of the Bosoos were 
in joint possession, that such possession was 
obtained and continued under the widows’ 
title, and is to be referred solely tothe title, 
which is now vested In-the appellant, and 
that the right of the appellant can ih no- 
wise be aftected by the aoquisition of the 
putnes title in 1849. 

The Zillah Judge seems to have thought 
throughout that the mere production of the 
purchase of title ncquired in 1849, and the 
possession by the purchaser subsequent to 
that year, were sufficient to establish his 
right. If he had rightly apprehended (as 
was clearly pointed out to him by the High 
Court) that such purchase and possession 
were perfectly consistent with the appellant’s 
case, if that case were true—if he had con- 
sidered the proceeding in 1841, and eser- 
tained in whom the possession rhen was nnd 
under what title, and had enquired whether 
any change had been made in such possession 
between 1841 nnd 1849; or whether their 
had been any change in the postession con- 
sequent on the purchase in the latter year, 
and how that change, if any, had been effect- 
ed—there would not bave been what their 
Lordships cannot but consider a serious 
miscarriage of justice. 

Their Lordships will humbly recommend 


to Her Majesty that, notwithstanding the™ 


decree of the High Court of Judicature 
at Fort William in Bengal of the 21st Feb- 


ruary 1867 on the special appeal, the 






inden and decrees of the Zillah Judge 
of West Burdwan, dated respectively the 
9th Aagust 1855, and the 2nd August 1866, 
ought to be reversed, and that the decree 
of the Principal Sudder Ameen of West 
Burdwan of the 2lst Joly 1864 ought 
‘to be affirmed with a dedlaration thas the 
appellant -is entitled to possession of the 
property claimed, and that the sgait ought 
to be remanded to the High Court of Judi- 
cature, with directions to cause the decree 
of the Principal Sudder Ameen, of the 2ist 
July 1864, to be executed in due courses 
` of law, and to take an acoount of the mesne 
rents and profits of the property claimed, 
- to be repaid to the appellant by the respon- 
dents, -Keshub Chunder Bosoo, BRedaynatt 
‘Bosoo, and Abladinee Dossee; and their Lord- 
ships will-further report to her Majesty that 
the said respondants ought to pay to the 
appellant her costs of the proceedings before 
the Principal Sudder Ameeen and before the 
Judge of the Zillah Court of West Burdwan, 
and that the ooats (if any) paid by the ap- 
pellaut Iu the Zilah Court be repald to her 
by the respondents, ' 
And the respondents'ere also to pay to 
the appellant the costs of this appeal. : 


The 26th March 1872. _ 
} Present : 


-Sir -Jamæ W. Colvile, Sir Montague . E. 
Smith, and Sir Robert P. Collier. 
Possession— 


_ Pre tom (from delay)— 
Allenat Lends” Be formeions — ations. 
On Appeal from the late’ Sudder Dewany 
Adavwlut at Colontia.* 
Sham Chand Bysack 


‘per sus 


d 


pued to rights the subject-matter of which (as in 
case of chers) in in a constant state of change, and the 
porot which is rendered more fhan cult by 
o 

case plaintifMsought to oust from -= 
sons who had enjoyed the property fn from. 1885 
to the present time; and as he was ble for nearly 
twenty years of thal delay, the Parrr Couxct 





* Krom the judgment of Trevor, Loch, and Steer JJ. 
dated Bist January 13L i y 
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Tums was a dispute between two. riparian 
proprietors, holding estates respectively on 
the opposite sides of an Indian river,’ con- . 
cerning certain chvrs formed in the course 
of that river, each landed proprietor main- 
taining that he was entitled to those churs, 
as appertaining to his estate. 

The case of the plaintiff was in substance 
this, thet he was the owner of a talook called 
Meer Synd Mahomed, together with certain 
other persons of the surname of Chowdry ; 
that his anceators, by reason of their posses- 
sion of this tnlook, were entitled to two churs 
in the channel formed by the junction of 
two rivers, the Booreegangs aud the Dhunee- 
Buree ; that those ehwrs, one named Gong, 
otherwise Kodalin, and tiie other Bhedur, 
were what is called diluviated, that is, cover- 
ed by walei, some, fifty years ur wore wg, 
Chur Goag was said to be diluviated-in a 
great measure, though not wholly (indeed it 
has never been quite diluviated), as long ago 
as the year 1814. The other chur, Bhedur, 
was diluviated somewhere about the year 
1817 or 1818. ‘The case of the plaintiff was 
that those chwrs had gradually reappeared, 
chiefly owing to a change in the course of 
the river ; in fact, that they hnve re-formed 
upon their original sites not many years after 
they were diluviated ; and he gave evidence 
of measuring from time to time those churs 
as they reappeared and exercising acts of 
ownership upon them. Among other aots 
of ownership, he gave evidence of a: lease 
granted by the \Ohowdhrees, who were oo- 
shareholders with him in the estate of Meer 
Syud Mahomed, to a person of the name of 
Doweett iu 1829 for a term of five years, and 
that Dowcstt cultivated indigo upen a portion 
of the locus in quo. It ia to be observed, 
however, that there is.evidence on the other 
side of Dowoett having takèn the precaution 
of also obtaining a lease from.the proprietor, 
on the opposite bank, : 

According to the plaintiff's evldence, he 
was in as complete possession as the subject- 
matter admitted of, at all events up to the 
year 1882, when: this litigation with the 
Tiparian proprietor on the other side of the 
river, who owned a talook of the name of 
Buoktbully, .commenoed.. a ; 

- Itis not necessary to refer to the proceed- 
ings which took place before the Magistrates 
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from 18382 to -1835, further than to state their 
result, which ap to have been thia : 
The plaintiff, or rather those under whom ie 
now claims,-were pat into possession of chur 
Goag, or at all events, a portion of chur 
Goag, and they Iure remained in possession 
of that portion from that time to this. But 
in the year 1885 an order was made for pot- 
ting the defendant’s father, Gopal Pershad, in 
possession of chur Bhedur. Actual 

sion would appear to have been delivered in 
1886, and Gopal Pershad and his son, the 
present defendant, have remained in posses- 
sion of okur Bhedur from that dy to this. 


The plaintif, having been as 
he nlleges, in the year 1836, of this ohur 
Bhedur, did not institute this suit for the 
purpose of recovering that possession until 
the year 1847. He does indeed make some 

` attempt to explain this delay by stating thet, 
iu the interim, what is called a resumption 
suit was instituted in respect to these lands. 
As to the proceedings in that suit, it is not 
necessary for the present case to refer to 
more than thia, that tha proprietor of Mouxsh 
Backtbully, on the opposite side of the river, 
appears to have instituted a proceeding against 
the Government, with a view of obtain- 
ing possession of the lands in dispute, and 
some more upon payment of the Government 
Tevenue, As toa portion he succeeded, that 
‘he now occupies, and in respect of that there 
is no dispute. As to .the.lands now in ques- 
tion he failed, and andoubtedly the Collector 
did find that the plaintiff was entitled to thoee 


lands, That decision, however, was subse-. 


quently eet aside; on the ground that the 
Collector had no.jarisdiction to make it, his 
jurisdiction being confined to determining the 
questions which arose between the owner of 
Bucktbully and the Government, and not 
extending to deciding on tho conflicting 
` olaims of landowners. 


It sppears also that, in the interim between 
1886 and the institution of this suit, there 
was some family suit with respect to this 
property. Their Lordships, however, are 
‘of opinion that no sufficient explanation has 
been given for the very long delay onthe 
eae of the plaintiff in instituting this suit. 

f some presumption usually arises against 
those who slumber on their rights, it is the 
stronger when applied to rights of this dis- 
cription, the subject-matter of which is in 
a constant state of change, and the proof of 
which is rendered more than usually difficult 
by lapse of time. The hardship may be 
great of calling upon persons who have been 
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long in undisturbed possession of such? pro- 
for strict proof of their title after land- 
marks may have been ‘washed away or 
witnesses may have died’; indeed in this casa 
it would appear that. Gopal Pershad, the. 
then owner, died before the inatituilon of 
this suit, and possilly Gopal Pershad’s evi- 
dence ht have been of an important cha- 
mies his son could not supply. 

But the delay in- the institution of this 
suit is hot the only delay with which the 
defendant (plaintiff ?) is chargeable, for the 
judgment in this suit was given so long ago 
as 1861 ; the appeal was brought In 1862; 
and in 1868 the record wes‘ lodged. Some 
years afterwards, in the year 1868, tbe 
defendant (plaintiff P) filed a supplemental 
record, but he did not lodge a case until 
the yeer 1871, so that there has been a delay 
of nearly eight or nine years wholly unex- 
plained in the prosecution of this ap 

The case then standa thus: the defendant 
(plaintiff ?) seeks to oust from possession per- 
sons who have enjoyed this property from: 
the year 1885 to the present time, and for 
nearly twenty years of that delay he is re- 
sponsible, Under these circumstances their 

ips certainly require to be satisfied by 
clear proof of the grounds which he 
for disturbing a possession of such Jong 
continuance. 

This suit began in the year. 1848, and 
it lasted ‘to the 1861. Is is not 
necessary to’ refer at length to its history. 
It may be enough to say that at an early stage, 
in the year 1848, a local investigation was 
held by an Ameen of the name of Monier, 
which appears to have resulted in favor of 
the plaintiff. Subsequently to that there 
was a hearing in 1860, before the Principal 
Sudder Ameen, who declded against the 
pi laintiff, upon the ground of the Statute of 

imitations. The case on appeal was sent 
back to be re-heard, in order that the grounds 
of that judgment might be more clearly stat- 
ed. It was again heard in 1852, and again 
decided agninst the plaintiff on the’ plea of 
the Statute of Limitations, the Prinoi:al 
Sudder Ameen at the same time expressing 
a somewhat strong opinion against the plaiu- 
tifPs case generslly. Subsequently the oase 
was again sent back to be re-heard upon 
the merits, aud previous to ite re-hearing 
upon the merits another local- investiga- 
tion was ordered before the Moonsiff of 
Naraingunge, which took place on the 80th 
January 1858, whereupon the report ef ths 
Moonsiff wos agninst the fpinintiff. The 
Principal Sudder Ameen, on tho hearing of 
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the tause, indeed set aside the MoonsifPs 
report, which he considered unsatisfactory, 
and decided substantially all the issues in 
favor of the plaintiff. The case shen came on 
for appeal before the High (Sudder ?) Court, 
and it is against this judgment that the pre- 
sent ap is lodged. 

It has been contended that the High (Sud- 
der ?) Court mistook the law as applicable to 
this cage, and that their decision is in contra- 
vention of two cases—one, Mussumat Imam 
Banda v. Hurgobind Ghose, reported in the 
4th Moore’s Indian Appeals, p. 408,* and an- 
other in the 12th Moore’s Indiau Appealst— 
in which their Lordships have laid down the 
principles applicable to cases of this descrip- 
tion. If their Lordships could see clearly that 
the High (Sudder ?) Court had acted in con- 
travention of the principles laid down in those 
cases, they would have thought it their duty 
to set aside the decision; but it appears to their 
Lordships impossible to suppose that the High 
(Sudder ?) Courtoonld not have been acquaint- 
ed with the first of those cases, reported so 
long ago, as before observed,.as the 4th of 
Moore’s Indian Appeals ;nnd on looking at the 
judgment, although there are some expres- 
sions in it which may give some colour to the 
contention of the appellant, it does not appear 
to their Lordships that the High (Sudder ?) 
Court have, in the reasons of their decision, 
acted in contravention of either of the above 
decisions. It appears to their Lordships that 
the judgment must be taken to hnve proceed- 
ed mainly upon the ground that the plain- 
tiff had not succeeded in proving that the 
spot which he claimed wna identical with that 
of the. chur, which he alleged to have been 
‘diluviated. Whether the second clanse of 
‘the fourth Section of Regulation KI of 1825 
applies, or whether the fifth paragraph of the 


same Section applies, which is in general. 


terme and to this effect, “ That in all cases 
“not previously provided for, and in all 
- cases of claims nnd disputes respecting land 
“ gained by alluvion or by dereliction of a 
“river or sea, which are not specifically 

“provided for by the rules of this Regula- 
“ tion, the Courts of Justice, in deciding upon 
€ such claims and disputes, shall be guided 
“by the best evidence they be may able to 
“ obtain of established local usage, if there be 
“any applicable to such a case;.if not, by 
“ general principles of equity or justice ;” in 
either case it is equally essential for the 
maintenance of the plaintiff's case that he 
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should establish the identity of the land 
which he has lost. 


_ Their Lordships think that on the face of 
the judgment it appears that this consideration 
must have been present to the High (Sudder ?) 
Coort, and they read their finding, “that 
“there were not any marks by which the 
& lands can be identified as having at any time 
“ formed part of the estate of the plaintiff "7+" 
not as intimating (as it has been contended) 
that proof wns necessary of the existence of 
some specific ian immarka. but as a general 
finding on the part of the Court that the lands 
had not been identified; and, if so, undoubt- 
edly there was an end of the plaintiffs main 
case. But, further, it would appear from 
the judgment that the plaintiff, ibly feel- 
ing that, in the opinion of the Cour rt, he had 
not established the identity of these lands as 
re-formed landa, contended that he was enti- 
tled to them as accretions to that land which 
was undoubtedly in his possession ; for in the 
judgment of the Court it is said : “But he,” 
the plaintiff, “ urges that being in pen 
“ of part of the chur as the Goeg under a de- 
“ cree of a competent Court . which has be- 
“ come finnl, the rest of the chur lands must 
“ be considered an increment to that village.” 
The Court disposed of that argument by 
stating their opinion that if the lands in 
question had formed to the south of the por- 
tion which was in possersion of the plaintiff, 
then there might hnve been good yrounds for 
this contention, but not so as they were 
alleged to have formed to the north. They 
thus disposed of the question of accretion, 
which certainly seems to have been raised, 
and, toʻa certain extent, dwelt upon, by the 
plaintiff. 


Under these circumstances, their Lord- 
ships, whatever might have been their view if 
this matter had come before them as a Court 
of firat instance, see no sufficient grounds for 
disturbing the finding of the High (Sudder ?) 
Court, which was to the effect that the 
plaintiff has failed to prove his case, that he 
has not proved the lands which have re- 
formed, if lands have re-formed in the bed of 
the river, to have been’ the some as those 
which belonged to his predecessors and had 
Been diluvinted ; and that he has fniled also 
‘to prove his title upon the ground of the, 
-loous in quo being an acoretion to any lands 
of which he is possessed, 


On these grounds their Lordships wilt 
humbly advise Her Majesty that this appeal 
-be dismissed. 
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. The 24th April 1872. 
Present: 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 


Exeoution—Sale of Attached Property— 
ae 


Case No..47 of 1872. 


Miscellaneous Appeal from an order passed 
by the Additional Judge of Hooghly, 
dated the 16th September 1871, affirming 
an order of the Moonmf of that District, 
dated the 14th July 1871. 


Modhoo Soodun Mookerjee (Decree-holder), 
Appellant, 


$ Versus 


Kirtee Chunder Ghose and another 
(Judgment-debtore), Respoadenis. 


Baboo Skam Lall Mitter for Apellant, 
Baboo Chunder Nath Bose for Respondents. 


Where a decree-holder did not d t the 
allowance of the officer deputed to hold a salo of the at- 
tached Y, and the case was struck off, the attach- 
ment was to subsist up to the date of the striking 
off, and an application made within three years from 
that date was held to be within 

Kemp, J.—TuE decree-holder is the 
special appellant. The deoree is dated the 
24th of March 1863. An application for 
the sale of the attached property was made 
and was granted on the lst of Pous 1274, and 
the gale day was fixed by proclamation for 
the 7th January 1868 ; but it appears that, 
because the decree-holder did not deposit the 
travelling allowance of the officer deputed 
to hold the sale, the case was struck off on 
the 11tH of January 1868, and up to that 
date the attachment subsisted. We think, 
therefore, that the present application was 
made within three years of the 7th of Janu- 
ary 1868, the day fixed for the sale, as also 
from the 11th of January 1868, when the 
case was struck off; the attachment, as 
already observed, subsisting up to that date. 
We therefore think that the application was 
within time, and there is a decision of the 
Privy Council in Volume XIV, Weekly 
Reporter, page 22, which supports this view. 

We reverse the decision of the Judge, and 
decree the apptal with costs 


The 24th April 1872. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Limitation— Execution— Decree of Appellate 
Cowrt—Inachve Decree-holder. 


No. 88 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judicial Commissioner of Chota 
wWagpore, dated the 4th October 1871, 
affirming an order of the Deputy Com- 
missioner of that District, dated the 
21st July 1871. : 


Bukronath Chuckerbutty and others (Deores- 
holders), Appellants, 


versus 


Rajah Nilmonee Singh Deo (Judgment- - 
debtor), Respondent, 


Baboo Anund Chunder Ghossal for 
Appellants. 


Baboos Oopendro Chunder Bose and Bhow- 
ance Churn Roy for Respondent, 


A party who fails to take out execution of a decree 
and takes no steps to appear in the A garam oirt to 
prevent that decree from being set aside or is 
not entitled to a fresh starting point from the date of 
the decree of the Appellata Court. 


Kemp, J.—T ue decree-holder is the appel- 
lant in this case. Both Courts have found tha 
his application to execute his decree, da 
the 6th of September 1866, is berred. It ap- 
penrs that the present application to execute 
the decree was made on the Ist of September 
1870. The decree-holder accounted for the 
delay by stating that the jndgment-debtor 
had appealed his case and that the appeals 
were disposed of respectively on the 29th 
of May 1867 and 16th of April 1869. 

In apecial appeal, it is contended that the 
Full Bench Roling cited by the Judicial 
Commissioner does not affect the present coase, 
as that precedent simply ruled that the act 
of the decree-holder in appearing in the Ap- 
pellate Court to oppose an appeal is sufficient 
to keep the decree alive, but did not rule that 
where no such appearance is made, the decree- 
holder fails 10 keep the decree alive; and that 
by a recent Full Bench Ruling to be found in 
Volume XVI, Weekly Reporter, page 1, it has 
been held that where a decree is affirmedin 
appeal, the decree appealed from is merged 
in the decree of the Appellate Cour, which 
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is to be considered asthe decree in the case, 
and that therefore the petitioner was fully 
entitled to execute the final decree passed by 
the High*Conrt within three years from the 
date thereof. Now, in this case it is admitted 
that the decree-holder did not appear in the 
Appellate Court, In a decision to be found, 
in Volume VII of the Weekly Reporter, 
page 521, the Full Bench laid down that a 
mere application for review or a petition of 
appeal by the person against whom the 
judgment was given would not be an act 
done by the person in whose favor the 
judgment was given for the p of keep- 
ing the same in force. It would be an act 
done by the opposlte party to déstroy it, and 
not done by the n in whose favor it 
was. given to keep it in force. But if, -opon 
the application for review or the petition of 
appeal,, the person in whose favor the origi- 
nal decree was given appears in person or by 
vakoel (whether voluntarily or upon service 
of notice) to oppose the applicarion and files 
a vakalutnamah or does anything for the 
purpose .of preventing the Appellate Court 

or the Court of Review from the 
sagen aside, we think that within the fair 
interpretation of the words such act being 
an act of the person jn whose favor the 
judgment has been given for the purpose of 
preventing it from pemg sot aside, is an act 
done for the purpose of keeping -the judg- 
ment in force. 

Now, in the present case, the desree-holder 


did nothing by appearance in the Appellate |` 


Court to oppose the a air or for the purpose 
of preventing the decision which he had 
obtained from being set aside. It is there 
fore clear that he did nothing in the appeal 
stage for the purpose of keeping his judg- 
ment in force, and that the converse of the 

‘ proposition laid down by the Full Bench in 
the decision reported in Volume VII applies 
to this case. The later case merely rules 
that the decree of a District Court affirmed in 
appeal is merged in the decree of the High 

and that the three years’ rule applica 
and not the twelve years’ rule; but that 
decision does not lay down that, if a party fails 
to take out execution of his decree and takes 
no steps to-appear in the Appellate Court 
to’ prevent that.deoree being set aside or modi- 
fled, he-is to have a freeh starting point from 
the date of the decree of the Appellate 
Court. There was nothing to prevent the 

older from taking ont execution of 
hfs decrea, on the mere fact of.an appeal bav- 
ing been lodged against it. Not having-done 
so, and not having appeared in the Appellate 


Court, we think that the ruling in Volume 
VI does apply, and that the decisions of the 
Courts below are correct. - 
We dismiss the special appeal with ‘costa, 
payable by the appellant, 


The 24th April 1682. 
Present: 


The Hon'ble Louis 8. Jackson and 
W. Markby, Judges. 


Arrears o, °” Rent — Jurisdiction — Lémttatioa— 
Act of 1859—Aot X of 1859, s. 33— 
det VILI of 1869 (B.C.), #29. 2 


Caso No. 286 of 1871. 


Regular Appeal from a decision passed by 
the second Subordinate Judge of Twenty- 
Jour Pergunnahs, dated the 6th July 
1871. 


Prosunno Coomar Pal Ohowdhry and others 
(Defendants), Appellants, 


versus 
Ramdhun Chatterjee (Plaintiff ), Respondent. 


Baboos Nil Madhub Bose and Jadub Chun- 
der Seal for Appellants. k 


Baboo Mohinsee Mohun Roy for 
‘Respondent. 


Tt héving- bean cee in a Torner aisi Niat tho 


semindar’s claim the defendants for the rent of 


the general 
et are thet a oataiudilonk, formaet [n ilie 
district of Nuddea, but now in the 24-Per- 
was put up to sale on account of 
arrears of rent due to the zemindar, and pur- 
chased, nominally, by a person of the hame 
of Gopal Chunder Mookerjee, but it has now 
been ascertained beyond all doubt that the 
was really made on behalf'of Pro- 
sunno Coomar Pal Chowdhry, and his wife, 
who are the two principal defendants in the 
præent suit. ` 
After the sale, tho xémindar being aware 
that persons other than Gopal Chunder were 
interested in the purchase, brought a suit in 
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the Revenue Court in respect of the rents 
of the year 1271, against Gopal Chunder 
and Prosuuno Coomar Pal Chowdhry and his 
wife, and obtained a decree against them in 
the Oourt of the Deputy Collector on the 
27th of June 1866, ‘ 

Subsequently, objection was taken that 
the Deputy Collector had no jurisdiction to 
entertain that suit, as against Prosunno 
Coomar Pal Chowdhry end ‘his wife, and 
this Court finally so held on the 23rd Bep- 
tember 1867.* 

In the meantime a suit had been com- 
menced, also in the Court of the Deputy 
Collector, for the rents of 1272, and a decree 
was obtained on the 26th September 1866 
against Gopal Chunder, and Prosunno Coomar 
Pal Chowdhry and his wife. That decree 
was obtained ex parte, none of the defend- 
ants having appeared. 

Subsequently to the decision of this Court 
that the Revenue Court had no jurisdiction, 
the Deputy Collector, on the ground that the 
summons in the suit for the rents of 1272 
bad not been properly served on the defend- 
ants Prosunno Coomar Pal Chowdhry and 
his wife, eet aside his ex parte decree as 
against them for the rents of that year, and 
then, on re-trial, adopting the ruling of the 
High Court with reference to the suit for the 
rents of the previous year, held that he had 
no jurisdiction to entertain the suit as against 
these patties, and accordingly he dismissed 
it as apn them. This was done on the 
19th of August 1867; the decree against 
Sop remaining undisturbed. 

the meantime, a snit had been com- 
menced in the Ordinary Civil Court-by the 
semindar against Prosunno Coomar Pal 
~- Chowdbry and his wife in respect of the 
claim which he had,—which after the deci- 
sion of this Court might not perhaps, be 
strictly called a claim for rent, but such 
claim as he had against these defendants iu 
respect of their use and occupation of the 
land for the year 1271. 

That suit was brought up on appeal to this 
Court, and he obtained a decree here on the 
26th April 1870,f that is to say, just twelve 
days after Act VIII of 1869, Bengal Council, 
came into opération. As soon as he had ob- 
tained a decree in this Court in respect of 
the claim for the year 1271, a suit was oom- 
menced in respect of the claim for the year 
1272; but that suit (which is the present 
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suit) is not brought by the semindory but by... ; 


& person who claims thatthe xemindar has 
transferred to him.all rights which he (the 
ramindar) possessed os against these*defand~ 
ants for occapation of the Innd in 1272, 

The! suit was heard by the second Subor- 
dinate Judge of the 24-Pergunnahs, and was 
decreed in favor of the plaintiff, and it now 
comes before us on regular appeal. 

Three questions have been raised for our 
consideration. 

First,— Whether the right to bring this 
suit was transferred by ‘the samindar to the 
plaintiff. 

Seoondly,—Whether the plaintiff-is him- 
self the real transferee, or is the benamdar 
for some other person ; and , 

Thirdly,--Whether the claim of the plain- 
tiff is barred by limitation. 

As the first point, looking to. the 
words of the instrument of transfer, which 
are quoted by the Subordinate Judge in his 
judgment, we think that there is uo ground 
for the contention that only the decres against 
Gopal Chander, obtained in the Deputy 
Collector’s Court, was transferred to the 
plaintiff. 

No doubt-that decree was transferred, but 
the deed also transfers “all their (the semin- 
“ dars’) powers which they possess under the 
“ law for the enforcement and realisation of: 
“ the said money.” ` 

I think, as was suggested by my brother 


Jackson in the course of the argument, thas” 


these words were put into the instrument 
with reference to the doubtfal state of things 
which existed at the time when it was drawn 
up in order to cover all rights which might 


“ultimately be found to belong to the xemindar 


by the result of the litigation then pending. 

As to the second point, that is entirely: 
disposed of by the: plaintiff's evidence which 
is uncontradicted. The plaintiff has sworn, 
and the Subordinate Judge has believed, end. 
We see no reason to disturb ‘his finding, thas 
tlie plaintiff was the real purchaser under 
that deed. 


The remaining question is the one which ° 


has occupied most time in its discussion. It 
seems to me on that question that matters 
stand thus, ° 

The claim of the semindar against the 
defendants in respect of the year 1271 :has 
been held by the Full Bench not to be a 
claim for arrears of rent within the meanin 
of Clause 4, Section 28, of Act X of 1869, 
and therefore the claim was one nọt cogni- 
zable by the Revenue Court bat by the ordi: 
nary Civil Court’; and accordingly when the 
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gen appeal,* it was held 

ior Jackson, sitting with Mr. 

e “Glover, that-that was a claim govern- 

ed not by the special limitation of Section 82, 

Act X of 1869, but by the ordinary law of 

limitation, Act XIV of. 1859, on the ground 

` taken in the previous decision of a Full 

Bench that a claim of that nature was not 
a claim for recovery of arrears of rent. 

Now, this present suit is brought in re- 
spect of the claim which bas been transferred 
by the semindar to the present plaintiff, and, 
for the purposes of this suit, must be. treated 
exactly as if it were a claim of the semin- 
dar himself for the year 1272 in respect of 
the same land, and against the same person. 

- At one time during the argument there was" 
a contention, or rather I should say a sugges- 
tion, that the result of the litigation between 
the parties which ended in a declaration by: 
this Court that the present defendants were 
liable)to the semindar, .did in some way or 
other change their relation, so that if the 
jurisdiction of the Revenue Courts and of the 
ordinary Civil Courts had been kept distinot, 
this claim after that decision, althoogh it 
would not have been so before, would have 
been a claim for arrears of rent within the 
meaning of Act X of 1859, If that con- 
, tention had been insisted on, we should have 
had to consider the case reported in XI 
Weekly Reporter, Privy Council Balings, 
page 5 (which is somewhat analogous to 
the present case); and whether on the 
authority of that case the plaintiff did not 
get. new starting point for limitation from 
the’ period when that charge took place. 
Bat I understand that coutention not to 
bave been insisted on in the appellaut’s 
reply : I don’t say that it would have been 
succesafyl if it had been p bat it was 
abandoned, and it is therefore unnecessary to 
say anything farther upon it, 7 

What tho appellaats did contend was 

that the relation of the parties remained the 
"amo after that decision as it was before. 
Assuming that to be the case, matters stand 
thus:—there has began a claim in respect of 
the year 1271 between these very same 
parties which has been held to be nota 
claim for arrears of rent’ under Section 
82 of Act X of 1869. There is now the 
very ‘same claim between the very same 
parties in reapect of the same land, differing 
only in- this that it is in respect-of the 
e k ` ‘az . 
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following yeor,—and we are asked to say 
thet this is a claim within the meaning of 
Section 29 of Act VIII of 1869, B.C. ` 
That is to say, we are asked to put a different 
construction on the words “ suits for the 
recovery of arrears of rent’ in Section 29 
Act VOI of 1869, B. C. from that which 
has been put on these very same words in a 
case between these very same parties on the 
same words in Section 82 ‘of Act X of 
1859. 4 2 
I wish to guard myself from. putting any 
construction on Act VIII of 1869, B.C., 
namely, as to how far claims which are 
transferred to the Civil Court from the 
Revenue Court are to be treated differently 
from ordinary claims in the Civil Court; nor. 
do I wish to express any opinion as to how 
far Act XIV of 1859 can apply to such 
claims, à 

I wish to confine my judgment entirely to _ 
this case; ahd inasmuch as it has been de- 
cided between these very same parties that 
the olaim' for the year 127] was not a claim 
for the recovery of arrears of rent, and as 
this is admitted to be a claim of a precisely. 
similar nA&ture, but only in respect of a 
different year, I hold that we must apply 
the words of Act VIII of 1869 B.C, in 
the same sense as the same words in Act X 
of 1859 were applied, and on that narrow, 
ground alone, without reference to any 


‘other question which has been raised on this 


appeal, I think that we ought to hold that ` 
the suit 1s not a suit for recovery of arrears 
of rent, and is not barred by the special 
clause of limitation. ‘ . 

The results will be that the decree of the 
Lower Court will be affirmed, the plaintiffs 
claim decreed, and this appeal dismissed with 
cosis. a j n 

Jackson J.—I concur in the judgment 
which has. just been delivered by my 
brother Markby in ‘this case. ' 

I wish it’ to be distinctly understood tbat 
I think there are other grounds, equally 
valid, ‘on which the judgment of the Lower 
Court might be affirmed, -and this appeal 
thrown out, and in the last resort I think it 
extremely probable that we should find it 
necessary to rejuct the plea of limitation on 
an equitable ground very much resembling 
that which influenced their Lordships of the 
Judicial Committee of the Privy Council, 
in the case of Ranee Shurnoo Moyee. 

Tam glad to find it unnecessary to come to 
a dagision as to the application of Section 


M4 afi St XIV. of 1859 to the present case, 


if we hnd to consider that point, I 
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think I should have been unable to acquiesce 
in the ruling of the Fall Bench reported in 
Vol. II, Weekly Reporter, page 21, which 
has been referred to, in which it is laid down 
that Act X of 1859 (which it mast be borne 
in mind, is the law still in operation in some 
districts subordinate to the jurisdiction of 
this Court) forms in itself a complete Code 
of law on the subject of rent snit and the 
other matters which fall within its provi- 
sions. l 
. Although there are other grounds on 
which the plaintiff’s casé may be supported, 
I don’t think it is n to go into them, 
as I am gontent to base our decision on thoes 
which have been stated at length 

we 
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Present’: 


a: 
The Hon’ble Louis S. Jac 
Markby, Judges. 


Sals in Execution of Deores—A pplication to set 
,axide— Discretion of Judge as to Time. 


Case No. 26 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Nuddea, dated the 21s: 
` December 1871. $ : 


J. H..Poulson (Jadgment-debtor), Appellant, 


th -Costs. 
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; versns 
_J. W. Duon (Deoree-holder), Respondent. 
Mr. H. E. Mendes for Appellant. 

No one for Respondent, 
cine ras oni mes 

Hrination of the sale. $ 


. Jackson, J—Upom the authority of the 
case reported.in IIT .Wyinan, page 180,* we 





"The 14th Marah 1887. 
' Present: . 
The Hon'ble J. P. Norman and W. 8. Setoa-Karr, 
' Judges. 


Act VIII of 1859, ss. 256 and 257— Sule in Ez- 

_coution—Tims for Objection—Jurisd ‘ 

f ` ` Miscellaneous Pavtioa. 
- Umirto Lall Bose and another, 


~ 


by aby SBT 

3S Lh el k place on the 2nd of October 1 tt wes 

3 Extel by upo conducting the sale that the Govern- 
ted, judg 


Lari 


Date. 


REPORTER. Rulings. 





think that the Judge ‘Wag, wrong”in saying’ 
that he’hed absolutely no catfosion fg Feeeivo 
an application made to him after thé “idpde of 





itr, Montriow and Brboo Chander Madhu Ghoss 
for Petitioners. 


The 
ofl 
the jardis- 


J 
ip iA 


J.—Mr. Mowretov, on behalf of Umirto Lall 

Caura Eoy, ing themselves to be 
of a >underb grantata sale m execution 
of a decree against Raj Rance Dabes and Byjonath Pum- 
dit, applied to this ing that Mr, the 
a ee improperly refused to 
he 


Ne 
Bose and 


the 
bkas 


The Judge, after making enquirise, was informed 
the Bendertend Commissioner that the order tee een 


thon had not been cancelled; that the had been 
‘resumed ; that the were ;_ but 
that he had recommended the should be 
released, and the forfeitures wai On the 15th 
December 1866 the Judge passed an order to 


that the estate had bean resumed, that is to say, thet the 
Sf the Judgment. 

debtor on the estate to be for and taken bhas 

desired that the sale should proceed, and it 


fiand was. commited by 
persons Sap oyod Mo office of the Sunderbund Com- 
missioner, but I was nght in findmg what I certainly 
Sheet it was not specifimlly so stated but 
riker imp that the sale had been conducted undemse. 
gon of the facts. Itis immatewal whence 
Lion arose, if it had the sanction of the 
ju this caso by tho order duestiug 


the puolimai Wg Dime of sale, It ts certuly the 
0. A 
pS 


w, 


e 
e 
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thirty days but before the confirmation of 


The 25th April 1872. 
the sale, 


There aré certain circumstances in the ` 
present case which ae to make it desirable | The Hon'ble F. B. Kemp and F. A. Glover, 
that the whole of the facts relating to the Judges. 


nitachment and sale of the property should 
be uired into, and we think that the case 
should go back to the District Court in order 
that the matters alleged by the judgment 
debtor may be considered. Both he and the 
jadgment-creditor will be at liberty to ad- 
‘duce such evidence as they may have to offer, 
and the purchaser is also entitled to be 


Co-sharers— Improvement of Putsct Land 
— Right of another to a anes 
Share—Partition. s l 
Case No. 794 of 1871. 


Special Appeal from a decision passed by 
the Sxbordinaie Judge of Dacca, dated 
the 21st April 1871, affirming a decision 
of the Moonsiff of Maniokguage, dated - 
the 7th September 1870. 


Gokool Kishen Sen (Defendant), Appellant, 





dearee- 
holder, and the purchaser; and the discretion whioh is 


wersus 

the Court of withholdmg confirmation i be 
P oid in. all Casen in which the one ee | Isur Chunder Roy and others (Plaintiffs), 
been conducted unfairly as well as y. It is j Respondents. i 
urged that I had no power to eanoel the elo t Dot ora 
question is merely whether I to withhold | Baboos Kales Mohun Doss and Nuleet 


Chunder Sen for Appellant. 


Baboo Gopeenath Mookerjes for 
Respondents. 
Defendant having spent large suns of m in imt 


proving what was oigualiy pwiee land 
ryots and bail houses upon it and into a vil- 


Kemp, J.—Tux plaintiff sued, alleging that 
the lands in dispute appertained to Mousah 
Gjlail, in Pergonnah Boykuntpore ; that they, 
ware the ijmalee lands of the plaintiff and 
his co-sherers amongst whom was the defend- 
ant No. 1, special appellant before us; thet 
the plaintifi’s share was 4 annas 8 gundahs 
8 cowries ; and that the plaintiffs sued certain 
ryots for rent, whereupon the defendant inter- 
yened, and the suit was unsuccessful. Hence 


say it such eppboatiun shall not be presented within 

the period. mentioned im Section 258, the Court shall pass 

an order confirming angry though we might 
this 


Loy nad ths fect been to tle the hands f the the present euit. 3 

em o o 

J o think, then, that there is nothing to lead to The defendant’s case was that a portion of 
the œ that the Judge had not jurisdiction to | the lands were ijmales lands, but that the 
er soh an application at any tme before the sale | rest of the land belonged to Pergunnah 


Mokimpore ; that the lands in dispute were 
originally puteet lands ; that the defendant 
has been in the occupation of these lands 
separately from his oosharers for many 
years ; that he has located ryots on the lands, 
and established there a village, which is 
called Gokoolnuggur after the name of the 
defendant, who, we may observe, is Baboo 
~Gekqol Kishen Sen. '. 


en 
condition of the propaty, and under cireymstances 
which threw doubt on the fide of the purchasers, 


The appflication is rejected. oe ee pach a Bi ee 

&aon- Karr, J.—I i edtings this ippa- a Bou urts have found that the in 

ton, ° 1 concur im n ar ippa | dispute dplenged to Pergunnah- Boykuntpore, 
tet 


` 
ce 3 


aint! 


2 
. A e. 
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and have. given the plaintiff a'decree for 
ion. 

With this finding of fact this Court can- 
not intérfere in special appeal, the Lower 
Courts having found as a fact that the whole 
of. the lands belong to Pergannah Boykunt- 
pore, and none of it to Pergunnah Mokim- 
‘ pore. But we think that the 10th ground 
of special appeal raised by the appellant is 
of great weight. It is in evidence in this 
case,‘even the witnesses of the plaintiff ad- 
mitting that the lands in dispute were puteet, 
and that sivoe the last, some say 10 or 
15 years, and others 8 or 9 years, the defend- 
ant has located ryots on this land, built 
houses upon it, and turned the pwteet lands 
into a village called after his name. The 
defendant, therefore, contends that the plain- 
tiff is not entitled to possession of a specific 
share in this village, but that all the plaintiff 
is entitled to is to demand a partition, and 


that on a partition being made, the plaintiff | ' 


will obtain compensation by receiving lands 
equivalent to the lands which have beeu 
brought into cultivation at the sole expense 
of the defendant, elsewere. The principle 
laid down, In a decision passed on the 20th 
of May 1869, by the late Chief Justice Sir 
Barnes Peacock and Mr. Justice Glover, 
appears to us to, apply to the circumstances 


of this case.. In that case the learned Judges. 


observe that a man may insist upon his 
strict rights, but that a Court of Equity is 
not rear bound to give him such strict 
rights. that case, a joint owner erected 
a wall over some of the joint landa? The 
first Court had held that the defendant erect- 
inga wall upon the joint lands, without the 
consent of his co-sharers, was unlawful, and 
that the wall. must be demolished. The 
learned Judges held, as already observed, 
that the plaintiff was not entitled to insist 
upon his strict rights, and that a Court of 
Equity would not give them to that extent 
The Judges said that his remedy was to apply 
for a partition, and that it was not equitable, 
after the defendant had gone to the expense 
of erecting this wall, to have it demolished 
at the suit of his joint co-sharers, Applying 
the principle of that decision to the present 
case, we find that it is admitted even by the 
plaintiffs witnesses that the defendant has 
spent large sums of money in improving 
this land ond in turning the puteet land into s 
village, which is now called after his name. 
The plaintiff, therefore, can seek his remedy, 
as already observed, by applying for a parti- 
tion, in which partition a proper compen- 
gation will be made to him for any londs 
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which the defendaht may have improved- 
from his own resources. 
The decision of the Lower Court is re- 
versed, and the appeal decreed with coats 
payable by the respoudent. 


The 25th April 1872., 
Present : 


The Hon'ble F. B. Kemp and F. A. GE 
Judges. 

Evidenoe— Production of Docements—Proce- 
dure—Act VIII of 1859, ss. 186 and 138. 
Case No. 801 of 1871. 

Special Appeal froma decision passed by 
the Additional Subordinate Judge of 
Ducea, dated the 25th’ Marck 1871, 

ming a decision of the Moonsiff. of 
esragunge, dated the 17th November 
1870. - 7 


Louis Coraal (Plaintiff), Appellant 
versus 


Gooroo oe Ghose and ‘another (Defend- 
ts), Respondents. 


Baboo ee Nath Bose for Appellant. 
Baboos Grish Chunder Ghose and Issur 
Chunder Doss for Respondents. 


A Court is not bound to send for documentary 
evidence which is with the record of another coase and 


Boe creel aihe aee a ae arama 
and that copies would be useless as he could not get 
them attested. A Sainte ins documents should 
proceed under VIU of 1859. 

Glover, J.—Tus only point taken in 
special appeal is that the Courts below did 
not send for and decide the case upon certain 
documentary evidence which the plaintiff 
alleged would be very material towards prov- 
ing his allegations, and which evidence was 
with the record of another case. 

The special appeal was admitted to argu- 
ment on the strength of an offidavit put in by 
the plaintiff to the effect that these papers 
were important, that he was unable to procure, 
them, and that the Court had refused to send 
for them. Now, in the first place, there is 
nothing on the record to show that the Court 
did refuse to send for them, but there are 
orders passed upon petitions of the plaintiff 
in which mention of those papers is made, 
The first of these petitions is dated the 5th 
of May 1870, and the order on that is that 
the plaintiff might tuke three weeks’ time p 
put in those documents himself. eIn Ju 
of the same year, the plaintiff put in a snd 
petition, the order on which was «hat he 





might have two weeks more to procure and 
file attested copies of those papers, but the 
` result was that he filed neither originals nor 
copies, It is now contended that inasmuch 
as these documents were essential to prove the 
plaintiffs case, and inasmuch as he was not 
able’ to get the originals, and as the copies 
would be useless to him inasmuch as such 
copies could not be attested by the witnesses 
whose -evidence he could adduce, the Court 
_ should have sent for these records of its own 
motion. It appears to us’ that no Court is 
bound to go out of its way to assist litigants 
in such a manner. The law gives every 
facility for requiring documents to 
get them. ion 186 lays down the: rule 
which governs such ‘cases, and before the 
plaintiff could come up to this Court with a 
plea ad misericordiam like the present, he 
ought to have shown that he applied to the 
Court in whose temporary custody these 
' documents were, to have them returned to 
him, on deposit, i necessary, of preperly 
attested copies with the awéAee, and that the 
Court had refused so to return them. If the 
Court had refused, the plaintiff could then 
have proceeded under Section 188 and asked 
the Court trying the case to send to the 
Court where the records weré, desiring that 
Court to forward the papers required. But 
the plaintiff took neither of these steps gl- 
though he had ample, time given him for so 
doing. Under these circumstances, it is 
imposible to say that the Subordinate Judge 
was wrong in deciding the case on thé evi- 
dence before him, and on that evidence he has 
found as a fact that the plaintiff has alto- 
gether failed to prove his contention. i 
The special appeal must be dismissed with 

» costa. 


The 25th April 1872. 


2 . Present: 
"The Hon’ble FE. B. Kemp and F. A. Glover, 
Sc Judges. 
Opening a Door in one's (to EEANN 
of . another) — Evidence alice TL | 


will— Hight of Privasy—Costs. 
Case No. 898 of 1871. 


Special Appeal from a decision passed by 

“ethe Subordinate Judge of Dacca, dated 
the 12th January 1871, reversing a 
decision of the Sudder Moonsiff of that 
district, dated the 15th June 1870. 
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Kalse Pershad Shaha (Flaintiff), Appellant, 
Ram Pershad Shaha (Defendant), Respondent. 
Baboo Sham Lall Mitter for Appellant. 
Baboo Rash Beharee Ghose for Respondent. 


Glover, J—T is wasn guit by one brother 
against 
been opened by the defendant in a wall,’ 
separating the premises of the two brothers, 
closed, on the ground that by it the privacy 
of the plaintiffs family is interfered with, as 
it opens into the private court-yard of the 
plaintiff's house, where the ‘female members 
of his family cook, draw water from the well, 
and bathe. There is also a farther prayer to 
the effect that the defendant may be restrain- 
ed from passing through this door into the 
plaintiffs court-yard. ` 


The defence set up was that the door was 


“en old door which had been in existence for 


a period of more than 12 years, aud that the 
plaintiffs suit was therefore barred by limit- 
ation, -On the merits defendant alleged 
that no injury was caused by the opening 
of the door, and that the defendant had on 
several occasions passed through it into the 
court-yard of the plaintiff, with the plaintiffs 
consent. 

The Moonsiff went to the spot, and, in 
accordance with an order of this Court, pre- 
pared a map of the place. He decided that. 
the door was newly opened out by the defen- 
dant in the separating wall; that that door 
was useless for all purposes to the defendant ; 
that in his opinion it was made simply 
for the purpose of annoying the plaintiff. He, 


defendant to be enjoined not to commit tres- 
pass on the plaintiff's premises. 

The Subordinate Judge took æ different 
view of the case, except so far as the period 
of time when this door was made. He held 
that the defendant had failed to prove that it 
was an old door, and that the plaintiff's case 
was not barred by limitation For the rest 
he considered that the defendant was merely 
exercising his rights of property in his own 
wall, ond that there was nothing which 
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another to have a door which has, 


, 


therefore, ordered it to be closed, andthe | 
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` prevented him from opening a door in that 
wall ; but that if the opening of that door was 


the source of any annoyance to the plaintiff 


by interfering with the privacy of the female 
members of his family, the plaintiff had a 
remedy in his own hands by building a wall, 
or erecting a screen of mats in the face of the 
opening. With regard to the alleged treapnsa, 
the Subordinate Judge found that the wit- 
nesses who were called upon to prove that 
the defendant passed through the plaintiff's 
court-yard had not substantiated that fact. 

It appears to os that substantially this 
decision is rights. There is no doubt, after 
hearing the clroumstances of this case, that 
the defendant was actuated by malicious 
motives in opening the door, and that he 
could not have had any possible object in 
doing s but to cause annoyance to his brotler’s 


family, for we find from the map that the, 


new door is exactly in a line with the privy 
belonging to the defendant, and that the door 
of the privy and the door in‘ this wall are 
exactly opposite one another, so that any one 
using the privy would be able to overlook 
nearly the whole of the plaintif’s court-yard. 
There is also a finding of fact against the 
defendant as to his having no right of way 
through the plaintiffs court-yard, ‘and that 
the sweepings of his house are not carried 
through the plaintiffs compound. At the 
same time, we agree with the Subordinate 
Judge in thinking that the right of privacy is 
not an inherent right of property ; and that 
if it exists at all, it must be shown to exist 
by some local usage, by special permission, 
or by grant, and in this csse there is no such 

usage, permission, or grant proved. 
There séems to be no reason therefore why 
the defendant should not make use of his 
Property in any way he pleases; the wall is 
undoubtedly, his, and he is merely making a 
door in his own property. The plaintiff, on 
the other hand, can very easily prevent, if he 
likes, al] possible annoyance on account of 
this door, inasmuch as the whole of the land 
on the north side of it belongs to him, and 
he has only to build a screen or other ereo- 
tion to prevent any body in the defendants 
house looking ‘into his court-yard, or in any 
way disturbing the privacy of hia family. 
The decision in the case of Mahomed Abdoor 
Rohim vs. Birjoo Sahoo and others, in 
Volume XIV, Weekly Reporter, page 108, 
lays down what we conslder to be the right 
view of the law in deciding questions of this 
sort; and, following that decision, we must 
uphold the judgment of the Subordinate 
Judge, . 


15 


If, notwithstanding the order which is now 
made, the defendant commits any trespass 
upon the plaintifPs ] 
through or over any new screen or ‘erection 
which the plaintiff may build, of course the 


Property by passing . 


plaintiff will have his right of action for. 


trespassa. ` And with reference to the airenm- 
stances of this case, and taking into consider- 
tion the clear evidence of ill-will and malice 
which actuated the defendant in making this 
door, we think that the defendant should not 
get costa, but that each party should pay his 
own costs. The appeal is dismissed. 





The 25th April 1872. 
Present : 
The Hon’ble Louis S. Jackson and W. 
Markby, Judges. 


Review of Judgments—Presumption— Prolimine- 
Case No. 1260 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 12th July 1871, reversing a decision 
of the Moonsiff of Aurungabad, dated 
the 81st March. 1870, 


Akkul Sahoo and others (Plaintifis), 
Appellants, ` 


versus . 
Abdool Guffoor (Defendant), Respondent. 
Mr. C. Gregory for Appellants. 
Moonshee Mahomed Yusoof for Respondent. 


certain es had not been com with by the 
Subordinate J in ing a of 
mie he Dot satisied hrmeelf that the 

by the petitioner for review was evidence not 

re attainable by him end not in his in, 

especia appellant was unable to show that he 

hed taken any objection Judge 

document an whioh the review s 


d 


Jackson J.—Tuis was a suit relating to 
the possession of a small piece of land origi- 


nally decided by the Moonsiff of ee d, 
and afterwards tried on appeal by the Subor- 
dinate Judge of Gya. The ` Subordinate 
Judge at first on the view which he took of 
the evidence affirmed the judgment of the 
Moonsiff. Sometime afterwards, an applicg- 
tion was made to him, supported by certain 
documents, on which he ted a review 
and reversed the decision of the Moonsifl, _ 
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We have been much pressed with several 
precedents of this Court, in which strong 
opinions have been expressed with to 
the course to be taken by Courts of Justice 
in receiving applications for review. 

It is conteuded in this case that there is 
nothing on the record to show that the 
Subordinate Judge, in admitting the review, 
had satisfled himself that- the evidence ten- 
dered by the petition for review was evidence 
not previously attainable by him, and not in 
his possession, and that consequently the re- 
view was‘one which ought not to have been 
admitted. 

_ No doubt in several decisions, namely, in 
one reported in Marshall, page 558, and an- 
other in II Weekly Reporter, page 174, and 
X Weekly Reporter, page 482, and in XVI 
Weekly Reporter, page 7, observations have 
been made on the subject which tend to 
support the contentions of the appellant, 

ut we are not now called upon to state 
what are the proper ‘preliminaries to be 
observed in ing a review, nor on what 
principles a review should be admitted. If 
we were, we might bave stated our views 
But we are asked to set aside a judgment of 
the Lower Appellate Court ou the ground 
that certain preliminaries ad not been com- 
plied with when he grauted the review. 

In the several cases referred to, the Judges 
deal with them on their respective merits, 
and we are not bound to follow their ruling 
only that there might be uniformity in our 
decisions on such a point; nor are we-bound 
to reverse the decision of the Lower Court, 
simply upon the, ground that certain forms 
had not been followed. : 

On the other hand, we ought, I think, to 
presume in favor of ihe Lower Courts that all 
things have been done as the law requires. 
I do not therefore find'in the circumstances 

this case anything that induces me to 
‘think thet the proceedings of the Court be- 
low are in any way contrary to law,; and as 
there is no other valid objection taken to the 
edecision of the Lower Appellate, Court, we 
ought to dismiss the appeal with costs. 

Markby, J.—I am of the same opinion. 
I entirely agree with my brother Jackson, 
that we have no question now before us as to 
-what are the proper steps to be taken before 
the admission of a review. We have to de- 
cide now whether we ought not to presume 
that the steps and procedure prescribed by 
-law were followed in the Lower Court ; and as 
a geverm rule I think that-we ought to pre- 
sume that the proceedings of the Courts be- 
low hvo been conducted according to. law, 





and ought not to presume that the require- 
ments of the law have not been complied 
with. More especially, we ought not to pre- 
sume so in this case when the appellant does 
not show us anything from which we can 
suppose that he took any objection in the 
Court below to the document on which the 
review was granted. =) 
The appeal must be dismissed with costs. 


4 





The 25th April 1872. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 

dudges. 

Right of Suit—Co-sharer—Di of Re- 
ostver—Act VILI of 1859, s. 73— Discretion 
(Non-exerciss of, by 
ence of ? 
Witness uader-s. 170—Lamfal Escuso— Wit- 
ness’ Expenses (tender of). - 


Regular Appeals from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 28th August 1871. ` 


Case No 274 of 1871. 
Ishen Chunder Sen (one of the Defendants), 
Appellant, 
versus 
Onath Nath Deb (one of the Plaintiffs), 
Respondents. 


. Baboos Gopal ‘Lall Mitter and Nil. 
Madhub Sen for Appellant, 


Baboos Mohinee Mohun Roy and Rajendro 
Nath Bose for Respondents. | 


Case No. 276 of 1871. l 
Mr. Herbert Cowell (Plaintif), Appellant, 


VETSUS . 


Ishon Chunder Sen (Defendant) and ‘another, 
(Plaintif), Respondents. — 


Baboos Chunder Madhub Ghose and 
Bhyrub Chunder Banerjee for Appellant. 


Baboos Gopal Lall Mitter and Mil 
Madhub Bose for Respondents. 


Aoo eae Who takea ayer Tato hM oim eee 
Reoetver, the management of share estate, 
is entitled to fag, or- to be made a party, under Baotion 78, 
Act VII of 1859, to a gnit already brodgnt, for Tents 
whieh had accrued before the date of the Beceiver’s 


t 


1872.] Cisi 


Acoordingly, the Subordmate J 
Section 170 was set aside on the groun 


exercised his discretion at al inasmuch as he had 
ignored the faot that h aren substantial 
reasons fdr his inability to atten d give evidenos 


Where there was no aes ing witness's 
expenses were not t to by the party at 
whose instance he was summon the Court on appeal 
to take it 


Glover, J.—Omm 
both these appeals. 

The suit was for rent due on a share of a 
pwinee tenure called Shakbahar,. belonging 


judgment will govern 


to the estate of the. late Promonath Deb of 


which the plaintiff Mr. Cowell, was the 
Receiver. 

The sult was instituted on the 18th March 
1871, and whilst it was pending, Onath Nath 
Deb, one of the sons of Promonath, applied 
to be made co-plaintiff on the ground that 
he had discharged Mr. Cowell from the Re- 
celvership of his share of the estate. The 
application was allowed by the Court, and on 
the 7th July 1871, Onath Nath Deb wes 
made a party to tlie suit under Section 78 
of the Procedure Code. ; 

Tho defendant: Ishen Chunder Deb admits 
tenancy and does not dispute the rate of rent. 
His defence substantially is that he bas, in 
various ways, which will be noticed here- 
after, paid all that is Une from him in 
the shape of rent with the exception of 
Rs. 458-2-9, 

The Subordinate Judge decreed in favor 
of the plaintiff, Mr. Cowell, for one-half of 


the sam admitted by the defendant tobe due. 


and in favor of the co-plaintiff Onath Nath 
Deb for Rs. 1,724-11-4, the balance of rent 
on his share of the estate still proved to be 
due. e i 

Against this: decision, the plaintiff Mr. 
Cowell ‘ond the defendant Ishen Chunder 
Deb ap , 

It be convenient to take the plaintiff's 
appeal first. . 

Mr. Gowell contends (1) that the provi- 
sions of Section 170 Act VJII of 1859 
ought not to have been enforced ngainst him, 
inasmuch as he had a lawful excuse for von- 
attendance at the Small Cause Court. on 
the day fixed for taking his evidence. ` 

(2) That as the Subordinate Judge ac- 
` cepted the evidence as proving the claim of 
Ounth Nath Dub, he should not have refused 
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$ . 
Mr. Cowell the benefit of that evidend, even 


though he did not himself attend and give 


evidence. = 

: And (8) that os the rents sued for ac 
crued before the date of the Receiver’s dis- 
charge in t of Onath Nath’s share, 
Onath Nath ought not to have been made 
a party to the suit under Section 78, 

' The list objection has not been preased 
7 the appellants pleader. It would be 

ear 


untenable, for as Onath Nath is ad- - 


l 
mittodly the owner of a fourth share of the 
rents, and had admittedly disc Mr. 
Cowell from the Receivership of that share 
within a few days after the institution of this 
suit, he, Onath Nath, was a party intereatéd 
both in the subject-matter and in the result 
of the litigation, and the Lower Court cannot 
be sald to have been wrong in making Onath 
Nath a co-plaintiff. From the day on whieh: 


Onath Nath took the management of his’ 


share of the etate into his own hands,’he was 
entitled to sue for its rents no matter for 
what year (within the period of limitation) 
they had accrued. 

With reference to the Ist objection,. it 
eppears that the defendants desired that both: 
Mr. Cowell, the plaintiff, and his general 
Mooktear Khogendro Nath Mullick, should 
be summoned, and two commissions were sent 


to the Small Cause Court in Calcutta for the. 


purpose of examining these witnesses. Mr. 
Cowell represented to the Court that the day 
on which he was directed to attend ‘was 
Saturday, a day on which he was noces- 
sarily on duty at the Bengal Legislative 
Council of which Council he was Officiating. 
Secretary. There seems to be some doubt 
as to whether both summonses were served. 
The Subordinate Judge says that the seoond 
only was served, but-the bailiff, we observe, 
in his evidence speaks of two, and the Sub- 
ordinate Judge afterwards passed an orde 

to the effect that, as the summons had been 
served twice without effect, it was-a proper 
case for the application of Section 170. But 
whether served once or twioe is immaterial. 
The Subordinate Judge has held that Mr. 
Cowell’s omission to attend the Small Cause 
Court and give evidence is sufficient to pre- 
vent his obtaining any remedy in this suit 
except so far as ithe defendant chooses to 
admit liability. 

Now, Section 170 restricts the penal 
quences of refusing or neglecting to give 


evidence, to parties “without lawful excuse.”, 


The appéilant contends that he hed such 

excase, being unnble to attend on the day 

named in consequence of official dutiesewhich 
3 
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kept him elsewhere. The respondent Ishen 
Chander argues that the sole judge of this 
was the Court before which the case was 
pending, and that there can be no interference 
with its discretionary power in this respect. 

We are of opinion that, where the law 
allows a discretion to any. Court, it presumes 

` that such discretion will be soundly and pro- 
perly exercised ; and that where it is shown 
that the discretion was not so exercised, the 
omission would be a ground for interfereuce 
by the Superior Court, In Data Horckman 
Singh es, Oodoy Chand Pyne, VI Weekly 
Reporter, 247, a Principal Sudder Amven’s 
order under Section 170 was set aside on the 
ground that he had not exercised his discre- 
tion properly. 

Now, in this case the Subordinate Judge 
does not appear to have exercised any “ dis- 
cretion” atall. His order (vernacular) pass- 
ed on the back of the plaintiff's petition is to 
the effect that “whereas the plaintiff (Cowell) 
has not appeared after being twice summoned, 
the case will be brought under the ‘provisions 
of Section 170.° He ignores the fact that 
Mr. Cowell had given very substantial rea- 
rons for not being able to attend the Small 
Cause Court on Saturdays, and had begged 
that some other day might be fixed. Irtis a 
matter of which this Court is bund to take 
judicial cognizance, that the Bengal Legisla- 
tive Council’s days of assembling are Satur- 


, days, as notified in the Government Gasette, 


and that Mr. Cowell is the Gazetted Offici- 

ating Secretary to that Council. We have been. 
informed that the Small Cause Court exa- 
mines witnesses on commission on Saturdays 
only, but this would not affect the lawfulness 
of the plaintifPs excuse. We think that the 
Subordinate Judge was not justifled under 


` the circumstances in visiting the plaintiff 


with the extreme penal consequences of an 
Qmlesion which he could not prevent. 

But in any case the plaintiff woold not be 
precluded by an order under Section 170 
from appealing against the Lower Court’s de- 
. cision on the meritas, where there had been 
“such decision, nor from getting a decree. if 
there were sufficient evidence on the record 
to warrant such decree, the plaintiffs fnilure 
to give evidence notwithstanding. In Bisho 
Nath Mojoomdar vs. Khettur Chunder Sep, 
Marshall’s Reporta, 467, it has been so held 
by this Court. 

Now, in this case the Subordinate Jadge has 
eld substantially that there is sufficient evi- 
ence te prove the plaintiff's claim, but that 

‘he is not to take advantage-of it ‘bepause of 
his omission to attend and give evidence. 


E 





The oo-plaintiff Onath Nath Deb has got a 
decree for his share of the rents on that evi- 
dence, and if that evidence is sufficient 
(which is the point for consideration in 
Ishen Chunder’s appeal); Mr. Cowell, the 
Receiver, would be entitled’to a decree for 


“the other half share irrespective of his for- 


mer laches. ~ 

The question remains whether that evi- 
dence is sufficient. ` 

The‘ defendant, appellant, Ishen Chunder 
contends thatit is not sufficient ; that he did 
all he could. by summoning Mr. Cowell and 
his Mooktear Khogendro to prove that he had 
paid various large sums to the proprietors 


of the estate, and had afterwards given their 


receipts to the plaintiffs Mooktear Khogendro 
for the, purpose of having: the payments 
credited in his accounts, and that unfil the 
plaintiff and his servant come forward and 
deny on oath the allegetions that he, de- 
fendant, has vouched tor by his own oath, 
the plaintiff's evidence is altogether, insuffi- 
cient to justify a decree being passed in his 
favor. The defendant further contends that ` 
it is in the highest degree improbable, and 
is opposed to all zemindaree ctstom, 
that rents should be paid for one year whilst 
a balance is still due on a p ing year, 
and that it cannot be believed that payments 
for the year 1276 would have been accepted 
(as the plaintiff says they were) whilst thers 
was still a balance due for 1275, 

The sums for which the defendant claims 
credit, were} he says, paid by him either to 
the various proprietors direct or paid to 
others on their behalf and for their adyan- 
tage. The ‘receipts, he says, he made over 
to the Receivers Mooktéar Khogendro Nath 


‘who promised to give him credit for them in 


account The Subordinate Judge disbelieves 
this statement on the ground that Ishen 
Chunder has not called the Mooktears of these 
proprietors to prove the fact of payment, nor 
any oue of his own servants in whosé presshoe 
he says that the payments were made. 


A deal was made by the defendant’s 
(appellant's) pleader of the neglect of the 
Mooktear Khogendro to attend and give evi- 
dence ; and if we could be satisfled that the de- 
fendant really did all in his power to procure 
the attendance of this moet important witnese, 
we should undoubtedly refuse to decide this 
appeal without heving his evidence recorded. 
But the contrary appears to be the case. 
Khogendro was no doubt summoned:and the 
subpana was duly served upon.him, but > 
there is no proof that the usual travelling 
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expenses: were furnished to bim. The bai- | year was paid whilst there was still a balance 

liff witness, who deposes to the service, admits | due for 12765. - 

that Khogendro expressed his willingness to| As the onus of proving payment in full 
nitend if his o were tondere, bat he | was on the defendant, and as-he ffiled to 
knows nothing further, and there is nothing [support that omss, both the plaintiffand the 
on the record to show that they were ten- co-plaintiff Onath Nath Deb are entitled to 
dered ; whilst, on the other hand, there is| their full shares of the balance of the admit- 
proof that Mr. Cowell’s expenses were ten- | ted rent. The decree of the Court below is 
dered and received. Now, if the defendant's | modified accordingly, and Mr. Cowell, the 
plea of payment to the zemindars, and his Receiver, and Onath Nath Deb will each re- 
subsequent banding over of the receipts to| cover Rs. 1,724-11-4 with interest. The 
Khogendro, were true, we should have ex- appeal of Ishen Chunder (No. 274 of 1871) 
pected that he would have spared no pains | is dismissed, and Ishen Chunder will pay the 
to secure snoh a very important witness as | whole costs of this litigation. 

Khogendro himself. Mr. Cowell could have 
had no special knowledge of anything -con- 
nected with the suit, and his evidence could 

















































The 26th April 1872, 


have proved little or et 3 but Khogen- 
dro’s was the backbone of the defendant's Present: 
case, and yet we find him altogether neglect- ae 
' ing his interests and omitting to deposit the | The Hon'ble F. B. Kemp and F, A. Glover, 
money which would have secured the, pre- Judges. 


rence of his principal witness. We do not 
therefore, at this late stage of the case, con- 
rider ourselves justified either in ordering 
Khogendro’s evidence to be taken, or in tak- 
ing it ourselves. The leas so as there were 
other ways of proving the payments by the 
evidence of‘ the parties to whom and in 
whose presence they were made. We may 
remark in this place that Ishen Chunder’s 
own deposition as to the time and manner of 
lils alleged making over of the Tecsipts to 
Khogendro is extremely vague and unsatis- 
factory. He makes three distinct and op- 
posite statements as to the year, and two as 
to the month. He admits, moreover, that he 


dot VIII of 1859 e. 2— Res-adjudioata— Right 
of Ocenpancy (wader Aot X of 1859 s. 6)— 
Holding as Koorfadar or 1 respasser— Erec- 
tion of Building — Acquiescence. 
Case No. 859 of 1871. 


Special Appeal from a decision passed- by 
the Subordinate Judge of Hooghly, 
dated the 24th April 1871, affirming a 
decision of the Moonsiff of Ghaital, 
dated the 28rd January 1871. , 


Ishen Chander Ghose and others (Plaintiffs), 


never mentioned the fact to the Receiver, Appellants, 

Mr. Cowell, nor entered any memo. |: verhis 

of the transaction in what he calls his 

pucca account books; and, as we have! Hurish Chunder Banerjee (Defendant), 
before stated, although he mentions the Respondent. 


names of at least four persons who were 
preeent, he has not thonght proper to’ call 
any one of them as a witness, 


Baboo Taruch Nath Dutt for Appellants.® 


‘Baboo Bama Churn Dutt for Respondent. 


Plaintiff having h a former salt obtained a declara- 
tion that oertein fanda 

ant’s lakheraj, served defendant with a-notics to quit, 
and on his non-complienos with that ae oe 


It remains then that the - defendant, on 
whom was the onus of proving payment . of 
what was admitted to be the correct rate of 
rent due on the estate, has altogether failed 
to prove such part of it os relates to the 
balances of the years 1275 and 1276. And 
we see no force in the defendant’s objection 
ns to the year in which some. of the money 
was paid. That money was paid os rent ia 
1276, whilst there was still a balance of 1275 
unpaid is likely enough, but there is nothing 
on the record to show that that money was 
paid as rent for 1276, or that rent for that 


such a case, the causes of action in the two suts not 
being the seme. 


He 
Jadar (sub-lessee) or as a 
his erection of a mud house on the land and dwellmg 
there for more than 12 years afforded no presumpion 
e 


e 
Kemp, J—Tu plaintif tis the special 
appellant in this case. Ho sucd to recover 


was his mtl land, and not defend- ° 


20 


’ Jand’ is situated. 
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khas possession of two cottahs of land by re- 
moval of a mud house erected by the defend- 
ant on that land. ” The pluintiff is admittedly 
the tilookdar-of the'mousah on which the 
Previously, the plaintiff 
sued the ryot Muddun Ghose to enhance the 
rent of his tenure, ahd in that suit included 
theée two cottahs. Muddan Ghose pleaded 
that these two cottahe-did not form part of 
his holding, but that they belonged to the 
lakleraj: holding of the pregent defendant. 
The present defendant also intervened in 
that rent sit and claimed: these two oot- 
tohs os Jokheraj, and the result of that 


_ was that the rent was assessed on the hold- 


ing of Mudduo Ghose, excluding the two 


' cottahs which were claimed in that suit as 


lakhernj by the present defendant, and which 
claim was A a the tengnt Muddun 
, Ghose.. The talookdar, therefore, being foil- 
ed with reference to these two cottals, 
brought a suit for a declaration that these 
two cottahs were mål lands and for posses- 
sion. It was found‘in that suit that the lands 
were not lakheraj, but that they wee mål 
lands, and à plaintiff’s title to them as mal 
land was declared. Tho plaintiff then served 
a notice on the defendant to quit the land ; 
and tho defendant not having complied with 

that demand, the present suit iè brought 
Both Courts have dismissed the’ ‘plaintiff’s 
claim, mainly on the ground of equity—that, 
as the defendant had built a mud house on 
the land at.some expense, and dwelt there 
for a long time, more than 12 years, it would 
not be equitable to eject him. The first 
point is whether Section 2 of Act VII 
applies to this case or not. We are clearly 
of opinion’ that Section’ 2 does ‘not apply. 
That Section refers to causes of action which 
have been heard ‘and determined by a Court 
of competent jurisdietion in a former suit 
@etween the same parties: Now, it is very 
clear that the present cause of action which 
ip. for ejectment of the defendant and Ahas 
ion is not the same cause of action 


«tried in ‘thé former suit. Therefore Seo- 


tion 2 does not apply. . < 

We then oome to the question whether 
the defendant has acquired a right of ocou- 
pancy.in this land. ' We think that he bhas 
not, It is very, clear that, if the defendant 
‘claims to have held this land as a koorfa 
tenant or’sub-leseee of Muddun Ghose, such 
holding would not give him a right of occu- 
pancy. Then it may be, said that be has 
held. th8 Jand as lakherajdar ; bat it has been 
found'in'a suit between the parties, namely, 
the present’ plaintiff and the defendant, ‘that 


‘the land was not Inkheraj, bot that it was 


the mål” land of the plaintif.. Therefore, if 
the defendant held as rfadar, he acquired 
no right of occupancy ; and if he held other- 
wise, he held as a trespasser, and his holding 
asa trespasser would not under Section 6 
give him any ‘right of occapancy. This 
has been ruled'in the case of Shaikh Peer 
Buksh, reported in the Special Number. of 
the Weekly Reporter, Fall’Bench Rulings, 
page 146,'by the late Chief.. Justloe Sir 
Barnes Peacock and Justices Bayley ahd 
Kemp.. ; i 

Then we come to the question of Equity. 
We do- not think that this isa case which 
is at all'on all fonrs with the case re- 
ported in Volume XII of the Weekly Re- 
porter, page 495. In this case, we do 
not think that the defendant is entitled 
to any sympathy from the Court, It ap- 
pears that he ‘frandulently set up this -lak- 
heraj holding in oollusion with the tenant 
of the plaintiff, Muddun Ghose. A great 
deal has been said about the fact of the plain- 
tiff standing by-and allowing the defendant ` 
to erect this mud house at considerable ex- 
pense. Now, until the point was settled in 
the suit brought by the plaintiff to: have his 
mål right declared, and which suit, was 
bronght after the plaintiff had been unsuc- 
cessful in the suit’ against the ryot Muddun 
Ghose for the rent of these two cottahs, we 
think it cannot be sald that the plaintiff was 
under, any otber impression than’ that these 
lande were part and parcel of the holding of 
bis tenant Muddun Ghose. That tenant hav- 
ing a right of occupancy, and the land: being 
bastoo land, any erection by any third party 
holding from Muddun Ghose would not, be a 
matter with which the semindar could intẹr- 
fere ; but the matter assumed a very differant 
aspect when the semindar, on bringing his 
‘suit for rent against Muddun Ghose, was met 
by .the plea that a portion’ of the land was 
not in the tenancy of Muddun Ghose, ‘but 
was the lakheraj of the defendant, a plea 
which ‘eventually’ wholly failed in the subse- 
quent suit, “We: therefore ‘think that the 
ruling in Volume XIT does not apply to this 
case. That was a case in which a party took 
lands ‘from: the xemindar, and transferred 
them to other parties who 6érected pxcoa 
buildings thereon. -The' semindar wanted 
to demclish these puicoa buildings, on ,the 
ground that the original tenant had no trans- 
ferable rights. It was’held in that case 
that.there was evidences, although that evi- 
doroe “was m of'a custom to transfer, 
and it-was considered that the conduct of the 


a 
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romindar in allowing his ryot -to transfer 


the lands, and the transferee to erect pucoa 


buildings, without immediately attempting ‘to 


stop him in so doing, amounted to an aoquies- 


cence in the transfer and to standing by 
while the tenant spent a considerable amount 


of money on the buildings. 


We, therefore, think that the plaintiff is 


entitled to the relief he asked for, namely, 


‘to khas possossion. 
his suit on the terms of the plaint, reversing 
the decisions of the Courts below, with costs 
to be paid by the defendant, respondent. 


_ The 26th April 1872. 
- Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
$ Judges. l 
Li ih ti =} khi ; Title— Dis . (un- 
der color of Sals in Execution). 
Case No. 861 of 1871. : 
| Special Appeal from a ‘decision passed by 
the ‘Additional Judge of Hooghl 
of the Moonsiff of Jehanabad, dated the 
80th December 1870. 
Dedar Buksh (Plaintiff), Appellant, 
` versus 
Ake Cowree Singh and others (Defendants), 
espondents. 
Baboo Woopendro Chunder Bose 
Appellant, i 
Mr. J. S. Rockfort and Baboo Gopeenath 
Mookerjee for Respondents. 


for 


Kemp, J.—W a think that the decision of 


the Judge is wrong in this case, and that 
the decision of the first Court is perfectly 
correct, This is not a suit to set dkide an 
order udder Seotiou 246, but it is a suit by 
the plaintiff to establish his title as lakAira)- 
dar and to establish that the lands are not 
the lands of the judgment-debtor Imdad Ali 
in execation of a decree against whom tke 
defendant purchased the Jand. Moreover, 
the objection of the -plaintiff under Sec- 
tion 246 which was rejected on the 8th of 
September 1868, was not followed by any 
proceas on the part of the decree-holder, 
the defendants in this case. The attach- 
ment was allowed to fall through and the 
case-was strock off, and it was in execution 
of another decree that the attachment and 
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We, therefore, decree 


, dated 
the 26th April 1871, reversing a decision 


,one appeal to Her arta : 
ar 


` Rulings. 2I- 


+ 


pele took place, ond it was under colour of 
that thatthe plaintiff was ousted. It appears 
to us that the one ‘year’s limitation does not 
apply to this case but that the twelve years’ 
Hmitation ‘applies. The case must, therefore, 
go back with reference to plots Noa, 1, 2, and 
8 for the Judge to find on the twelve yoars’ 
plea and on the merits if necessary. . 

With reference to lot No, 4, it fs clear 
that the plaintiff's suit was dismissed in the 
first Court, and no appeal was preferred by 
the plaintiff. That decision is, therefore, final 
aod most stand. With this modifloation the 
appeal is decreed with costs in proportion, 


/The 26th April 1872, 
Present: E 
The How’ble W. Markby, Judge. | 
Appeal to Privy Coxncil—Valuation—Act VII f 
of 1870, s. T— Declaratory Decree—(' - 
tial Retief—Irrigation—Power of High Court 3 


— Consolidation. 
In the matter of 
Ajuas Kooer, Petitioner, 
í versus 
Mussamut Luteefa, Opposite party. 
Mr. R.T. Allan for petitioner. 
Mr. C. Gregory for opposite party. 


were plaintiffs, and the plaintiff in the formér 
sult was defendant, relating to rights whioh 
were also claimed in the same stream. The 
two suits were dealt with in the Mofussil 
Court together and one judgment was dell- 
vered. In this Court the appeals are said to 
have been heard separately; but here also 
only one judgment was delivered. The 
application now is to-be at liberty to prefer 
iyy Couficil 
against the decision of this of the 21st 
December 1871, and . that the twogufis and 
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two Regular Appeals to which that decision 
relates, may be consolidated. Now, so fur as 
regards the question involved in these two 
suits is eoncerned, I have no doubt that sub- 
stantially it is one and the same. These two 
parties, Massamut Ajuas Kooer and her les- 
sees on the one hand, and Mussamut Luteefa 
on the other, have conflicting claims with re- 
gard to the waters of this stream, and I have 
no doubt whatever that there is but that gin- 
gle substantial question between the partica, 
and in ascertaining whether or not there 
ought to be an appeal to the Privy Council 
at all, I think I have only to look at the 
value of this question which is the matter at 
issue in this litigation to the nppellanta. 

Now, upon the petition of Mussamut Ajuns 
Kooer, as presented to this Court, I should 
have had very considerable Coubt whether 
there were sufficient grounds for-me to come 
to the conclusion that the value of the matter 
at issue ammounted to Rs. 10,000. I think 
the proper mode of estimating the value is 
this, to see whether comparing the result of 
the decision in the Court with what is claimed 
by Mussamut Ajuas herself and her lessees, 
this property will be deteriorated to the 
extent’of 10,000 rupees if the decision of 
this Court remains unreversed : and I do not 
ace that that fact is definitely stated in the 
applicatiqn. That defect; however, I think, 
is supplied by the 4th paragraph of the aff- 
davit of Mussamut Ajuas’ agent, in which it is 
definitely sworn that in consequence of the de- 
cision of thia Court “ the lands of Bishenpore 
“ will no longer benefit as heretofore by irri- 
“ gation from the said stream; the consequence 
“ of which will be both that the said Mussamut 
“ Ajuas Kooer as well-as her lessces will 
“sustain annually a very heavy loss and cer- 
“ tainly not less than 10,000 rupees.” 

- Now, that is met by an affidavit on the 
other side made by the husband of Mussamut 
Luteefe. He points out in the first place 
that there are other modes in which these 
mougrahs may: be irrigated, that the holders 
of land in’ these mouzahs aré not entirel 
deprived by. the decision of this Court of 
means of irrigation of their lands. And I am 
asked to infer from that that the decision can- 
not be so detrimental as stated. I think I 
have no proper materials for entering into any 
question of that sort, . But it is farther stated 
that the valuation of the claim in the plaint 
by either party was far below 10,000 rupees, 
or I ought to aay that the stamp paid was 
fof a far below 10,000 rupees. Valua- 
tion of a suit of this kind is regulated by 
Sectioh J-of.the Court Fees’ Act (Act VII 





of 1870): it says that ina suit “to obtain ` 
a declaratory dees, where consequential 

relief is prayéd,” the suit is to be valued 

“according to the amount at which the relief 

sought for is valued.” 

Now, I am not quite clear what the Legis- 
lature meant by the value of the relief songht 
for. But whatever that meaning may have ' 
been, I dò not think that the value of the 
relief sóught for is necessarily the same as tho 
value of the matter at issue. I think the 
matter at issue in this suit was, as regards 
Mr. Allan's clients, their right to have their 
lands irrigated in the way they claimed, and 
the value of that matter, as I have stated, 
is the extent to which ‘their interests 
would be deteriorated if that right cannot 
be established. But then Mr. Gregory’s 
client goes still further and her husband puts 
in an affidavit in which he swears that the 
decision of this Court will in noway injure 
the'Interests of the other sidé, or in other 
words, he swears that the right which the 
other side has corte forward to claim is a 
right having no value whatever. Of course, 
‘if that is true, that entirely answers the 4th 
paragraph of Mr. Allan’s client’s affidavit. 

What I have to do is to determine which 
of these two affidavits I will give credence 
to: end I most say thot, in a matter of this 
kind, I think I ought clearly to adopt the 
affidavit of Mr. Allan’s client. It séem to 
me impossible, looking to the natare of this 
litigation as far as it has gone, to believe that 
these parties have gone to all this expense and 
carried on this litigation up to this point, 
simply for the purpose of establishing a right 
which is absolutely of no value. I think, 
therefore, I have no choice in this matter 
but to accept Mr. Allan’s clients statement 
as really uncontradicted, and to hold the 
value of the matter at issue in this ‚suit, oal- 
culated upon the principle above‘stated, is 
of ‘the value of 10,000 rypecs. Therefore, 
the substantial question, I think, ought to be 
decided in-favor of the applicant. ° + ' ' 

I think, however, that there might be 
some difficulty were I to consolidate those 
two suits. That has not been done as yet, 
and there might be some question as to the 
power that I have now to do so. 

Lthink the proper course will be, upon 
Mr. Allan’s putting in the necessary security, 
to grant him leave to appeal iu both suits, 
and for which he will have to put in proper 
applications within time. Upon those pio- 
per applications being put in and necessary 
security being given, I will grant leave to 
appeal in both oases. ' 
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The 21st March 1872. 


Present: 


The Hon’ble F. B. Kemp:and F. A. Glover, 
Judges. 


Hindoo, Lag—Partition—Hindoo Widow—Purs 
chaser of. her. Hatate at Sale in Exeoution— 
Ezoeptions— Khas Possession —Debutter Loads: 


Case No. 221 of 1871. 


Regular Appeal from a decision passed: by 
the Judge of West. Burdwan, dated the 
16th August 1871. 


Bughoonath, Panjah (Plaintif) Appellant, 
versus 


Luckhun C@hunder Dullal Chowdhry, and: 
othera (Defendants) Respondents. 


Baboos Sreewath. Doss and Nil Madhub. 
Sen for Appellant. 


Baboos Unnoda Pershad Benerjee and 
Jugodanund Mockerjee for Respondents. 


A Hindoo widow being 


hearers, there 1s to ent a purchaser of 
Tae ebtats at & palo pera: aa anes boca onto: 
lng e like alain: 

e following items were held in this cease not to form 
the subject of partinon—property of which neither the 
defendants nor the p were entitled to bkas pos 
session but only. to receive the rents from the tenants 
in ocs 


consisting of 6 annas 6 gata 2 cowrie 
2 kranig of the properties deiailed in the 
. schedule annexed to the plaint by distinct 
partitions The plaint sets forth that the 
property in dispute was divided into three 
shares, two of these shares being owned by 
the defendants and a third or 5 annas 6 gun- 
dahs 2 cowries 2 krants by Modhoo Mookhee 
Doasee ; that on the 11th of Falgoon 1276, thé 
plaintiff purchased the share of Modhoo 
Mookhee in satisfaction of a decree against 
her and obtained possession through the 
Court, and as inconvenience is felt by the 
plainiiff from the properties remaining joint, 
he called upon the def-ndants on the 9th 
of Falgoon 1277 to come to a partition of 
the properties, but that the def-nuants 
refused to accede to his wishes, and therefore 
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which they refused to come to a partition, 
namely, on the. 9th of Falgoon 1277, and the 
present suit to enforce partition of ‘the pro- 
perty is brought on the 12th of Assar 1378, 


or 27th: of May. 1871. In the plaint there is 


| along list. of: small parcels of. land, including 


thakoorbaree and: raskbaree landa, dwell 
ing-house, tanks, and other «mall plots of 
land ; the suit being valued at Ra. 2,691. 
The defendants denied that the plaintiff 
had ever proposed to them to mnke a. parti- 
tion of the property, and with regard to plot 
No. 6 they said that the plaintiff had given 
incorrect boundaries, and: that neither the 
defendanta nor the plaintiff were entitled to 
khas possession of that, plot but only to 
receive the rent fromr the tenants in occupa- 
tion thereof. Then with reference to items 
40 and 41 claimed by the plaintiff as kootes- 
batee, the defendants state that they consti- 
tute the thakoorbares and that the plaintiff 
has no right to ask for a partition of those 
properties, and moreover, that the decree 
obtained by Modhoo Mookhee, the vendor 
of the plaintiff, expressly prohibited sach 
partition. Then with reference to that por- 
tion of plots 87 and 88 on which the old 
house stands, that Modhoo Mookhee, althongh 
she obtained a decree for them, did not chose 
to take possession of these plota as the house 
is in a dilapidated state, and consequently no 


‘suit will lie for a partition thereof. Then 


with, reference to the remaining portion of 
daghs 87 and 88; the defendants, state that 
if the plaintiff, who is a stranger, be allowed 
to obtain a share in this property, which 
constitutes the family house, the privacy of 
the defendants senana will be interfered 
with. 

There is aleo a contention res the 
tanks Nos. 7, 8, 15, 16, 17, 18, 19, 20, 21, 
and 22, inclusive of the embankments of 
these tanks and the trees, growing thereon. 
The inconvenience of a partition is pointed 
out, and also the probability that the plaintiff 
may out down the trees of his share ande 
thereby cause damage and loss to the defend- 
ants who are the reversioners, and who, on 
the death of Modhoo Mookhes, will succeed 
to the whole of the property. With respect 
to the remaining properties, the defendants 
state in paragraph 7 of their written state- 
ment that they have no objection to the 

plaintiffobtaining distinct possession of tis 
said properties. 

The Judge in a very brief decisfbn holds 
that the plaintiff has only purchased thestife- 
interest of a Hindoo widow,; that tiie wit- 

4 


nesses for the plaintiff have given contradic 
tory evidence and ara not trustworthy in the 
matter of the plaintiffs allegation that he 
demanded a partition from the defendants 
and that they refused to accede to his de- 
mand. With reference to plot No. 10, which 
consists of one tree and the land upon which 
it stands, the Judge senys that the plaintiff onn 
have, no interest in the partition of a tree 
and the estate would be injured thereby, and 
with reference to the partition of the home- 
stead, that the plaintiffs application is made 
only with a view to harass the family. 

With reference to the thakoorbaree and 
rashbaree, the Judge remarks that these pro- 
perties cannot be divided as they are proved 
to be debutter lands and the decree of the 
80th December 1865 in favour of Modhoo 
Mookhee distinctly provides for these lands 
being held joint The suit of the plaintiff 
was therefore dismissed. 

Baboo Unnoda Pershad Benerjee, who ap- 
pears for the respondent in thie case, admits 
that there is no authority on the point as to 
whether the purchaser of a Hindoo widow's 
estate can gue for n partition ; he says that he 
does not go to the extent, and indeed he 
could not go to the extent, of saying that a 
Hindoo widow governed by the Bengal school 
of law cannot put in a claim to enforce a 
tition as against her co-sharera, but he alls 
back upon what be says are the circumstances 
of this particulnt case. The whole of his ad- 
dress amounted to this, that, looking to the 
circumstances of this individual case, the 
Court onght not to allow the plaintiff to en- 
force his right to a partition, because the 
other members of the famjly would be incon- 
venienced thereby. 
Modheo Mookhee could have enforced a par- 
tition of the share which has been declared 
to be hers by a decree of Court ; and with re- 
ference to the inconvenience which would pro- 
bably attend a partition, the defendants have 
to think themselves for that. They chose 
to oppose Modhoo Mookhee in her just claim 

“to ashare of the family property. Modhoo 
Mookhee was forced to borrow money from 
the plaintiff to’ enable her to muintain her 
just clam against the oiher members of the 
family ; ın doing so she became involved, and 
the consequency lias been that her ahare, not 


of the whole of the property, but of a con- | 


siderable portion of the ancestral estate, has 


Jt is very clenr thati 


- demand for a partition. 
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they find themselves. Modhoo Mookhee 
being competent under the Hindoo law to’ put 
in a claim to enforce partition, there is nothing 
to prevent her representative, the plaintiff, 
from enforcing a like claim. 

We, therefore, think that the Judge was 
wrong in dismissing the plaintiffs suit; he 
is clearly entitled to a partition of the share 
purchased by him, namely, a one-third shure 
of the property,'or a 5 annas 6 gandahs 3 
cowries 2 krants sliare 

There are certain items, however, which 
we think cannot form the sulbjeot of parii- 
tion, With referonce to plot No. 6 the defend- 
antas are not in kkas possession of this pro- 
perty ; they are only in receipt of their share 
of the rent of the same, and tke plaintiff 
therefore cannot he entitled to a distinct 
division of his share; he will only be entitled 
to receive rent in proportion to his share, 
namely, one-third of the rent payable by the 

ot. 

T Then, with reference to the thakoorbares, 
rashbaree, and other lands and buildings 
which are appropriated to the service of the 
idola, the decree under which the plaintiff 
derives his title distinotly provides for these 
properties remaining joint, and distinctly , 
reserves them from any partition. These, 
properties, therefore, the plaintiff will hold 


‘jointly with’ his other co-sharera. There is 


also property No. 10, which has been claimed 
by a third and independent party who has 
shown the Court that he is the purchaser of 
that property and that the defendants and the 
plaintiffs predecessor Modhoo Mookhee had 
no right or title in that property. That 
property must also be excluded. The claim 
of the plaintiff with reference to the other 
properties will be decreed: he will obtain 
a partition of these propertira and recover 
his costs from the defendants in propsrtion to 
the claim which has been affirmed by this 
Court. 

We may also observe in conclusion that the 
Judge is wrong in stating that there ig 
contradictory evidence as to the plaintiff's 
We find that the evi- 
dence that the plaintiff did demand a partition 
is not contradictory, but be that as it may, 
there is, as already stated. no doubt that the 
plaintiff, whether he did or did not make a 
demand to that effect, has a right to enforce a 
partition, and therefore his appeal and suit 


pees into the hands of a stranger. This! must be decre-d with the trifling modiflon- 
ppens, every day ; and as alieady ob-| tions noted above, and the decision of the 


served, if the defendants had not opposed 
Modhap Mookhes, they would not have been 
placed in the inconvenient position in which 





Judge must be reversed. The plaintiff will 
recover his costs of both Courts from the 
defendants, respondents, 


, 
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The 27th April 1872. 
Present: ` 
E. The Hon’ble Louis 8. Jnckson and W. 
Markby, Judges. 


Land (Described in Plaini by Quantity aad 
Boundaries.) — Decree — [excass— Possession 
(according to boundaries). 


Case No. 49 of 1872. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Chittagong, 
dated che 22nd June 1871, affirming an 
order of the Moons ff of Futokchery, 
dated ths 20th May 1871. 


Zeenut Ali and others (Judgment-debtors) 
Appellants, 


versus 


Ram Doyal Podddar (Decree-holder) 
Respondents. 


Baboo Bhowanee Churn Duti for 
Appellants. 


Hr. R. E. Twidale ond Baboo Akhil 
Uf Chunder Sen for Respondent, 


Where a plaintiff deseribes land 
amounting to 
oertain 


the boundanes must prevail even if the 
the quantity stated in the plaint. 
Jackson, J—Tuis Court is always ex- 
tremely reluctant to disturb an order made 
by the Judge below after a patient hearing 
of the parties, ond after pains have been 
taken to come to aright decision. Bat it 
does happen that in this appeal both parties 
are agreed that possession has not been 
given according to the boundaries specified 
in the decree. This complaint is made in 
the petition of appeal, and it is also the sub- 
ject of an objection by the respondent ; and 
the contention is further borne out by the 
words of the Judge in his judgment. He 
says: “ the decree-holder asks certain land in 
“excess of the total quantity given him by 
“the decree; as there is DO mention of 
“ gunzaish or excess, he can have but the 
“bare quantity given him by the decree.” 
The Judge appears to have acted on the 
view which he took of the matter, and that 
view, we think, was erroneous, If the land 
which the plaintiff claimed is described as 
amounting to a certain quantity, and also 
is described as lying within certain boun- 
daries, and if the plaintiff is entitled to the 


land, and the decree which he has obtained 
gives those boundaries, the boundaries must 
prevail even if the land exoseds the guantity 
stated in the plaint. _ 

The case must go back to the Judge in 


order that possession may be given according 
to the boundaries specified in the decree, 


The 27th April 1872. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Jurisdiction (of Small Cause Court) — Suit for 
recovery of Reni id to but misapplied by 
Jjaradar )—Act VIII of 1869 B. C. 3. 11. 

Reference to the High Court by the Judge 

`“ of the Small Cause Courts at Hooghly 
and Serampore, dated the 19th Febru- 
ary 1872. 


Brojonath Dey, Plaintiff, 
versus 


Shaumboo Chunder Chatterjee and another, 
Defendants. 

eh Ss ne nen spt ots De 
of rent, when the same has not been applied to the pur- 
pose for wluch it was given, or when a recept for ıt 
iawithbeld from the plantiff, is not ble by a 
Small Cause Court, but by a Aloonslff un Section 11 
Act VIII of 1869 B. Q. 

Case.—On the application of the plaintiff 
in suit No. 977 of 1871, in which a question 
of luw has arisen, I have the honor to draw 
apo statement of the case and to refer it 
under Section 22 of Act XJ, 1865, with 
my own opinion, for the decision of the High 
Court, 

The plaintiff sned the defendant for the 
recovery of Rs. 881 as principal and Ra. 78-10 
interest thereon, in all Res. 409-10, on the 
allegation that, notwithstanding the plaintiff 
has paid the following amounts to the defend- 
ant No. 1, who is an tyaradar of the ten 
annos share zemindars of the village of 
Mchesh, in part payment of rent due by 
him for 1275 B. S., vis, :— 


On 25th Assar 1276 B. 8. - Bs 2 0 0 
n 80th n ” bal 

A Burrat on Gopal Chun- - » 800 0 0 
de: Mookerjee of Ackra. 

On Ist Bhadro 1277 B. 8, 5 0 0 





Total Rs. 881 0 0 





the sum so paid by him has not begn carried 
to his credit in account, and the rent has 
been exacted from him in excess of th nfore- 
said amount. 
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The defendant No. 1 appeared by his 
pleader, denied the demand, and pleaded (1) 
that under the provisions of tioa 11 
Act VITI of 1869 (an Act to amend the 
procedgte in suits between landlords and 
` tenants) if the sum which is alleged by 
the plaintiff to have been paid by him on 
account of rent has not been credited to 
him as rent or a receipt for the same 
withheld from him, he could bring an action 
for its recovery in the Moonsiff’s Court; 
(2) that the suit cannot be enteitained in 
the. Small Cause Court; (8) that the defend- 
ant has never received the sum in ques- 
tion from the plaintiff ; (4) that the rent has 
in no case been paid by the plaintiff without 
issuing out execution of decree against him ; 
(5) and thet the money which is alleged to 
have been given as dbwrrat on the deceased 
Gopal Chunder Mpokerjee had been duly car- 
ried to the plaintiff’s credit on a previous 
occasion for arrears of rent : 

The points for determination which arise 
in this case therefore are— 

1st.— Whether a suit of this nature is cog- 
nizable by the Small Cause Court? 

2ndiy.—lIf the case is maintained in this 
Court, whether the plaintiff’s claim for money 
said to have been paid to the defendant as 
rent is just or not ? 

8rdly.— Whether the money said to have 
peen given as burrat on Gopal Chunder 
Mookerjee bas been duly credited on a 
former occasion to the plaintiff in account as 
arrears of rent or not? 3 

In this case the claim is for the recovery 
of money alleged to hnve been paid by the 
plaintiff to the yaradar defendant on account 
of arrears of rent ;' if the same has not been 
applied to the purpose for which it was 

ven or a receipt withheld from the plaintiff, 
the only course left to the plaintiff is to seek 
redress in the Court of a Moonsiff under 
the provisions of the aforesaid Section 11 of 
Act VII of 1869. I think a claim of this 
nature cannot be entertained by a Court 
of Small Causes as it dées not appear to fall 
under any description of cases cognizable by 
the Small Cause Court as laid down under 
Section 6 Act XI of 1865. 

I am, therefore, of opinion that the present 
suit is one over which I have no jorisdiction 
and would accordingly dismiss the plaint with 
half costs sybject to the decision of the 
High Court. 

The judgment of the High Cowrt was deli- 
7 vered as filler by— 
J.—We think that the view taken 


by the Boll mali Cause Court Judge is correct. 





The 27th April 1872, 
~Preseht+ 


The Hon'ble F. B. Kemp and f. A. Glover, 
Judges. 


Appeal (by one Defendant)— Reversal of Decres 
as to other Dafendants)—Act VILI of 1859 
ae of 


ere for Review of Judgment passed 
by the Hon'ble Justices E. Jackson ond 
Onooccol Chander Hookerjee, on the 15th 
‘July 1871, in Special Appeal No. 294 
of 1871.* 


Ram Chunder Panl and anothér (Plaintiffs) 
Petitioners, 


versus 


Omora Churn Deb and others (Defendants) 
Opposite Party. 
Messrs. J. T. Woodroffe and M. M. Ghose 


and Baboos Doorga Mohun Doss and 
Rajendronath Bose for Petitiouers. 


Baboos Romesh Chunder Mitter, Romanath 
Bose, and Grish Chunder Ghose for Oppo- 


site Party. 


Where óne of soveral defendants ata Appen! not agains 
the whòle decree but only ag. portion oft of tt 
whidh effects him, aid his Before m the Lower Court 
is not a defence common tò the other defendants, the 
decree of the Lower Court cannot be reversed in favor 
of those defendants who have not appealed. 


Kemp, J.— THis is an application to review 
the decision of this Court, dated the 15th of 
July last. Of the learned Judges who pass 
ed that decision one is dead and the other is 
absent, and is likely to be absent for a period 
of more than six months. We may, however, 
remark that the learned Judge who wrote 
the decision, Mr. Justice Elphinstone Jack- 
son, sitting with Mr. Justice Kemp, was of 
opinion that the learned Couhadl for the 
petitioners has made out a sufficient* case to 
admit this review. The review was therefore 
admitted, and the’case has now Leen thorough- 
ly argued. 

It appears that the plaintiffs, who are re- 
presented by Mr. Woodroffe, are the pur- 
chasers of a talook at an auction for arrears 
of Government revenue, the two plaintiffs 
having purchased a 7-dnona share of which 
Ram Chonder Paul took 6 annas and Nubo 
Kishore Sen the remaining one-anna share. 


leper Sea eee na 





' © 16 W. R pege 155. 
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talook, they were opposed by the defendanta, 
and the conduct of the defendants was such 
that the plaintiffs very wisely abstained from 
attempting to take possession by force and 
sought redress in the Civil Courts. The de- 
fendunts are very numerous, some 184 in 
number. Many of them did not defend the 
suit at all, others put in appearance in the 
first Court, but their defence was not a 
common defence. Some of them pleaded 
that they hnd no elaka or connection with 
the talook in dispute, othera that they had 
relinquished the lands held by them in that 
talook, and others again that they held 
mirass rights. In short, their defence was a 
varying one and not in any way a common 
one. 

The Subordinate Judge, after going into 
the defences of the different groups of de 
fendanta, found that their allegations had not 
been proved, end that they all had wrongfully 
combined together to resist the plaintiffs ob- 
taining possession of their auction-purchased 
talook, A decree was therefore passed 
against the defendants in favor of the plain- 
tiffs. With this decision all the defendants 
were content with the exception of one, 
namely, Ooma Churn Dey, and he appealed 
to the Judge not against the whole of the 
decision but against that part of it only 
which affected him. His allegation was that 
no witnesses Lad identified him as having 
taken part in the common object of the de- 
fendants to resist the plaintiffs in their at- 
tempt to take possession of their purchased 
talook. The Judge without going into the 
question whether Ooma Churn was a mirass- 
dar or not, which would have materially 
affected tle case, inasmuch as, if he had been 
a mirassdar, it would have been a fact 
corroborating the evidence as to his having 
joined in the common object, found that there 
was not sufficient evidence to identify Ooma 
Churn Dey as having taken part in the com- 
bination. *As stated by the learned Counsel, 
Mr. Woodroffe, it would have been well if 
his clients had let well alone end had not 
appealed agninst the decision in favor of 
Ooma Churn Dey. However, being dissatis- 
fled with the decision of the Judge, the 
appealed to this Court, and unfortunately for 
them the result was that the decision of the 
first Court with which all the other defend- 
ants had rested content was reversed not ouly 
in fkvor of those defendants who appeared 
and defended the suit in the first Court, but 
also as regards those defendants who had not 
appeared at all, and the plaintiffs’ suit was 
dismissed ia toto. To add to their misfor- 


N 


U 


tunes, an order was also made that they were 
to pay separste sets of costs to all these 
numerous defendants. 

We think that the decision of the Division 
Bench of which review is now sought was 
wrong in law. The appeal of Ooma Churn 
Dey, although he was one of the defendanis, 
wes not an appeal against the whole of the 
decision of the Court of first instance. Seo- 
tion 387 enacts that if there be two or more 
plaintiffs, or two or more defendants, in a suit 
and the decision of the Lower Court proceed 
on any ground common to all, any one of the 
plaintiffs or defendants may appeal against 
the whole decree, and the Appellate Court 
may reverse or modify the decree iu favor 
of all the plaintiffs or defendants. Ooma 
Churn Dey did not anpeal against the whole 
decree ; he only appealed against that portion 
of it which affected him, and his defence in 
the first Court was not a defence common to 
the other defendanta. We, therefore, think 
that the learned Judges were wrong in law 
in reversing the decree of the first Court 
in favor of those defendants who had not 
appealed. 

We, therefore, reverse the former decision 
of this Court and restore that of the firat 
Court with costs payable by the defendanta. 
With reference to Ooma Churn Dey, the 
learned Counsel admits that he has no case as 
against him, and that he did not wish to take 
out notice against that party. It appears, 
however, that he has been made a party to 
this application, Md he is therefore entitled 
to his costs which he will obtain from the 
plaintifis including one gold mohur as plead- 
er’a foos. , 


The 29th April 1872, 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Jurisdiotion—Act VIII of 1859 s. 81—Attached 
Property made away with— Criminal Prosacx- 
tion. 


Y | Reference of the High Court by the Judge 


of the Small Canse Court at Goalando, 
dated the 17th February 1872, 


Choitunno Paramanick and another, 


Plaintiffs, 
versus e 
Zumeerooddee Shaikh and others,e ~ 
Defendants. 


IW 


Owil THE WEEKLY 
A suit will lie for the recovery or the value of pro 
~ attached under e. 81 Act VIII of 1859 and 
made away with by the defendants in collusion with the 
attachin prosecution being 


oe 


officer, without a criminal 
instituted against them. 


Case.—Tunm suit is for the recovery of 
Rs. 80, value of 10 maunds of sugar- cane 
Molasses taken away on the 9th Chyet 1277 
B. 8. before judgment, but never produced 
before the Court or deducted from the amount 
subsequently decreed. 

The particulars of the case, as stated by 

laintiffs in their plaint, are-that defendant 
No. l instituted in this Court case No. 289 of 
1871 against plaintiff No. 1 for recovery of 
money due on a AAw/, and caused, in collu- 
sion with other defendanta, 10 maunds of 
molasses belonging to both the plaintiffs to 
be attached under Section 81 of Act VIII of 
1859 alleging them as the Ist plaintiff's pro- 


perty. 

On looking into the records of case 
No. 289 of 1871, I find, while my predecessor 
presided over the Court, the Ist plaintiff 
made au application on the 80th June 1871, 
staling “that he paid to Ist defendant three 
“jars of molasses, valuing Ra. 88, in liqui- 
“dation of a debt of Rs, 89, which lst 
“ plaintiff owed to lst defendant under a kkut, 
“and asked him to return it to him. The 
“ lat defendant evaded his request under vari- 
“ous pretence: s and afterwards sued him for 
“the money due on the kwé without deduct- 
“ing the amount paid him in kind. The 
“ lst defendant who instit this suit, at- 
“tached 10 maunds of molasess, five head of 
“ cattle, and a brass iota belonging to pluintiffs 
“under Section 81 of Act VLII of 1859, and 
“ obtained an ex-parte decree against him. The 
“ property' thus attached was made away by 
“the ist defendant with other defendanis. 
“ The lst defendant afterwards executed the 
“ decree for the whole amount decreed and 
“ attached two head of cattle and one brass 
“lota. All the circumstances took, place 
“when Ist plaintiff wos absent from home 
“from 22nd Falgoon 1277 to 16h Assar 
“1278. He learnt these facts on his return 
“home and ascertained from the Court 
“that the 2nd defendant, @ peon attached to 
“the Court, was entrusted with the execution 
“of the process of attachment issued under 
“ Section 81 ‘of Act VIII of 1859. Heat- 
“ tached the property before jadgment but 
“ made a return that no property wes attached. 
e“ The persons in whose charge the attached 
“u property was kept, can testify to the fact of 
“attachment under Bection 81. He, therefore, 
“ prayed thatthe Court would enter satisfac- 
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“tion of the decree which Ist defendant ob- 
< tained ageinet him, to the extent of the 

“money paid by him before; that the payment 
“to 1-t defendant of Rs. "39-12 which he 
“deposited in the Court for satisfying the 
“ decree may be withheld; that the property 
“ now ander attkchment be made over to him, 

“and that he may be released from farther 
“ liubility.” 


My predecessor, Baboo Kalee Kinkur 

by an order, dated 12th July 1871, recorded 
on the back of the aforesaid application, 
summoned the persons in whose charge the 
property attached, under Section 81 wns kept 
and rejected the prayer for withholding pay- 
ment to lst defendant; and by another 
order, dated 12th August 1871, called for evi- 
dence regarding the charge brought against 
the peon. When I took charge of the Court 
in September last, I found the application 
pending and disposed it of by ordering the 
petitioner to prosecute the peon in the Cri- 
minal Court. 


The case now instituted by plaintiffs is for 
recovery of value of the 10 maunds of molas- 
ses made away by defendants. The facts 
disclosed by the plaint aud the 1st plaintiff's 
application filed on the 80th June 1871 are 
that the 2nd defendant as peon of the Court 
went to execute the process under Section 81 of 
Act VIII of 1859, aitached certain property 
belonging to the plaintiés during their absence 
from home and thatthe Ist defendant in 
collusion with him snd other defendants made 
away with it, This taking away of the pro- 
perty without accounting for it, I hold, is 
nothing leas than felony. Therefore, I am of 
opinion that a casa for recovery of it or its 
value cannot be entertained in a Civil Court 
without the defendants being criminally pro- 
secuted before—vide Coonamull vs. Sarno 
Raur, I Indian Jurist, New Series, page 187. 


Under hese circumstances, I beg respect- 
fully to solicit the opinion of, the Hon'ble 
Judges of the High Court of Judicature on 
the poiut as to whether the case as stated 
above can be entertained by this Court with- 
out any criminal prosecution being held 
against the defendants previously. 


The Judgment of the High Court was 
delivered as follows by— 


‘Kemp, J.—We ere of opinion that the 
suit of the plaintiff can be entertained. 


The Small Cause Court Judge will be in- 
formed accordingly. 
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The 30th April 1872. 


Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 
Res-adjudioata—Aot VIII of 1859 s. 2— Orus 
Probaad. 


Case No. 881 of 1871. 


Special Appeal from a decision passed by 
the Suvordinate Judge of Dacca, dated 
the 18ih June 1871, reversing a decision 
of the Moonsiff o f Manickgunge, dated 
the 81st December 1870. = 


Kalee Coomar Dutt Roy (Defendant) 
Appallant, 


Cersus 


Pran Kishoree Chowdhrain (Plaintiff) 
Respondent, 


Baboos Bama Churn Banerjee and Kishen 
Dyal Roy for Appellant 


Baboos Sreenath Doss snd Doorga Mohun 
Doss for Respondent, 
Section ? Act VIII of 1859 was held not to apply 


to a case where the present plemtiffs name was ordered 
by the Court to be 


Glover, J.—T ax plaintiff in this case sues 
to recover dates of a 10-gundah share 
of a semindaree which belonged originally 
to one Hur Narain Roy. Hur Narain Roy 
had a eon Prorunno Coomar, who died and 
was succeeded by his maternal uncle Dino 
Bundhoo Roy. The plaintiff purchased from 
Dino Bundhoo Roy. There was a suit 


brought bf Kalee Coomar Dutt, the defendant: 


in this cose, against Jugodessuree, the widow 
of Hur Narain, for possession of the property 
after foreclosure of a mortgage. In thet suit, 
the plaintiff in this case intervened and was 
made a party to the proceedings by the 
Lower Court. The case came up eventually 
to the High Court on appenl, and the High 
Court remanded it directing that the name of 
the present plaintiff should be removed from 
the category of defendonta, the casa not 
being one which onght to be decided in her 
presence, but on the contrary that the case 
wes very much complicated from the fnct of 
her having been allowed to putin a defence, 


AS 
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This order was dated the 18th of July 1866. 
We are not shown what proceedings were 
taken by the Court below with refergnoe to 
this order of the High Court ; but when the 
case was again decided after the remand in 
September 1867, in favor of the preseut 
defendant, and which decision was after, 
wards confirmed in sp'ciel appeal on the 
14th of August 1868, we find that the plain- 
tiffs name was then entered in the decree as 
one of the defendants notwithatunding the 
order of this Court of July 1866. After 
that decision, the plaintiff in that suit, the 
present defendant, applied to take possession 
of the property decreed to him, when the pre- 
sent plaintiff put in a petition of intervention 
under Section 280 of Act VIII of 1859, 
This petition was rejected by the Courts 
below and eventually, in special appeal, by 
this Court in January 1870, on the ground 
that the plaintiff was a party to the suit and 
therefore had no right to intervene under 
Section 280. On this the plaintiff brought 
the present euit, 

The defendant contends that the hearing 
of the suit is barred by Section 2 of Act 
VIII of 1859, the point having already been 
henrd and determined in a previous suit 
between the eame parties, and it is also con- 
tended thnt the suit is barred by Section 281 
of the same Act, 

The first Court dismissed the plaintiffs 
suit on beth these grounds, but the Subor- 
dinate Judge reversed tliat decision and sent 
the case back tothe Moonsiff for trial on 
the merits, 

The only question argued before us in 
special appeal is whether the pluintiff’s suit 
was or was not barred by Section 2 of Aot 
VILI of 1859. There can be no doubt 
whatever that her name was ordered to be 
expunged from the list of defendants by the 
order of this Court ofthe 18th of July 1866. 
The order was couched, we may remark, in 
perticolarly sirong language and very muny 
weighty reasons why it was that she should 
not be allowed to remain a defendant were 
given. No doubt, her nama, notwithstand- 
ing this proliibition, does appear some 
two years afterwards in 1868 in the 
decretal order whioh was passed in that 
case afier remand, and .some stress was 
apparently laid upon the neglect of the 
plaiutil! to iake steps when that case 
was heard, to have the decree altered, 
and to have her name expunged from 

e list of defendants according to the 
High Courv’s order ; but it was expluiwéd to 
us, and we think. easonably enough, that after 
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‘the order of this Court directing her name to 
be struck off, she had no further interest in 
the oase and coud not know whether her 
nome had or had not been entered in the 
decree, and no doubt, before the defendant 
con take advantage of the fact of her name 
appearing in the decretal order, he must be 
prepared‘to show, us in what way, the plain- 
tiff cama again on the record as a defendant 
notwithstanding the ubsolute prohibition by 
this Court. Of course it may be, oa sug- 
gested, that ihe Principal Sudder Ameen 
had taken new evidence, to the effect, that 
notwithstanding the original statement of 
facts ghe wos in possession, and on the 
strength of that new evidence had made her 
a party to the suit, but itwould be necessary 
to show this distinctly. The petition pray- 
ing that she be made a party and the order 
passed upon that petition should have been 
filed, As it is, we haye on the one side the 
most distinct order of this Court directing 
her name to be struck off from the record, 
and on the other side we have nothing but the 
bare fact of her name appearing some two 
years afterwards in the decretal order of this 
Court, There was, moreover, it appears in 
1869, some action taken by the plaintiff with 
regard to her name being still on the record. 
She applied to the Subordinate Judge of 
Dacca, setting forth the circumstances and 
declaring that she had had nothing to do 
with the case and had not -interfered with it 
since the order of the High Court directing 
her name to be expunged? Upon this, the 
Subordinate Judge having called for a report 
from his office passed an order to the effect 
thar the fact of her name still remaining on 
the record should not be allowed to piejudice 
her, inasmuch as it appeared that her name 
had been allowed to remain there by some 
error on the part of the transcribers of the 
dectee ; and although the learned Judges of 
this Court, who passed the order dated January 
1870, remarked that this order of the Subor- 
dinate Judge was passed without authority, 
“and no doubt it was so, still it shows 
that the plnintiff was not, asit has been en- 
deavoured to be made out, sleeping over her 
possible rights, but that the moment she 
knew that notwithatandiug the order of this 
Court directing her name to be expunged, 
she still appeared in the decretal order, she 
at once took measures to have the mistake 
remedied. We think that in the face of the 
“order of this Court, directing the plamtiff's 
name to be removed from the list of defend- 
ante onus of showing thst, notwithstand- 
ing that order, she was for some cause or 





other put back upon that list and that the 
suit was decided in her presence, lay upon 
the defendant, special appellant, and he has 
certainly given no evidence to prove that 
fact. No doubt, we have been shown that 
her name appears in the decree of 1867, but, 
under the circumstances, we think that is 
not sufficient, 

We see no reason, therefore, for interfer- 
ing with the order of the Subordinate Judge 
which directs this cose to be tried upon 





the merits. The special appeal is dismissed 
with costs, 
The 80th April 1872. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Í Judges. 


Estoppel— Decree (on the strength of a Kabooleut 
stul in contest). 


Case No. 1298 of 1871. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 5th 
August 1871, modifying a decision of 
the Moons ff of that district, dated the 
10¢h April 1871. 


Ram Dhun Ghose (Defendant) Appellant 
versus 


Ishan Chunder Ghose ond others (Plaintiffs) 
- Respondents. 


Baboo Bama Churn Banerjee for Appellant, 
Baboo Taruok Nath Dutt for Respondents. 


defendant as to the genuineness of a baboolewt when the 
boboole was not put in issue in that case nor its veli- 
dity or genuineness determmed,so as to conclude the 
parties; andın giving the plaintiff a decree on the 
strength of a babooled the genuineness of which was 
still ın contest in a regular sut pending determination 
in the Cavil Courts. 


Kemp, J.—Turp defendant, the ryot, is the 
special appellant. The suit was for rent of 
16 beegahs 13 cottnlıs of land on the basis- 
of a Aaboolewt, dated the 6th of Jeyt 1268. 
The arreura cla'med were for the years 1275 
to 1277. The defendant, the ryot, 8; ecial 
appellant, denied the execution of the kaboo- 
leut und alleged that he held a much Sarger 
plot of land than that covered by the Aadbpo- 
leut, under a mokururee pottah of the year 
1161, confirmed by a subsequent amylnamah 
of the year 1216, 
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The first Court, the Moonsiff of Ghattal, 
gave the plaintiff an amended decree, the 
decretal order being that, out of the sum 
claimed, Rs. 22-8 annas be decreed in favor 
of the plaintiff on the admission of the 
defendant with costs in proportion; excess 
coste payable by the plaintiff. The plaintif, 
the ¢alookdar, then appealed to the Judge. 
The Judge, Mr. Bright, observed that the 
question to be determined in the case was 
the validity of the Aaboolewt upon which 
the plaintiff sues. The Judge then refers 
to the previous distraint case in which the 
plaintiff, the talookdar, distrained the de- 
fodant’s crops for the arrears of 1276. The 
ryot defendant sought to set -aside the dis- 
traiut ae illegal. The kafoolext in question 
wes filed in that case, and the Judge found, 
and erroneously found, that the question of 
the genuineness of that koloolext was adju- 
dicated upon in the distrnint suit, and that 
the Collector finding that the mrears were 
due to the talookdar dismissed the suit of 
the plaintiff, present defendant. The Judge 
then says that the present defendant insti- 
tuted proceedings in the Civil Court to 
establish the genuineness of his pottah. 

This is nota perfectly correct statement 
of the facta, for we find that the- suit in the 
Civil Court which, we may observe, was 
instituted in June 1870, or prior to the pre- 
sent suit which was instituted in September 
1870, was not only to establish the genuine- 
ness of the pottah, but niso and most dis- 
tinctly to set aside the kabooleut dated the 
6th Jeyt 1263 which had been filed in the 
distraint case. The Judge then proceeds to 
state that the former case before’ the Col- 
lector was a decision upon the genuineness 
of the deed, and as the defendant, the ryot, 
had never sued to have it declared that the 
kabooleut was a false document, he, the 
ee would be bound by the Collector’s deci- 

on, The Judge then proceeds to say that 
in the prdsent case the plaintiff has ‘satis- 
factorily proved that the kabooleué in ques- 
tion was executed by the defendant. The 
Judge seams to think that the oral evidence 
for the plaintiff was trustworthy, and that it 
has not been refuted by the oral evidence 
for the defendant; that there was no impro- 
bability in the defendant having given such 
a kabooleut ; and taking the evidence in the 
present case into consideration with the fact 
that the Collector had upheld the kabcolent, 
the Judge was of opinion that the plaintiff 
was entitled to have it declared that the 
habooleut was executed by the defendant. 


With reference to the plea of payment, the | evidence proves the kabooleut. How 
fi 
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Judge held that the defendant was unable 
to prove that he had paid the arrears. The 
decision of the first Court was therefore 
modified, and the plaintif was declared enti- 
tled to recover the whole of the arrears 
claimed with all costs of both Courts, 

In special appeal, it is contended that tha 
Lower Appellate Court was nites Sn law in 
holding that the decision of the ector in 
the distraint case was conclusive and binding 
against the defendant as to the genuineness 
of the kabcoleut, inasmuch as the kaboolent 
was not put in issue in that onse, nor 
was its validity or genuineness determined so 
as to conclude the parties ; that the Lower 
Court was wrong in holding that the ryot, 
special appellant, had not sued to have it 
declared that the kadoolewt was a forgery, 
whereas his suit No. 617 was expressly insti- 
tuted to set aside this Aaboolext upon which 
the present case is based ; and that as that 
suit No. 617 is still pending on remand by 
this Court, it was improper for the Appellate 
Court to give the plaintiff a decree on the 
strength of a kabgoleut which is still in con- 
test in a regular sult; and there is also 
another ground that as the Court of first 
instance before whom the plaintiff’s witnesses 
were exawined, distinctly found, for reasons 
stated at length in its Judgment, that they 
were untrustworthy and rejected the kaboo- 
leut on various grounds, the Lower Appellate 
Court was wrong in reversing that judgment 
and Holding the Aaboolewt to be proved 
without in any way considering or meeting 
the various reasons set forth by the first 
Court. 

“ We have referred to the proceedings in. 
the distraint suit, and we are of opinion that 
the Judge has taken an entirely erroneous 
view of the decision in that case. We do 
not find that the genuineness of this kabooleut 
was put in issue, or that there was any trial 
whatever of that question. It appears that 
in the first instance the ryot’s suit contesting 
the distraint was successful, and on appeal to 
the Collector all that the Collector found was 
that the ryot had not been able to ere 
satisfactorily his plea of payment, and the 
distraint was upheld. The Tunge wad, 
therefore, clearly wrong in using the deci- 
sion of the Collector as conclusive and bind- 
ing upon the defendant on the question of 
the genuineness of this Aaboolewt. There is, 
as contended by the pleader for the special 
respondent, a finding by the Judge that therd” 
is oral evidence in this case which appears to 
the Judge to be trustworthy and 
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Judge may have been inflaenced in this 
opinion by his erroneous finding. upon the 
questiqn of the fact of the kaboolewt having 
been decided to be genuine in the former 
suit by the Collector, we are unable to say ; 
but we do not base our decision upon this 
alone. We find that in the suit brought, as 
already observed, in the Civil Court pre- 
wious to the present sult for rent, the ryot 
defendant, special appellant, sued not only to 
establish his mokururee pottah but also to 
have it declared that the Aaboolext which was 
filled by the talookdar in the disiraint pro- 
ceedings was a spurious kaboolewt. It is 
admitted that that case is still pending on 
remand from this Court, and that the question 
of the genuineness of this kaboolewt has not 
yet been determined by a competent Court. 
Now it appears to us clear that, if the 
defendant succeeds in that cnse, all that the 
plaintiff will be entitled to will be to retain 
the decree which has been passed by the first 
Court giving him the rent admitted by the 
defendant, Ifit should so happen that the 
ryot’s case fails, even then we do not think 
that the plaintiff's remedy is in any way 
barred, for in the event of the ryovs suit 
failing, the position of the ryot defendant as 
holding under the kaboolext will be restored 
and the plaintiff wil) be entitled to claim the 
rent under that kabooleut, and any plen as to 
the suit being barred wiH be met, and we 
think successfully met, by the fact that the 
question as to whether the kabooleut was 
genuine or not Was a question which was 
pending in the Civil Courts. 

We, therefore, think that the plaintifl is 
- not entitled to the decree hich he has 
obtained from the Judge and that the deci- 
sion of the first Gourt must be restored. 
The decision of the Judge is reversed with 
costs payable by the special respondent. 


The Ist May 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Hiadoo Law of Succession—Jotnt Fami 
of Surviving brothers—Par Camta— 
toy— Pgrtition Desd—Bill of Sale. 


‘Case No. 1268 of 1871. 


Special Appeal from a decision passed by 
the §ubordinate Judge of Dacea, dated 
the lst July 1871, affirming a decision 

Moonsiff of Manickgunge, dated 
the 14th January 1871. 
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Ruttun Kristo Bosoo (one of the Defend- 
ants) Appellant, 





versus 


. Bhugoban Chunder Bosoo (Plaintiff) ` 
Respondent. 


Baboo Nulit Chunder Sen for Appellant, 


Baboos Sreenath Doss and Bhugobutty 
_ Churn Ghose for Respondent. 


Dy the oo succession, on the death of 
oie ers Aiae a e E i E 


take eee ot np 
of 1 


does not follow that N was dead in 1260 or that a sale 
all to have taken place in 1262 by N must neces- 
y be falso, 

Kemp, J.—Txum plaintiff in this case sued 
to recover possession of a one-anna share 
in six talooks, claiming that one-anna share 
as his ancestral right; also of a 10-gundah 
share of the same talooks as the heir of 
Ashanund arid Krishnanund, and of a farther 
share of 6 gundahs 2 cowries 2 krants by 
purchase from Nityanund Boge, under a deed 
of salo dated the 20th of Srabun 1262. 
Total claim, 1 anna 16 gundahs 2 cowries 
2 kranta. The plaintiff alleges that he applied 
to the Collector under the Butwarah Law for 
a division of the estate, but that his oo- 
sharers objecting, the Collector refused to 
make a partition and referred the plaintiff 
to a Civil Court to establish his right. Henoe 
the present sult, 

The defence is that neither the plaintiff 
nor his father Ramessur bad any title as 
heir-at-law to any portion of the estate of 
Krishnanund and Ashanund, inasmuch 
as Ramessur, the father of the plaintiff, was 
not adopted hy Surbessur during the lifp-time 
of Ashanund and Krishnanond. 

With reference to the purphase from 
Nityanund, the allegation of the defendants 
was that plea of purchase was a false plea, 
and that the defendants were in possession 
under a Meeras right. With reference to 
the lst share claimed by the plaintiff as his 
ancestral right, no objection was made by the 
defendants. 

Both Courts have given the plaintiff a 
decrees. 

Before entering into the questions raised in 
special appeal, we think it right to mention 
that from the genealogical tree filed in the 
case and which is not disputed, it appears 
that Gunga Pershad, the hegd of the family, 
had six sons, Kebul Kristo Bosoo, Raj Kristo 
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Boso; Ramuanund Bosdd, Ashafiund Bosoo, 
Krishnanund Bosoo, and Surbessur Boeoo. 
Kebul Kristo Bosco liad two sons, Joy 
Kristo Bosoo, and Kristo Mungnl Bosoo ; and 
Kristo Mungul left a son Ration Kristo 
Bosoo, the defendant, special appellant. 

Raj Kristo Bosoo hdd two sons, and 
Ramanund had also two sons, one of whom 
was Nityanund Bosoo, the plaintiff's alleged 
vendor of a 6 gundahs 2 cowrios 2 kranta 
share. Krishnanund and Ashanund died 
without issue. Surbessur, the sixth son, it 
is alleged, adopted Ramessur Bosoo, who 
again adopted Bhugoban Chundar Bosco, 
the plaintiff. ` 

The fist grodnd taken in special appeal 
is, that the Lower Court was wrong in law in 
not trying the real question in the case, 
namely, whether Krishnanund and Asha- 
nund predeceased Surbessur and whether 
the adoption of plaintiffs father took place 
during their life-time. 

It has been urged for the respondent 
that this is a new point not raised in the 
Court of first instance or in the Appellate 
Court. It appears that it was rnised in the 
written statement of the defendant, and there 
is a clear finding by the first Court, that the 
adoption of Ramessur, the father of the 
plaintiff, took place in the life-time of Krish- 
nanund and Ashanund. ‘That this point was 
not seriously contended before the Judge 
appears very oledr from the second ground 
of appeal to him by the defendant, for in 
that ground it is admitted that the four 
brothers, that is to say, Kebul Kristo, Raj 
Kristo, Ramanund, and Surbessur Bosoo 
left seven sons. The first Court having 
found on the evidence that the adoption of 
Ramessur, the plaintiffs father, took place 
before the death of Krishnanund and Asha- 
nund, snd the decision of the first Court 
having been confirmed by the Appellate 
Court, and the matter not having been pressed 
before thé Judge, we overrule the first ground 
of special appeal. 

The next ground is, that the shares of 
Krishnanund and Ashanond having been 
divided among his brothers’ sons into six 
shares, each succeeding per capita and not 
per stirpes, the plaintiffs claim to the half- 
anne share from Ashanund and Krishnanund 
cannot therefore stand. 

We think there is some weight in this 
objection. It is very olear that Krishna- 
nund and Ashanund would inherit each one 
anna out of the six annas of their fgther 
Gunga Pershad, or in the aggregate two 
annas of the property. Therefore, on their 
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death without issue, the sons of the gdttiving 
brothers would take pér sapita and mot 
stirpes, ond the two anias Which belonged 
to them would he divided amongat the seven 
gona of the surviving four brothers tho left 
issde, In that case, the plainttff would hot 
be entitled to 10 gundahs of the property 
or one-fourth of the estate left by Krishna- 
nond and Ashanund, but that estate would bd 
divided into seven shares of which the plain- 
tiff would be entitled to one share, that is 
to sey, to one-seventh, and dot to dne-fourth 
of the two annas as found by the Court 
below. But it is contended that in 1863, 
in a suit between Raomessur, the father of 
the plaintiff, and the present defendant, 
speciel appellant, it was decided that Rames- 
sor had been in possession of this share for 
more than twelve years in 1868. In special 
appeal ‘it is contended that the lower Court 
was wrong in treating. that decree as evi- 
dence against the defendant in the present 
case, and we think that that contention is 
correct. That decree does not refer to the 
six talooke vow in dispute. At the moat 
it only refers to a very eamnll quantity of 
land in some monzahs in these six talooks. 
There was no dispute ás to the share of 
Ramesanr, and no decision upon that point. 
Therefore, by the rules of Hindoo succession, 
the plaintiff is clearly entitled to a share 
of one-seventh only in the estate of Asha- 
nund and Krishnanund, and so mach of the 
decision of the lower Court, therefore, must 
be reversed. 

We now come to the last point takèn in 
special appeal, namely, the ground which 
opens out the question of the purchase from 
Nityanund Bosoo of a 6 gundahs 2 cowries 
2 ts share, Nityanund, as already 
observed, was the son of Ramanund. The 
plaintiff has put in the kobalad, dated the 
20th Srabun 126%, which has been found by 
both Courts to be proved on the evidence. 
In special appeal it is contended that because 
in the partition deed, dated the [2th Kar- 
tick 1260, filed by the plaintiff iù this case, 
in the column showing the shares of the 
different members of the family, the name 
of Manick Chunder Bosoo, the son of Nitya- 
nund, is inserted in lier of that of his father, 
it Is therefore clear that Nityanund was 
dead in 1260, and tle sale which is alleged 
to have teken plece in 1262 mast necessarily 
be false. We do not think that this follows 
ns anatural consequence of the patho oP 
Maniok Chunder being inserted in that deed 
instead of the name of his faiber Nitysffffhd 
Bosoo. Tle kobalch has been put in and 
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duly proved, and oñ the finding of fact as 


to the genuineness of the Aobaiah, we think | ing 


we shoqld be wrong in special appeal, simply 
because the name of Manick Chunder ina 
joint family like this appears instead of that 
of his father Nityanund, to set aside the 
concurrent finding of the two Courts below 
on a question of fact. We, therefore, dis- 
miss the special appeal of the defendant with 
reference to the findings as to the adoption 
of Remessur, and as to the purchase from 
Nityanand, and decree his appeal with refer- 
euce to the ahare which the plaintiff takes 
as heir of Krishnanund and Ashanund, and 
modify the decision of the Court, below 
to this extent by declaring that tho plaintiff 
is only entitled to one-seventh of the estate 
of Krishnanund and Ashanund and not to 
one-fourth, . 

The costs of this appeal will be paid by 
the special appellant as he has failed in the 
main point in the case, - 


The Ist-May 1872. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Inisrest— Costs. 
Case No. 85 of 1872., 


Miscellaneous Appeal from an order passed 
by the Officiating Additional Subordi- 
mate Judge of Dacca, dated thé 28rd 
December 1871. 


Bharut Chunder Sircar and others (Judg- 
ment-debtors) Appellants, 


wer sus 


Gouree Pershad Roy (Decree-holder) 
Respondent. 


Baboo Kashee Kant Sen for Appellants. 
* Baboo Nullit Chunder Sen for Respondent. 


Costs in tho pult carfy eee Cee the conittazy is 
stated in the dearee. 


Kemp, J.—Tum question raised in this 
appealis whether the oosts in the suit are 
to bear interest or not, We may observe 
that this point was not raised below and hes 
besn raised for the first time in this Court. 
Fhe decree is silent as to awarding interest 
on costs, but it has been the practies of this 
Co to award interest on costs on the 


ground that costs generally carry interest 


without any distinct order to that effect be- 
required. There are two decisions to 
that effect to be found in Volume I, Weekly 
Reporter, Miscellaneous Rulings, page 1, 
and in Volume II, Miscellaneous Rulings, 
page 21. There is no ruling that we oan find, 
nor has any such raling been brought to our 
notice which rules otherwise, and the ruling 
of the Full Bench which has been quoted 
by the pleader for the appellant is, we think, 
inapplicable to the facts of this case. The 
question there decided was whether interest 
could ba awarded on the principal sum de 
creed or on the subject-matter of the suis 
when the decree is sib nt on that point, and 
the Full Bench decided that it could not, but 
there was no ruling as to interest on coats. 
Moreover, interest on costs is not of the seme 
character as interest on the subject-matter of 
the suit, Costs, as observed by Mr. Justice 
Glover in the. course of the argument, are 
advanced by perties from time to time dur- 
ing the progress of the suit; and when a 
party succeeds in a case, he is, we think, en- 
titled to interest upon any sums duly and 
fairly spent by him in litigation. We hold, 
therefore, that, as a general rule, unless itis 
distinctly stated in the decree that no interest 
is ak be given on the costa, wa ought to award 
Pre appeal is dismissed with costs. 





The 2nd Mey 1872. 
Present : 


The Hon'ble Louis 8. Jackson and 
W. Markby, Judges. 


Plea of Limitation—Dafendants Possesston (in 
his own 
Decree (for lands wnasceriained ). 


Cases Nos, 1287 and 1288 of 1871. 


Special Appeals from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 21st August 1871, affirming 


a decision of the Sudder Moonsiff of 


that district, dated the 29th July 1870. 


Nathoo Sigh and others (Defendants) 
Appellants, 


versus 
Ram Buksh Singh (Plaintiff) Respondent. 


Baboo Kalee Kishen Sen and Chunder 
Madhub Ghose for Appellants. 


M. U. Gregory and Baboo Boodh Sen 
SingA for Respondent. 
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The barra ronald held (oat m 4-0436 Toere 
Era defendant's 


to distinguish 
in Ta owt righi om bis pesmi as as farmer of the 


Partia Oourt sehived ts allow a deoree'to wand whlel 
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Jackson, J.—Tursa two appeals have been 
argued almost simultaneously, ‘and both cases 
have been disposed of in a single judgment by 
the Moonsiff as well as by the Lower Appel- 
lato Court, The plaintiffs are mainly, it 
seems, the same parties, though there are some 
one or more concerned in one case who are 
not concerned in the other. In suit No 1288 
the defendants are Lalljoe Singh and* others, 
and in suit No. 1287 the defendants are 
Nuthoo Singh and others. In both onses the 
plaintiff sued to recover certain specified 
parcels of land, being portions of putnees, 
described and set out with particularity in the 
khusrah of the Collectorate. 

The defendants set up the plea of limita- 
tion, and they moreover denied the plaintifPs 
title. It will be more convenient to deal 
with the case in which Lalljee and others are 
defendants, namely appeal No. 1288, first 
The plaintiffs have had decrees in their favor 
in both suits, As to the defendant Lalljee 
Singh, the plea of limitation must fail, because 
the defendants who, it appears, hold other 
lands in the vicinity, also held in farm some 
share of the plaintiffs, and therefore it does 
not lie in their mouths to say that they have 
been holding adversely to the plaintiffs. If 
the lands now in dispute be found to belong 
to the plaintiff they must be given up, because 
it would be impossible to distinguish the de- 
fendant’s possession in his own right from 
his possession as farmer of the plaintiff But 
there is another and a very serious objection 
to the judgment of the first Court which has 
been confirmed by the Subordinate Judge. 

The decree as we read it, taken by itself, 
has the appearance of a final decree, fòr it 
purports to give the plaintiff the parcel of 
land claimed according to the boundaries and 
the description given in the AAusrah. But 
it is manifest, on looking to the judgment, 
that the Court was unable to ascertain before 
the decision of the suit what were the pre- 
cise position and boundaries of the land 
claimed. In fact, by the terms of the judg- 
ment, the Court expressly reserves the as- 
certainment of these iculars by directing 
that an Ameen be sent after the rainy 
season to measure and ascertain the bounda- 
ries of the land. Therefore the decrdés, al- 
though it appears final, is not so, and Mr. O. 
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Gregory, who appears for the respondent, is 
unable to give any explanation of how the 
decree and the judgment do not conform. 

There must have been some error’ on the 
part of the officer who drew up the decree, 
because it is not in accordance with the 
judgment. We cannot allow a decree to 
stand which gives to the plaintiff something 
unascertained, and which might after all not 
be ascertainable. This is not like a case 
where an account is ordered to be taken, or 
where wasrilnt has to be calculated; but 
it is a suit for a certain specified parcel of 
land, and the decree must define the boun- 
daries, 

This case (No. 1288) in which Lalljee 
Sing is concerned must therefore go back to 
the first Court, the decree of the Lower 
Courts being set aside, with direction that the 
necessary enquiries may be completed and a 
final decree drawn up. 

In the other case No. 1287, in which Nuthoo 
Singh is defendant, the ground on which the 
plea of limitation ought not to prevailin the 
other case does not exist. Nuthoo Singh 
and the others deny that they ever. held a 
share in the plaintiff's land, and therefore 
the decision in Lalljee’s case cannot apply to 
this case. The case must go back to the 
Lower Appellate Court in once that it may 
determine the plea of limitation on its merits. 
If the determination be in favor of the de- 
fendants, then there is an end of the suit ; 
but if it be determined in favor of the plain- 
tiff, then the case will go to the first Court 
with the like directions as in the other conse. 

Markby, J.—I concur in the order of remand. 





The 2nd May 1872. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Plea of want :of)—Confhotin, 
sel gg bo Ji Conficting, 
Equitable ilty. 


Cases Nos. 1810 and 1818 of 1871 under 
Act X of 1859. 


Jurisdiction 
Claims to 
Appéal—Benames 


Special Appeals from a decision passed by 
the Judge of Beerbhoom, dated the 22ng 
June 1871, reversing a decision’ of the 
Deputy Collector of that district getad 
the 28tik September 1870, 


Rulings. 3y 


D Cibil 


Harish Chunder Roy (Defendant) Appellant, 





versus 


Poorna Soonduree Debee (Plaintiff) 
Respondent. 


Baboo Mokinse Mohun Roy for Appellant. 


Baboos Sreenath Doss aud Rash Beharee 
Ghose for Respondent. 


was 


petent to 
appeal was held to lie to the Judge; but as this objection 
was not taken in tho Lowe Ap High 


question of benames and equitable hability erlaihg out 
of a sut for rent where the relation of landlord and 


tenant was clearly and distinctly denied. 


Kemp, J.—THEsE two appeals No. 1810 
and No. 1813 have been heard together 
and one decision will govern the two cases. 
We have had the advantage of a very able 
argument by the pleaders on both sides. The 
suit was brought against the defendant No. 2, 
special appellant, for arrears of rent, The 
allegation was that there is a mowrosee 
jote in mousak Dourka Sigua held in 
the name of one Shama Churn Mookerjee. 
The plaintiff Poorno Soonduree Debee is the 
purchaser of this jote, or rather her hus- 
bend purchased it benamese in her name. 
The allegation of the plaintiff is that in this 
jote in which the defendant, is also a co- 
sharer, 1 16 cottahs of land: was 
taken in lease by the defendant No. 1 Gour 
Boondur Mookerjee and another at a jumma 
of Ra. 4-4 annas ona kaboolest executed 
by them Gour Soondur and another, but 
that the real beneficial owner was the de- 
fendant No. 2, Hurish Chunder Roy. The 
gnit is for the rent of the two holdings. 

The defendant Hurish Chunder Roy 
denied the relationship of landlord and te 
nant; he also denied the execution of the 

* kabooleut and alleged that the mowroses 
jote was the joint property of the defendant 
and of the plaintiff's husband Protab 
Chunder. 

The first Court, the Deputy Collector, was 
of opinion that the question could not be 
decided by the Revenue authorities ; but he 
went farther, and although he held that he 
had no jurisdiction to try the case, went 
hto the. merits and found that there was 
nothing to prove that Hurish Chunder Roy 
ex the kaboolewt, He sccordingly 
dismissed both suits. 

~ š 
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On appeal, the Judge, Mr. Crastar, oh the 
question whether the Revenuë Contts had 
power to entertain this suit, after commenting 
upon the case of Prosunno Coomdr Roy Chow- 
dhry, decided by the Full Bench, to be found 
in Volume VIOL, Weekly Reporter, page 428, 
was of opinion that that ruling did not apply 
to the circumstances of the presetit case, 
The Judge was of opinion that this case 
was one which the Revenue Courts were 
folly competent to tty, and he refets, in 
support of his opinion, to the ‘case of Bipin 

Chowdhry es. Ram Chutder Roy; 
reported at page 12, Volume XIV, Weekly 
Reporter, and also to a case to be found in 
Volume IX, page 71. The Judge thet says 
that it is true there is a decision in Volume 
XI, Weekly Beporter, in the case of Kishen 
Buttee Misrain vs. Hickey, at page +406, 
which conflicts with the decision cited above; 
but thet he prefers to beguided by the de 
cision first cited by him. He therefore, 
held that the Revenue Court was competent 
to entertain the question. On the mefits he 
found that Hurish Chunder was in 
sion and that there was sufficient evidedob tô 
warrant the Court in concluding ‘that he was 
the tenant actually in possession of the land 
and Hable for the rent claimed. The decision 
of the Deputy Collector was thérefdre fres 
versed in both cases and the appeal decreed. 

The defendant is the special appellant, atid 
the first ground raised by him in special ap- 
peal is that the Judge had no jurisdiction to 
try the appeal, inasmuch as the dedision of 
the Deputy Collector did not determine any 
question relating to a title in land or to some 
interest in land, and therefore thdt, undet 
Section 158 of Act X of 1859, there was 
no appeal to the Judge; that the appeal, 
if any, from the decision of the Deputy 
Collector, which was a decision on å qdestion 
of whether rent was due or not, would lie 
to the Collector, and therefore that, on the 
point of jurisdiction, the Court ought to set 
aside the decision of the Judge. 

The second point is that the Judge was 
wrong in holding that the question of benamee 
and equitable liability arising therefrom, as 
raised m the present case, could be determined 
by a Revenue Court under Act X of 1859; 
and lastly, on the merits, that the merè fact 
of the defendant having had possession of 
the land which he claimed to hold directly 
under the proprietors and not as tenant onder 
the plaintiff, it was not a possession which 
entitled the Court below to assume that the 
specif! appellant was liable to pay the rent 

imed by the plinth. 
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On the first questipn raised, namely, the 
question of jurisdiction, we may observe 
that this objection was not taken in the 
Lower Appellate Court. Moreover, we are 
of opinion that a question relating to an 
interest in land as between parties having 
conflicting claims, was determined. by the 
judgment of the Deputy Collector, for, al- 
though the Deputy Collector in the first 
pert of his decision was of opinion that a 
Revenue Court was not competent to enter- 
tain and decide the question, he did really 
enter into and deteimine it. 

The question at issue in the first Court, and 
which was determined by that Court, was 
whether Hurish Chunder Roy was a co-sharer 
of the plaintiff, or whether he was a tenant 
subordinata to the plaintiff. Therefore, we 
think an appeal did lie to the Judge, but we 
are further of opinion that this objection not 
having been en in the Lower Appellate 
Court, we ought not to entertain it at this 
stage of the case, and we are supported in 
this opinion by a decision reported in Volume 
I, Weekly Reporter, e 279, and by a 
late decision in Volume Bengal Law Re- 
ports, page 42, Appendix,” in which the 





* The Sth March 1869, 
; Present: 
The Hon'ble L. B. Jackson and W. Markby, Judges, 
Plea of Furisdiaion—Waiser of. 


Case No. 58] of 1868, 

Special Appeal deoision of the Officiating Judge 
a E ier Tan e SA 
Cet oe Amam of dis- 
trict, dated the 18th June 1867. 


Mahomed Hosein (Defendant) Appellant, 


Rajah Akhoya Narain Paul (Plaintiff) Respondond, 


Markby, J—In this coase the plaintiff, having borrowed 
money from the defendant, gave his remmdaree in farm 
the defendant, who was to re-im 
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the case. The defendant objected to the furisdictson in 
the first Court, but took no objection to the 

in the Lower Court of ap Without 

te is Scope several te ths a 

the proper case, I think 
rier sieh oiar stanse, w Gigh Got to oat eiie T 
dedsion which we must presunje to be correct on the 
° 


judgment was delivered by Mr. Justice 
Markby. We therefore over-rule the plea af 
want of jurisdiction to hear this appeal by 
the Judge. 

Then comes the question whether the 
Revenue Courts were competent to entertain 
this question. The Judge appears to rely 
upon the decision in the case of Bipin 
Beharee Chow and on a cese to be 
found in Volume IX, Weekly Reporter, 
page 72. We will take the case of Bipin 
Beharee Chowdhry, first. There can be no 
doubt that, if the decision of the Full Bench, 
which is to be found in Volume VIII, applied 
to the circumstances and facts of the case of 
Bipin Beharee Chowdhry, the majority of 
the Judges who decided the case of Bipin 
Behgree would have felt themselves bound 
by the: decision of the Full Bench, but those 
learned Judges in their judgment show, and 
we think very clearly show, a clear distino- 
tion between that case and the case decided 
by the Fall Bench. In the case of Bipin 
Beharee Chowdhry there was no denial of the 
relationship of landlord and tenant, whilg in 
the present case there is a distinc} denial of 
such relationship on the: part of Hurith 
Chynder. In the present case, there is $ 
P of liahility by the defendant, and 
n the case of Ripjn Beharee, on the contrary, 
liability was, as observed by Sir Barnes 
Peacock, eagerly claimed by all the defend, 
ants. We think, therefore, that, as laid down 
jn the decision in Bipin Beharee’s cage, there 
is a clear digtinction between that case and 
the case decided by the Full Bench. i 

We pow come to the decision in Volume 
TX on which the Judge has also relied, The 
facts and circumstances of that cage appear 
to us to be entirely different from the case 
before us, That case was decided -by one 
of the Judges who sat on the Fyll Benoh 
when the depision to þe found in Volume 
VII was passed. We allude to Mr. Justiog 


Macpherson. That learned Ju berry 
that his decision in Volume Tx a 


THE WHEKLY REPORTER. Rufings. aie 


: R agrees | 
generally with the principles leid down in 


the Full Bench decision in Volume VII, 
He observes also that credit was not giyen 
to the real lessee, but to the person in whose 
name the lease was granted ; the Ju 
accepted the finding of the Deputy Collector 
that the respondents were the real legsees in 
possession, and if so, observed Mp. Juptice 
merite. I 
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Macpherson, the relation of landlord and 
tenant existed between the plaintiff and them, 
and thay were liable for the rents, unless 
there was a special contract to the contrary, 
that is to eay, unless there was a special con- 
tract, that the person whose name was used 
should alone be liable. Obviously that isa 
case that has no application whatever to the 
facta and circumstances of the present onse. 

We now come to the Full Bench decision 
to be found in Volume VHI in the case 
of Prosunno Coomar Paul Chowdhry vs. 
Koylash Chunder Paul Chowdhry. The 
learned Chief Justice in that case observed 
that it was never the intention of the Legis 
lature to empower the Collector to try ques- 
tions reluting to rent depending upon equit- 
able rights and liabilities arising from cir- 
cumstances other than those of the relation- 
ship of landlord and tenant. The relation- 
ship of landlord and tenant is clearly and 
distinctly denied here; and the question 
which been gone into is a question 
which, under the Full Bench ruling in 
Volume VIII, the Revenue Courts are not 
ogmpetent to entertain. 

Tn a case which'is to be found in Volume 
XI, Weekly Reporter, page 406, and which 
was passed subsequent to the Full Bench 
ruling in Volume VIII, the very question 
which is now raised before us was clearly 
raised. The learned Judges who decided 
that case, Justices Glover and Mitter, observe 
that, assuming that the kaboolewt upon which 
the action was based in that case was execut- 
ed by the defendant No. 1, a further ques- 
tion still remained, namely, whether the de- 
fendant No, 2 was the party beneficially in- 
terested in the lease, and they held that that 
was a question which was not intended by 
the Legislature to be tried by the Revenue 
Courts, and that the point had already been 
get at Test by the Full Bench decision in 
Volume VII These are precisely the facts 
and circumstances of the present case: if 
we assume that the PE executed by 
the other defendant is genuine, there still 
remains the question whether the defendant 
before us, the special appellant, was the 
party beneficially interested in the lease or 
not, and that is a question which the Judges 
held was not intended by the Legislature to 
be tried by the Revenue Courts as settled by 
the Full Bench decision in Volume VII. 

We think that this case clearly falls with- 

the purview of the Fall Bench decision, 
an ithout going into the merits of the 
case, Wer it is unnecessary to do so under the 
circumstances, we reverse the decision of the 
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Jadge and dismiss the plaintifs suit with 
costs of all the Courts with interest, 





The 4th May 1872. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Posseasion— Compromise— Dispossession— 
Cause of Action— Limitation, 


Case No. 1851 of 1871. 


Special Appeal from a decision assed by 

the Officiating Judge of Hungpore, 
dated the 2nd September 1871, reversing 
a decision of the Subordinate Judge of 
that district, dated the 24th August 1869. 


Nobin Chonder Roy Chowdhry (Plaintiff ) 
Appellant, ‘ 


versus 


Radha Pearee Debia Chowdhrain 
(Defendant) Respondent. 


Baboos Sreenath Dossand Mohinee 
Mohun Roy for Appellant. 


Baboos Unnoda Psrshad Banerjee and Hem 
Chunder Banerjee for Respondent. 


iee pein of the lands in dispute had been 
by defendant to plaintiff under a deed of oom- 
—Hi that every subsequent interference op 


part of the defendant with the plainufPs possession 
of the lands in question must be considered as 

tuting a fresh cause of action, with a limitation of 12 
years from the date when that cause of action arose. 


Mitter, J.—I is quite clear that the judg- 
ment of the Lower Appellate Court in this 
case cannot be sustained. 

The plaintiff is the proprietor of a village 
called Tumbulpore. 

The defendant is the proprietor of a neigh- 
pouring village called Chaole. 

It appears that in the year 1861 the pre- 
sont plaintiff sued the present defendant for 
possession of orrtain lands which he alleged 
appertained to his estate (Tumbulpore), and 
for the correction of a survey map. 

An Ameen’ was deputed to hold a local ir- 
vestigation in the case, and on certain lands 
being demarcated by him, both parties appear- 
ed before him through their duly consti- 
tuted agents, and entered into a oom promise, 
most fall and precise in its terms, by which 
possession of certain lands amounting to 13 
bissees and odd drones was transferred by 
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the defendant to the plaintiff. The deeds of | - The 6th May 1872. 
compromise were regularly filed in Court, Present: 


an in those deeds it was distinctly stated The Hon’ble Sir Richard Couch, Ke, Chief 


that one party had received possession, and A Uges 
the other relinquished it. Upon this a decree | Justice, and the Hon'ble W. Ainslie, Judge. 


was passed in favor of the plaintiff in terms | Sale ia Execution—Rights of Purchaser— Ap- 
of the compromise. Sometime nfterwards,| peel—Reversal of Decree against a Party 
a dispute again arose between the parties | "2% aa Appellant. 

which led to the institution of certain pro- Case No. 921 of 1871. 

ceedings under Section 318 of the Criminal Special Appeal from a decision passed 
Procedure Code, and the Magistrate being of | “she Officiating Judge of Gya, dated t 
opinion that the defendant was in de facto Ist May 1871, reversing a decision of 
posession of the property, ordered her to be | the Subordinate Judge of that district, 


„maintained in posseesion. dated the 24th June 1870. 

The plaintiff has therefore brought the Lalla Ram Surun Lall (Plaintiff) 
present suit to recover possession of the lands Appellant, 
which formed the subject-matter of the com- versus 
promise in the previous suit, and the only Museamut Lokebes Kooer and others 
ground on which the Lower Appellate Court (Defendants) Respondenis. 
has thrown out his case is that the suit is 

: . Baboo Mokesh Chunder Chowdkry for 

barred by the law of limitation. Appellants. 


We are of opinion that this decision is | Mr. ¢. Gregory, Moonshee Mahomed 
erroneous in law. It is beyond all question Fusoof, and Baboo Boodh Sen Singh for 
that possession of the lands now in dispute Respondents. s 
had been transferred by the defendant to the bori 
plaintiff under the deed A ae above Lert sale in azeonton of a decree, of the 
referred to ; and it therefore follows that ev right, and interest of the Judgment-debtor, | 
subsequent interference on the part of the aera ot ae apron Wai pectin h tide and 
defendant with the plaintiffs possession of | the E Gein aioe have to set or ques- 
the disputed lands must be considered as oon- mori eoe Taty ot at Seod mhich had been 
stituting a fresh cause of action, and if the | Z mse eren yahe Jutgment-debtar 
guit is brought within 12 years from the date | An Ap Oourt has no power to reverse the 
when that cause of action arose, no question of Se anoal Lower Oourt as regards a party who has 
limitation would arise in the case. The suit x 4 

is admittedly brought within 12 years from Couch, C. J.—Wuat is really contended ~ 
the date of the above compromise ; and in the | for on behalf of the special appellant in this 
absence of any evidence to the contrary, we | (1% that the Plaintiff, who was the pur- 
must take it for granted, upon the statements | Chaser at a sale in execution of a decree of the 
of the parties themselves, that possession was | "ight, title, and interest of the judgment-debtor, 
actanlly relinquished by the defendant in |S to be considered as having acquired by that 
favor of the plaintiff in the manner and on the | Purchase, not merely the right, title, and in- 
date mentioned in the deed of cotnpromise, | rest of the judgment—debtor, but any right 
That being so, the plea of limitation cannot | title. which the judgment-oreditor might 
be sustatned ; and as no other question remains | bave to set aside or question the validity ofany 
to be decided with reference to the validity | 4¢ed# which had been previously made, even 
of the plaintifs claim, we think it un- |it might be by the judgmentdebtor himself 
necessary to remand the case for further in- | We think that is a proposition which onn- 
» vestigation, not be supported, and we are not aware of 
x any decision which can be quoted for it. 
> We accordingly reverse the judgment of the present case, the Lower Courte have 
the Lower Appellate Court, and restore that | gone very carefully in tothe question, whether 
of the first’ Gourt, the defendant being liable | those mokursree instruments were actuall 
to pay to the plaintiff all the costs of this | executed, anditis found that they were. It 
litigation, is also found that there was a considera- 
tion for them, although itis said that possidy 
the consideration might not hev® been an 
adequate one. It may well be, if a itor 
f had been suing, that the defen would 
6 
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have been bound to produce evidence of the 
consideration, and to show that the transac- 
tion wag one which would be good against 
creditores. But that is not the case here; 
the Lower Courts have found quite sufficient’ 
to show that it was areal transaction, and 
that there was a consideration for it, although 
it is not clear what the consideration was, 
whether it was so ample as to have been 
sufficient against the creditors. We think that 
is a question for the Lower Courts to deter- 
mine, and they have properly determined it 
And supposing that the Jadge of the Appel- 
late Court was wrong in giving effect to the 
decree of the High Court, it is clear, upon 
his judgment, that he thonght there was 
quite sufficient to justify hie decision, if that 
had been put aside altogether, aud that he 
would have come to the same conclusion if 
there had been no such decree. : 

We think there is no ground shewn in 
special appeal for interfering with the deci- 
sion appealed against. In fact, unless the 
proposition which we mentioned cau be made 
out, -that the plaintiff was put in the position 
of the creditora, and bonght the rights of the 
creditors, there is no ground whatever for 

_ this appeal. That not being shown, and not 
‘being in our opinion the law, the appeal, so 
for as the two mokurureedars are concern- 
ed, must be dismissed with costs in proportion 
to their interest. 

But with respect to Gokool, the ticcadar, 
there seems to have been a mistake. He not 
having appealed, the Judge had no power 
10 reverse the decree of the Lower Court as 
regards him. The result, therefore, is that 
the decree appealed against must be altered 
by omltting that part of it which relates 
to Gokool, and to the share which belonged 
to him, and he must pay the appellant’s costs 
to the extent of his share. » 


The 6th May 1872. 

` g : Present: 

The Hon’ble Sir Richard Couch, Kt., Chief! 
Justice, and the Hon’ble W. Ainslie, 
Judge. 

Prohibitory Order— Execuhon— Payment of 
monsy into Couri—Jurisdiction. 
In the matter of 
Maharaj Coomar Kishen Pertaub Sahee, 


Petitioner, 
> ° versus 
Chomigrinee Sree Bhowya Debya und others, 
Opposite Party. 
w s 


Mr. R. T. Allan for Petitioner. 
Baboo Rask Beharee Ghose for 


Opposite party. f 
In execution of a decree ageinst B, the Judge made 
an order petitioner to pay into Court 100 ru- 


Earr in 1871, the Judge of Sarun made 
an order upon the petitioner (the Maharnjah 
of Hutwa) which was in the nature of au 
order of attachment, in a case of execution 
of decree against one Beerpertab Sabee, re- 
quiring him to pay into Court the sum of 
700 rupees out of ‘the monthly allowance !of 
1,000 rupees due from the estate of the Ma- 
barajah’ fp; Beerpertab Sahee,—in the first 
instance for the months of August to Novem- 
ber 1871, and then month by month. 

The Maharajah objected bya petition that the 
allowance due from his estate to Beerpertab 


_Sahee had been paid up in advance from Octo- 


ber 1870 to November 1871, both months in- 
clusive. The Judge thereupon (on the 25th 
September 1871) upheld his former order, and 
directed the Mnhajah to-pay into Court, on 
the 80th September 1871, the sum of 1,400 
rupees, the allowance for August and Septem- 
ber, and thereafter 700 rupees month by month. 
Fiom this last order the Maharajah filed a 
se of Miscellaneous Regular Appeal. 

ot inasmuch as the applicant was not a 
perty to the suit in which the decree was 
passed, it was held that he could not come 
up to the High Courtin appeal from the order 
passed by the Lower Court ; and hiseapplica- 
tion was rejected, on the 2nd February 1872, 
by Mr. Jaatioe Loch. 

The applicant now came up by way of 
petition, alleging that, forasmuch as previous 
to the issue of any purwannak or probibitory 
order from any Court of Justice, petitioner 
had actually paid and advanced to Beer- 
perlab Sahee, the judgment-debtor, the fall 
amount of allowance to which he was entitled 
from October 1870 to 80th November 1871, 
the order of the Judge of Sarun directing 
petitioner to pay ‘into Conrt, on 80th Septem- 
ber 1871, the monthly allowance for August 
and September 1871, was opposed to law and 
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justice, and ought to be reversed ; that, at the 
date of such perwonnch being issued, there 
was nothing due or owing to the said Beer- 
pettab Sahee, and consequently the decrees 
of the several decree-holders could not oper- 
ateon the monthly allowance of the judg- 
ment-debtor, the same having been already 
paid by petitioner ; that petitioner presented 
a petition of objection to the Judge in ree 
pect of execution of the decrees of the 
decres-holders, but that the Judge, without 
having regard to such petition of objeciion, 
in which he stated that he had paid the fall 
amonnt of allowance up to 80th November 1871, 
and hed filed in the sait of Monessur Dosa, 


decree-holder, in decreejaree case No. 10 of 


1871, a receipt of the judgment-debtor for 
such payment, passwd an order requiring 
petitioner to pay over again the allowance for 
August and September. Petitioner, there- 
fore, prayed for a rule to be issued directed 
to the said docrec-holders to show cause 
why the order of the Lower Court, bearing 
date the 25th day of September last, should 
not be set aside on the ground of the same 
being illegal and irregular and in excess of 
its jurisdiction, and that in the meantime all 
farther proceedings in respect of the said 
order of the 25th September last be stayed ; 
and, farther, that precept be issued directed 
to the Judge requiring him to cause notice 
of thie order to be served on the said several 


decree-holders -whose names are specified in A 


his eaid order, as entitled to participate in the 
money directed to be paid into Court, but 
which petitioner had already paid. 

Couch, C. J.—In this case, a prohibitory 
order was issued in April 1871, and served 
on the 26th of April. È 
the Rajah had, as he alleged, paid the year’s 


allowance, and, consequently, at the time of 


the service of the prohibitory order, there 
was no debt in existence, he might have 
taken no notice of that order ; but, consider- 
ing what is the practice of the Courts in the 
Mofussil, it would not have been altogether 
wise to have done that. It might have been 
said that he was admitting by his conduct 
that there was in fact a debt existing at that 
time to which the order would apply. He, 
therefore, appears, in May, to have made an 
application to the Judge to set aside the 
prohibitory order on the ground that there 
was no debt. 

The Judge seems to have entered into the 
question whether there was a debt or not. 
He does not appear to us to find that the 
money had not been peid as the Rajah 
alleged, but he seems to have considered that 


t might be that if 


because there had been a declaration by the 
High Court that this allowance was subject 
to attachment, the Rajah had no business to 
pay it at all, and that it must be considered 
as an evasion or a device to defeat the cre- 
ditor. 

Now, strictly speaking, until the decree- 
holder in this case had served the prohibitory 
order, the Rajah was not bound to pay any 
attention to his claim. The Judge, when he 
came to his conclusion, whether on good 
grounds or not, is immaterial, should have 
said, “I dismiss the applicatlom; I decline 
to set aside the prohihitory order ;” but instead 
of doing that, he proceeded to make an order 
that the Rajah should pay the money into 
Court. That is an order which was not 


justified by any of the provisions in the Civil 
‘Procedure Code—en order which was illegal, 


and cannot be allowed to stand. 

The role must, therefore, be made abso- 
lute, and the order of the 25th of September 
1871 must be set aside; and, as there has 
been an appearance here by the opposite 
party and an attempt to support this illegal 
order, the petitioner must have hia costă of 
this application, which we fix at 82 ru k 


D 
The 8th May 1872. 


Present : a 


The Hon'ble F. Bò Kemp and F. A. Glover, . ki 
Judges. Wo 
Relinguiskment—Non-cultivation— Ancestral Jote 
_ —Mmority yf Holders. 
Oase No. 1824 of 1871. 

Special Appeal from a decision passed by 
the Judge of Beetbhoom, dated the 26th 
Jnly 1871, reversing a decision of the 
Moonsiff of Amdubora, dated the 18th 

Vovember 1870. 


Radhe Madhub Pal and another (Plaintiffay 
Appellants, 





\ 7 


versus 


Kalee Churn Pal (one of the Defendants) 
Respondent. 
Baboo Nil Madhub Sen for Appellants.. 
Baboo Mokinee Mokun Roy for Respondent. 
The non-caltivation of a small portion of an ancestral 
we te nia ee pee seas a 
X not amoun as 
doma ib W. R, p 67. a 


Kemp, J.—TuHis was n snit for þossesion 
of 5 beegahs 6 cottahs of land out gfmjote 


. 


42 Civil THE WEEKLY 





REPORTER. Rulings. [Vol XVIII. 





S 


of 18 beegahs odd oottahs. The plaintiffs 
allege that the land in dispute with the re- 
mainivg portion of the jote was obtained by 
their grent-great-grent-grandfather by a 
potteh in the year 1208 ; that, on the death 
of the plaintiff’s father, which took place in 
1266 Pous, the plaintiffs remained in posses- 
sion for two years and were then forcibly 
turned out by the defendants in collusion with 
the zemindar. 

The defendants admitted that the lands 
are the ancestral jote lands of the plaintiffs’ 
ancestors, but set up a relinquishment by the 
Plaintiffs and pleaded that the zemindar, after 
that relinquishment, hed settled these lands 
with them, and that they are in possession 
under thet settlement. 

The first Court found that the plaintiffs 
were in possession after the death of their 
futher for two or three years; that during 
their minority and owing to their inability to 
cultivate the lands in dispute for one year, 
the defendant, in collusion with the semindar, 
dispossessed them. The first Court, there- 
fore, gave the plaintiffs a decree. 

On appeal, the Judge has found that there 
is proof, to the bffect that, for a period of at 
least one year prior to the case of the defend- 
ant, the plaintiffs did not cultivate the lands 
in dispute. The Judge, therefore, without 
going further into the case, has applied the 
principle laid down in the case of Muneer- 
ooddeen, reported at page 67 of Volume VI, 
Weekly Reporter, and found that the plain- 
tiffs had relinquished the lands in dispute, and 
that therefore the zemindar was justified in 
letting them to the defendant. The suit was 
theretore dismissed. We may observe in the 
first place that the first Court found to the 
effect that the plaintiffs neglected to cultivate 
a portion of the jote for one year owing to 
their minority, and on this finding there is no 
appeal made to the Judge. In the case quot- 
edin Volume VI in which Muneerooddeen 
was the plaintiff, appellant, it was found that 
for some years before the occupation of the 
land by .the plaintiff the defendant in that 
“caso had run away, or in fact had ceased to 
occupy the land, and the Judges therefore 
found that, when a cultivating ryot goes 
away and neither cultivates nor pays rent, he 
must be held to have wholly relinquished the 
land. Now in this caso the plaintiffs are the 
admitted holders of un ancestral jote consist- 
ing of some 18 beegahs odd cottahs ;—the 
lands in dispute only form a portion of that 
Jbte ; tha plaintiffs are still residing on the 
land and are cultivating the remaining por- 





tion*ef&yhe jote. We do not think, therefore, 


that the ciroumstances of the case of Muneer- 
ooddeen apply to the present case at all, for 
in Muneerooddesn’s case the tenant left of his 
own accord and did not pay rent, and he 
neglected ‘to cultivate for several years. 
There is also, as already observed, the find- 
ing of the first Court on the evidence that 
the lands were left uncultivated owing to the 
inability of the plaintiffs to cultivate them 
for one year during their minority, against 
which finding no appeal was preferred. We, 
therefore, think that the Judge was wrong to 
apply the principle Inid down in the case of 
Muneerooddeen to this case, the circumstances 
of which are, as shown above, altogether 
different. 

We restore the decision of the first Court 
and reverse the decision of the Judge with 
costs payable by the special respondent. 





The 8th May 1872. 
Present: > 


The Hon’ble F B. Kemp and F. A. Glover, 
Judges. 


Act FIII of 1869 B. C. s. 102—Swit for Reat 
below 100 Rupecs—Special Appeal. 


“Oases Nos. 1289 and 1290 of 1871. 


Special Appeals free a decision passed by 
the Judge of Dacca, dated the 25th July 
1871, reversing a decision of the Moon- 
sif of Lessragunge, dated the 30th May 
1871. . 


Hurry Mohun Mozoomdar (Plaintiff) 
Appellant, 


versus 


Dwarkanath Sein and another (Defendant) 
Respondent, 
Baboos Hem Chunder Banerjee and Lullit 
Chunder Sein for Appellant. . 


Baboo Grish Chunder Ghose for 
Respondent. 


in a sult for rent below 100 rupees, the J 
dla he i E A one T 
of Td ena tenant betwoon tha patties and especially 
avoided coming to any decision as to nght and title to 
the land or es to any interest in HELD that the case 
fell under s. 102 Act VII of 1 B. O., and that 


no special appeal lay to the High Court. 


Glover, J-—A PRELIMINARY objection is 
taken by the vakeel for the special respond- 
ent to the effect that there is no appeal to 
this Court from the decision of the Judge 


ld 


Civil 


1872. | THE WEEKLY REPORTER. Rulings. R 


under the provisions of Section 102 of 
Act VIII of 1869, Bengal Council. There 
is no doubt that the amount sued for was 
under 100 rupees, and the question is as to 
whether the Court below having decided the 
qoestion of rent as between the landlord 
and tenant, decided at the same time any 
question relating to a title to land or to some 
interest in land as between parties having 
conflicting claims thereto, for, if they have 
done any of these things, an appeal would 
lie. An objection was made by the vakeel 
for the special appellant to the effect that 
this Section would take away from the 
Judgé the power to entertain an appeal from 
the decision of the Court of first instance, 
and that the judgment of the Mooneiff ought 
therefore to stand. This we think is a 
wiong view of the question. The words of 
the Act are—“ Nothing in this Act contained 
“shall be deemed to confer any power of 
“appeal in auy suit tried and decided by a 
“Districts Judge originally or in appeal.” 
The words ‘or in appeal” seem to make it 
quite clear that, whatever may be the judg- 
ment of the Court of first instance, if the 
Judge in appeal sball decide a claim to reut 
as between two parties, and in that case 
shall not decide parenthetically any question 
relating to title to land or to any interest in 
land, that judgment wonld not be open to 
special appeal in the High Court, 

On the substantial question before as, we 
find that the Judge did not try any such 
question relating to a title to land or to any 
interest in land; on the contrary, his judg- 
ment shows very clearly that although, tò 
use his own words, there was a mass of docu- 
ments filed with the case as if it were a 
regular civil suit and as if he had to decide 
on the merits between the two contending 
parties, the contending parties being the 
plaintiff and the intervenor, who each had 
a baenamoh as purchaser in execution of a 
decree, Hp decided only this point namely 
that there was no proof of any egreement 
between the plaintiff and defendant, nor any 
proof of payment of rent by the defendant 
to the plaintiff at any former time, nor any 
such plain relationship of landlord and tenant 
as would justify the Court in dispensing 
with positive proof. It seems to us that the 
Judge specially avoided coming to any deci- 
sion as to right and title to the land or as to 
any interest in Innd. He decided the case 
solely on the want of proof of relationship 
of landlord and tenant between the parties. 

It appears to us, therefore, that the provi- 
sions of Seotion 102 apply to this case, and 
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that no special appeal lies to this Court. 
The preliminary objection must therefore 
be allowed and the special appeal dismissed 
with costs. : 


` 


_ 


The 8th May 1872. 
Present : 


The Hon'ble F. B. Kemp and F. A. 
Glover, Judges. 


Execution of Deorse— Possession of undafined 
S of Įjmalee Property. 


Case No. 175 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the Tth July 1871, modifying a decision 
of the Moonsiff of Naraingunge, dated 
the 19th December 1870. 


Prosunno Coomar Dutt and others (Defend- 
ants) Appellants, 
versus 


a 


Sreemutty Addessuree and another (Plaintiffs) 
: Respondents. 


Baboo Hem Chunder Banerjee for 
_ Appellants, 


Baboos Doorga Mohun Doss and Grija 
Sunkur Mojoomdar for Respondents. 


` A decree for exclusive posession of a plot of land 
of which the judgment-debtors are not the sole own 
is We exeuation. whan the shares of the ser 
shareholders hes not been exactly defined, and no 
partition has taken place, S 

Glover, J.—THus case is closely connected 
with Special Appeal No. 1809 of 1871 just 
decided. In this suit the plaintiffs claim 
the exclusive possession of plot No. 1 for 
building purpo-es, the ground of their claim 
being that the princip] defendant’s father 
hed taken possession of a portion of the 
tjmalee property with the plaintiffs and 
other shareholders’ consent; and in retuin , 
for that consent bad given them, the plain- 
tiffs, exclusive poasession of this plot No. 1 
for the purpose of building their house 
thereapon; and their cause of action they 
state to be the interference with the building 
of that house by the defendants. 

The first Court gave a decree against all 
the defendants in plaintiffs favor, but the 
Subordinate Judge before whom ap 
were preferred, both by the plningifls an 
defendants, while confirming the decision 
of the first Court as against the defedtffnts 
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l to 4, who were the sons of Mirtoonjoy, 
the principal member of this community, nnd 
its most influential shareholder, dismissed 
the plafntifPs case as against the defend- 
ant Nund Coomar. The ‘point which we 
have had argued in special appeal is that 
such a decree is incapable of execution; that 
there being no exact definition of the shares 
of these shareholders, and no partition having 
taken place, the plaintiffs decree for pos- 
session of an-ounknown portion of this plot 
No. 1 cannot be carried into execution. It 
appears to us that, however hard it may be 
on the plaintiff, this objection must prevail. 
Nond Coomar, who has got a decree on his 
appeal before the Subordinate Judge, had 
a right to a certain share in every foot of 
Jand in this Aow/aA, and be can, if he chooses, 
.mnke this decree void and of no effect by 
Inying claim to a portion of every piece of 
the ground on which the plaintiffs might 
attempt to build their house. It jg all very 
well to say-that Nund Coomar might, perhaps 
not to do so, and that this objection comes 
with a very bad grace from the other defend- 
ants against whom the decree has been 
passed; but still the fact remnins that the 
decree, as it at present stands, cannot be 
execoted, inasmuch as under it the plaintiffs 
are to be allowed to have exclusive pos- 
seasion of a plot of land of which the defend- 
ants Nos. 1, 2, 8, and 4 are not the sole 
owners. 

On this ground we think that the judgment 
of the Court below must be reversed, but 
under the circomstances we sha give no 
costs, i 





The 8th May 1872. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Sals in exeoution— Right of Purchaser—Distribu- 
` tion of Rent. 
Caso No. 7 of 1872. 


ANE rappel from a decision passed 
bordinate Judge of Cuttack, 
ceed the 5th October 1871. 
Maharanee Adheeranee Narain Coomaree 
(Plaintiff) Appellant, 


, Cereus 


jah Murdroj Biad adhur Singh Nurendro 
y 8 
Puhadoor (Defendant) Respondent. 


Baboos Jugodanund Mookerjee and 
Chander Madhub Ghose for Appellant. 


Baboos Umnoda Pershad Banerjee and 
Mohendro Lall Mitter for Respondent. 


Plaintiff ha ased at a salo in execution the 
ta and interests of the former etor after the ' 
le of the Government Revenue had paid by the 


Burburakar out of the collections made by him, was 
considered entitled to'a share of those rents in 


entitled to upon the above principle of division, plan- 


tiffs suit was held to have been properly dismissed. 
Glover, J.—TueE plaintiff (appellant) was 
the purchaser in execution of a Piil ‘Court 


decree of , the defendant’s right, title, and 
interest in a killah paying a Government 
revenue of Rs. 7,508-9-8 yearly. 


The revenue was payable in three instal- 
ments— 
Rs, 2,535-11-11 in April. 
» 2,685-11-11 in June. 2 
>. » 2,482-1-9 in July. 


The collectiods of the estate aro stated 
to be (and the fact is not denied): Re. 
26,880-5-4 yearly. ai thes 

The estate appears to have been for some 
years in charge of the Collector, and the 
Surborakar had, before the: date of the sale 
to plaintiff, which took place in May 8th, 
1868, pnid:up the whole revenue for the 
Amlee year, from lst Assin 1275 to Ist 
Arsin 1276, that is, 

Up to the date. of sale, Sxbwrakar had 
collected Rs. 15,507-2-5, and the plaintiff 
claims the two-thirds of this sum after 
deducting the June and July kists of Gov- 
ernment revenue on the ground that, as 
those two kists fell due after the date of his 
purchase, he took the responsibility of pay- 
ment, and was in the same way entitled toa 
proportionate share of the rents already 
collected. 

The defendant denied the plaintiffs right 
to anything more than a share of the col- 
lections proportionate to the time he had 
been owner of the estate. 

The Subordinate Judge took this view of 
the case. He held that the plaintiff could 
not claim a two-third share of the. collec 
tions merely because two kists happened for 
the convenience of the old proprietor to have 
been fixed for June end July. He held 
plaintiff entitled to his share: of the collec- 
tions calculated on the number of days he 
had been iu possession, and finding that he 
bad already appropriated a larger sum, dis- 


| missed bis suit with oosta. 
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It is contended'in: appeal tbat this caleu- The 27th March 1872. 


Istion is made oma wrong principle. 
















If the plaintiff had been at the time of Her Present: . 
urohase liable for the two Government i V. Bayley and W. Markby. 
Fists of June and’ July, there would have he Houle: Judges, 3 of 
been perhaps some show of reason in’ Her : 
contention, but the fact is that she was not |' Witness— Refusal of Dafendant to give’ 
80 liable. When the plaintiff bought the Evidenoe—Benamee, 


estate on the 18th of May, there was no |, 
revenue due. It had been already paid in |: Cane: No, 26 of 3871, 

advance for the entire year by the Serbura- Regular Appeal from a decision passed by 
kar, and the plaintiff entered into possession! she Swhordinate Judge of Mymensingh, 
free of all demands for that year, _ Bat!’ dated the 80th November 1870. 

putting aside this for tle moment, the plaintiff 

as auotion-purchaser at a sale in execution | Knlee Chunder Chowdhry (one of the De~ 
of decree bonght the’ rights and interests-of fendants), Appellant, 
the judgmentdebtor, defendant, as they stood 


on the 18th of May 1868. What were da ; 
those ee It seems tome that they con-| Ranee Surut Soonduree Debla (Plaintiff), 
sisted of the right to hold the estate’ revenue Respondent. 


fres for the remainder of the year, and to: 
collect from the ryots the balance of the 
Re. 26,830-5-4 still outstanding. It is 
alleged, and not denied, that the plaintiff has 
since entering on possession collected these: 
moneys, amounting to Rs. 11,828-2-11. 

It appears to me, therefore, that the plain- 
tiff has, by the decree of the Subordinate 
Judge, got more than she had any rigtit to 
ask, and that, for this: reason alone, her ap- 
peal should be dismissed with costa. I think 
it right to add that, if there were any ‘neces- 
sity to go into the question of assets as the 
Subordinate: Judge has done, I ‘should have 
held that his decision apportioning the 
Teceipts and payments according to the num- 
ber of days each party was in possession of 
the estate, was a very fine and proper one, 
and indeed the only one that could have been 
come to under the clroumstances. 

Kemp, J.—I also think that this appeal 
must be dismissed. I am of opinion that the 
principle upon which the Lower Court has 
distribuied the rent collected by the Surbw-- 
rakar ia proper and certainly fair to the 
parties. The whole of the Government 
revenue which is payable in three kiste of 
nearly equal amounts was paid by the Surbu- 
rakar ou! of the collections before the plain- 
tiff purchased the rights nnd interests of the 


Baboos Unnoda Pershad Banerjee, Romesh 
Chander Hitter, and Hem Chundor 


Banerjee for Appellant, 


Baboos Sreenath Doss and Gopal Lal- 
Miter for Respondent, 

Tn a sult to recover possession brought by the semin- 
dar g st one who claimed to be the dwr-putnesdar, the 
defen though allowed an opportunity to gtve his 
evidence and displace the finding of the Lower Court 
that his lease was'not a- real but a Domma: 


refused to do so, and n 
and his alleged vendee who were called as 


the 

esses for another had in some respects 
idad ti support ot e defendant's’ case, the 
Free Ce ulead ondened the finding of the Lower 
Court. i 


Markby, J.—In this case it ap that 
the plaintiff, Ranee Surut Soondaree, was 
the zemindar of 10 annas of Pergunneh 
Pookhoria, and that some time prior to the 
80th November 1849, a putnee talook: was. 
granted to Anund Chunder Roy and others, 
which was nominally sold to one Brojonath , 
Chuckerbutty on that date, vis, the 80th 
November 1849. 3 

On the 26th December 1855, adur-putnes , 
tenure of the same 10 annas share was snid 
to have been created by the Roy putaeedars 
in favor of one Nitaye Soondor. On the 
16th September 1862, pak age ae 
former proprietor. The plaintiff is, therefore;| cuted a bond for Rs. 3, Vor o 
satiled aor to pwoetlirde of the aleon the defendant KA E a 

share 18 nleo a semindar ot & _ 
ies e Gor a semindaree,.by which bond the dur-putnee 


those rents in proportion to the actual term ; 
of her proprietorship in: the estate; and as- tenure was made security for the re-payment | 


it is clear that, the defendant bas not receiv- | of the loan. : > 
ed more:than what:he is entitled to upon| On tho 22nd September 1868, ee 
the above principle of division, the plaintiff's | Chunder obiained a decree on his'bonàp' bit 
suit has been properly dismissed. ' it was a money decree only. 


e 
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On the 24th June 1864, the plaintiff ob- 
tained a decree for certain putnee rents against, 
Anund Chonder, and on the 22nd September 
1864 there was a eale by the plnintiff in exe- 
cution of her decree of the rights and in- 
teresis of the Roy putneedars, at which sale 
she herself became the purchaser. 

On the 6th March 18665, there was a sale at 
the instance of the defendant Kalee Chunder, 
and in exeontion of his decree of the rights 
and intereats of Nitaye Soondar, at which 
sale he himself became the purchaser, and 
under this purchase he eventually got into 

ion of the land now in dispute ; and 
the question to be determined in this suit is 
whether the plaintiff onn recover possession 
as agaluet the defendant Kalee Chunder, who 
holds ander the above title. 

One of the pleas raised by the defendant 
Kaleoe Chunder, in the firs: Court was that, at 
the time when the snit was brought against 
the Roy pxtneedars, and a decree for rent re 
covered against them, the property had long 

passed ont of that family into the hands 
of Brujo Nath, and that therefore any title 
which the plaintiff based on the proceedings 
in that suit, and the sale in execution of the 
dioree in that suit was worthless, But the 
Lower Court has found npon the evidence 
that the transfer to Brojo Nath was merely 
a benames one, and thet no interest really 
passed under it; the real owners of the 
alii still continuing to be Anund Chunder 

oy and his brothers. ` 

On the other hand, the plaintiff made a 
somewhat similar allegation as regards the 
dur-putnes tenure and: the proceedings by 
which that dsir-putace tenure was transfer- 
red to the defendant, It was alleged that the. 
dur-pwtnee tenure in favor of Nive 
Soondur was a collusive traneac'ton, or, at 

` any iate, nor a real transaction, thar nothing 
passed under it, and that the decree obtained 
by Kalee Chunder was only a collusive and 
i de-ree, š 
. On ‘this point, the Court below has 
found that the dwr-puinese tenure at any 
rate wns not a real transaction, and it also 
-poems to intimate, although not quite so 
clesrly, that the proceedings on the part of 
Kalee: Chnnder were sham proceedings. 
But the Court below has further expressed 
as its own opinion that even if the dur-pwt- 
nee tenure were a real transaction, and it had 
been really transferred to the defendant 
Kaleo Chander Chowdhry by the proceed- 
in the suit on the bond, the sale to 
the pħintiff in execution of a deorpe for 
arrears of rent in tespect of the putnes 


w e 


talook, although it. was under Act X. of 
1859, -would not necessarily get rid of the 
incumbrane: s created by the pwtweedar, and 
therefore not of the dxr-pwinee tenure, 

The .defendart Kalee Chander Chowdhry 
alone has appealed to this Court; and in this 
appenl he contends thnt the sale to Brojo 
Nath by the Roy defendants was a renl 
transaction, and that the creation of the dur- 
pwines in fuyor of Nitaye Soondar was also a 
real trauesction. He supports the finding of 
the Court below that the sale for arears of 
rent would not necessarily get rid of ‘ha 
incumbrances created upon it by the praec- 
dar’; nud, lastly, contends that even if the sale 
to Brojo Nnth-aud the dur-putmee 10 Nitaye 
Soondar are not real transactions, still there 
is some equity as between the plaintif and 
the defendant which would prevent the 
former fiom denying the validity.of the dur- 
puinee tenure. ' i 

As regards the first point, vis. whether or 
no the -transfer, to Brojo Nath was a real 
transaction, or, what 16 commonly celled, only 
n benamee transfer for the benefit of the Roy 
defendanta, as also as regards certain other 
points, we though! ‘it desirable that persons 
should be examined who are more likely 10 
know the real facts bérween the par tive than 
the witnesses who have been examined in 
the Court below ; especially we thought :hat 
Brojo Nath nnd Anund Chander were pereons 
whose evidence ought to be tuken. They 
were accordingly called before us und ex- 
amined. Anund Chunder, however, does not 
avpear to have hnd so intimate a knowledge 
of the affairs of his famıly as we were led to 
suppose, So far as he is acquainted with 
them, he distinctly denies tint Brojo, Nath 
took any interest whatev:T und r the nominal 
aalo tos him, and his evidence is certainly of 
weight, because, as the case stands, he is, 
apparently at any rate, in noway interested 
in.thia suit, he having accepted as flual the 
decree against himself. pane 

Brojo Nath, who must have known the 
truth, has also distinctly dented that he took 
any ‘interest whatever under the snle. On 
this point, therefore, there can be hardly any 
douht that we must affirm the decision of the ` 
Court below. : 

Another important question of-fact is as to 
the dwr-putnee. The Court below has as 
I have already ereid, found that the dwr- 
ad created in favor of Nitaye Scondar 
ike the sale to Brojo Nath was no! a real but 
a benamee transaction. It is not npon this 
point alone, but more particularly upon this 
point, that we thought we ought to have the 
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evidence of the defendant, Kalee Ohunder 
Chowdbry. He is not, as it was suggested, 
in the situation of a mere auction-purclaser As 
a stranger to the property. He held a 4-anna 
share in the zemindaree, aud he advanced 
E~s. 8,000 on the security of the dnr-putnee 
tenure, It might there be presumed that 
he had some g nernl acguxintnnoe with the 
affairs of the xemindaree, and may be pre- 
sumed to have made some enquiry when ste 
advanod the money; if he did so at all into 
the validity of the title of Nitaye Soondar, 
who offered the dar-putnes an secoritr, aud 
probably also, as suggested by Mr. Justice 
Bay ley. into the titl- of his ostenalbl+ grantor 
Brojo Nath. For these rensons, we thought 
that the defendant himself who made the 
wiltten statement ought to be examined, and 
we dliected a summons to issue in his name 
to come here and give evidence. 
Now, there is no doubt that of the wit- 
nesses who did appear, two, wis., Anund 
Chunder and Brojo Nath, have given very 
material evidence in support of the dwr- 
pwtmee tenure 3 and had their evidence been 
supported by that of the defendant himself, 
it would have been a question requiring very 
careful consideration as to whither the fnd- 
ing of the Lower Court could be supported. 
I must not be understood as expressing any 
opinion that this would have been so. 
merely point out what possibly might Le the 
effect of Kalee Chunder’s evidence. Bat it is 
obvious that neither Anund Chunder who 
himself admits that he was for a considerable 
period absent from home, and was not the 
person who managed the affairs of the family, 
nor Brojo Nath who was merely a name, and 
who, although very intimate with the family, 
was not neosssarily acquainted with all their 
affairs—it is obvious, I say, that neither of 
these persons, however conscientionsly they 
may have believed their statements to be 
true, must necessarily be supposed to know the 
whole history of the transaction ; and under 
the circumstances it seems to me impoasible 
to attribute the absence of the defendant to 
auy other cause than to a conviction in his 
mind thnt his evidence when given will go 
against the case which he wishes to estab- 
lish. It must be remembered that this case 
hns been nlready submitted to one Court, and 
_ that Court hes come to a conclusion unfnvor- 
able to the defendant, Knlee Chunder ; and 
I think the best that the defendant could do 
when he asks us to reverse the finding of the 
Lower Court, and to substitut- for it a concla- 
sion of fact favorable to himself, was, when 
an opportunity was given bim which was 
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really an act of graco on the pert of the 


Court shown towards himself, to come here 
and support his case by his own evidence, 
he being the appellant in the canse. ° 

It was suggested to us, and no doubt the 
suggestion was perfectly oaudid, thut, being 
a Hindoo of rank, he would be unwilling to 
give evidence in a Court of Justice, but it 
mst have been well-considered by the Legis- 
lative when-they framed Seotion 170 of the 
Code of Givil Procedure, what was the 


value of such-an objection. Berides, this , 


oljection altogether falls to the ground when 
it is seen, as has been pointed out to us by 
the respondent, that, in a recent case which 
was taken uv to the Privy Council, and the 
printed book of which has been produced 
before us, this very defendant Kalee Chunder 
did appear and did give ‘his evidence in & 
Court of Justice. It does not, therefore, 
appear that there is any reason whatever 
thet in this particular case the same defend- 
aut should decline to appear aud give evi- 
denoe in support of his own case, or to obey. 
the order of the Court in which Coart he 
seeks redress against an order passed by the 
Lower Court against him. e do not, how- 
ever, in this case go so far as Section 170 
empowers us. We prefer to adopt the 


-course taken in the case of Rajah Narsingh 


Deb, Marshall’s Reports, page 176, which 
in many resppcis is very similar to this. We’ 
have heard all that the appellant has to say, and 
we only treat the refusal of the defendaut 
as one of the incidents in the case when 
we consider whether we ought 10 reverse the 
finding of the Court below. Tho onse ‘to 
which I am reterring was heard by Sir 
Barnes Peacock, C.J., and Bayley and Kemp,’ 
JJ. There Rajah Nursingh Deb was sum- 
moned into Court but he declined to come 
in person, making certain ~ suggestions of 
prejudices as in this case. The Chief Jus- 
tice, therenpon, says :— It was‘the Rajah’s 
“ own oase, ‘and therefore we did not thiuk it 
“necessary to or ler his attendance, nor is it 


“ necessnry. > 3> mpel it We simply gave . 


“him the opportunity of giving his own 
‘evidence if he wished to do so, aud the” 
“defendants were allowed, to give their'evi- 
“denoe if they should flnd it n . We 
“are told tha: person: of the Rajal’s station 
“in life in this’ couniry have a prejudice 
“against appearing and’deposing in a Court’ 
“of Justice. It prejudice is the cause 


“of the Rajah’s non-attendince, tha Court - 


“ean only regret it for his own fake and- 


“for the cause of juptice, if his cay wa . 


“true one, But he must not expert the Courg 


4q 
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The only -other question is whether there 
4s any equity which prevents the plaintiff 
from asserting the non-vnlidity of the dur- 
pwines tenure, I had some little difficulty ' 
in ascertaining on what ground thnt equity is 
put ;:-but whatever it may be, this question is 
determined by a pasenge in the jademont of 
the Lower Court, and we see no reason to 
differ from it. Tho Lower Court says :— 
“There is no proof that the plaintiff was 
'“ aware of the above transfers before the 
“sale for arrears of rent. The putneedar 
“ Anund Ohunder Roy and others did not 
“ try to protect their rights by paying their 
“ arrears, and hence the plaintift purchased 
“ the pwinee rights at a sale held in execu- 
'“ tion of a decred for arrears of rent, in 
“t perfect good faith, by paying down an 
4 adequate consideration, and without being 
“í aware of any fraud or other objectionable 
“ circumstances.” This finding, which we 
see no reason to disturb, entirely disposes of 
this‘ last question, and the result is that this 
appeal should be dismissed, and the decision 
of the Lower Court affirmed with this modi- 
floation that the plaintiff will recover means 
profits from the Ist Assin 1273, which ise 
date subsequent to the 8lat Augast 1866, on 
which date the defendant admittedly . took 
possession of the property. 

The appellant must pay the costs of this 


“to find that his charge against. the defendants- 
“of forgery and conspiracy is a true one 
“npon the evidence of menials, when ‘he 
“refuses to give his own evidence upon a 
“matter within his own knowledge. It is not 
“ the wish of the Court to disregard honest 
“ prejudices, however exroneous. But they, 
“cannot allow such prejudices to interfere 
“ with the due administration of justice. If 
“ parties -will not come fo and 

* their own evidence jn cases in which such 
“ evidence is pron a and the -best 
“ that can be they must not com-, 
“ plain if their written statement, ‘erifled by 
“ theirmookhtear,and not by themselves, and 
“ supported by the evidence of menials and a 
“ class af witnesses of whom any number 
“can be obtained to prove any fact that is: 
“ wanted, are pot believed. The Oourt will 
“require the beat evidence to be given, and: 
“ will nat be satisfied with the evidence of 
“inferior witnesses put forward by the, 
‘ parties themselves, while they pemain in the , 
“back ground, and plead their prejadices as 
a an excuse for their absence. As this rule 
“comes to be more generally acted upon, 
“ fewer false causes will be put forwnrd, and 
“the oocnpation of hired Witnesses be 

» 


“ gone, 

Looking to the gret experience and 
knowledge of the country possessed by the 
Jndges who delivered judgment in that oase, 
al] that I need say for my own part is thet I 
entirely agree in. that view. I think tha 
applying the principles of that declsion to 

case, loo to the fact that the Oourt 
below which nally heard the case has 
found that the dur-putnes lease was not a real 


appeal. f . 
Bayley, J.—i quite concur in this judg- 
ment. , l 


The 15th April 1872. 


transaction, looking to the fact that we gave Present : 
the defendant an opportunity to give his own : Tar 
evidence end displace that fudiog al Hasauld, |. oo ree and W. Markby, 


and that he. has refused to do so, I think that, 
notwithstanding the. two wituesses called 
here have in some reapects, as I have said, 
befare, given evidence in support of the 
defendant's’ case, wo ought nevertheless to 
gonfirm the finding of the Court below that. 
this dur-puince tenure was merely a nominal 
and not renl transaction. That being so, and 
affirming the finding of the Court below upon 
the two questions of thot, vis„ that the sale to 
Brojo Nath was n denames, and no real trans- 
action, and the dur-pxtaee tenure in favor of 
Nitaye Scondur was. also a benamee, and 
unreal trangaction, it is unmeoossary to consider 
the next’ question raised, vis., whether the 
sale in execution of degres of the putres 
` teņurg hed the effect of getting rid of the 
incumbrinces orvated upon it before the sale. 


Hisdoo Law—Mitakshara Family—Alisaction of 
undivided Share—Right of Action., 
Caso No. 11 of 1871. o 
Application for Review of Judgment passed 
by the Howble Justices Kemp and 
Markby on the 18th November 1870 in 
Regular Appeals Nos. 170, 284, 240, 
246, 288, 285, 289, 248, 244, 224 and 
487 of 1866.* 5 
Musat. Phoolbas Kooer and another (Plain- 
tifs), Petitioners, 
versus 
Lalla Juggessur.Sahoy and others (Defend- 
ants), opposite party. 


* 14 W. B, 889. 
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Mr. J. T. Woodroffe and Baboos' Mohesh 
‘Chunder Chow ‘and Abinash Chun- 
der Banerjee for Petitioners. 


Messrs. G. C. Pawl, C.’ Gregory and 
Deverine for opposite party. 
Construction to be the Full Bench decision in 
LW. BF. B. pI a oo tho Jadgment ofthe Divison 


478, as to the power of a mem- 
ber úf a Mitekahera ar Raped ‘to alienate or to sus 
share, 


concurred in this construction of it, ants 
Division Bench of ‘this Gourt in a ‘later case, 
reported-in XH Werkly Reporter, 478, 
after referring expressly to the Full Bench 
‘decision, and apparently as a consequence of 
it, arrived at the eame conclusion, 

‘I have given the most careful ‘attention to 
Mr. Woodroffe’s very able argument in sup- 
port of the present application in which he 
Contests this view, ‘bu; I cumnot say thar he 
has shaken my opinion. ‘It is contended that 
it is one thing to aay that a member of a 
joint family cennot alienate his share, and 
another to say that he cannot sue for and 
recover it, and so, in one sense, it may be. 
There may, as I have already said, be owner- 
ship with a restriction on alienation ; but ‘if 
the member of the family is not owner of the 
share, he canuot- either ai o ‘Tecover it, 
It is also contended that this case differs. 
from.the one in XII Weakly Reporter, page 
478, because here all-the family are -parties, 
whereas in that case it was assumed (though: 
as it.afterwaids appeared, erroneously) that 
this was not so. But supposing the assertion 
of fact in reference to: this case to be corr ect, 
that does not, I think, distinguish the ‘two 
cases. Ido notsee how an addition ,of all 
the members of the ‘family as ‘parties will 
enable’a stngle-member to:recover a share, if 
he is not the owner of it; and-the objection 
pointed out in the case in “Kil Weekly Re- 
porter, page 478, is not merely that there is 
a defect of parties, but that ‘the Tight of 
action hes been misvonceived. “ The sult,” 
it Is said, “ should have been brought ‘by all 
“ the joint owners to set aside'the deed as to 
“the charge created by Oodid (one of the 
‘‘members) aa well as to the charge created 
“by Jeetum (another of thu members) and 
“the suit should have been brought by all 
“the members of the joint family and not 
“ by two of them-alone who, before partition, 
“ heve no definite<share. If the deed “were 
“to be set-aside, it would be impossible by 
“ the decree to define the share which the 
“ plaintitfs are entitled to recover, so long ° 
“as the property is joint” And when the 
mistake as'io the defect of parties had been 
discovered and ‘brought to the notice of the 
Court, this view is not altered. In dismisse 
ing the application for a review, Sir ‘Barnes 
Peacock, after restating the facts, says :— 
“ It appears to me, for the Teasons given in 
the judgment (i. e. the jadgment then under 
review), that the plaintiffs ere not eptitled to” 
Tecover possession of the-8 annas ‘share, and 
that they are not entitled to set asido the 
deed as to the 8 annas share.” ‘But this is 


Harkby, J—I vo not ‘think that this 
review ought to be admittod. i 

The ground ou which I based my former 
decision in these appenis-wus this :—It was 
held by the Full Bench* that the titles 
which the-defendants set up through Bhug- 
wan Lall had failed inasmuch as they took 
nothing -under the alienations made by him. 
This was founded on the opinion, as I under- 
stand the judgment, -that a member of a 
Mitakshera family was not, as in Bengal, the 
owner of his share; that:he only became the 
owner of his share ‘upon partition, and that 
consequently to allow ‘him to elienate bis 
share would be to allow him to-éff-ct a par- 
„tition by his own will without the assent of 

is ‘oo-sharera, 


Applying that decision ofthe Full Bench 
to this case, I have all along ‘thought, and 
still think, it-impossible'that the plaintiff can 
have the decree which he ‘asks for, that:is to 
say, if tho family is still joini—a matter 
which I will consider presently. If the 
, family is still joint, then, on the principle 

laid down in the Full 'Bı nch decision, 1he 
plaintiff, so far as this family property is 
concerned, is the owner of nothing; and as 
he is the owner of nothing,-he can, of Course, 
Feoover nothing in this suit > 

I do not, of course, say -that this is neces- 
sarily involved in the decision itself of the 
Full Bench, apart from the reasoning by 
which it is arrived at It would be quire 
poesiblé, though contrary to ‘the general 
principleé-of Hindoo as well as other law 
(see the opinion of Nareda quoted in Cole- 
brooke’s Digest, Book II, ‘Chapter 4, Seo- 
tion 1, para. 6), that a man should be owner 
of his sha:e and yet not be able to alienate 
it But the reasoning of the Full Bench 
and the construction which the Full Bench 
put on Appoovier’s case seem to me to pro- 
ceed on the ground that the member of a 
joint Mitakshara family is not able to alien- 
ate, decause he is not the owner of hig 
shire. Moreover, Mr. Justice Kemp who 
was a party to the Full Beneh judgment has 
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one what the plaintiff in this sult seeks to 
do. e claims “to recover pos-ession” and 
to be enteral in the poblic r cords as “ pio- 
prietor” of certein mouzahs “as pe: shares 
below iepresent-d by fruc:ion of annas,” and- 
in the Schedule to which he here refers, he 
divides each iț-m of the property into two 
parts assigning half to bis browh-r, and claim- 
ing the other half himself Mr Woodroile 
points ont the passage in the judginent in 
XII Weekly Reporter, page 478, wuere it is 
said that if any of the members. refased to 
join as plnintiffs, they would have to b- 
joined as d feudante; bur I gather that the 
Court considered’ that the claim would stiil 
be the same, namely, to set aside the deeds 
in toto and to recover the whole property, 
not any particular share or shares. 

. So, iu an earlier passage of the same judg- 
ment it is suid, “ the plaintiffs, as two only of 
“ the members of a joint family’ which has 
“not been separated, and as two only of the 
“ owners of joint property which has not been 
“ parritioned, are not entitled to any certain 
“ d finite share for which they can sue 
“ alone.” Mr. Woodroffe argues that the 
force of this observation lies in the Inst six 
words, and that if the other members of the 
family are joined, then a share may be sued 
for and recovered by one member alone. But 
I cannot come to this conclusion, except on 
the hypothesis that the suit in which the 
single member sued for his share was a suit 
for partition as well asa suit for possession. 
I shall stste presently my reasons for tbink- 
ing that this view would not be applicable 
to the present case; but, apart from this, I do 
not think thet this was what was mbant. I 
think is was meant that the whole family 
should be made parties, and that the suit 
should be brought not to recover a shere of 
the family property, but to recover the 
whole. Whether, therefore, the Full Bench 
decision be right or wrong, it appears to me 
that the Division Court has diawn from it 
the same consequence which I would draw 
from it, and, as it appears to me, the only con- 
sequence which can be drawn. from it, 
nemely, that a single member of a joint 
fumily, not being the owner of his share, 
caunot recover it, 

„Another argument relied on by Mr. Wood- 
Tuffe was that the question of the plaintiff's 
Tight to recover in this suit was referred to 
and affirmed by the Full Bench. It is true 
“that of the questions pat to the Full 
Bench is in terms whether, the plaintiff had a 
right {o recover, but the Full Bench did not 
consider that question separately. They had 


not before it the state of the family, and 
could not know whether, since the death of 
Bhugwan Lall it had been separated or not, 
Mr. Justice K: mp would certainly know if 
this point hud been decided by the Full 
Bench, and he agres with me that ir has not 

This biivgs me to the next point urged by 
Mr. Woodroffe aud very strongly insisted 
on, vis„ that this obj ction was not taken 
by the respondent, and that it ought uot, 
therefore, to be insisted on by the Court. In 
point of fact, Mr. Woodroffe is correct. The 
difteul'y was pointed oat, either by Mr. Jus- 
ioe Kemp or by myself when ths oase came 
ba: k to us from the Full Bench ; and Baboo 
Unnoda Pershad, who at thet time appeared 
for the plainuif, met the suggestion by nigu- 
ments similar to those which Mr. Wood- 
roffe has used on the present ocension. Bat 
I do not see how the Court can help taking 
this objection, We cannot apply the law 
laid down by the Fall Bench inconsistently 
in. the very same case. Wo cannot say that 
an alienation by a member of a Mitakslara 
family is void because he is not the owner 
of a share in the family property, and in the 
same suit say that the plaintiff, a member of 
such a family, can recover such a share. The 
case of Eshan Chunder Singh in the Privy 
Council was relied on ; but whatever may be 
the true interpretaiion of that degision, on 
which I have expressed elsewhere my own 
opinion, I think that the present suit stands 
clear of all that class of cases. The present 
is in fact a very peculiar case, 

It will be observed that, up to this point, 
I have assumed thnt the plaiutiff is 2 member 
of a joint Hindoo family to the members of . 
which joint family the property in question 
belonga, But I have now to consider a con- 
tention of a totally different character very 
sirongly pressed in the argument of this re- 
view, namely, that there has been, since the, 
death of Bhugwan Lall, a partition of the 
family property, and that plaintif isthe seps- 
rate owner of that which he claims, It is not 
said, nor need it be said, that there has been 
a partition by metes and bounds, but it is 
suid that the surviving members of the family 
have become, at any rate as to the property 
involved in this suit, separate in catate. OF 
course, if this be so, all difficulty in the way 
of the plaintiff obtaining the decree which 
he asks for is removed, and there is, no 
doubt, appnrent force in the argument so 
strongly pressed in support of this conten- 
tion, that Sadabirt Pershad has already in 
the suit of 1862 recovered the other half 
share of the family property, and has been 
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ut in the poseeasion thereof, which, aocord- 
ng to thr cases above referred to, could 
not have been done unless there had been a 
partition. But I think that it is neces-ary 
to consider’ the na:ure of this contention 
with reference to the history of the family 
and. the general state of things in the Mitnk- 
sharn districts, I think it is impossible to 
understand either the decree in Sudabiri’s 
suit or a grat number of other cases which 
have come before this Court, unlese we also 
bear in mind how parties in these Mitak- 
shara districts have hitherto been in the 
habit of dealing with thei prop riy. I have 
myself sean a considerable number of’ ruits 
in which members of Mitukshara families 
still joint have sued separately to recover 
their undivided shares, and I have excellent 
authority for saying that such suits have 
been oonetan'ly brought in the Mitakshara 
districts without objection. All these suits 
have been, no doubt, brought under the con- 
caption (however erroneous it may be) that 
each member is owner of his undivided 
share, nnd that he oan gne for and recover it 
alone ; and though according to English no- 
tions such a suit would be informal, and 
thongh it may have been unwise to allow 
such an inconvenient practice to grow up, 
evın if it had been founded on a right oon- 
ception of the law, there is nothing whioh 
conflicts with any legal principle, or presents 
any insuperable difficulty of p:ocedure, in one 
of several co-owners suing alone to recover 
the undivided share of which he is the owner. 
Moreover, without any: parrition, these Mitak- 
shara families do frequently hold, and this 
very family has held, the family property, 
ostensibly as separate owers; sometimes each 
member taking a sepnrate portion: of the 
property, and holding that portion excela- 
sively for his own heneflt; sometimes the 
members holding the property in common, 
but inking the profits separately, nnd never 
brivging them into a common stock. In this 
very family if hns been contended, and thia 
Court (it is not for me now to say whether 


property, the effect of the decree being ta 
constitute a partition so that the subsequent 
posses-ion of Sudaditt was a pomeossion as 
Beparate owner. I cannot come to any other 
conclusion than that it was the former and 
not the latter. I think both that suit and 
the present sult were brought under the 
impression that n member of a joint Mitak- 
shera family is before partition the owner of 
hie undivid: d share, and that, as such, he 
may Bue alone to recover it With the most 
sincere deference for the opinion ofthe late 
Chief Justice of this Comt nnd the other 
Judges of far greater experience than my- 
self who appear to have thonght otherwise, 
I think that the cases in XIL Weekly Re- 
porter are the first in which it bas been leid 


down that the member of a joint Mitakshnra’ 


family is not the owner of his undivided 
share : and that prior to thore decisiona the 
notion that: ench member wns owner of his 
share was almost, If not quite, univeranl. 
Nor do I understand the Privy Counoll in 
Appoovier’s case to Iny down anything to 
the contrary. It is quite true that Ford 
Westbury there says, almost in the same 
words as aie used by Sir Barnes Peacock, 
“no individual member of the family whilst 
“it remains undivided oan predicate of the 
“(joint and undivided property that he, that 
“ particular member, has a certain definite 
“share ;” but if we read what follows, it is 
clear to me that what Lord Westbury had 
under considerntion was not so much the 
separate ownership of a share in the corpus, 
as sepnrate enjoyment of the profits of it. 
In order to ascertain the meaning of this 
passage, I thin. we must look to the illus- 
tration which follows, and the illustration 
iven by Lord We-tbary is that whereas 


fore any partition, and whilst the family - 


is joint in estate, ull the profits go into the 
commn fund, after partition of ownership, 
but before partition by metes and bounda, 
each memb: r takes his share of the profits, 
or the profits of his share (which is the 
rame thing) for his own separate use. But 


rightly or wr: nglv) has held, that such sepa- | this leaves the, question quite open, whether 


raie enjoyment does uot constitute a purti- 
tion, And the question is, whether Suda- 
birt’s suit was framed under the erron-ons 
but commonly accepted notion that a single 
member could sue alone for his undivided 
share, and whether Sudabirt’s subsequent en- 
jeyment has been under a family arrangement 
timilar to that which has always existed in 
thie fam{ly—or whether. as Mr. Woodroffe 
contends, the sult of Sudabirt was n snit for 


a partition as well as @ suit for recovery of 


before partition of the ownership the members 
of the family are owners of their respective 
shar-s, or whether the “family” is the 
owner. In a later p:ssnge, Lord Westbury 
compares by way of illustration the change 
which takes place upon partition of owner- 


ship without par'ition of the subject of owns 


erehip, to’ the change from joint tguancy to 
tenancy in common. That clearly nseumes 
that, prior to the partition, the famity "are 
somewhat in the positiun of joint tenants: 
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whereas the: construction which the Full 
Bench put upon this judgment would place 
the family somewhat, if not exactly, in the 
position.of a corporation. If I might venture 
, to put my own constuction on Appoovier’s 
cas, I should sey thatthe. main features of 
the, change which takes place in a Mink- 
shara. family upon partiilon of ownership 
without partition by metes and bounds were 
these :—that, both before and ufter such a 
partition, each member of the ‘family is the 
owner of a share to be ascertained at any 
given moment by the same rules as those 
which govern partition; that both before 
and after a partition of ownership without a 
partition by-mctes and bounds, the rights of 
possession of the members of the family 
over the corpws are the same; thet after 
such a partition the right of enjoyment is 
modified in this that each member can, nfter 
such a. partition, oluim to have a separate 
share in the profilis set apart to his own use, 
„and can claim_nothing out of the oiher pro 
fits, and that after such a partition the right 
of succession on the death of the share- 
holders is regulated by the :ules of succes- 
sion relating to self-acquired property, and 
not by the rules relating to ancestral pro- 
perty ; and this, as far as I can discover, 
accords, with the idens prevalent on the 
subject, until. the recent decisions, Those 
decisions have undoubtedly given authority 
to a different view of the law, but I think 
we ought not to let this view of the law 
‘ determine our inference on this question of 
fact. I think it would be most, dangerpus 
to many existing interests to hold that a 
member of a. Mitakshara family, by the m: re 
recovery of his ‘share in a suit'1o which 
other members of the family were parties; 
had effected a partition, And with regard to 
the separate enjoyment which each member 
of this family is said to have had in fact, I 
have already said that it.is not necessary for 
‘me to express, my own opinion: on what 
ought to be the effect in evidence of such an 
*enjoyment, It has been declared ‘by this 
Court in the suit of 1862, and by the Prin- 
cipal Sudder Ameen iù this suit, to be the 
practice in this family, for the members of 
it, by arrangement amongst themselves, to 
hold and enjoy their shares. separately with- 
out giving up the idea shat the property was 
r joint, and it is on that footing nlone that the 
present plaintiff can recover what he is now 
@eking for. He bases his,claim on the find- 
ing in Snðabirt’s suit that up to a certain 
‘date, ngtwithstanding this se)arate-enjoyment, 
the family was joint, and substautially the 




































decision in that suit is the ground on which 
the judgment of the Principal Sudder Ameen 
proceeds in this suit (see the judgment of 
27th March 1866, decision on the 2nd. and 
4th issues). And it would, I think; take this 
family entirely by surprise were we to hold 
that the assertion of such separate enjoy- 
ment was in effeot an assertion that a parti- 
tion hed taken place, and that Sudabirt and 
Huree Pershad became in 1862 se 
owners, of the snoestral property in equal 
shares. We know very little of the estate 
‘of this family. We know that in 1862, be- 
sides Sudabirt Perahad and Hureenath Per- 
shad, there were in-existence Mussamut Ram. 
Karlee Koo.r, the widow of Ajoodhya 
Moheshee Kooer, and Mussamnot Porbat y 
Kooer, the widow of Bhugwan, and Phool- 
bas Kooer, the widow of Kashes Nath and 
the mother of the present plaintiff, Haree 
Neth, Whether or uo in 1862 Sudabirt and 
Huree Nath, or either of them, were married, 
we do not know, but Huree Nath was married 
and had had a son on the 10th March 1 
and Sudabirt hes died since 1862 leaving a 
son who is still a minor. If we were to hold 
that the effect of the suit in 1862 was to, 
constitute Sudabirt and Haree Nath, separate 
owners in equal shares, we might seriously 
compromise the rights of oth-r members. of 
the family. The widows of ,Bhugwan at 
any rate, if no «ther persona,.would seem to. 
be elvarly entitled to shares upon partition 
(see Mitak : Inher: Chapter 1, Section 7, 
pera: 1, and Maon. H. O. Volume I 
Chapter 1, Section !,, caso 8). Now what 
Phoolbns Kooer claims in this sult is matnte- 
nance,—a claim quite inoonsisient with any. 
notion on her part thnt there has been a 
‘partition, I have not been able to’find the. 
authorities to which. she refers in her written 
stat ment, but she appears to. consider that. 
each nephew is bound to contribute the half. 
‘of her maintenavoe. Whether such a no-. 
tion is, well founded in law it is not: 
to consider; her written statement is only: 
another iusiance of the inveterate habit of. 
this family, while still claiming to be joint, 
nevertheless to treat, inser $e, each member 
not only as the owner of his share, but as 
separntely entitl-d to the profits of it, But. 
if it was right not to treat that separate. en 
joyment de facto as proving n separation de.. > 
Jure when the stare of this family was under 
enquiry in 1862, it would, I think, be not. 
only inconsistent but highly unjust to treat, 
it so now, r s j 

I need not say with. how mush ‘diffidence | 
I have arrived. at a ognoluajon in this oase. n 
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My former, judgment was written under 
great pressure and with far less opportunity 
of consideration than the importano of the 
cnse deserved. I was very glad, therefore, 
to find that, during my absence from India, a 
course had been taken which would give me 
an opportunity of re-considering it. I have 
parefully done so; and though upon further 
consideration the difficulties of the case by 
no means diminish, I am unable to alter the 
conclusion at which I had formerly arrived. 
And though it is by no means impossible 
that I may have failed rightly to apply prin- 
ciples in which I do not ooncur and which I 
muy, therefore, the more easily have failed 
to appreciate, it does at least seem to me 
that any other construction than that which 
I have put on the Full Bench decision, and 
the decision which immediately followed it, 
would lead to a conclusion which is altogether 
inadmissible. Suppose that I have failed 
rightly to interpret the Bull Bench decision 
and that a member of a Mitakshara family 
was considered by the Judges who pro- 
nounced that decision to be the owner of 
his undivided share; suppose that I have 
failed also rightl to interpret the decision 
of the Division ch and that in the opi- 
nion of those Judges a member of a Mitak- 
shara family may sue alone for and recover 
his undivided share ; it would follow that, in 
the districts governed by the Mitakshara 
Law, a man may be the owner of a thing, 
that he may sue for it and recover it as his 
' own in a Court of law, that he may hold it 
and enjoy it as his own, and yet that it is not 


liable to his express pei errata with respect 
toit. The law of the Mitakshara, though 
not perhaps in some respects suitable to the 
exigencies of modern Hindoos, is, like the 
rest of Hindoo Law, feanded on broad princi- 
ples of justice, and on none more clearly 
than this that pro is liable to the bur- 
dens which the owner imposed upon it. 
Apart, therefore, from the reasoning con- 
tained in the case itself, 10 say that the Full 
Bench acknowledged Bhugwan Lall’s owner- 
ship in this property, but that they have 
allowed his sons to repudiate his express 
engagements in respect to it, would appear 
to me to assume that the Full Bench have 
ignored one of the first principles of Hindoo 
Law. Ican only reconcile the Full Bench 
decision with this principle by assuming that 
to which the language of the decision also 
tends, namely, that Bhagwan Iall was con- 
sidered by the Full Bench not to be the owner 
or even part owner of the property with 
. Which he assumed to deal. 


The petition for a review should in my 
opinion be dismissed. There having been 
notices imsued to the parties to appear, Mr. 
Casserat, whose counsel has appearéd and 
argued the case, should get costs on the 
usual scale allowed in reviews ; the other 
parties who appeared should get as costs two 
gold mohurs in each case. 

Kemp, J.—I also think that this applica- 
tion should be rejected. In my opinion, our 
former decision, which is now in review, ‘put 
a right construction on the judgment of the 
Full Bench, and by which we must be 


guided. 
The 5th May 1872. 


. Present: 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 
Evidence — Payment of subsequent Bil— Error 
—Spectal Appeal. : 


(Case No. 1808 of 1871. 

Special Appeal from a decision passed by 
the Second Subordinate Judge of Hoogh- 
ly, dated the 11th August 1871, reversing 
a decision of the Moonsiff of Salkea, 
dated the 80th May 1871. 

Darimbo Debés (Plaintiff), Appellant, 
versus 


Hurreehur Mookerjee (Defendant), 
Respondent. 
Baboos Hem Chunder Banerjee and 


Mokendro Nath Mitter for Appellant, 


Baboos Romesh Chunder Mitter and Gopal 
Lall Mitter for Respondent. 


The ee ec plaintHt having received - 
ment for one bill w. another and older one remetned 


was no reason for the J refusing to consider 
the evidence adduced by in of her 

d, and his not having dons so to be an 
error of law. 

So also the J having entirely the eri- 
dence with to an entry in the s -book 
on which the Court decided the case, was to 
be an eror of law in the investigation and a proper 
subject for special appeal. 


Glover, J—THs was a suit to recover 


Ra. 618-12, the price of 1,860 maunds of 


coal sold and delivéred. 

The plaintiff is the owner of an extensive 
coal depôt at Howrah, and the defendant hás 
admittedly supplied his soorkee mathiné 
with fuel from this depdt for a considerablé* 
time. The transections between the” parties 
have been many. In this case, the defend- 
ant denjes having received the ee maunda 






in question, and alleges that the receipts 

filed to prove delivery are not signed by any 

one authorized to sign such documents. 

The 17860 maunds are made up as follows :— 
400 maunds at 6 as. 29th Phalgoon 1276. 


200 „p «at 6 ag. 25th Bysack . 1276. 
100 » at 5 as. 20th August 1869. 
1,160 „ at 5 as. 28rd Aughran 1375. 


.The dates are said to be’those of delivery. 

The Moonsiff held that the plaintiff hnd 
proved her claim, but the Subordinate Judge 
on appeal dismissed the suit. 

' As regards the 1,160 maunds, he found 
that the plaintiff could produce no receipt 
or order on the part of the defendant, and 
that the ertry in the khatia book was an 
interpolation, and did uot correspond in 
date with the entry in the day-book. He 
found also that the date of delivery as record- 
ed in the’ bill did not correspond with the 
date in the khatta, . 

The three other items aggregating 700 
maunds the Subordinate Judge disbelieved, 
because the plaintiff admitted the subsequent 
payment of a -bill for 75 rupees, and the: 

Subordinate Judge thought it improbable that 
the plaintiff would receive payment of a 
later bill when older bills were still unpaid. 
No other reason is given by the Subordinate, 
Judge for his decision on this part of the 


The plaintiff appeals specially, and we 
consider that her appeal ought to be allowed. 
We have been much pressed on behalf of 
the respondent with the argument, that, right 
or wrong, the Subordinate Judge’s decision 
is one of fact on evidence with which we 
cannot interfere in special appeal; but we 
think that the way in which the Subordinate 
Judge had disposed of the case amounts to 
an error of law in the investigation, which 
has produced error in the decision of the 
case on thé merits, and brings the matter 
fairly within the purview of Section 872 of 
the Procedure Code. 

And first as to the three items ati 
700 magunds.. The Subordinate’ Jedges 
decision is in the following words :—* I have 
“ to observe that, from the bills admitted by 
“ both partibs, I find that the plaintiff admits 
“ to have received the amount of a subse- 
“ quent bill to the one under claim, vis. the 
“ bill for the month of April It appears 
“very improbable that the plaintiff should 
- “have received payment for a subsequent bill 

e“ without raising any objection if there ‘was 
-“ really? a previous. bili dae to her.” Now,, 
this was certainly not proper way of dispos- 
ing of the plnintifs claim to this payment ; 
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nod however improbable the Subordinate 

































Judge may have though: it, he was bound to 
consider the evid-nee adduced by the rlaint- 
if in support of her demand, and his not 
having done so is an error of law. That 


evidence we may observe consisted of orders 
for the coal, receipts for delivery of the 
same, the evidence of the weighman who 
measured the coal, and of the boatman who 
delivered it at the defendant's manufactory r 
evidence which, if credible (and the Moon- 
siff considered it so), would have been ample 
to prove the plaintiff's claim, but which the 
Subordinate Judge has not even noticed, 
preferring to base bis decision on the impro- 
bability of the pleintiffs receiving payment 
for one bill, whilst another and older ove 
Temained unpaid. But even this reason in- 
sufficient, as it undoubtedly was, is not sup- 
ported by the record, for the bill for 70 
rupees was paid on the 19th May 1869, at 
which time there was only one of the three 
bills unpaid, the other two were not present- 
ed until some time afterwards. 

On this part of the case, therefore, we 
think tha: the Subordinate Judge was wrong 
in law in his procedure and investigation, 
and that his error produced a wrong decision 
on the merite. After considering the evi- 
dence we cannot come to any other concla- 
sion but that the Moonsiff was right, and we 
restore his decision, reversing that of the 
Subordinate Jadge. ; > 
. Then as to the item of Rs. 862-8 for 
1,160 mounds of ooal. The Subordinate 
Judge rejecta it, first, because there is no 
order or receipt forthooming ; and, secondly, 
because the entry: in tha kAniteon book 
appears to be an interpolation, and that in the 
rookwur is suspiciously placed; no other 
reason is given for reversing the Moonsiff's 
decision. 

- Now, strange to say, a receipt for this 
amount of conl, as delivered on the 22nd 
Aughran 1275, is on the record, and is signed 
by the defendant's khajanchee. No one 
appears to have known -of this document in 
either of the Courts below, and the plaintiff 
had already in her written statement alleged 
that the receipt had been mislaid. It was 
filed by the defendant himself amongst a mass 
of similar pepers which he filed for the 
purpose of showing that Bissambur wus the 
person authorized to sign weights, and not 
other persons as ‘alleged by the plaintif. 
The existenos on the record of this receipt 
was not known, when Bissambur was ex- 
amined, but he could not say that he had 


never’ given a receipt for that amount of ~ 


1 


1872.] Civil 


coal on the day stated. It has been con- 
tended that this receipt, so unexpectedly 
discovered, refers to some other delivery of 
coal, although the. date of it corresponds 
exactly with the entry in the plaintiff's books, 
aadal codred te may Gita ue os tc be: 
As to the objection of the Subordinate 
Judge to the AAuttean, it may be bad or 
We cannot in special appeal enquire 
into it ; but his refusal of all credit to the 
entry in the day-book, simply because it 
appears at the bottom of the page, at the 
end of the day’s transactions, is ridiculous. 
He has not noticed any one single item of 
the evidence adduced by the plaintiff, the 
written orders, the receipts, the sworn testi- 
mony ôf the- witnesses, the defence itself, 
which, was, it may be remarked, that the 
orders and receipts were signed by those hav- 
ing no authority so to sign. His judgment is 
given in the absence of e receipt, and on the 
a ce of the books. Such a judgment 
is hn the highest degree unsatisfactory ; and as 
it entirely ignores the evidence on which the 
- Moonsiff decided the case, it is also an error 
of law in the investigation of the case, and is 
a proper subject for special appeal. 

We think that there must be a new trial 
so far as regards the plaintiffs claim to the 
value of the 1,160 maunds of coal, and we 
direot that that trial be held either by the 
District Judge himself, or by the first Subor- 

. dinate Judge of the station. 

The plaintiff will have a decree for the 
value of the 700 maunds of coal, vis., 256 
Tupees, and will have costs on that amount. 
The remainder of her claim will be re-inves- 
tigated, and costs In respect of that part of 
the claim will follow the result. 


The 9th May 1872. 
. Present : 
The Hon'ble F. B. Kemp and F% A. Glover, 
Judges. 
Right of Oocupancy (how made Transferable )— 
Custom— Presumption. 
Caso No, 1270 of 1871. 

Special Appeal from a decision passed by 
the Additional Subordinate Judge o 
Fureedpore, dated the 5th August 1871, 
a ing a decision of the Moonsiff of 


t dıstriot, dated the 20th February 
1871. $ 
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Unnopoorna Dossia (Plaintiff), Appellant, 
versus 


Ooma Churn Doss and others (Defendants), 
~ Respondents. 


` 


Baboo Sreenath Doss for Appellant, 


Baboos Doorga Mohun Doss and Nuleet 
Chunder Sen for Respondents. 


In Soler to. Traki é right of ooodpanoy taniferable, it 
must be shown that it is so transferable acoórding to 


Glover, J.—TnuERB is only one point in 
this special appeal, and that is whether the 
holding which the plaintiff says that he pur- 
chased from Ameerooddeen was a saleable one. 
Both Courts below have found that it Was 
not. 

It. appears that this tenure was a common 
ryotee jumma ; and in the dow! given to 
Ameerooddeen, the vendor of the plaintiff, 
no mention is made of any right to transfer. 
It is contended that, inasmuch as the dowl 
contains no restrictive clauses, it must be 

resumed that the power to transfer existed. 

his is entirely against the current of deci- 
sions of this Coat and it has been held that 
in order to make e right such as this, which Is 
no higher than a right of occupancy, trans- 
ferable, it must be shown that it is so transfer- 
able according to the custom of that part of 
the country iu which the tenure is situated. 
Now it has been found by both the Courts 
below that no such proof has been given. 

The special appeal is dismissed with costs. 





The 10th May 1872. 
5 Present: © 


The Hon’ble Sir Richard Couch, Ki., Chief * 
Justice, and the Hon'ble W. Ainslie, Judge. 


oution hi—Notjfoation and 
of Sale --Deoves against Representative of De- 
— lan and Minor 


Case No, 925 of 1871. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 2th May 
1871, affirming a decision of the Subordt- 
nate Judge of that district, dated the 
29th December 1870: - ` ` : ; 
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Shaikh Abdool Kureem (Plaintif), Appellant, 
. versus 
Synd Jaun. Ali (Defendant), Respondent. 
Mr. C. Gregory for Appellant. 
Hoonshee Mahomed FKusoof for Respondent. 


Couch, C. J.—Baorion, 212 Act VIII of 
18§9, which prescribes the form of applica- 
tion for execution of decrees, says expressly 
that amongst other things shall be. given the 
name of the person against whom the enforce- 
ment of, the decree is sought. 

It would not be sufficient to say that the 
decree is sought to be enforced against the 
judgmentrdebtors ; the, names must be given. 

In this case, two names are given ;.lt is 
true that in another part of the proceedings 
the parties against whom the decree is sought 
to be enforced are spoken of as judgment- 
debtors 5 but where tho application omits tọ 
give the names of all the parties, we think, 

. even if it should appear from other parts of 
the proceedings. who those parties are, that 
the persons named must be understood to be 
the parties st whom execution of the 
decree is sought, 

Then the proceedings go on, and the noti- 
fltation of sale gives the names of the two 
persons who. are ‘called judgment-debtors : 
they must be understood to be the persons 
against whom the decree is sought to be en- 
forced sad whose rights and interests are 
intended to be sold, and we think only the 
right, title, and interest of the parsons so 
uamed can be considered as sald. 
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The case to which we heve been referred 
in Marshall’s Reporis® differs from the present, 
and there are some passages in the judgment 
in which we cannot concur, The learned 
Ohief Justico says in that case, “if the 
“ parties who went to that auotion had refer- 
“red to the decree, they would have found 
“thet the debt for which the sale was to 
“take place was not the widow's but Jugo 
“ Mohun’s, and that the property to be sold 
“under the decree was not the widow’s but 
“Jugo Mohun’s, because Jugo Mohun was 
“reallysthe debtor, and the widow was sued 
“merely in her representative character.” 

We do not think that the parties who are 
present at the sale are bound to refer to the 
decree, and must be considered as knowing _ 
its contents, unless they are stated in the 
notification of sale, in fact the decree would 
not ordinarily be there to refer to. The pro- 
clamation end notification under Section 249 
of Act VIII of 1859, are intended to inform 
persons what is to be sold, and to give the 
names of the parties defendants whose rights 
and interests in it are to. be sold. 

The learned Chief. Justice takes as an 
illustration the case of a decree being made 
against a party as the representative of a 

person, and the execution being by 
attachment and sale of the property of the 
deceased. We think the proper course in 
such a case as that would be to give, in the 
description of the property to be sald, the 
name of the defendant against whom the 
decree was obtained ; but in describing what 
wes to be sold, to say the right, title, and 
interest of the defendant as the representa- 
tive of the deceased, and then it would 
appear what was intended to be sold, namely, 
the property of the deceased person. There 
should be a due observance of the provisions 
of the law :and where the notification and 
proclamation say that the right, title, and 
interest of a certain person is to be sold, that 
only should be considered to be sold, and it 
should not be seid that if the parties had 
looked at the decree they would have found 
that what was intended to be sold was some . 
thing’else, and that the purchaser intendéd to 


yt 

there was no power to sell the right 
and interest of the minor under such a pros 
clamation as this, A guardian has no right 
or interest in the minor’s property: he re- 
presents the minor for the purpose of defend- 
ing suits, and he manages the property for 
the minor ; but that is not having a right or 
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interest in it which can be sold. And it 
seems to us that the Courts onght to be 
extremely careful with regard to allowing the 
property of minors to be sold in execution of 
decree, These are cases in which the pro- 
ceedings ought to be carefully watched, and 
care ought to be taken that the property of 
minors is not disposed of except with proper 
tions, and it is distinctly made to ap- 
pear that the property of the minor is about 
to be sold. : 
In this ose, that did not appear. An 
attempt is now made to include it in the pro- 
that was sold. It may be that it was 
intended to be sold and some mistake had 
been made in the notification, but the par- 
chaser must take the consequences of that ; 
he cannot soquire any title to the property of 
the minor under this purchase. 
The appeal’ must be dismissed with costs, 


` 


The 10th Mey 1872. 
Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 

- Justice, and the Hon'ble W. Ainslie, 
Judge. f 

Suit for Declaration of Title wader Pottah— Plea 
of À of j Aroha sein one - 
esconce— Limitation —Appoal Dismissed—Cosis 
of Co-respondents, 

Case No. 456 of 1871. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 19th 
September 1870, affirming a decision of 
the Subordinate Judge of that. district 
dated the 12th April 1869. 


Sunt Lall Misser and others (three of the 
Defendants), Appellants, 


2 versus 


Bhurosee Issur and others (Plaintiffs), and 
others (Defendants), Respondents. 


Baboo Romesh Chunder Hitter for 
Appellants, 
Baboo Boodh Sen Sing for Respondents. 


In a sult by plaintifis 
the land m abona 






‘declared and proving 


Rulings. ‘67 
The Ji wes in the 
gmerall: costs m the ap the elects 
of w. was to make first liable 
not only the costs of the plamtiff but of the other 
defendants who were made oo- ents, and - 
cularly as ft appeared the decrees to have 


Couch, C.J.—Im thie case the pottah 
ander which the plaintiffs claim, and which is 
the tide they seek to have declared, was 
granted by the Collector in 1848, and the 
plaintiffs have ever since, and, apparently, 


even before that time, been in possession of 


the land, and since 1843 in possession under 
the pottah. 

Now if the defendants had desired to im- 
peach the act of the Collector in granting 
the pottah, on the ground which is now put 
forward, that he hadno power to grant it 
under the settlement of 1840, and that his 


act was illegal, they must have brought a 
suit to set it aside within 12 years.” They 
did nothing of the kind from 1848. Up to 


the present time the plaintiffs have beea 
allowed to remain in possession ; and now 
when they seek to have their title under the 
portah declared, the defendants say that they 
are at liberty to set up the invalidity of the 
act of the Collector. i 

We think that after such a lapse of time 
they cannot be allowed to do that: they 
have, by their long acquiescence in taking 
no steps whatever to have the potiah declared 
invalid, concluded themselves from now say- 
ing that it was illegal and that the Collector 
had no power to grant it, 

The cases which have been referred to 
do not apply, because they were cases where 
the plaintiff was asking to have a title 
nothing but possession, 
giving no evidence of the title which he 
sought to have declared. But in this case 
the title sought to bé declared is shown, 
namely, the pottah. We -+think, therefore, that 
the present appeal, on the ground that the 
act of the Collector was invalid, cannot be 
allowed, and the decree must stand. 

Then, with regard to the question of costa, 
when we look to the previous proceedings 
in the suit, there seems to be an error on the 
part of the Judge in dismissing the appeal 
generally with a mone the appellant, 
because that would e the first defendant 
Beharee Misser liable to pay not only the 
costs of the plaintiff but of the other defend- 
ants D Miser and others who wer 
made co-respondenta. Bat it appSers from 
the previous decrees to have been determined 


‘that Duryao Misser was not entitled to have 
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his costs. The Judge had no right to inter- 
fere with ‘that and to make a decree with 

to the costs which is Inconsistent 
with what had been donó in the previous 
procerdings: but the matter will be set right 
by our amending the decree, so that it will 
be that the appeal is dismissed with costs of 
the plointiffu against the appellant There 


will be no award of costs in favor of. 


Duryao Misser and the other defendants 
who were respondenta. This appeal having 
failed as regards the plaintiff, he will get 
the costs of the appeal from the appellant. 


road, but on the allegation that it isa public 
road. The words of the plaint are * mtf, 


af e cry Perife m wat cata 
WIAA @ Waa SITS CHS qart- 


wat afam wifes ATETA.” From 
these words, it is very clear that on the alle- 
gation of the plaint the road is a publio road. 
There is no allegation or allusion made in 
the plaint as to any having accrued 
to the plaintiffs by any act of the defendants 
in closing this public road. We think, there- 
fore, that the Judge was right in holding on 
the allegations of the plaint, that this is a 


-| public road, and therefore that the decision 


The 10th May 1872. 


‘Present : 
The Hon'ble F. B. Kemp and F. A. Glover, 
. ' Judges. 


Right of Swit—Obstraction on Publio Road 
(Removal of,)—Special Damage. 
Case No, 1267 of 1871. 


Special Appeal from a decision passed by 
the Additi Judge of Dacca, dated 
the 21st June 1871, reversing a decision 
of the Moonsiff of Narainguage, dated 
the 80th November 1870. 


Bhageeruth Rishee (Plaintiff), Appellant, 
DOT Sus i 


Gokool Chunder Mundu! and others (Defend- 
ants), Respondents. 


Baboos Aukhil Chunder Mundul and 
Doorga Mohun'Dass for Appellant. 


Baboo Kashee Kant Sen for Respondents. 


tions pon Dullig Toad, witha! ood oe 
a 

ee eee read; proof of special 
* Kemp, J—Tuus is a suit brought by the 
eno eedd appellant, and others, to have 
a certain obstruction which they allege was 
erected by the defendants upon a certain 
road removed. There is an allegation in the 
plaint that, on a former occasion when an 
obstruction was put up, the plaintiffs had 
applied to the Fouzdaree. Court and the 


of the 18th July 1869,* delivered by the 
late Ohief Justice, Sir Barnes Peat ap- 
plies to the case, : 

We dismiss the special appeals with costs. 


Tho 10th May 1872. 
Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Security (lost or stolen) — Agreement by both Par- 
Hes to obtain Koats— Performance of Con- 
tract by Loser (lender)—Laches of Borrower. 

Case No. 1819 of 1871. 

Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 10th 
July 1871, reversing a decision of the 
scoond Subordinate Judge of that district, 
dated the 21st February 1871. as 

Kaminee Debia (Plaintiff) Appellant, 
: versus: 


Radha Sham Koondoo (Defendant), 
Respondent. 


Baboo Woopendro Chunder Bose and Bhow- 
anse Churn Datt for Appellant, 


Mr. Woodroffe and Baboo Ram Churn 
Mitter’ for Respondent. 


Police, but that they obtained no redress | laches. 


ifasmuch as it was then held that the road in 
question fas not a public but a private 
Toad, The present suit, however, is’ not 
brought on the footing that it is a private 


Kemp, J—Im this case we do not think 
it necessary to call upon the learned counsel 


* 12 W. R, 160, 
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for the respondent. -The plaintiff sues on 
the basis of an ekrar, to compel the defend- 
ant to restore to the plaintiff a 4 per cent 
Government Promissory Note, No. 8586 for 
Es. 1,000, or else to mako goor its value to 
the plaintiff. The facts of the case have 
been very correctly stated by the Judge and 
they are briefly these: that the plaintiff's 
relation Saroda borrowed from the defendant, 
on the security of this Government Promis- 
sory Note, Ba. 500; that this Government 

was stolen from the defendant who 
advertised its loss in the Exchange Gazette ; 
that on the llth May 1865 an ekrar was 
executed between the parties, whereby the 
plaintiff says that the defendant bound him- 
self to obtain a duplicate of the paper, and 
in default was to be responsible. 

It appears that the paper was mortgaged 
to the National Bank by one Banee Madhub ; 
that on thes Bank sending the paper to the 
_ Debt Office to draw interest, it was detained. 

The defendant’s case is that he is not liable 

under the efrar inasmuch ashe did every 
thing incumbent on him by the terms of the 
’ ekrar towards obtaining a duplicate of this 
paper, but that the plaiutiff altogether fniled 
to carry out her part of the contract and 
therefore-he, the defendant, is not respon- 
sible. ; ; 
The first Court gave the plaintiff a decree, 
Ist, because the duplicate was not obtained 
owing to any default on the part of the 
parties, but because the original was discover- 
ed; therefore, according to the terms of the 
ekrar, the defendant was liable; 2ndly, 
because the defendant had not proved that 
he took all reasonable care for the custody 
of the Promissory Note: and 8rdly, that, 
ing to the terms of the ekrar, the 
defendant did not take steps for procuring a 
duplicate. 

The Judge has reversed that decision, and 
wo- think that the reasous given by the 
Judge fér so doing are correct. He has 
found, first from the evidence (and this is 
not disputed), that the Government Promis- 
sory Note was not endorsed to the defendant, 
and it was impossible for the defendant 
unaided by the plaintiff to have made an 
application for a duplicate ; and it is very 
clear, so far, that the Judge is perfectly 
correct, as no application of the defendant 
without the assistance of the plaintiff ‘in 
whose name the Promissory Note was endors- 
ed would have been successful. Under the 
terms of the ekrar the defendant was bound 
to take steps, assisted by the plaintiff, in 
order to recover the duplicate; the defendant 


was bound under the ekrar to pay half the 
expenses of obtaining that duplicate, and the 
plaintiff the other half. Now, it is very 
clear that this Government Promissdry Note 
was stolen in 1865; that the defendant, after 
it was stolen, advertised its loas in the public 
papers; and that no steps whatever were 
taken by the plaintiff until February 1869. 
This is found by the Judge asa fact. Now, 
between 1865 and 1869 more than four years 
elapsed, and had the plaintiff pe:formed her 
part of the contract and assisted the defend- 
ant as she was bound to do, there would have 
been time to obtain that duplicate, even mak- 
ing allowanoe for the two years necessary to 
elapse before such duplicate can: be granted. 
Subsequently, or many .years after the loss 
of the original paper, it turned up in the 
Currency Office, and therefore it was impos- 
sible for the defendant to perform his part 
of the contract, and any neglect that has 
taken place in obtaining a duplicate is en- 
tirely owing to the laches of the plointiff. 

We, therefore, entirely concur with the 
Jadge in thinking that it is proved that the 
defendant did all he could to obtuin a du- 
plicate, that he called upon the plainiiff to . 
assist him, and that she neglected to do so. 

We, therefore, dismiss the special appeal 
with costs. 





The 10th May 1872. 
Present : 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. i 
Limitation—Puines Reni— Assignment. 
Case No. 1316 of 1871. 

Special Appeal from a decision passed by 
the Subordinate Judge of Fureedpore, 
dated the 2ist July 1871, reversing a 
decision of the Moonsiff of Kanga, dated 
the 29th April 1871. 


Moheah Chunder Chakladar and another 
(Defendants), Appellants, s 


VETSUS 


‘Gungamones Dossee (Plaintiff), Respondent. 


Baboo Girsa Sunker Mosoomdar for 
Appellants, j 
Baboo Obhoy Churn Bose for Rebpondent. 


Plain a reminilar, being indebted on a bond, gave 
the bond- an assignment on the putneedars for 
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of saying that ignorance ofa default on the 
i | part of the putmeedar gave the plain if 


the Bmall Cause Court, whereupon semindar brought a fresh cause of action, we think, on the 
this mi guini ttio pulieedara for- the rent dae. ate | principle applied in Surnomoyee’s case, that 
held that the elaim for rent of 1278 was not 


the plaintiff was entitled to bring ‘this suit 
to recover the rents of 1278. "Agan, it is 
objected that whereas, in the bond-suit brought 
ae gut Chunder Koondoo against the 
P it she, being then the defendant, ad- 
mitted that the money had been paid to tha 
bond-holder by the putneedars she is now 
estopped from alleging: the contrary in this 
suit, In the first place, the then, defendant 
did not admit anything of the kind ; all she 
did was to make an allegation in her defence 
to the effect that she believed that the bond 
to Juggut Chunder Koondoo had been satis- 
fled by the payments made by the putnee- 
dara, and, so believing, had declared that the 
plaintiff’s claim was a bed one. 

The third and last objection is that the 
plaintif adduced no evidence to rebut the 
evidence brought forward by the defendants 
to show thnt the payments had been made. 
In the first place, as the defendants admitted 
tenancy arid also the amount of rent, there 
was nothing for the plaintiff to prove. The 
onus was on the defendants to prove pay- 
ment ; they have brought their evidence on 
that point, and the Courts below have found 
that it was not worthy of credit. We dis- 
imis the special appeal with costs. 


which it may be perhape as well to notice 
in dealing with the grounds of special appeal. 
The plaintiff's onse was that, owing a certain 
sum of money to Juggut Chunder Koondoo 
on a bond, she had arranged to repay it by 
an assignment on the defendants, the putnes- 
dars; the putnee rent was 86 rupees 6 annas 
of which they were to pay 80 rupees 6 annas 
to the bond-holder until the debt was liqui- 
dated. The bond-holder, on the ground that 
he had never got his money, brought a suit in 
_ the Small Cause Court against the present 
plaintiff in Maugh 1276, and upon this ‘the 
plaintiff brought this euit against the putnee- 
dars for the arrears of rent due. $ 

The first Court dismissed the plaintiffs sult, 
considering that it was not a suit for rent 
at all, that it’was a suit for damages on 
breach of contract, that a portion of the claim 
was barred, and that the plaintiff was not 
entitled to a decree. i 
- The Judge reversed that decision, hólding 
that the guit was propérly brought for rent, 
that none of it was barred inasmuch as the 
plaintiff hed filed the suit within three years 
of the time when she camé to know that the 
rent had not been paid by the defendants 
when the decree on the bond was passed 

i ber in Maugh 1276, and that the 
claim for the year 1278-was in noway barred 
by' limitation. 

The first point taken in special appeal is 
that the claim for the year 1278 is barred b 
limitation under Séction 1, clause 8, Act XIV 
of 1859. 

According to the wordsof the Section,’ no 
doubt it would be eo; but in cases of this kind 


The 18th May 1872, s 
Present: 


The Hon'ble Louis S. Jackson and 
' W. Ainslie, Judges. 


Hereditary Oocupaacy— Evidence—Admission—- 
Onus Probandi. 


Casë No. 1886 of 1871., ; 


Special Appeal from a décision passed by 
the Judge of Purneah, dated the 27th 
July 1871, reversing a decision of the 
Moonsiff of that district, dated the 18th 
March 1871. 


Phody Biswas and others (Plaintiffs), 


the circumstavces must be taken into consi- Appellants, 

deration and in a somewhat similar case de- 

cided by the Privy Council, namely, the case wer see 

df Ranee Surnomoyes, reported in Vol. XI, | Mr, A. J. Forbes and another (Defendants) 
Woéskly Reporter, page 6, it was held that R ate 


the landlord was not deba:red from his reme- 


dy. Without, therefore, going to the extent | Baboo Tarwoknath Sen for Appellants, 
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Baboos Hem Chundar Baneryes and Bhyriib' 
Chander Bahetjes fot Réspoddents. 


lag By th 
ea hereditary occupancy, 


be Hered 
3 wes 
mot bound to taks into consideration obrtain docpmen 
eres (dee) which were prora to Dy Gn mene 


Jackson, T y ts s this 

ecial appeal fails, Thd touit insisted 
a by the sppellant’s Pleadet id thet in 
bonsdquends of the hdniidsibti imide by thé 
defendants and the pattictlar cese whidh 
they sét tip, nathBly, tHat of a refidquishment 
of the tenute, thb butden of proof was wholly 
on therh, and that had not télieved 
themselyée df that birden: Büt this was 
not the view which was taken by the Judge 
below, nor was it the view which he was 
bound to take. 


It seers to havb ben supposed that the 
defendant's pleadet admitted a cortinuous 
hereditary holding by the plaintiffs and those 
undet whom they claim. The examination 
of thé defendant's plesder thad bedi read to 
ús aid it does not show this. He thentions 
that Lallbtittee was the previous tenant, and 
that Lallbuttee held the ind after hat son 
Golack Nath ; but we cannot give thid gate- 
ment such efficacy as thé appellant's pleader 
vontends fory so as to take itasan admission 
of continuous hereditary ‘holding as of right 
on the part of the plaintiff. That being the, 
case, it was for the plaintiffs to mike but a 
continuous holding by them or by the persons 
ander whom they olaim; and as they filled 
to do so, the suit must be dismissed.) 


It is complained that the Judge hos not 
taken certain documentary evidence into his 
consideration, namely, some dakAilaks which. 
were sworn to by certain mortgegors. If 
the Judge did not believe the evidence of 
these a aay when they deposed to the 

laintiffs hereditary oscupancy, it is not 
ikely that he would credit them when they 
stated that they attested the dakhilahs. Jf 
they could swear falsely as to the occupancy 
of the land, they could swear falsely as to 
the granting of the dakAilahs. 


‘The appeal is dismissed with odets, 


the evidence of certain of 1859 es. 2 and 73. 


Ths 18th May 1872. 
Présen : 
The Howble Louis S. Jackson žna 


Caso Nos. 1891 and 1892 of 187i. 
Special Appeals from a deottion pasted by 
the Judge of Sarun, dated the 21st June 
1871, affirming a decision of the Moon- 
sif of Pursah, dated the 16th Septem- 
ber 1870. ; 
Syud Moberuck Hossein (Defendant), 
| Appellant, 
Sheo Gobind Misser (Plaintiff), Respondent. 
Mr: R. E. Twidale tor Appellant. 
Baboo Kalee Kishen Sen for Bespondenta 


Defendant having intervened 
undér s. 78 aa Yk of 1859 in Eorpa oa wich 
not only was no Yesigich oone to, but decree ex- 
presaly reserved all as between himself and 
plaiiisit, the oase was not,to came under s, 2. f 
Jackson, J.—Wa soe no valid ground for 
this special appeal. The question which the 
special appellant’ raises with regard to the 
equity ab suing him in respect of half of 
the original liability appears to be wholly . 
untenable either as a ‘matter of law or of 
equity and good conscience. 


the person who had purchased the other half 
would be liablé to contributé. Buf, as tha 
case stands, we can see no ground for com 
tending that the appellant was not properly 
sued. 


Then it is urged that this matter has bean 
disposed of by a previous suit in which | 
Pertanb was a party. Now, it séemsihei tha 
present defendant was not otiginally a 
in that case; he intervened aga rae fate 
at his own request a party by the Gourt 
under the provisions of the 78rd Section. 
But at the conclusion of -casó ‘dt was 
found that no decision could aed to ag 
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between him and the plaintiff, and the decree. 
in that case accordingly in express terms 
reserved all questions between him and the 
plaintiff. Therefore, it appears to us that 
no suit on the same cause Sf sation has been 
heard and determined between these same 
parties, and the case does not therefore come 
under Section 2, 

As itis admitted by Both sides that one 
decision will govern both cases, we order 
that both appeals be dismissed with costs. 





The 14th May 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. i 


Usafructuary Morigage— Ekrarnamakh— Admis- 
sion— Interest— Waiver. 
Case No. 189 of 1870, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirkoot, dated 
the 20th June 1871. 

Prosunno Coomar Mookerjee and others 
- (Defendants), Appellants, 


versus 
Baboo Buldeo Narain Singh (Plaintiff ), 
Respondent, 
Baboo Bhowany Churn Dutt for Appellanta. 
Mr, R. E. Twidale and Baboo Rajender 
Nath Bose for Respondent. 


Ina former solt plaintiff, mo under a usufruc- 
claimed of the m 


was 

fk operty under an 
stipulate for payment of in- 
Lape plamiff ought 


considered to have been th 
forward plaintiff in the former surtt did not amount 
to an that there was an 


mont af interest, plaints’ was entitiod to saiaren 
the property on payment of the principal alone, 
Couch, C.J.—It ia not disputed that, by 
the ters of the ekrarnamah, the mortgagee 
was to have possession of the property. It 
appears that there was no stipulation as to, 


the payment of interest, and it was agreed 
that the mortgagor should be entitled to have 
the property restored to him on payment of 
the principal sum; which is all thet he asks 
for in the present suit, and the decree declares 
that he is entitled to have back the property 
upon depositing in Court the amount of the 
principal sum. 

The objection is taken that he ought to 
have deposited the amount of the principal 
money in Court when he filed his plaint, 


‘Strictly speaking, possibly he ought to 
have done so; but then the objection ought 
to have been taken at the first hearing of the 
suit. It cannot be allowed to be taken now 
as a ground for dismissing the suit: it was a 
defect which might have been cured if the 
objection had been taken at the proper time, 
Not having been taken then, it must be con- 
sidered to have been waived by the defendant, 


Then with regard to the previous proceed- 
ings, we consider that the nature of the 
previous suit was this; the mortgage was a 
usufructuary mortgage, but by virtue of the 
Regulations, if the profits of the estate ex- 
ceeded 12 per cent. interest on the principal 
sum, the plaintiff would be entitled to have 
the surplus applied in reduction of the prin- 
cipal, because the defendant could not, by 
means of the usufructuary mortgage, get more 
than the lawful rate of interest ; and in the 
former suit the plaintiff appears to have al- 
leged that there had been a satisfaction of the 
principal sum by resson of the profits ex- 
ceeding the 12 per cent. interest. He failed ` 
to prove that, and his suit was dismissed. 
But the case which he then put forward does 
not amount to an admission that there was 
an agreement to pay 12 per cent, and that 
the terms of the ckrarnamah were different 
from what they really ere; and even if his 
conduct in that suit could be treated as any 
kind of admiasion, we have got the ekrar- 
namak iteelf before us, and we know exactly 
what are ita terms. By the present decree 
the defendant gets all that by his contract he 
was entitled to; he was to have the use of 
the property instead of the interest, and he 
was to restore it upon receiving the principal 
sum ; and the plaintiff seeking the assistance 
of the Court for the restoration of the pro- 
perty to him does not raise any equity that the 
defendant should have something more’ than 
what was stipulated for; he is only entitled 
to have that which by the agreement he was 
entitled to. 


The appeal must be dismissed with costa 


1872.] Civil ` 


THE WHEKLY RHPORTHR. 


Bulings - 83 





The 14th May 1872. 
Present: E 

The Hon™ble Sir Richard Couch, Ke, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

Mortgage— Ambiguous Description. 
Case No. 195 of 1871, 

Regular Appeal from a decision passed by 
the Officiating Subordinate - Judge of 
Sarun, dated the 22nd May 1871. 

Shaikh Sooltan Ali, Pauper (Plaintiff), 
; Appellant, 


> versus : 

Syud Aftakur Hossein and another 
(Defendants), Respondents. 
Hoonshee Mahomed Vusoof for Appellant. 

_ Afr. R. E. Twidale for Respondents. 

aos mute teste oe zoe 

who conveys the i o 
Couch, C.J.—Tun judgment of the Lower 

Court in this case appears to be right. 

Looking at the state of things at the time 

the mortgage was made, the description in 

it was quite sufficient to Fukhoria 
as being part of Mouzah Bhbujulpore Fuk- 
huria. If the desoription is ambiguous, it 
must be taken most strongly against the 
mortgagor, the party who conveyed the 
property. He cannot. take advantage of the 
ambiguity and say that this property did not 
pass, if the description was sufficient to 
pass it, having regard to the circumstance 
that there was but one settlement and that 
there does not appear to have been any dis- 
tinct description of Fukhuria in the Register. 

This appeal ought not to have been brought, 

and we must make an order under Section 

809 for recovery of the stamp duty which 

the appellant would have had to pay if he 

had not been allowed to appeal as a pauper. 

The appeal will be dismissed with costa. 

e 
The 15th May 1872. ° 
Present: 

The Hon'ble Sir Richard Couch, Kt, Chief 
‘Justices, and the Hon’ble W. Ainslie, 
Judge. 7 

Witness— Default to Attend (by Defendant when 
summoned }—Lawful Eixcuse—Act VIIL of 
1859 s. 170. ; 

Case No. 206 of 1871. 

Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 16th May 1871. i 


| Baboo sad Dutt Singh 
en 


"| moned to appear. 


one of the De 
danta), Appe A : 
versus i 


` Jheengoor Jha (Plaintiff) Respondent. 

Baboos Chunder Madhub Ghose, Bhow- 
any Churn Dutt, and Gopal Chunder 
Mookerjee for Appellant, 3 


Mr.C. Gregory for Respondent, 
ocean ey nea ce 
could not, is no lawful excuse ‘for his non. 
when summoned to attend. 

What is-or is not a lawful excuse must depend on the 
ciroumstances of each case. 

Couch, C.J.—Tum plaintiff's caso was 
that the oonsideration-money which he had 
given the bond was not actually paid at the 
time, and that subsequently only a small 
portion of it had been paid by the defendant, 
and he sought to have the remainder paid to 
him, which he was entitled to if it had not 
been paid. ~ war 

He called two witnesses who were present 
at the time the bond was given, and who 
stated that the money was not paid over, 
and he said that he was willing to abide by 
what the, defendant deposed, and. he asked to 
have the defendent summoned. He may 
well have thought thet it would not be suffi- 
cient for him to obtain a decree that the two 
witnesses that he had should depose only to 
the non-payment of the money, because he 
would fee] that he had to meet the recital in 
the bond that the money had been paid. It 
seems to us that there is nothing to lead to 
the supposition that the offer which he made 
to abide by what the defendant deposed to 
was not a bond fide one, and that it was a 
mere excuse or pretence on his part. He 
asked that the person who must know the 
truth with regaid to this matter, and whose 
evidence, if given in his favor, would be deci- 
sive, might be examined, and, as he was enti- 
tled to do, that the defendant might be sum- 
It cannot be said that he 
had given no evidence in the case, for he 
had given some; and probably he did not 
call the other persons who were present or 
the witnesses to the bond because he had 
reason to think that they would not tell the 
truth if they were examined. 

The question in the case is, whether the. 
defendant being summoned to attend failed to 
comply with the order without lawfal axouse, « 
There is nothing in the case to show*that he, 
had any lawful excuse. -He seems to have 
made what, as far as we can sve, wasa merg 
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exduse for not coming, x mere evasion of the 
order of the Gourt. and sh endeavour to put 
off giving evidence. saying he was will- 
ing to attend, when he did not attend end 
showed no pesson why he gould not, is worth 
nothing, : 

We’ were: referred to some cases in the 
course of the argument fron Marshal’s Re- 
ports and the ier gor aad ‘We think 
each case under this on must be looked 
at with reference to its own circumstances. 
rie uestior being whether there was a law- 

2 Or not, the decision in one case 
a ee be Ry ida to nededsion in 
another, es Sir rt had given the facts 
of the case and we could sad precisely on 
what materials the decision was come to. 

Woe think the Judge was justified in mak- 
ing the drder* which he did, and we cannot 
see how he could have come to a different con- 
clusion, ‘Fhe appedh must be dismissed with 
costs, ea 


t 


The. k5th-May 1872. 


` Present : 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. , i 


Auriga! —A f Re-formation— 
p a ses det x A a 6 ġ 9. 
Caso No. 220 of 1871. 


Regular Appeaf from a decision passed by 
the Subordinate Judge of Shahabad, 
od, the 12th July 1871, 
Dewan ponerse Singh and another 
(Plaintiffs), Appellants, 
so versus 
The Collector of Stiahatiad (Defendant), 
Respondent. _ 
Raboos, Romesh. Chunder Mitter and Mo- 
kask. Chundor Chowdhry for Appellants. 
Baboo, Unnoda Pershad Banerjes for 


Respondent. 
whith, af the Survey Map, 
appears Hava baat estate, although it may 
tear Kemod old site is Hehte to sssaminact 





£ 8 
sane © asp nghi fall gea under Bastion 

Couch, C.J—TH case which is stated 
aye psy and which must for the pur- 
pose of this appeal be considered to be the 
true state of facts, is, that “ from the time 
“ of tha decennial settlement and the mea- 
“surement of 1206 F. 8, and for a long 
“ time sgbsequently, the land sp settled re- 
“mained in jta pristine condition withqut 
“ the slightest change by diluvion and allu- 
“ vion ; ‘dnly a EN! time previoys to the 
“ survey of: 1844, a small tract of land out 
“of the aforesaid land was washed away 
“and submerged by the river, but which 
“ subsequently, re-forming remmined as before 
“in your petitioner’s, possession.” 

Therefore, seek. of the passing of 
Act IX of 1847, a ion of the land was 
washed away or subinerged; and the estate. 
whjch was surveyed, and the survey of 
which was approved by Segtion 4 of the 

t was the estate. without that partion. 
f instead of there heing a re-formation, as 
is stated, there had been a further washing 
away or submerging, of the land which 
appeared; in the survey approved by the Act, 
the proprietor. would have been entitled 
under Section 5 to have claimed a deductiqn 
from the jumma of the estate, That Seo- 
‘tion says: “ Whenever, on inspection of 
“any such new map, it shall appear to the 
“ local revenue authorities that land has been 
“ washed away from or lost ta any estate pay- 
“ing revenue directly to Government, they 
“ shall without loss of time make a deduc- 
“tion, from the sudder jamma of the said 
“estate egual to so much of the whole 
“sadder jumma of the estate as bears, to 
“the whole the same proportion. as the, 
“ mofussil jumma of the lend lost bears to 
s mofussil jamma qf the whole estate; 
“ op if the Ignd lost cannot be ascertained to 
“the satisfaction of the local revenue 
“ authorities, then the said local, revenue 
“ authorities shall make a deduction from 
“ the sudder jumma of the estate equal to 
“eso mush of the whole sudder jumma of 
“ the estate as bears to the whole the same 
“proportion as the land lost bears. to the 
“whole estate.” 

That Section having provided for a loas of 
a portion of the estate appearing upon the 
inspection of the new map. Section 6 pro- 
vides that “ whenever, on inspection of any 
“such new mhap, it shall appear to the local 
“revenue authorities that land has been 
“ added tg any estate paying revenue directly 
“to Government, they shall without delay 
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“ ssam the seme wiiha revenue payable to 
ing to the rules in 


“ Government aoc: 
“force for assessing increments, 


* and shall report, their i farth- 
“with ta the Sudder Board of Revenue, 
“ whose ordera thereupon shall be Anal.” 


We think we must read these two Sections’ 


together ; and that since in this case there 

has been an addition to the estate appearing 

u the in ion of the new map, 

though it is, as stated in the plaint, a re- 

. formation, upon the old site, it cames within 
Section 6 and is land added to. the estate, 

Tha decision of the Privy Council is-s 
decision with regard to the property in the 
land which is ao re-formed, that is, where the 
land which was formerly lost to the pro- 
prietor by being washed away or submerged, 
ip re-formed, upan the old site and the boun- 
aries can, be traced ; the land so re-formed 
belopgs to him. But that decision does not 
touch the construction of this Act, which 
seams t0.haye been intended to provide in a 
simple. way, for- the casa where, upon the in- 
speation of the new map, there appears either 
to. have been a loss of land to, the estate or 
an addition to it as it appeared on the 
former, survey. i 

aeran to us that this is 9 case coming 
within Section 6, where power is given, to 
assess the land which had heen re-formed, and 
then-the same Section says expressly that 
the orders of the Sudder Board of Revenue 
shal] be final in such a matter. If the pre- 

t plaintiff had any case at all, it was one 
or the consideration of the Sudder Board 
of Revenue, and not for a suit in a Civil 
Court. 

Besides that, the 9th Section says that no 
action shall lie against the Government or 
any of its officers on gocoynt of anything 
done in. good faith in the exercise of the 

wers conferred by this Act. The Col- 

oe here, was exercising the powers con- 
ferred bye the 6th “Section in determining 
‘that the land which appeared on inspection 
of the new map to be added to the estate was 
liable to assessment, and was undoubtedly 
acting in good faith. The case seems to 
come not only within Section 6, but, if it 
had‘ been neceseary to rely upou -Section 9, 
it comes also within that as a case where the 
powers of the Act were being exercised by 
an officer of Government in good faith. 
We think, therefore, that the present suit 
will not lie, and that the judgment of the 
Lower Court dismissing it ought to be con- 
firmed. The appeal will be dismissed with 
costa, 


The 16th May 1872. 
Present:. i 

The Hon'ble Sir Richard Couch, K+, Chisf 

Justise, and the Hon'ble W. Ainslie 

Judge. ' 

U Mortgage—Suit by Mortgogor for 

poet dah (Affect of )—Interesi— 
Oxys Probandi—Costy. 


Case No. 29 of I871. 


Regular. Appeal from a decision passed by 
the Subordinate Judge of Paina, dated 
the 6th December 1870. : 

Baboo Kallyan Dass (Defendant), 
Appellant, 
versus 
' Baboo Sheo Nundun Parshed Singh, | 
(Plaintiff), Respondent. 
Mr. C. Gregory for Appellant. 


Baboo Uanoda Purshad Banerjes 
for Hespondent. 
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that these two instruments should be declared 
void, the ground of the sult bei that the mort- 
gagee had, by the enormen of the property 
and the receipt of the profits thereof, been 
paid off all that was due to him in respect 
of o and interest. 

ow, asking that the deeds should be 
declared void is of course not correct; what 
is meant is that the mortgage should be 
declared to be satisfled and the plaintiff en- 
titled to have, back the property. 

Tn a case in Marshall’s Reports, page 112, 
it was decided that, in a suit to recover 
possession of land in the possession ofthe mort- 
gageo under a usufructuary mortgage, the 
only question in issue is whether the plaintiff 
is entitled to enter into possession, and that 
the Anding of the Judge that a specific sum 
is still due is not conclusive between the 
parties, but may be disproved in another suit, 
and such finding, caters is not the subject 
of appeal. 

Woare unable to concur in that view of 
the nature of a suit of this description. The 
suit is ‘in reality, in our opinion, a suit 
between the mortgagor and mortgagee: for an 
adjustment of the accoant between them. If, 
upon taking the account, it appears that the 
mortgagee has been fally satisfed, the plaintiff, 
the mortgagor, is entitled to have back the 
property, and the Court would make a decree 
‘or that purpose; but we think that the 
question in the suit is not simply whether 
the plaintiff is entitled to have the property 
back, and that the Court being a Court of 
Equity and acting upon the principle that it 
is always the aim of a Court of Equity to 
finally determine as far as possible all ques- 
tions conoarning the subject of the suit, the 
acoount should be taken up to the time of 
the decree, and the account so taken ‘should 
be considered to be binding, and the parties 
should not be at liberty, except under peculiar 
circumstances, to re-open it in another suit. 
Therefore, in the present case, we think we 
must deal with the suit as one for the adjust- 
ment of the account to be followed by a 
decree according to what shall appear, on 
taking the account, to be the right either of 
the plaintiff or the defendant 

The first objection which was raised on 
the part of the appellant was that, in taking 
the account, interest ought to have. been 
allowed upon the 22,500 rupees from the 
year 1224 to the year 1285. 

Upon éhis the document to be looked at 
inthe ekrarnamaA of the 21st Assar 1224. 
lt resites that there had been, on account of 
11,011 Sioca rupees bearing no interest, 


I 
a grant in churna: of 1,000 beegahs of 
Mouzah Surouta, of which the annual 
revenue is 1,001 Bicca rupees, from 1225 
to 1285 to Baboo Kishen Doss Mahajun, 
and that the sum of 11,011 ropees would be 
repaid up to the term of the lease: it also re- 
cites that on account of an advance of 16,884 
Sicoa rupees, the said Baboo ‘Kishen Doss 
Sahoo holds a onse of Mouzahe Gunga Chuck, 
Sewhad, &e., for six years, commencing from . 
1228 to 1228 at an annual rent of 1201 Sioca 
rupees, which on account of interest for the 
aforesaid churna is entered. Then it refers 
to 2,000 rupees on account of an assignment of 
5,500 rupees having been taken from the said 
Baboo Kishen Doss Sahoo and been applied 
to the payment of the revenue of the Jageer 
Mehal of Nawab Moneerooddeen Dowlah in 
Pe: gunah Arwal, and then to a sum of 15,000 
rupees usufructuary cases of Mourah Jugro 
Mninpoora, and says the mo bad exe- 
cuted two usufructuary leases from 1220 to 
1224 to 1228 and that at the close of 1222 
F. 8S. the proprietary villages in Pergunnoah 
‘Arwal were sold by auction by the’Collector 
of Behar ; it then also refers to a sum of 1,500 
rupees being due to Baboo Kishen Dose 
Sahoo by him and proveeds,—“I conse- 
quently do promise and engage in writing 
to pay the sum of 16,384 rupees, the sur- 
i-peshgee of Mouzahs Ganga Chuck, Saw- 
dah, &c., and 22,500 rupees aforesaid, ngero 
gating 83,884 rupees, at the close of the 
lease of Mouxah Gunga Chuck, Sawdah, &0.,” 
—ihat being the lease for six years which 
commences from 1228 to 1228. “ In the event 
of my not paying the aforesaid sum of money 
the usufructuary leases of the said Gunga 
Chuck at the rental above stated on account 
of interest on the said sum shall be maintain- 
ed avd continued, and after the payment of 
Ra 11,500 ' (it should- be Rs. 11,011) 
“ oovered by the usufructuary lease of the 
« said Mouzah Surouta, the sid Sahoo will 
“ receive this anuual rent from 1288- Fuslee 
u and will continue to hold the Mouzah until 
“the payment of Rs. 22,500 aforesaid in 
“one lump sum.” Then, from 1286 F. 8, 
there is a mortgage by way of usufructuary 
lease for the 22,500 rupees, and nothing is 
anid about interest; but then it proceeds thus 
« The said Sahoo will not demand from me - 
interest on Ra. 22,500 from 1225 to 1285 
F. 8” Therefore, there is an express agree- 
ment that interest on the 22,600 rupees shall 
not be paid for that period ; aud it may be 
taken also as an implied agreement that 
after 1235 Fwslee that sum shall bear 
{interest 
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It was argued on beheif of the 
thatasthe plaintiff. in this suit 
assistance of this Court and asks to have the 
accounts taken and the mortgage declared to 
be satisfied, the Court ought to impose upon 
him the obligation to pay the interest on this 
22,500 rupees from 1225 to 1235. 

No doubt the rale is that, where a party 
seeks the aid of a Court of Equity, thé Court 
will make him do equity before it wil 
grant him relief. But here all that the 
plaintiff is seeking is that which he is, by 
virtue of the law which prevented more than 
12 per cent. interest being taken, entitled to, 
vis., to have the account taken and to have it 
ascertained whether the mortgagee has, by 
means of these usufructuary morigages, ob- 
tained more than 12 per oent. interest ; and if 
he hes, that the surplus may be applied in re- 
duction of the principal, he ts certainly not 
seoking that which would sguthorize the 
Court to depait from the agreement 
of the partles that this sum should not beer 
interest during those years. We can see 
no equity in obliging him to pay interest for 
the period that the mortgagee had 
that he should not receive interest for. The 
accounts ought to be teken fairly between: 
the parties, but they ought to be taken: 
acoording to their ‘contract, subject to any 
alteration which may be imposed upon, them 
by reason of the law which prevented more 
than 12 per ceńt. interest being taken. 

The next question is whether the mort- 
gages had been satisfied some years before 
the suit was brought. Where the plaintiff 

“alleges, as he did in this case, that the mort- 
gages were satisfied and that he was entitled: 
to have back the property, the onus is upor 
him to show that to be the fact ; he must 
certainly give some evidence to satisfy the 
Court that what he alleges is the truth, aud 
that he is entitled to have back the property. 

In the present case, he’ appears to have 
given no evidence of that: in his plaint he 
made a general allegation’ that it was so, 
accompanying it with'« statement which, it 
may be said, is on the face of it improbable, 
because, according to him, the revenue of the 
property during a long saries of years, oom- 
mencing in 1236 F. 8. and ooming down 
to:1270, was precisely of the same amount. 
Obviously that is an imaginary account of 
the revenue, and he has not attempted in 
aly way to show what it really was. It 
cannot be supposed: that, if the estate in 1270 
produced as he says 4,960 rapeos, it pro- 
duced the same anm in 1286 and in all 
the intermediate years, 


opta: | 





The Judge, then, séeing this, appedrs to 
‘Bave directed’ hts Attention td the ‘evidenée 
which the déféndsnt gave, After speaking 
of the papers which thé defendant’ had filed, 
namely, the jummabundee papers from 125T 
to 1256 and ffott 1261 to 126% as far as 
Surouta is’ concerned, and fron! 1261 to 
1264, 1266, 1267, 1268, 1269, and 1274, se 
regards Gunga Chuék, he says: —“ These 
“ papers, it is to be obderved, are not borne 
“ out By the luggut papera filed by the de- 
“feodant in rent sfits instituted by him. 
“The very appearance of ee ois 
“ shows that they are not original ra 
“papers; had they been such they woul 

“ undoubtedly have corresponded with other 
“ documents filed ; they appear to me to have 
“been got up for the occasion.” He then 
speaks of & Memorandum Book which the 
defendant had filed as being pregnant with 
the vest possible suspicion and as not 
appear to have bean kept regularly’ from 
1286 to 1277, ard he says' he cannot believe 
thar the Book is bon fide. ‘But then’ the 
Judge seems to have considered that although 
those documents and this’ evidence, produced 


by the defendant, was, as He'says; open to the 


gravest possible suspicion; yet, there being 
nothing else’ in the case before him, he was 
at liberty’ to make use of it at all events 
agaihst tie defendant, and' to say whether 
upon it the case of the plaintiff was not mada 
out. He saya, in a subséquent part of his 
judgment :—“ The accounts appended in the 
“ plaint do not appear to have been adjusted 
“from unimpeachable’ figures and facts; 
“therefore they cannot’ be implicitly relied 
“ upon, Ty order to obviate’ diMoulties which 
“ surrounded the case, I Have adopted defend- 
“ ant’s figures in the manner following :—THe 
“‘jummabundes papers filed by him'were care- 
“fully examined, an average rate per each 
“ villnge was struck, aud from: these averages 
“a second average'was made; The result this 
“obtained, vis. Ra. 2-6-9} per beegah, was 
“adopted to be the rate of assessment ; this 
“wus multiplied by the area’ which the de- 
“fendant’s papers furnished, vis, 2,887 Déo 
« 7 ocottahs, and the: product wes 
“Rs, 5,808-18-11, which of course re- 
“presents the gross receipts, from which 
“collection charges were’ deducted: and thd 
“net balance was placed against the defend- 
“ants claim to interest.” He then makes 
out a tabular statement, in which, commenc- 


ing in the year 1286, he takes the total ` 


amount of sur-i-peshgee at Rs, 41,476:4-8, 

the difference being cadséd by the sloca 

Tupeed being converted ito Conipany’s rapees 4 
10 
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he then takes’ Ra. 4,977-2 as the interest 
upon that at 12 per cent, making a total of 
Rs. 46,450-6-8 ; then he takes the gross 
ie at the amount which ho had stated, 
namely, Rs. 5,808-18-11, and taking col- 
lection charges at Rs. 580-6-2, he shows 
a net balance of Rs. 5,228-7-9, being in 
exoogs of the interest. Consequently, if that 
is a correct way of taking the account, and 
the tabular statement is supported by the 
evidence, there would be a gradual reduction 
of the principal ; and according to the tabular 
statement, the principal sum would have been 
paid off in the year 1261, and from that date 
there would be a balance in favor of the 
pluintiff ; and taking the amount of the meme 
profits for the last six years, which was all 
that the plaintiff could claim, he made'a 
decree in plaintiffs favor. 

Now, it seems that there are two errors in 
this mode of dealing with the case. In the 


first place, he appears, in taking the average, 


quantity of beegahs, namely, 2,887 beegahs 
7 cottahs, to have divided by eight, whereas 
in some of the items of which the average was 
made up the pepers were for nine years instead 
of eight, and in taking this average there is 
an error which amounta, when it comes to be 
coleulated, to a sum of Ra. 885 annually ; 
which would be suffloient, according to his 
tabular statement, to turn the scale, and in- 
stead of there being a surplus, after payment 
of interest, there would be a slight deficiency. 

But that is not the only error which he 
has fallen into ;,thére is one more serious 
than that. He says that, in ascertaining 
the average rate, namely, Rs. 2-6-9} per 
beegah, the average rate for each village was 
struck, and from these averages a second 
average was made. Now it appears that, 
with regard to the several vi two of 
them had a lower rate than the Ra. 2-6-9}. 
and one was ata very much lower rate; it 
appears also that the villages where the rate 
was lower, and especially so, in the case in 
which the rate wes very much lower, cou- 
tained a considerably larger quantity of land 
than the villages where the rate was high ; 
and when the figures come to be looked at, 
it is obvious that the taking this second 
average was a fallacious mode of caloulation : 
instead of bringing out a fair average for 
the whole quantity of the land, it brought 
outa larger amount than it ought to have 
been. 

The mode in which the rate ought 
to havyé been calculated and which there 
was no difficulty in using, was to take the 


average rate for each village; and if that, 


1 
e 


is taken, it is found that, after deduc 
collection charges, the sum which woul 
be applicable to the payment of the interest 
of the mortgage would be 4,266 rupees, 
which falls considerably below the amount of 
the interest, that being 4,977 rupees. It is, 
therefore, clear that, if the account had been 
correctly taken upon such evidence as there 
was before the Judge, the result would have 
been that, instead of there being, from time 
to time, a surplus application to the reduction 
of the principal sum there would not have , 
been sufficient to satisfy the interest, and it 
would have heen accordingly falling into 
arrears. Therefore, the case of the plaintiff, 
upon such evidence as there is in the suit, 
fails. The principal sum has not been paid or 
satisfled, and he is not entitled to have back 
his property. 

But then we have to say, in order, as we 
said, finally to determine as far as possible 
all questions concerning the subject of the 
suit, what sum ought to be declared to be 
due from the plaintiff upon the payment of 
which he would be entitled to have back the 
property; in other words, we have to say 
whether anything is now payable to the 
defendant, the mortgagee, beyond the prin- 

sum. 

Now, in considering this part of the cnse, 
the conduct of the defendant in not keeping 
and producing accounts becomes very im- 
portant, Before, we were enquiring whe- 
ther any thing was due to the plaintiff upon 
such accounts ag the defendant had produced, 
and those accounts could fairly. be used 
against the defendant. But when the ac- 
count has to be taken in favor of the 
defendant, heis to show what, if anything, 
is due to him for interest. Then his accounts 
are not to be regarded as perfectly true and 
correct. He’ ought to have kept proper ac- 
counts and faornished the Court ‘with the 
means of seeing what interest is still really 
due to him if any is. If he bas misconduct- 
ed himself with regard to keeping the ac- 
counts of this property, and has failed to 
produce proper evidence before the Ooart of 
the amount of his receipts in respect of it, 
the consequences must fall upon him. The 
Court is unable to say, upon such evidence as 
the defendant has produced, what amount 
beyond tho principal sum is really due to 
him. He has not acted in the way in which, 
as mortgages and as trustee for the mort- 
gagor, he was bound to do, and he hos not 
produced to the Court the accoants which 
he ought to have produced if he sought to 
have a decree made in his favor. 
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It appears to ua, therefore, upon such evi- 
dence as there is before us that the defendant 
is entitled to be repaid the principal sum : 
but that no decree can be made declaring 
him to be entitled to any further sum. The 
deoree of the Lower Court will be altered 
by declaring that there is still due to the 
defendant the principal sum secured by the 
mortgage, ainal , Ra. 41,476-9-8, and that 
on payment of that the plaintif may redeem 
the property ; but if there is any delay in 
making that payment, then the plaintiff would 
be liable to pay interest upon the money 
from this time, and in taking an account 
of the interest which may be found due from 
him from the date of this decree, allowance 
will have to be made for the revenue or 
profits of the estate whioh the defendant 
may receive. The account must be consi- 
dered as settled up to this time, and it will 
only be necessary, if the plaintift hereafter 
seeks to redeem the property, to take a 
forther account of the interest on the one 
side and of the revenue on the other. In 
that way, so far as is possible in the present 
suit, a decision is come to with regard to the 
rights of the parties. 

Then with regard to the costs of the 
appeal and the costs of the suit, it ig true 
that the plaintiff has failed in his snit, 
and ordinarily he would be made to pay the 
costs of it; but in suits between mo r 
and mortgagee, where a defendant has failed 
in his duty to keep accounts and has not 
produced pro accounts, it isr ed as 
misconduct which ought to be en into 

consideration upon the question of costa. 
` We think in this case, although the suit is 
dismissed, there should be no coats of the 
suit given to the defendant. 

The decree of the Lower Court, will be 
modified eacoording to this judgment, and eaoh 
party will bear his own costs of the suit 
including this appeal. 


The 26th March 1872. 
Present 


Sir James W. Colvile, Sir Montague 
E. Smith, Sir Robert P, Collier, and Sir 
Lawrence Peel. 
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On Appeal from the High Oourt at 
Caloutta.* ; 


Auundee Koonwnr, Mankee Koonwur, and 
Poonpoon Koonwur 


versus 

Khedoo Lal. a 
E piip tho stats of the PIi family af eur 
tt Be pees re eens ei 


of dtng mah accounts when would 
probably, have. more compatent than an urt of 
ar uy 


In this case three. distinct appeals against 
a decree of the High Court of Bengal have 
been consolidated and heard as one appeal, 
The principal questions raised are, what was 
the statws of the Hindoo family of which 
the appellants and the respondent were 
members; and whether certain acquisitions 
are to be regarded as part of the estate of 
the late head of the family, or as the separate 
property of the individual member in whose 
name they stand, and by whom they were 
ostensibly acquired. : 

The following is the history of the family 
in question : Choonee Lgl, the father, who 
died in October 1854, had for many years 
carried on business os a cloth merchant at 
Sahibgunj, in Zillah Behar, within that part 
of India in which Hindoos are governed by 
the Mithila law. At the time of his death 


this business was carried on in his sole name; 
` e 





* From the 


j ext of E. Jackson 
Roberts, J.J., an J 


and A, A, 
une 1868, - aa 


but he hed previously, and pp to the year 
first with 
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1851 or 1852, been in partnership 


. one Radha Lal, and, after the death of that 


person,-with his son, Sreekishen. S 

All parties are agreed that he had no ences- 
tral estate, and that whatever property be- 
longed to him was of his own acquisition. 
He had three sons, vis, Gopal Chund, the 
respondent Khedoo, and the appellant, 
Gunput. About 1889, and after his sons had 
teached man’s estate, he married a second 


` wife, who sarvived him 


Gopal Obund, the eldest son, became of un- 
settled, if not of unsound mind, in or before 
tha yonr 1848, when he lefġ his home asp 

yragee, or ous mendicant, and wan- 
dered a on pilgrimage to various holy 
places. Tis wife, the appellant Mussumat 
Mankee Koonwur, tanderp¢ some evidence 
in this guit tq show that he had been seen 
alive as late as 1858, and may be still alive; 
but both the Indian Courts, dicrediting that 
evidance, haye come to the qonclusign that 
he had not been heard of for twelve years 
before the date of the first decree, and pro- 
ceeding on the presumption of Hindpo law 
have treated him as then dead. There is 
nothing, however, to show that he did nat 


` survive his father. He had no male. issue, 


Gopal 


and is represented on the record by Massu- 
mat, Sri Koonwur, who, if be be dead, 
would, as widow and heiress, be entitled. 
to succeed to his separate estate. 

` Qunput, the younger son, has died since 
his appeal from the decree of the High Court 
was allowed. He, too, had no o issue, 
and his appeal has been revived by his widow 
and heiress, Moseumat Anundee Koonwaur. 
He left, however, a daughter, Mussumat 
Poonpoon Koonwur,.who has an infant son, 
Lulloo Baboo; and she ia an appellant against 
the. decree in respect of the interest which, 
ae sy part:of the property-in dispute. 
Khedbo the respondent, and the plein- 
tiff in the. suit, has. at least two sons, Brij. 
Bhookun Doss, and Mehomed Lal, of whom 
mention is made in the suit, but who are not 
parties to it. 

Erom this statement of the family, it 
follows that the property of which Choonee 
Lal died possessed, whatever it was, descend., 
ed: to his sons living at the time of his. death 
in,equal shares. If Gopal Chund were then 
dead, the estate would. decend: to Khedoo: and 
Gunput in equal moieties. And even if 
, is; to be taken to have survived his 
father, Wht.to. have died subsequently, and 
before a partition, his share, ing to the 
Mithila law, would pass to his b to 






























the exclosion of his widow, who would be 
entitled only tó maintenance. ` This does not 
appear to be contested. The question in 
dispute ia, which, if any, of the various acqui- 
sitions of the family, standing in the separate 
names of different members of it, are to be 


treated as part of the estate of Choonee Lal, 


and descendible to his heirs. 


The suit was commenced by the respondent 


on the Ist of November 1859. It was ori- 
ginally brought against Gunput and his 
daughter, Muasumat Poonpoon Koonwur, 
described as the mother and guardian of Lul- 
loo Baboo; and the plaint treated the share 
and interest of Gopal as veated in his two 
brothers. The appellant, Mankee Koonwar, 
however, intervened as an objector in reapect 
both of the shore in his father’s estate, to 
which Gopal, if alive, was entitled; and of 


that part of the property claimed, which she 


insisted was his seperate estate, and by an 


order of the Principal Sudder Ameen, in 
whose Court the suit was brought, she was . 


made a defendant. 


The plaint claimed a moiety of all the pro- 
perty specified in the schedule annexed to it, 
and valued at upwards of two lacs of rupees, 
the respondent alleging that he hed been dis- 

of it. Some objections have been 
taken to the frame of the suiton the ground 
that the respondent hes not included amongst 


Ithe subjects of it that property which’ is 


held by him and his sons in. their respective 


‘names. But their Lordships are of opinion 


that, on e fair construction of the plaint in 


‘connection with the responflent’s written 
‘statement, which will be 
‘to, it must be held that he does: offer to 
‘account for the whole of what is so held as 
-part of his father’s estate. 


terwards referred 


The plaint; though it prays for delivery of 
possession, seems to be framed rather with a 
view to obtain a declaration of the partibility 
of the disputed subjects, than to carry out a, 


‘partition by metes and bounds of the, estate to 


be consummated by the delivery of actual 
ession. 2 
The following are the issues settled in the 
suit :— mae 
1. Whether, to the statement 
of the plaintiff, the whole of the property in 
dispute belongs to the paternal estate and 
is undivided ? or whether, according to the 
averment of Gunput Lal and Mussumat 
Mankee Koonwnur, defendants, part belongs 
to the paternal'‘estate, and part has been ao- 
quired by Gunpnt Fal and Gopal Chuud 
during the time of their separation and mess- 


| ing apart > ` 


¢ 
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2. Whether the property mentioned in 
the written statement of Mussumat Poonpoon 
Koonwaur belongs to her, or not ? 

8. Whether Gopal Chund; the husband 
of Mankee Koonwar, is lost, or whether he 
is residing towards the North-Western Pro- 
vinoes ; ond if he is lost, whether the claim 
of the plaintiff to a moiety is right or not ? 


8. Whether the estimate of the effects 
and goods and chattels in litigation, and the 
amount expended, is correct or not ? 

‘Before considering these issues and the 
evidenoe applicable to them, their Lordships 
think it desirable to 
the family. 

Ii is admitted on both sides that, when his 
two elder sons came of age, Choonce Lal 
opened for each a separate cloth-shop, and 
established him in it. The precise dates at 
which these shops were opened are not quite 
certain. The respondent admits them to 
have been in existance before 1885, and the 
appellants insist that they were established 
before 1829, According to Mewa Lal, 
a witness for the respondent and the brother 
of his.step-mother, they were established in 
1829 and 1881. The respondent appears to 
have followed. his father’s example, and to 


have opened two other cloth-shops,; one iw 


the ndma of each of his sons. He insists, 


however, that all these shops and their pro~- 


fits were and are part of Choonee Lal’s estate ; 
whilst the appellants, of course, contend that 
each was ond is the respective property of 
the person in ‘whose name the business was 
carried on, Choonee Lal having no interest 
therein. Gunput, the third, remained for 
some time in the cloth-shop of Choonee Lal 
and Rhadha Lal, but, as he Say8, as a gomas- 
tah employed at a salary of 50 ru 
“mensem. Afterwards, and about the year 


1844, a banking firm was opened in the: 


names of Gunput Lal and Sreekishen Lal, 
which wag carried on in their names until 
1850, when Sreekishen retired, and the 
business was thenceforward, and until the 
death of Choonee Lal, carried on in the 
names of Choonee Lal and Gunput Lal. 
The question, what interest, if any, Choonee 
Lel.had in this concern, is one of the material 
issues in the cause; the respondent con- 
tending that. the beneficial interest in the 
half-ahare daring the partnership with Sree- 
kishen, and the whole interest after the 
dissolution, belonged to Choonee Lal; the 
appellants insisting that he never had any 
interest in that Aotee, the half-share origis 
nally, and afterwards the whole, being. the 
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' separate and self-acquired propetty of Gun- 


put, Again, both parties are agreed that, at 
the time of the death of Choonee Lal, his 
three sons hed ceased to live in commensality 
with him or with each other. But the time 
at which such separntion took place isin dis- 
pute, the appellant contending that it was 
complete in. 1829, and the respondent insist- 
ing each brother withdrew from the state of 
commensality with his father at a different 
time, viz., Gopal about 18389, the respondent 


‘about 1846, and Gunput as late as 1852, 


Tho state of the landed property standing 
in the names of the diffatent menibers of the 
family is as follows :— oe 


The respondent, in his written statement, 
says that Mousahs Budem and Hurchiodpore 
and Rughoonathpore and Jhekutea in Per- 
gnonah ` Kotumbe, and two houses and a 
coach-house situate in Street No. 4 of Saheb- 
gunj, were all acquired with the profits of 
the cloth-denler’s shop bearing his name, and 
were then “under his control.” These, as 
was before stated, do not form part of the 
Properties specified in his plaint; but they 
are covered by the general conclusion of his 
written stgtement, which is in these words :— 
“ The conclusion is, that all the properties and 
effecta, and moneys and common articles of 
this estate bearing the name of your peti- 
tioner’s father, or of any of the brothers, ' or 
of any of the sons, constitute the estate left 
by, and that acquired with the funds of, my 
father.” Of the landed properties specified 
in the plaint, come are admitted to be part of 
Choonee Lal’s estate. But es to the rest, 
Mouseh Tilhara end an upper-roomed house 
in Sahebgunj, in which the banking kotse 
has been carried on, are claimed by Mankee 


Per | Koonwur as the separate and self-acquired 


property of her husbend, Gopal Chund. ` 
Other parts (the particulars of which are 
stated) are alleged to be the separate and 
self-acquired property of Gunput; whilst 
the several properties specified in her written 
statement are claimed by Mussumat Koonwur 
as “her exclusive property, with which 
neither the respondent nor Gunput La] has 
any concern.” 


Before considering the conflicting claima 
to these properties, it seems to their Lord- 
ships to be desirable to ascertain and deter 
mine, if it be possible, when the brothers first 
became separate iñ food from their father and 
each other ; in other words, when that com- 
mensality, which is the normal condition of 


,an undivided Hindoo family, oeasod. 
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separation took plece on or shortly after the 
second marriage of Choonee Lal in 1849." 
Another observation which arises upon 
the evidence in the case, is that this cesser 
of commensality, whenever it took place, 
does nót appear to have operated as a complete 
separation of the different members of the 
father at different dates, concurrent with or | family, or to have prevented Choonee Lal from 
subsequent to their father’s second marriage | continuing to exercise many of the functions ` 
in the year 1246 (A. D. 1889), in which year which would ordinarily belong to the head 
the eldest son, Gopal Chand, got a house to of an undivided Hindoo family. The whole 
himself, while Khedoo Lal and Guuput Lal'| family continued to reside in the same town. 
went into separate houses in the year 1263 | Some of the witnesses depose that marriages 
(ALD, 1846) and 1259 (A.D. 1851) respective- and other family ceremonies continued 
ly. We think, too, that there was from those | +° be performed in Choonee Lal’s House, 
dates an’ undoubted separation in food be-| and at his expense, as they would have 
tween thefather and each son as he left the | been had no separation taken place. And 
paternal house.” The appellants contend this testimony is confirmed in the case of 
that, as early as 1829, the three brothers had the marriage-of Poonpoon, the daughter of 
all become separate in food from their father Qunput, by a passage in the corre- 
and from each other; and have argued at the spondence which will be afterwards referred 
bar that the fact has been so found by the| '%- Again, it appears by the evidence that, 
Principal Sudder Ameen. after Gopal Chund went away, his separate 


: a Princi establishment was broken up, aod his wife 
Pets aa A rd di M and family returned to live ‘ander the same 
pressly fix the date of the separation; but its Ee ae adie is only mate- 
general effect is undoubtedly on this pointmore | bial] to the determination of the i i 
consistent with the case of the appeHants than i PSS p 2 , tn ss 
with thet ofthe respondent. The evidence in i aan x oe odie Hane aoe 
the cause is conflicting and far from satisfac- oh i an re ae vO ear 
tory. The finding of the High Court seems might otherwise raise, that an acquisition 
to Sagad d E val dates of th made in the name of an individual son of 

‘ pro of ig ees which on gf aaa the family, was made by the head of the 


: : family, and as part of the family estate. 
brothers ultimately came to live; and to assume r . : . 
ie h brother withdrew singly and at According to their Lordships’ view of the 


a different time from the state of commen- evidence, it is not proved to have taken place 


; 5 ; at the dnte of some of the acquisitions which 
RERI aa oo aes me Suen: are in question in this suit; and the effect 
Sa eee culate ands d, the | to be given to it, in weighing the conflicting 
a oe sepp ae speaking with | ayidence concerning transactions of'a date 
= inaccuracy of native witnesses as to subseqyent to that at which it took place, 

_time, are not agreed as to the date of the | ig p ily diminished ,by such evidence 
separation. Thanoo Chowdhree pots it as | os that which has been just natured tò; 
late as 1884; Goureesunkur makes it as late Their Lordships will, in the first inatance, 
as 1882. On the other hand, Gunga: Bam | following herein the example of ghe High 
Kandoo, though a witness produced by the 


: E : Court, gonsider the evidence touching the 
respondent, supports, on this point, the case | earliest of the soquisitions in ei 
of the appellants. Mewa Lal says :—“I do| Mouzah Tilhara. 
not recollect the year, but when the family 


Lal ‘ded hi ; That property was purchased in the year 
increased, Choonee | provided eons with 1885, at a revenue sale, in the name of Gopal 
separate houses and paid their expenses.” On 


the evidence, their Lordships are by no means as p ion ieee 
satisfied that the separation took place #°| believe that, at that time, the cesser of com- 
early as 1829. f mensality relied upon had not taken place. 

On the other hand, they ʻo not think that| They will, however, consider. the evidence 
the date of each brother’s separation can| relating to this property independently of 
safely be determined by the date of the par-- 


any presumptions which might arise from 
chase of the house in which he ultimately | the Ket 


e that the family was then joint in 
lived. They are disposed to think that thé | food. It may farther be admitted that there- 


The finding of the High Court on this 
point is as follows :— 

“We are of opinion that, from the admis- 
sions of the parties, and the dates of the pur-` 
chases of the houses in which the different 
sons were established by their father, the 
three sons began to live separate from their 
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is no documentary evidence corroborative of 
the assertion made by some of the respond- 
ent’s witnesses ; that the purchase-money 
was paid out of the funds of Choonee Lal ; 
and further that, if the shop carried on in 
the separate name of Gopal Chund was his 
own separate property, he may well at that 
date have been: in a position to pay out of 
* the accumulated profits of that shop a sum 
of 4,400 rupees. It happens, however, that 
we have evidence concerning the enjoyment 
of this estate, which is wanting as to the 
other properties in dispute. 


It has been proved that this property, be- 
tween the years 1841 and 1855-56, was 
under several successive leases demised to 
Nundooomar (one of the respondent's wit- 
nesses, and the brother of Choonee Lal’a 
second wife), sometimes jointly with other 
persons, sometimes alone. One of the leases, 
thet granted to Nundooomar on the 10th 
of December 1849, is in the Record ; 
it of course purports to be granted in the 
name of Gopal Chund, and is signed by him. 
But it is also countersigned by Choonee Lal. 
It was, indeed, suggested at the bar that the 
Choonee Lal, whose name is so subscribed, 
being described as putwarree of Moozeh 
Sahebgunj, was not the father of Gopal, but 
somè other person of the same name. Their 
Lordships, however, see no reason for adopt+ 
ing that conclusion, A circumstance of far 
more importance is that Nundodomar has 
produced a long series of letters addreased 
to him as tenant of this property by Choo- 
nee Lal in his lifetime, and after his death by 
Gunput. The genuineness of these letters 
their Lordships have no reason to doubt, They 
are to be found in this Record. They cover a 
period from 1841 to 1856-57, when the ten- 
ancy of Nundcoomar terminated. Many of 
them therefore are anterior in date to 1848, 
when Gopal left his home, and were written at 
a time when‘there is no reason to suppose he 
was of unsound mind or incapable of manag- 
ing his affairs. It is, however, impossible, in 
their Lordships’ opinion, to read these let- 
ters -without coming to the conclusion that 
they were such as the real owner of the 
estate would write to bis tenant, and that 
they are inconsistent with the case made by 
the appellants, vis., that Kusba Tilhara was 
the separate property of Gopal Chund, and 
was only managed for him and his family 
after his insanity had declared itself, first, by 
his father, and afterwards by his brother, 
Gunput, In the earlier years, rent and pro- 
duce are acknowledged by Choonee Lal as 


re 


‘received by him on his own account, without 


reference to Gopal Chund. 

In No. 278, p. 187, which is dated in 
1262 or 1845, he writes : “ Pay Meet Gho- 
lam, six rupees for’ rent of shop occupied by 
Baboo Gopal Chund for three months, and 
place it to my account, and it will be de- 
dyoted from the rents.” 

In No. 279, p. 188, which is dated in 
1846, he complains of the rent being in ‘ 
arrear, requires 800 C. rupees to be sent 
immediately, and says, “ Do not delay, as I 
am desirous of sending the revenue to Patna, 
Till the revenue is sent and receipt taken, 
my mind is not at ease, because it affects my 
landed property.” No. 255, p. 188, written 
in 1843, is the letter cited by the Judges of 
the High Court. It may be inferred from 
it both that Choonee Lel, as the head of the 
family, was about to celebrate the marriage 
of Poonpoon, the daughter of Gunput, and 
that he was requiring the tenant of Kusba 
Tilhara to send part of the produce of the 
estate to be used on that occasion. 

In No. 808, p. 194, written in 1852, he 
reproaches Nundeoomar with being in arrear, 
and says, “ You ore well aware thet I was in 
need of ge penses this year; it would have 
been proper for you to have advanced ten 
rupees more by way of assistance; you 
might have taken credit in the following 
year ;” and he threatens Nundoocomar witha 
proceeding in the nature of a distress, This 
is the language rather of the owner of the 
estate than of a trustee for the master and 
absent proprietor. 

In like manner, after the death of Choo- 
nee Lal, Gunput writes in the character of 
proprietor, not in that of manager for the 
absent Gopal. He considers what repairs 
should be made ; threatens his uncle when in 
arrears, and reproaches him with having 
ill-used the ryots and dependente. In No, 
893, at p. 216, he, too, requires produce to 
be sent for the marriage of Baboo Laljee’s 
daughter, with which Gopal would seem to 
have no concern. In No. 895, at the same 
page, he writes, “ You requested me to write 
a letter to Patna that you should deposit the 
rents of Kusba Tilhara there ; but I have no 
desire that money should be deposited there, 
as & large sum of mine is deposited there ; 
therefore I request you to send in cash the 
rent of Kusba Tilhara up to Phagun instal- 
ment in full and soon.” 

Again, No. 387, at p. 214, written in 
1856, is a remarkable letter, for it*not only 
gives various directions which imply owner- 
ship, but it contains the following passages, 
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which seem tò point to the joint interest of 
the respondent in this property : “ Uncle, I 
have been laid up with fever, therefore 
I have‘sent Khedoo Lal brother for enquiry.” 
And again, “Uncle, I have already written 
to you the full particulars ; I have also ex- 
plained to Khedoo Lal brother; please give 
Khedoo Lal your good opinion regarding any 
point he might ask, and act accordingly.” 

Their Lordships cen find no trustworthy 
evidence that either Choonee Lal or Gunpat, 
whilst thus acting and writing, accounted for. 
the rents of this property to Gopal or to Gopal’s 
family ; and, finding the direct evidence on 
the part of the respondent thus corroborated, 
they concur in the conclusion of the Judges 
of the High Court, vis., that Kusba Tilhara 
was purchased by Choonee Lal on his own 
account, though in the name of his eldest 
son. 

‘Their Lordships will next proceed to oon- 
sider what is the effect of the evidence as to 
the banking kotee established in 1844, from 
which a considerable part of the family 
wealth seems to have been derived. The 
appellant Gunput hus contended . broadly 
that in this kotes Choonee Lal had no in- 
terest. It is, however, unquestiongble that, 
after the dissolution of the partnership with 
Sreekishen the business was carried on in 
the joint names of Choonee Lal and Gunput 
Lal; and the Principal Sudder Ameen, 
though his decree in other respects was 
adverse to the respendent, gave effect to the 
ostensible title, and held that Choonee Lal 
had a half-ghare in this kotee. Gunput has 
represented that, after the establishment of 
his brothers in separate shopa, he remained in 
his father’s original shop as w gomastah at 
50 rupees per mensem. It is very difficult 
to believe thet, by his earnings in this capa- 
city, or by means of any other separate 
employment, he accumulated money enough 
to pay, in 1885, 7,500 rupees for the lease of 
Coorkihar ; to pay the price of the 8 annas 
of Gorabhurat purchased in hia name in 
1842; and, finally, to: establish this kotse. 
It seems to be far more probable that this 
business, which was originally carried on in 
partnership with Sreekishen Lal, the part- 
ner of Choonee Lall in the cloth-shop, was, 
iu fact, established and carried on by Choo- 


nee Lal, though in the name and with the- 


aid of the personal services of his youngest 
gon. At all events, itlay upon Gunpot, in 
whose dominion the books of this coucern 
were, to Show far more clearly than he has 
done that his father had either no interest 
or only a limited interest. in this concoru’ 


And, upon the evidence as it stands, their 

Lordships can find no suffloient grounds - fot 

dissenting from the conclusion of the High 

Court that the banking-houge was, at the 

time of his death, the sole property of Choo- 

nee Lal. 

' In their Lordships’ opinions the fate of 

the appeals must be determined by the fnd- 

ings upon these two questions—the real 

ownership of Kusba Tilhara and the inter- 

est of Choonee Lal in the banking. kotee. 

For, whilst the respondent has broadly coñ- 

tended that everything which stood in the 

name of any member of the family belouged 

to Choonee Inl, so the appellants have as . 
broadly contended that nothing was Choo- 

nee’s except that which stood in his own 

name, and that benamee transactions were 

unknown to the family. It is hardly possi- 

ble upon the evidence to draw a definite line 

between these two cases. The difficulty of 

doing so is ly increased by the finding 

as to the tee; since, unless he had the 

seperate interest, which he says he hed, in 

that koiee, it is difficult to see whence Gun- 

put derived the funds by means of whieh 

many of the purchases in his own name were 

mede. Their Lordships are not insensible to 

the difficulties of the other side. If the 

evidence as to the shops carried om in the 

separate names of Gopal and of the respond- 

ent and his sons had stood alone, their Lord- 

ships would have inclined to the opinion that 

they were separate property. It is, however, 

to be observed, as to these, that the respond- 

ent admits that the separate shops opened 

in his name or iu the names of his sons, and 

all the investments made out of the profits 

of theee shops, form part of the joint family 

estate ; and their Lordships, for the reasons: 
above given, have found that Mousah Tilhara, 

the principal and: almost the only propérty 

alleged to have been-purchased by Gopal out 

of the profits of his shop, was in fact pur- 

chased by Choonee Lal in the name of his 
son. The ikranamah, again, though it 
does not touch directly any of the proper- 
ties in dispute, affords a strong inference in 
favor of the theory of separate interests 
and sepniate transactions; and it is difficult 
to explain why so elaborate’ & contrivande 
should have been adopted in order to shift 


‘property belonging to the father from the 


name of one ron to that of another. The 
case is one which a native Punchayet, com- 
posed of persons conversant not only with 
ndtive customs, but with the circumstances 
of this family, knowing what questions to 
put to-the parties, and- what. gooounts to cal 
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for, and capablo of understanding ‘wach s0- 
counts when produced, would probably have 
been more competent than any Oourt of 
Justico in India or land to eatis- 
factory. Their Lordships have, in this 
case, felt much doubt and difficulty in deal- 
ing with a record the value of which 'is by 
no means in proportion to its bulk, and 
with the conflicting judgments of two 
Indian Courts. But, upon the whole, and 
for the reasons above have 
come to the conclusion that it is their 
duty to advise Her Majesty not to disturb 
the carefully considered judgment of the 
High Court, so Tar, at least, as relntes to the 
acquisitions of the family in the lifetime of 
Choonee Lal. As to those which have been 
made after his death, the eight annas of 
Backergunj, purchased in ‘Gunpui’s name, 
cannot be supposed to have been purchased 
otherwise than out of the family funds in 
Gunpnt’s hands. There is more difficul 

in respect of the lease of Koorhihar whi 

has been renewed in the name of the ap 
lant Poonpoon Koonwur. But their - 
ships are of opinion that she has failed to 
show, as she might have shown, that this 
renewal was paid for by her own funds. 
They believe, on the evidence, that the 
money came from Gunput, and if it came 
from Gunput it must be presumed, like the 
purchase-money of Backergunj, to have come 
from the family funds. Therefore, on this 
point also, their Lordships think the judg- 
ment of the High Court should be effirmed. 

On the argument of the appeal. it was 
contended for the appellants, and admitted on 
behalf of the respondent, that the decree of 
the High Court would in any case require 
some qualifications, Their ps are 
also of that opinion; but, as at present 
advised they are not sure thet it will require 
any alterations except the introduction of a 
declaration that the seperate shops carried 
on inthe seperate names of the respondent 
nod of his two sons, and also the landed 
properties admitted by the respondent to 
have been purchased out of the profits of 
those shops, and to be under his control, 
are also part of the estate of Choonee Lal, 
deceased ; and that, in estimating the half- 
shore of the respondent in that estate, he 
should give credit for those assets, and any 
other portion of the estate in his possession 
or control, 

Having to the necessary alterations 
in the decree;and to the nature of the suit, 
their Lordships think that each party shonld 
beer their own costs of the appeal. i 
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The form ‘of the decree, as altered, in put 
guance of their Lordshipe’ recommendaijon, 
will be as follows :— n 

it iu ordered and decreed that the decree 
of the Lower Court be and the same is hereby 
reversed, and the suit of the plaintif Khe- 
doo Lal, for a half share of all the property 
real and personal left by his father, Choonee 
Lal, deceased, decreed: And it is declared 
that the estates and landed property stand- 
ing in ‘the names of Gopal hund and Gun- 

ut Lal, or of any other person or persons, 
Verama, or ih trast tar them or any of them, 
are the property of the said Choonee Eal 
deceased, and acquired with his funds: And 
it is further declared that the lease of Mou- 
zah Koorkihar was renewed with the funds, 
not of Mossummat Poonpoon Koonwnr, but of 
the family, which were then entrusted to 
the defendant the said Gunput Lal: And it 
is further declared that the banking house as- 
well as the house property claimed were the 
sole property of the said Choonee Lal de- 
ceased : And it is further declared that the 
shops carried on in the separate names of 
the said plaintiff Khedoo Lal, and of each of 
his two sons, and Mouxahs Budun and Hur- 
chundpore and Rughoonathpore and Jheketes’ 
in Kotumba, and two houses and coach- 
house in Street No. 4 of Sahebgunj, which 
are all mentioned in the written statement - 
of the plaintiff: Khedoo Lal, and any 
other property standing in the names of 
the plaintiff and of his two sons, or any of 
them or of any other person or persona, 
benamee, or in trust for them or any of them, 
‘were also the property of Choonee Lal, and 
part of his estate: And it is further declared 
that the said plaintiff is entitled to a half 
share of the estate of his father Oboonee Lal 
deceased ; but that in estimating such half 
share the plaintiff is to be charged with the 
value of such of the above-mentioned pro- 
perties as are in the possession or control of 
him or of his said sons or any of them, and 
with the mesne profits thereof: And it is 
further declared that the sad plaintiff is 
entitled to recover 17,575 rupees and 18 
annas, being a moiety of the sum of 85,151 
rupees and 10 annas, being of such 
estate, and fixed by the said Lower Court 
as the mesne profits of the said banking 
house: And it is further declared that the 
said plaintiff ia also entitled to a half share 
of all mesne profits obtained from the landed 
property leff by the said Chooneg Lal 
deceased since the date of his demise. And 
jt is further declared that the defendant 
Mankes Koonwur, the wife of Gopal Chond, 

11 


76 ‘Oioi? 


THE WEEKLY REPORTER, 


Rukags. [Vol XVIIL 





one of -the sons of the said Choonee Lal 
deceased, ‘who is said to be missing, is enti- 
tled to maintenance out of the said estate, 
which will be awarded by the said Lower 
Court in execution, if required: And it is 
farther ordered and decreed that the said 
defendant Anundee Koonwur as the widow 
and heiress, according to Hindoo Jaw, of the 
said defendant Gunpot Lal (now deceased), 
from and’ out of the estate and effects, if 
any, which may have come into her hands 
or into her posseasion, do pay the said plain- 
tiff the som of 8,012 rupees, being the 
amount af costs incurred by him in the 
High Court of Bengal, with interest thereon 
at the rate of 12 per cent. per annum from 
the date of the decree of the said High 
Court to the-date of realization thereof: 
And it is further ordered and decreed that 
the said- defendant Anundee Koonwnr, as 
such widow and hetress in like manner, and 
from. aud qut of the same éstate and effects, 
do pay to the said plaintiff the costs incurred 
by him in the Lower Court, with interest 
thereon at the rate aforesaid, from the date 
of the decree of the said Lower Court to 
the time of realization. 


‘The 2nd May 1872. 
l Present : 


Sir Taik W: Colvile, Sir Montague E. 
aR end Sir Robert Collier. 


outta.* 
Boy Dhunput Singh 


versus 


On Appeal from the High Court at Cal- 


‘Madhomotee Dabia. 


A petition presented bond fds by a decres-holder for. 
Ereouktan in ona saik of thohey attached in another suit 
jsa taken within the meanmg of s. 40 Act 


Im this appeal- the only question which 
arises je, whether. within three years preced- 
ing the application for execution made in the 
Á Court pelow any proceeding hed been taken 





* From the Judgment of Glover and Hobhouse, W., 
Aated Lith February 1870, 18 W. R., 164. t 


‘“ment-debtor to be attached and fil 


To keep, thé original decres in faroe; the 
question depending on the 20th Section of 
Act XIV of 1859. The precise date of the 
decree has not been stated, but that 
date is immaterial, because the question is 
HRS there was any proceeding within 
receding the application for exe- 
cution E E made on the 24th April 
1869 ; and undoubtedly it must be shown 
that within three years of that date some 
proceeding was taken to keep the original 
decree ih force. 

The first proceeding relied on is a former 
application or suit for execution, the petition 
in which bore date the 12th December 18665, 
under which there was an order for the sale 
of a putnee talook, which was to take place 
on the 26th February following. On the 
day of the sale, by agreement, an order was 
made for the postponement of the sale for 
two months, and upon that order being made, . 
it was farther ordered that the case be struck 
off the flle. It was contended for the appel- © 
lant that this execution suit must be oon- 
sidered tô have continued -in living force, 
although by the suspensory order no proceed- 
ings were to be taken by way of sale for two 
months, and that the three years did not 
commence to run until the end of these two 
months; Their Lordships do not think it 
necessary to decide that question; they 
desire to give no opinion judicially upon it; 
having come to the olear opinion that: the 

i which were founded by the 
subsequent petition of the 20th March 1866 
are sufficient to take the case out of the 
operation of the limitation. 

The petition of the 20th March 1866, 
which was filed before the above-mentioned 
period: of two months had expired, after 
referring to the decree, and to the execution 
and the postponethent of the sale, alleges 
that the judgment-debtor had subsequently 
taken ont a decree against a debtor of his 
own, and sued .out execution, and caused 


“| some property to be sold, and that the pur-. 


chase-money, an amount of 551 rupees, was 
received on deposit, and then the petitioner 
proceeds, “ while my execution was pending 
“I caused the amount belonging to the judg- 
this 
“petition, and pray that my execution suit 
“may be restored to the file, and that the 
“ aforesaid ‘attached amount, Rs. 551, be 
“ paid to my modkhtar.” 

This petition, if bond fide, would clearly 


beep to enforce the judgment ; its 
dbject being to obtain execution of the money 
attached, It was referred to the offlcer of 
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the Court, and the oficer upon that reference 
found that no moneys were attached in exe- 
cution of the decree in which the petition 
was filed, that is the decree in the present 
sult, but that certain moneys had been 
attached in another suit between the appel- 
lant and the respondent. The report is 


dated of the 8rd of May. On the 12th of 


May an order of the Court is made upon it, 
which has the following preamble : “‘ Where- 
“as no money has been,attached, no orders 
“oan be passed ‘for the payment of such 
“monéy, nor can other steps be taken. It 
“is accordingly ordered that the case be 
“gtruck off the file and the mookhtarnama be 
“returned.” It seems to result from the re- 
port of the officer of the Court, and the order 
made upon that report, that no execution 
could issue upon the petition in consequence 
of the money not having been attached in this 
suit, and that there was another suit between 
the same perties, in which that sum of money 
had been attached. ' 

Tt is said that this proceeding cannot be 
held to be one to keep the judgment in force, 
because it was a petition to obtain execution 
of a sum of money which it was not possible 
that the execution could reach, and that that 
must have been soto the knowledge of the 
decree-holder. It seems to their Tordahips 
that these circumstances really affect only the 
bond fides of the proceeding. If their 
Lordships could infer from ‘these facts that 
the petition was a coloureble one, not really 
with a view to obtain the money; if they 
could come to that conclusion, in point of 
fact, the proceeding would not be one con- 
templated ‘by the statute; but their Lord- 
ships cannot come to that conclusion. It 
appears that the decree-holder really desired 
to obtain execution of this money, and the 
fair inference is that he bed mistaken the suit 
in which he could apply for execution, and 
having the attachment in another suit, he, by 
mistake, eapplied for execution in the present 
one, in which he had not obtained the previous 
attachment which is necessary to ground 
execution. 

Then, assuming it to be a bond fide pro- 
ceeding, whieh failed in ;consequence of that 
mistake, their . Lordships think that the 
original petition was a proceeding to enforce 
the judgment, and to have execution of it; 
that it was a continuing proceeding duly 
prosecuted by the appellant up to the time of 
the report, and further up to the time when 
the judgment was finally given; and that 
during the whole of such pendency the 
decree-holder must be considered as going on 
















with one and the same proceeding. Their 
Lordships do not consider that the fact that 
it was in the end, abortive, takes from it the 
character of a proceeding ‘o enforce the 
decree. The consequence, will be tlat the 
12th May 1866, when the petition was dis- 
missed, is the date from which the three 
years ought to commence to run. This decl- 
alon is entirely in accordance with the judg- 
ment of this Committee in the case: of 
Maharajah Dheraj Chund Bahadoor aud 
Bulram Singh, and does not conflict with 
any case to which their Lordships have been 
referred. 

The result is that their Lordships will 
humbly advise Her Majesty to allow this 
appeal and to order that the judgment under 
appeal be reversed, and that in lien thereof 
the appeal to the High Court be dismissed, 
and the judgment of’ the first Judge be 
affirmed, with costs. The `appellaot will 
have the costs of this appeal. 
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Glover, J—Tuis was a suit by the 
plaintiffs, calling themselves the reversionary 
heira of Radha Gohind Roy, to recover oer- 
tain landed property from the hands of the 
defendants to whose predecessors it had been 
illegally sold by Kanchun Monee Dossee, 
the widow of the said Radha Gobind. The 
plaintiffs allege that the widow having only 
& life-interest in the estate was incompetent 
to alienate any part of it except for such 
Proved necessity as the Hindoo law allows, 
and that there was in faot no such necessity. 

plaintiffs are the sons of Binode Lall 
‘Roy, who in the genealogical tree at the 
head of the plaint is set down as the son of 
Sham Soondur Roy, but who in the plaint 
itself is described as the great-grandson of 
Kanchun Monee’s father-in-law. They claim 
two items of perty : No. 1, Mouzah 
Gobindpore, ala ue Kanchon Monee to 
Mirza Akbur Ali on the 25th of Chyet 1225 
B.8., corresponding with April 1819 A.D. 
for Rs. 6,001 ; and No. 2, Turuf Jogye 
to Atabur Hossein on the 7th of Kartick 
1277 B.8., or October 1820, for Rs. 10,500. 
Property No. 1 also was afterwards sold to 
Atabur , Hossein, and his descendants are the 
present defendants, 

The defendants replied (1) that Binode 
Lal! Roy was not the son of Sham Soondur, 

„and that the plaintiffs, therefore, has no locus 
standi; (2) that the suit wes barred by limi- 
tation ; and (8rd) that their ancestor pur- 
chased the property for valuable considera- 
tion in good faith, believing that the widow 
had the right to sell in consequence of a 
legal necessity. 

On the back of this written statement 
there is a note by the Subordinate Judge to 
the effect that the defendants throngh their 
vakeel qualified their allegation regarding 
Binode Roy; they admitted that he 
was an adopted son of Sham Soondur Roy, 


but denied that the usual ceremonies er- 
joined by Hindoo law in cases, of adoption 
had been carried out, 

Kanchun Monee Dossee died at Brinda- 
pun in the district of Muttra, North- Western 
Provinces, many years after the alienations 
were made. The date of her death is all 
by the plaintiffs to have been the 4th of Jyst 
1966 B.8. There was a good deal of argu- 
ment in the Conrt below as to her position 
at Brindabun, the defendants alleging that 
she hed became a Boystobee, and had in 
consequence retired from all worldly associa- 
tions. The Subordinate Judge found no 
proof of such retirement, and- the question 
was not pressed before us on appeal. 

The Subordinate Judge fixed and tried 
five issues, two in bar, vis, champerty and 
limitation, and three on the merits :-— 

(1.) Whether Binode Lall Roy was the 
adopted son of Sham Soondur according to 
the requirements of Hindoo law ? tela 

(2.) Whether Kanchun Monee got the 
pro as heiress of her husband, Radha 
Gopind, or in gift from him ? and 

(8.) Whether the sales by Kanchun Mo- 
nee were made for such necessity as the 
Hindoo law recognizes and allows ? $ 


That first issue way fixed in consequence 
of the interference in the suit of a vakeel, 
with whom the plaintiffs had on the 27th of 
Magh 1276 entered into an agreement stipu- 
lating to give him a G-anna share of any 
property recovered from the defendants, the 
vakeel carrying on the suit on their behalf 
at his own expense. Whilst the suit was 

ding, the vakeel withdrew, or alleged that 

e withdrew, his aid from the plaintiffs, and 

both parties filed a petition to that effect. 

On reading that petition, the Subordinate 

Judge rejected the defendant’s plea of cham- 

perty, and disposed of the issue in favor of . 
the plaintiffs. 

On the second issue in bar, he fotmd that 
Kanchun Monee died on the &rd Jyst 1266, 
and that this suit instituted on the 80th 


| Bysack 1277 was therefore in time. 


u the merits he found (1) that Binode 
Roy was adopted in due form and that 
the plaintiffs were therefore the heirs of 
Kanchun Monee ; (2) that Kanchun Monee 
took the property as of her: husband, 
and not by gift from him ; and (8) that the 
defendants had failed to prove the necessity 
for the eales. i 


The result was a decree for the plaintiffs 
with costs and interest. i 
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The defendants appeal‘on the following 
ds: 


grounds :— 

(1.} The plaintifs suit is barred by 

(2) There is no proof of Binode Lall 
Roy’s legally valid adoption. 

3.) Fhe plea of 1 necessi 
sales has been sufficiently proved. 

Fhe petition of appeal consists of thirteen 
clauses, but these three sufficiently inolade 
all the points which we shall have to consider. 
` On be first point, Mr. Woodroffe on behalf 
of the appeliants contends that as the plaint- 
iffs have brought their suit admittedly eleven 

ears after chun Monee’s death, the 
urthen of a very distinot proof is upon them 
to show the precise date of that death, and 
that they come within 12 years of that date. 
He contends thas the evidence adduced by 
the plaintiffs on this point is altogether in- 
suficient and unsatisfactory. 

We have had this evidence read to us, end 
it appears to me worthy of credit. It is the 
evidenda of witnesses entirely unconnected 
with either party to this suit, and who can 
have no sort of interest one way or the other. 
Tt is corroborated in the stro manner by 
the Khatta books of the idol house of Brin- 
dabun for 1268-66 B. S., and I think it proves 
that Kanchun Monee died at Brindabun on 
the 3rd or 4th of Jyst 1266. It cannot be 
sup that these books were interpolated 
or fabricated for the purposes of this euit. 

was made of a supposed disore- 
pancy between the Brindabun books ond 
the Bashna House accounts filed by ‘the 
plaintiffs, In the former the death of Ken- 
chun Monee is mentioned as having taken 
place in Jypt 1266, whilst variéus items of 
expenditure on account of her ahredh are 
entered in the plaintiffs’ accounts as having 
been disbursed in Assar 1265. I think that 
Mr. Branson’s explanation of this disore- 
pancy, vis, that samindaree accounts aie 
made up sccording to the “Punyah” is a 
Teasonable one; and it seems quite clear that 
if the Bashne accounts had been open to the 
objection now taken, such objection would 
have been strongly urged in the Cours below 
where the mistake would have attracted 
immediate notice. The only reasonable ex- 
planation of nothing having been made of 
this apparent discrepancy between the two 
accounts is that nothing could be made of it, 
and that the difference of dete was explicable 
by the different ways in which the two khat- 
tahs were kept. 

On this part of the case I think that the 
Suberdinate Judge was folly justified in 


ty for the 


finding that Kanchun Manee died in Jyst 
1266, and that from the date of the suoce ` 


elon opening out to them the plaintifs have 
brought their suit within the statute it of 
12 


Another point in connection with the issue 
of limitation was raised by Mr. Woodroffe, to . 
the effect that there was evidence to show 
that Kanchan Monee took the property in 
dispute as Shebait of the idol during Radha 
Gobind’s lifetime, and . thet her positiqn, 
therefore, was not that of a Hindoa widow at 
all; and that if this were so, Kanchu 
Monee's possession was from the firgi adverse 
to the members of Radha Gobind’s family, 
and that the period of limitation ran out 
even before Kanchun Monee retired to Hrin-- 
dabun. 

There is no sofficient evidence, I think, 
that Kanchun Monee took the oie lacey as. 
shebait of an idol. That the He might 
have been origibally purchased in the name 
of an idol is likely enough, but there is no- 
thing to show that the estate was ever con- 
sidered or treated as endowed property. 
On the contrary, we find the purchaser 
Radha Gobind, within a few days of the 
Government auction-sale, disposing of onb 
of the mouzahs (Hareerampore) of the 
Hoodah to Sham Soondur Roy. 

Moreover, in the deed of sale of Kartick 
7th, 1227, Kanchun Monee describes the 
property as the self-acquired. property of 
her husband. In the other deed of sale 
dated Bysack 1226, there is no doubt a. 
recital to the effect that the Hoodah is re- 
corded in Kanchan Monee’s name in con- 
junction with the idol, but this wonld not 
be evidence of the fact that she was in 
possession of the xemindares on an independ- 
ent title On this point I see no reason 
to differ from the finding ogme to by the ` 
Subordinate Judge. 

We now come to the question of the 
adoption of Binode Lall Roy, and Mr. Wood- 
roffe contends that the Subordinate Judge 
was mistaken in supposing that the defend- 
anta vakeel made any such admission as is 
recorded on the back of the defendant's 
written statement., Mr. Woodroffe admits 
thet, if authority to adopt be proved, it 
would be for his clienta to show that an 
adoption made under that authority was 
invalid by reason of any of the requisite 
ceremonies having been omitted. The point 
has been ruled in Sabo Bewa v. Naboghan 
a XI Weekly Reporter, 880. 

t seems to me impossible to bold that 
there was any contention in the Court below, 
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either as to the authority to adopt, or‘as to 
the factum of the adoption. The Subordi- 
nate Judge was a native gentleman ‘conducti 
ing the trial in his own language, and it 
. cannot be supposed that he made any mistake 
as to the admission made by the’ defendant's 
yakeel, The body of the written statement 
contains a distinct denial. of the faot that 
Binode Lall Roy was the son of Ram ‘Soon- 
dur at all, and this is afterwards qualified by 
the vakeelconducting the case by an explana- 
tion that what wes meant was that Binode 
Lall was not the son of the loins of Sham 
Soondar,:but that he was an adopted son of 
hia, albeit the-adoption was not valid in con- 
sequence of the omission of the necessary 
ceremonies. Had the Subordinate Judge 
been mistaken on this point, there d 
have been an immediate objection taken to 
the issue fixed by him, which was whether 
Binode Lall Roy had been adopted according 
to the Hindoo Shastras, meaning thereby 
with due ceremonial observances, and after 
his decision there would no doubt have been 
an application to admit a review of judgment, 
had the Subordinate Judge's mistake given 
the defendants such a good ground for 
objection. i 

It seems clear, moreover, from the nature 
of the questions put to the'plaintif’s witness- 
ea, that the point at issue was not the adop- 
tion itself, bat whether that adoption was 
properly carried out, And there is a con- 
siderable body of evidence to the fact that 
Binode Lall Roy performed the shradhs both 
of Sham Soondur and of his widow Apurva 
Monee, and was in-possession of the family 
property after Sham Soondut’s death. 

This being so, it was for the defendants 
to prove that the adoption was bad for want 
of the necessary ceremonies, and it is not 
too much to say, that they have not made 
. the slightest attempt.to do so. Their wit- 

nesses speak'to the fact of a general bélief 
‘that Binode Lall Roy was adopted, and one 
' of tbem says distinctly that Binode Lall 
was adopted; but none of them put forward 
any doubt as to, the adoptions being valid 
by reason of the omission of ceremonied, 
And when we: find that Binode Lall acted 
for many years as the adopted son without 
objection taken by ‘any one, that he died 
of his adopting father’s property 
and performed his -shradh, the presumption 
is'of the’ strongest that the adoption was a 
valid qe At all events it was for the 
defendants to show that it was not, . There- 
fore on this point also I agree with the Sub- 
ordinate Judge. c 
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The third objection is really the substan- 


tial one, namely, that there is sufficient proof 
on the record that the sales were made by 
Kanohun Monee for such necessity as the 
Hindoo'law allows. Mr. Woodroffe, however, 
contends that, under the very peculiar cir- 
cumstances of this case, it was for the plasin- 
tiffs to show why a quist and bond fide 
possession of 50 years should be ‘disturbed, 
and that the onus of proving that there was 
no necessity for th 
plaintiffs. + j 


sales rested’ with the 


Jt seams to me that no precise rule can 


be laid down in cases like this, but that each 


case should: be decided according to its own 
peculiar circumstances. Ordinarily, a re- 


versioner would be entitled to call upon a 
purchaser to show that he had made enquiry 
before buying, and had satisfled himself of 
the existence of the alleged necessity. But 
in this case direct proof of such enquiry and 


of such satisfaction is impossible. The 
sales were effected in 1225 and 1227 B. 8. 
corresponding with 1819-1820 A. D., or 
more than 50 years ago, and the property 
itself is now in the third line-of descent from 
the original purchasers. It has been said 
that the fact of theré being Government 
revenue due at the time, and that the estate 
was on the point of'being pat up for sale in 
consequence of such default, were matters 
that could have been easily proved on the 
pert of the defendants by a reference to the 
Collector’s office. But this is a mistake. 
Records of this unimportant kind are by the 
orders of Government destroyed within a 
few years, aud the papers now in question 
must undoubtedly have been destroyed many 
years ago. The original purchasers are dead, 
and they would have been the only persons 
who could have given direct evidence of there 
having ‘been'a full and satisfactory enqairy 
as to the existance of a legal necessity on 


Kanchan Monee to sell. Mr. Woodroffe 


argues that tho recital in the deeds, that 
Government revenue was:due, and that the 
estate was going ‘to be gold in consequence, 
is in-itself proof of the legal necessity, and 
the case of Womesh Chundar Sircar v. 
Digamburee Dossee, (IIT Weekly Reporter, 
15+) has been quoted in support of the 
proposition. I do not think that the case 
in question decides this point, There is a 
remark, no doubt, in the judgment that a 
rocital'in a deed is “one species of evidence,” 


‘but the case was not decided on the evidence 


afforded by any suoh recital. 
` It has been held, however, in Rajaram 
Tewaree v, Luċhmun Pershad, XII Weekly 
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zay 478, that a recital in a deed of sale 
whioh, if true, showed that there was a 


necessity for borrowing, made it incumbent |- 


on the Court trying the cease to raise an issue 
on the subject, but this was done in the pre- 
sent case. 

The Privy Council in the case of Raj- | manage 
lukhee Debie vs. Gokool Chunder Chowdbry 

12 Weekly Reporter, P. O. 47), bave laid it 
own that a recital in a deed of sale by a 
Hindoo widow is not of itself evidence of 
_ necessity, and this I take to be the settled 
` law of the question. 

But there may be circumstances as stated 
in the Privy Čounoil decision just quoted 
that may raise a presumption that the trans- 
action was a fair one and jastifed by Hindoo 
‘law although direct proof of necessity may 
be wanting. 

In the well-known case of Hunooman Per- 
shad Pandey v. Mussamut Baboose Mundraj 
Koonwree, VI Moore, 893,* the Privy Council 
ruled that a lender is bound to enquire into 





* Ths 26th July 1854. 
Presext: i 
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struction (of Native Deeds cad Comtracts). 
On Appeal from the Badder Court at Agra. 
Hunooman Pershad Pandey 
l tornis i 
Musamut Baboose Mundraj Koonweres, 


the necessities of the loan 
himself ns well es he oan. And if he’ doca 
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Kaigki Drace, DJ—Toe lainant in the 
suit was Lal Inderdowun Si ossribod in oo ie 
as proprietor of the Raj of toa ea N 
Puree. The suit was e present appellant, the 


tan his claim, the 
j of it to stata He 
t also to set aside am bearing date 


cuales, set up by the 
appallarit: to oket ioa aD t as m 
s records, and to meme profi 
suit th 


To this e defendant put in his answer. The 
title of the complainant to the lands as heir was not 
denied by the answer; but the defendant his 

the 


i 
i 


the parties was, as to the lands for which 
, procesded, whether the defendent could 

tle as mortgagee to the extent of that inter- 
title of the complainant as her and proprietor 
ds. 
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They then remark “ that the bond itself assigns 
te the Manes A prouieiacy TANE, and that it wes not 
ampgngst the defendant's pleas that the Rance acted as 
her son's guardian, but that he has claimed for her the 
propnetary character, both in his answer to the plaint, 
and still more broadly and onreservedily in his answer 
to the pleadings in appeal. Ths plamtift, o on other 
hand, has thronghout argued for the avoidance of the 

bond, by dehying the Ranee's propristary title in any 


way; and such the iasne joined between the 
parties, the Oourt to the fact that the estates in 
pales ly devolved on the plsinGt, to the 
the Renee, on the death of pegs 
a Sheobuksh Singh, have no ee rena 
decarn aye on tha aesmuipeins that tho Hinis 


y executed the bond, ad reosfved full conai- 
panes fo ee is not binding on the blainnt, 


and that neither he nor his Th ieee or 
mada liable in satiefaction of it It is n for oe 


Court th E a ag s enna oy hte pr 
and by the yg act of assum es roprietorship, 
to the further consideration wr. a appellant's 
charge could in any character be sustained against the 


tate. 

The Court did not enter upon the question of the valid- 
the charge, in whole or in part, as a effact- 
a ds facto manager, or proprietor, whether by 
or by. Terap A title, nor advert to the feet that 


some itema of former charge wholly 
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presumption iu such cases varies with cir- 
oumstances and is regulated and dependant 


4 


upon them. ; : 





and, n the conslderation for it. First as to the 
fotum. execution of the bond by thes Ranse w 
stated by several of the attesting witnesses. was 


slag mich toe bond, an a 
went this hond, and that the mort- 
een Inactibed tn hae charactors 


and prenia or he arnt Gant ene te 
diminish, pro tamto, the annual insome of the 
which would come to be administered by the 


ostate, 
Hanee, and that this state of things continued for several |' 
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ment of the estate by an officer interested right 

administration. 
Their Lordships cannot but donour with the Budder 
A Osta ee ain e 
confirm uny e attesting witnesses as to the 
Ranss's execution of the deed. The of her non- 
execution of lt is based, in a i le degree, on 
2 oe ey That the deed is bears, 
is, in the opinion of their Lords! further confirmed by 
ie great mprobability of the history whion some ot 
the witnesses of the respondent give as to the factam of 
the instrument. Tae mory any the witnesses, Heers 
Lal and Gyapershad P is æo destitute of - 
lty, eo little in hatmony with the ordinary conduct of 
men in like circumstances, that their Lordships can 
place no reliance mpon it According to the case of the 
this bond was frandnleatly executed in the 


| 


Now the best test of the good faith of the 
purchasers of these properties and of their 
having satisfied themselves that there was 





associates were, according 
storya omepiing ar for this object. Acoarding to 
the witnesses who nearly verbatee the same account 

conspirators had witnesses ready, 
though not present, consciously the ' 
false deed as true; yet such is at once the impatience 


Ẹ 
$ 


assigned 
scoresy.) The communication and the concealment 
both without motive accarding to the aoooumt which 
af nha And the story of this utterly needless com- 
of his crime is told of a man used to business, 
and deseribed by the ts as the habi- 
tual sooomplice af crafty and designing men, the Jarin- 


deed reduce the matter a very short 
point ; for, to that H the fcotus of e 
deed of charge by an infant be estab 

the 


It be a very correct opurea to adopt with reference 
to of that particular which was one where 
the sons of a living father with his ool- 
lusion, attempting, in « sutt a creditor, to rid 
of the charge on an ancestral scoot | 

on the ground of the all misconduct the father 
io axtravagant masia o atate. Mow, it is to be 
observed. a lender of money may reasonably be 
expected to prove the ces connected his 
own particular but cannot reasonably be expected 
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paid for the lands. A doubtful purchaser} as appears from the plaintiff’s written tate- 


might be included to riak an inadequate price, 
in the hope that no reversioner might come 
forward to dispute the matter with him; but 
where the full value of a thing is given, and 
where the purchase is made publicly and in 
the immediate neighbourhood of many mem- 
bers of the family who had all an interest in 
preventing improper alieuations, it is only a 
fuir presumption that the purchaser Aas made 
nil aach enquiry as was open to him, and Ads 
antiafled himself to the best of his power that 
there existed such a necessity as allowed a 
life-holding widow to alienate. The silence 
of the relatives alone would, F am inclined 
to think, be almost enough to protect an 
honest purchaser under such ciroumstances. 
Now, Gobindpore, estate No. 1, was bought 
by Akbur Ali for Ra 6,001. The pro- 
portion of rent fixed upon it, with reference 
to the whole Hoodah Boelaspore, was Re. 490, 





his charge, and they do not think that under such cir- 
cumstances, he is boand to ses to the application of 
money. It is obricus that money to be seoqred on 

terms 
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eee Meare T a tie 
Their Lordships erefore, humbly report to 
Majesty in the following terms +— cf : 
“Ther Lordships sre of opinion that the Ranes ought 
to be desmed to have executed the -bond 
dated Asar Soodes Poornemashes, in the p 
mentioned, as and in the character of guardian of 
infant Lal Inderdowun Singh. 
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Ment; so that the price paid was more than 
twelve times the Sudder jamma, and thar, 
fifty years sgo, Would have heen a fally ade- 
quate price to pay for lend. 

Turof Jogye, estate No. 2, was sold to 
Atabur Hossein for Rs. 10,599. The Sudder 
jumma of this estato was Ra. 950, so that 
the prios paid- amounted to nearly eleven 
pone’ purchases and was undoubtedly a fair 
price for the property. i 

Moreorer, these sales were, immediately 
after being effected, duly registered, and 
mutation of names in the Oollector’s Register 
wos made.. They were made. also, sit most 
be remembered, whilst Sham Soondar,, the 
undoubted reversiqnary heir to Radha Gobind 
after his widow Kanchon Monee’s death, was 
alive, and a resident of the same part of the 
country, this Sham Sooudur being himself 
a shareholder in the Hoodeh by the purchase 
of Hureerampore from Radha Gobind. 

After Sham Soondar’s death, “we find 
Apoorva Mones, his widow, joining in a 
petition for a Butwarsh of the Hoodah Be- 
lashpore with the purchasers from Kanchun 
Monee. ; , 

Of conrse, it they be said, as Ín fhaot it has 
beer said by Mr. Branson on the part of the 
reversioners, that, so long as Knnchun Monee 
lived, neither Sham Soondur nor Apoorva’ 
Monee had any particular mterest in interfer- 
ing ; but admitting that their legal rights 
would not have been jeopardized, it was, I 
think, a most unlikely thing for them to have 
stood by to all appearance consenting parties, 
whilst their. family inheritance was being 
sold without valid necessity to strangers. 

Then, if we look to Benode Lall Roy's 
conduct, it seems to favor the idea that the 
family considered Kanchan Monee’s aliens- 
tions to have been justifiable. Binode Lell Roy 
lived for nine years after Kanchun Monee’s 
death, and consequently nine years after the 
succession to Radha Gobind’s estate opened 
out to him, and yet he took no steps to obtain 


any | his rights. His sons, the plaintiffa in this 


case, waited two whole years more, and then 
only came forward, so faras It appears, in 
consequence of the above-mentioned vnkeel’s 
interference in the case. I confess that I 
look upon this man’s petition of withdrawal 
with much suspicion, and feel tolernbly oer- 
tain that he is even now the moving spirit 
of this litigation. It is alleged, of course, 
that poverty lias prevented the sous of 
Binode Lall Roy from pressing theig rights 
hitherto. But if the vakeel have really 
withdrawn from the suit, the plaintiffs 


. silence and apparent acquiescence, I should 


. nate Judge should be ieversed and the 


ay 
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now would be as incapable of carrying on 
this suit as they ever were. But there is no 
ground that I can see for any such profession 
of povérty. According to their own account 
Kanchon Monee got from her husband pro- 
perty to the extent ‘of Re. 25,000. It is 
nowhere alleged that she made ony. other 
nlienations than the ones now complained of. 
It is quite clear’ that when Kanchun Monee 
went to-Brindabon she was very poor, for 
she had subsistance allowdnee of Re 5 a 
month, and the family paid Rs. 7-8 for 
her funeral expenses. If she ever got Re. 
25,000 worth of property from Radha Go- 
bind, what-has become of the balance ? What, 
moreover, has become of Sham Soondur’s and 
of Apoorva Monee’s property ? It is in 
evidence that they had pro and that that 
property descended to Binode Lall Roy, from 
whom, of course, it went to the plaintiffs. 
‘The excise of poverty, therefore, seems 
altogether unfounded ; and the only reeson 
lor bringing this suit after so mauy years of 


On the second point, it seems to me clear 
ores factum of the adoption of Binode 
was not seriously questioned in the 
Lower Court. The pleader for the défend- 
ants was asked about the adoption. His 
answer was as follows. I translate literally; 


“Binode Lall is not the SAT; i. e. son` be- 
“ gotten of the loins of Sham Soondar ; he is 


“ the adopted son, but the ceremonies 
“were not performed in compliance with the 
“Shasters.”. Again, in the written state- 
“ment .of the defendants I find it stated 
‘ Binode is not the son of Sham Soondur.” 
Tho factum of the adoption being ‘admit- 


Lower Court, it rested with the defendanta, 
particularly ‘taking into consideration that 
the staéus of Binode Lall as the adopted sou 
of Sham Soondur was recognised by the 
family for many years, to ptove that the 
ceremonies necessary to render that adoption 
valid were omitted or not performed. The 
defendants have, in my opinion, wholly failed 
to prove this. | 

On the ‘third’ point, which was more 
laboured than any other point in the argu- 
ment before us, I concur with Mr. Justice 
‘Glover. Itis not fair to expect from the 
defendants, after fifty years have elapsed frpm 
the date of the alienations, proof that ‘the 
original alienees satisfied themselves that 
there was legal necessity for the sales by 
the widow Kanchun Monee. The recitals in 
the deed would not, in my opinion, be evi- 
dence of such necessity if we were deciding 
us between the reversioners and the. original 
alienee-within a reasonable period after the 
death ofthe-widow. -In such case, the-clienee - 
would be in s|position to prove that he satis- 
fled himself of such necesaity ; nor are -such, 
recitals in my opinion conclusive evidenée 
even in ‘this exceptional case where we are 
‘dealing with the documents or vendees of 
the original nlienees after a lapse of half a 
century : but in a case where we find a reoi- 
tal, in deeds 50 years old, and which were 
duly registered and published, of the exist- 
‘ance of a legal necessity for the alienations ;, 
where we find that the consideration paid 
was a fully adequate one; and, lastly, where 
we find that the: conduct and silence of 
Binode Lall for nine years after the death of 
Kanchun Monee when the succession opened 
out to him as heir of Radba Gobind have 
been such as toe raise a strong presumption, 
which has not been rebutted, that those 
recitals were true and bond fide, we''should 
be wrong in disturbing the long possession of 


set down to the mfuence of the speculator 
vakeel. e i 
“Taking, therefore, all the circumstances 
into consideration, the length of time since 
the sales, which prevents the obtaining of 
any direct evidence, the fall price given ‘by 
the purchasers, the proved knowledge of the 
‘nlieuntions at the time they were made, by 
the then reversionary heir, the ' unexplained 
silence of Binode Lall Roy up to the day of 
his‘ death, and the delay of bringing this suit 
by’ his sons, | sm of opinion that the defend- 
ants are entitled to a presumption in their 
favor, that their ancestors purchased the two 
estates in question after due enquiry, and after 
in good faith satisfying themselves of the 
existence of a necessity which would allow of 
Kancliun Monee’s selling. The plaintiffs have 
given no evidence to rebut this presumption. 
I think that the jadgmeut of the Subordi- 


plaintiff's suit be dismissed with costs. 
. Kemp, J—I conourin reversing the deoi- 
sion.of the Subordinate Judge. The maiu 
points are— 

Lst,—Is the suit barred ? ‘ 

Qnd,—The question of the adoption of 
Binode Lall Roy, tlie father of the plaintiffs. 

‘Srd,—Are the alienatione by Kanchun 
Monée, the widow of Ram Gobind, valid 
under the Hindoo law ?: , 

‘On the first point I entirely concur with 
Mr. Justice’ Glover, and have nothing to 
add. $ 7 
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ted, or at all events not questioned, in the. - 
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the defendants and their, predecessors which 
has continued without dispute for half a 
century, 


The 18th May 1872. 
, - Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justices, and the Hon'ble W. Anislie, 
Judge. 

Watercourse — Interference with Right to. : 
Cage No. 922 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 80th May 1871, reversing a decision 
of the Moonsiff of Aurungabad, dated 
the 29th September 1869. 

Nund Kishen Singh and others (Defendants), 

Appellants, 


; versus 
Lalle Nirunjan Lall (Plaintiff), Respondent. 
Mr. R. E. Twidale for Appellants, 


Baboo Nil Hadhub Sen-for Respondent. 


Plaintiff sued to hare a Pyne fbd up on the allega- 
ton that defendant's clearing had caused him injury. It 


Couch, C.J.—Taa claim which the 
plaintift made in the suit was to have the bed 
of the Pyne filled up to the extent of three 
yards broad east to weet and to another extent 
in depth ; and the issues raised were the pro- 
per issues to be raised, numely, whether the 
plaintiff, was entitled to the Hyne at all, and 
whether there had been the injury which he 
complained of. 

The Judge in hearing the appeal has ex- 
preesly found that it was not proved that, in 
consequence of defendants clearing the Pyne 
ia as to the custom any injury has been 
caused to the plaintiff ; and in a previous part 
of his judgment he says also,—‘* On an en- 
quiry held in respect of the trial of this issue, 
it seems that the aforesaid Pyne has not been 
made deeper at present than it was in former 
times.” He finds that what the plaintiff 
complained of had not been done, and conse“ 
quently the plaintiff had not the right’ of suit 
which he alleged he bad aud upon which he 


S 
e 


had come into Court. ‘The result of that is that 
the plaintiff's -suit ought to be dismissed ; he 
has Bited to make out that he has the 

of suit which he alleged he hed. ‘Phat was 
done by the Lower Court ; byt on the appeal 
to the Subordinate Judge, he, instead oF dis- 
missing the suit, reverses the decision of the 
Lower Court which was the right one, and’ 
then declares that the plaintiffs right is estab- 
lished and gives various directions as to what 
should be,done in the future with regard to 
the Pyne. : 

It might be that it would be desirable for 
the parties that that should be adopted, and 
that mode- of enjoying the right should be 
followed ; but the question is, had the. Court, 
in hearing the appeal, power to impose those 
terms upon the plaintiff ? The Court had no 
power to do. that; it was not a matter which 
was submitted to the Court. The question 
which was submitted and was to be deter- 
mined, and as to which a decree was to be 
made, was whether the plaintiff had shown 
that he had the right-of.suit which he alleged 
he had. It was found thet he had hot, and 


‘the suit was properly dismissed by the first 


Court. The decree of the Appellate Court 
muat be reversed with’costs, and the decree 
of the Lower Court, dismissing the suit, will 
stand. OS ' 


The 20th May 1872. 
Present: : 


The Hon'ble Sir Richard Couch, Kt. Chief 
Justice, nud the Hon’ble W. Ainslie, 
Judge. 


Jurisdiction— Interference High Court (under 
s. 15 of Charter Aot)— by Judge earl 
Act VIII of 1859, s. 269)—Resistunce org 
Obstruction to Delivery of Possession (wader 

_ 4. 264)— Regular Swat. : 


Iv the matter of 


Mussamat Zuhoorun Begum and another, 7 
Petitioners, $ 


versus 
Syud Mahomed Wajed, Opposite Party. 
The Advocate-General for Petitioners. 
Mr. J: T. Woodroffe for Opposite Party. 
The Court declined to interfere under Section 15 of 
the Charter Act in order to set aside an order lawfull 
made by a Judge under Section 269 


Bee ede paine made to lint af Poms aioe r 
tion to the delivery of posseesion únder Section $64; and 


t 
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stated that it would not have interfered even if the 


order had been meds after the 


d that had taken 
being to bring a regular aren etal ah thelr night. 

Couch, C.J.—Tuis is an application to 
the Court under Section XV of the Act for 
establishing the High Court, asking the 

Court to set aside an order made by the 
Judge of Gya on the 80th September 1871. 
The application for the copy, of the Judge’s 
order was made on the 8rd October, and the 
copy was delivered on the 28rd of November, 
and the petition for the order now asked for 
was filed on the 15th of February, nearly 
three months after the copy was delivered. 

Now, we agree in the view which various 

` Judges of this Court have taken with regard 
to the manner in which the power conferred 
on the Court by Section XV of the Charter 
Act should be exercised. I may say that, 
some years ago, I viewed with considerable 
apprehension the commencement of the exer- 
cise of this power when I was sitting in 
another Court, and I feared very much that 
it would lead to many ‘applications ‘for the 
interference of the Court where the parties 
would be in reality trying to get the benefit 
of an appeal where the law had said that 
they ought not to have one. I am not pre- 
to say. that there may not be some 
cases where the Court would not feel - itself 
bound by the general rule either of want of 
jurisdiction or refusal to exercise jurisdiction; 
but I think those cases would be few, and 
that this id not one of them; nor would the 
Court be right jn exercising such a power 
where the party did not come promptly to 
the Court and ask for its interference, ‘Have, 
thare hag been a delay of nearly three 
months, of which we have .had no explana- 
tion, The case has occupied’ a considerable 
time (we do not say too long, for it is one of 
ysome importance to the parties); but the facts 
on which the decision depends are very 
simple.. i 

The present petitioners appear to have ob- 
tained an order for having ion deliver- 
sed to them in February 1871, and that order 
they aay was executed. It is clear that it 
was not executed by giving actual possession, 
because there was a ticcadar; it must have 
been executed according to the provisions of 
Section 264 Act VIII of 1859. 

The opposite party having applied to the 
Oourt for the execution of the decree which 
he had obtained, on the 6th of June 1871 an 
order was issued from the Court to put him 
into jen; and that was tq be executed 
‘ander Section 264. Then it appears that, 
on the 11th of June, the peon proceeded to 
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the villages in order to execute the order by. 
fixing a copy of the certifionts, of sale, and 

making proclamation to the occupants of the 

property, and that he was then obstructed 

in doing so by the tiocadar and the servants 

of the presevt petitioners.. The facts about 

which there is no dispute are stated in the 

Nasir’s return of the 14th of June. 

That distinguishes this case from that iv 
the XIII Weekly Reporter, page 418. We 
do not think that we need refer to the ob- 
servations which we made in the course of 
the argument about that case. The ground 
of the decision there was, that there had 
been a putting into possession under Seo 
tion 264 and a, subsequent endeavour to: 
collect the rent, and there was an obstruction 
to that. Here the obstruction was to the. 
delivery of possession under Section 264. 

Now, we have to see, whether this was 
a case in which the Judge had jurisdiction 
under Section 269. The learned Advocate: 
General said (we took down his words and 
asked him whether that was what he meant) 
that possession cannot be given when the 
property is in the possession of a person 
other than the defendant, or not claiming 
under the defendant. But if we look at 
Section 269 we, think’ that is a proposition 
that cannot be supported for a moment. Sec- 
tion 269. says,—“ If it shall appear that the 
“ resistance or obstruction to the delivery. of 
“possession waa occasioned by any person 
“other than the defendant claiming a right 
“to the poasession of the property sold as 
“ proprietor, mortgages, lessee, or under any 
“other title, or if in delivery of possession 
“to the purchaser any such person claiming 
“es aforesuld slul Le disposoooocd,” tho 
Court shall enquire into the matter, &o 

These words, any such person claiming as 
aforesaid, that is, as proprietor, &e., show that 
it was contemplated that such persons— 
persons other than the defendant and 
not necessarily claiming under him—might 
be d and it would be necessary 
to resort to the proceedings in this Seo- 
tion, or, if not necessary, they would 
be at liberty to do so. The object of 
these provisions seems to have been that 
there should be a power in the Court to 
prevent anything which would be an offence 
against ‘the poblic peace taking: place in the 
execution of decrees; and where there was 
an obstruction or resistance it should be pre- 
vented, and should be left to the Court to 
decide what should be done, leaving the 
question of title to be determined by a 
regular suit. Then what gives jurisdiction — 
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is the executing of the decree by either the 
actual delivery of possession under Sec- 
tion 268 when the property is in the occu- 
pancy of the defendant, or by the symbolical 
delivery of possession under Section 264, 
and there is a resistance or obstruction. If 
those circumstances are combined, and there 
a complaint is made, the Court has jurisdic- 
tion to enquire into the matter. 


Then the power which the Court has, is 
to pass such an order as may be proper in 
the cireamstances of the case. The Court 
is not bound to any particular order ; 
it is not directed here that, if the facts be as 
described, the Court is to pass a prescribed 
order, and if the fucts be otherwise, another 
order, but it is to pass such an order as may 
be proper in the circumstances of the case. 
These words appear to us to leave it to the 
Court which hears the complaint to say what 
is the proper order, and it would not be right 
for this Court to exercise the powers con- 
ferred by Section XV in taking into consi- 
dergtion whether the order passed was a 
proper one or not It may possibly be an 
order which we should not have made under 
the circumstances ; we may not think it a 
proper order. But that is not the question. 
The question which we consider we have to 
determine is, had the Judge of Gya, when 





the complaint was made to him of the]. 


resistance or obstruction, the . jurisdiction to 
enquire into the matter and pase an order? 
We think be had that jurisdiction, and he 
has not made an order which he had not 
jurisdiction to make. In this case he has 
made an order in effect declaring that the 
opposite party, Mr. Woodroffe’s client, sball 
have possession, such possession as can be 
given under Section 264—an order which 
might lawfully be made. If that is done, the 
Court ought not to Interfere under Section 
XV. Certainly, we should not be disposed to 
interfere, even if we thought that the order 
was one o without jurisdiction, after the 
delay that has taken place. And the present 
petitioners are not without a remedy, because 
itis quite open to them to bring a suit to 
establish their right, and there does not appear 
to be any reason for supposing that the 
opposite party would not be able to pay the 
costs of such a suit if the petitioners should 
succeed in it. 


We do not see any reason why we should 
interfere with the order which has been made 
in this case. A rule was ted by two 
of the learned Judges of Court; but 
rules are granted on ex parte statements: 
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and, even supposing that all the facts were 
correctly stated, and no facts were kept back, 
we know that when acabe comes to be argued 
and counsel to be heard on both sides, the 
Court is much better able to arrive at a 
satisfactory conclusion upon the facts, and 
to see how matters really stand between the 
parties, We think the rule must be dis- 
charged with dosta which we assess at 
Ra. 200. 


The 20th May 1872. 
Present: 
The Hon’ble W. Markby, Judge. 


Appeal to Privy Council—Specific Costs—Costs 
of translating and prepariag Record— Rxtrava- 
gance and Waste. : 

In the matter of 


Sharoda Pershad Mallick (Appellant to 
England), Petitioner, ` 


1 


versus 
Luchmeeput Singh Doogur and others (Re- 
spondents to England), Opposite Party. 
Baboo Ram Churn Mitter for Petitioner, 
No one for Opposite Party. 


Àltħomgh upon ordinary principles of construction, 
where an order of a Court directs generally in the firm 
instance that costs should be paid, and then afterwards 
specifies a particular sum in respect af those costs, the 
specified sum comprises all the costs to which the 
party will be entitled ; yet, considering that whonever 
a specified sum is allowed by the Privy Oouncil as 
costs of appeal, that is considered to cover the costs 
of appeal in England only, and that it never has been 
the practice of the Privy Council to make any order 
in specific terms as to the costa incurred here for trans: 
lating and preparing the record for transmision to 
England ; and considering also that it has been too long 
the practice of the High Court to allow costs in all 
cases, to adopt now a different rule, and thet there 
seemed nothing in the record to suggest that there had 
been any unnecessary expense incurred in this csse,— 
the Court allowed the costs in question. 

Sembie.—Had there been apparent extravagance and 
waste in the preparation of the record for transmision to 
England, the Court would have referred the pertite to 
the Privy Council for an order on the subject. 5 


Markby, J.— As this applicafion now 
stands, it prays that the Court will send tho 
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order of Her Majesty in Council, together 
with the usual certificate of the costs of transla- 
tion and preparation of the paper-book of the 
Privy Qouncil appeal, to the Lower Court for 
execution in the usual course. The order in 
Council directs that the decree of this Court 
of the 26th March 1868, and the order of the 
10th July 1868:'be and the same should be 
reversed with £238 16s. Gd. sterling costs, 
and that the decree of the Principal Sudder 
Ameen of Dinagepore of the ]1th April 1867 
should be affirmed with costs. 


Now, it appears to me, looking to that order 
of Her Majesty, tbat, upon the face of it, the 
only costs of the appeal to Her Majesty to 
which the appellant is entitled is the sum 
therein ifically named as the costs of such 
appeal. Itis true that the report of the Pri 
Council upon which the order is found 
advised Her Majesty that the decree of this 
Court should be reversed “ with costs.” But 
those words do not ocour in the order of Her 
Majesty, as neither do the subsequent words 
contained in the report’ of ‘the Privy Coun- 
cil,—that the decree of the Principal Sudder 
Ameen should be affirmed with costs in India, 
But even if I were at ‘libarty to decide this 
matter upon the report of the Privy Council, 
and not upon the order in Council (which I 
do not think I should be at liberty to do), 
still, looking at the report of the Privy Coun- 
cil, it seems to me that all the costs to which 


i 


. the appellant is entitled in the Privy Council 


appeal is the sum I have mentioned, because 
the report of/the Privy Fomin! gos on to 
say:——“ In case your Majesty should be 
leased to approve of this report and to 
the appeal, then their Lordships do 
direct that there be paid by .the respond- 
ents to the appellant the sum of two hundred 
and thirty-eight pounda, sixteen shillings, 
and six pence sterling for the costs there- 
of.” And where an order of a Court 
directs generally in the first instance tliat 
costa should be paid, and then afterwards 
epecifies a particular sum in respect of those 
costa, then, on ordinary principles of con- 
struction, I should say that those specified 
costs comprise all the costs to which the 
party will ie entitled” 


J 

But the doubt arisesin this way. Int almost 
all the appeals which go’ to the Privy 
Council, there are costs incurred here for 
translating and preparing the record for trans- 
mission to England ; $ I am informed, and, 
as far af’ I can discover, correctly informed, 
that it never has been the practice of the 
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Privy Council to make any order in specific 
terms as to these costs, and that whenever a 
specific sum is allowed by the Privy Council 
as costs of appeal, that is considered to cover 
the costa of appeal in England only, and that 
it has always been assumed that an order 
drawn in form covers the costs here, 
though they are not mentioned; and 
of course, if so, the applicant is entitled 
to them, as this Court has no discretion 
to disallow any costs allowed by the Privy 
Council. Now, I feel bound to say that it 
seems to me to be by no means a matter 
of course that, because the costs are allowed 
which are incurred in England, the costs 
for translating and prepering the record for 
transmission to England should be allowed 
also. It has been constantly the subject of 
remark both here and in England that the 
records which are transmitted by us are 
unnecessarily long ; but this Court has very 
little power over that matter, as we are com- 
pelled to transmit in some shape or other 
all such docoments, except merely formal 
documents, as the parties require. Woe have, 
however, made rules for the express purpose 
of enabling the Privy Council to judge 
whether the record transmitted is open to 
this complaint, and whether costs which are 
unnecessary have been incurred in this re- 
spect. But these rules will be wholly in- 
effectual if it continue to be assumed asa - 
matter of course that all decrees of the 
Privy Council which give a specific sum for 
costs give by implication the costs here also. 
But having sald this, because it appears to 
me desirable to draw attention to the matter, 
I do not think I should be justifled in disal- 
lowing these costs. I think it has been too 
long the practice of this Court to allow 
them in all cases for mie now to adopt a 
different rule, and I should be the more 
unwilling tó disallow the costs of this case, 
because having seen the paper, and having 
formed an opinion as far as I could, it seems 
to me that it is not probable that the Privy 
Council would have thought it necessary to 
deprive the appellant of these costs,’ their 
Lordships having allowed the general coats. 
I can see nothing at all in record to 
suggest that there was any unnecessary 
expenre incurred here. Therefore, upon the 
whole, I think I ought to allow this applica- ` 
tion to be granted. Possibly, had there been 
apparent extravagance and waste in the pre- 
paration of the record for transmission to 
England, I should have referred, the’ parties 
to the Privy Council for an order on this ` 
subject. 
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The 26th April 1872. 
Present: 


The Hon'ble L. S. Jackson and W. Markby, 
Judges. ` 


Ghatwales Lands— Regulation ZEEE of 1814— 
Railoay Company (Lands taken — Con- 
pensaion-money Division of). r 

Case No. 1261 of 1871.- 


Special Appeal from a decision passed 
the Judge of Bhaugulpore,; dated the 10th 
August 1871, a ing a decision of the 
Moonsif, of Deoghwr, dated tha 81st 

- January 1870. 


Bhageerath Moodee and another (Plaintiffs). 
Appellants, 


versus 
Rajah Jabur Jummah Khan and mother 
(Defendants), Respondents. 
Baboo Nil Madhub Sen for Appellants, 


Baboo Kalee Kishen Sen for Bespondenta. 
on 


According to Regulati of 1814, the xemindar 
retains an intest ın Ghatwales lands. i J 


Compensation money tor land teken r Rett 
E EE Gis pect & by 
respective 


Jackson, J.—THia was a suit fora share 
in certain compensation money for lands taken 
up by the Railway Company, the money 
being in deposit in the hands of the Collector. 

The plaintiff represents the Mokurureedar 
under the Ghatwal, the lands being part of 
one of the Beerbhoom Ghatwalees, while the 
defendants are the Zemindar, the Ghatwal, 
and Government. The sum in deposit is 
about 900 rupees, and the process adopted by 
the Moonsiff, in which the Judge has concur- 
red, was to ascertdin the approximate value 


of the Mokuroreedar’s interest, and pay him | rats 


a correaponding portion of the money, and 
give all the remainder to the Zemindar, by 
which the plaintiff has got something more 
than one-third of the whole, the rest going 
to the defendant. 

Some faint attempt was made on behalf of 
the appellant to argue thatthe Zeminder was 
not entitled to any share at all; but, looking 
at the terms of Regulation XXIX of 1814, it 
is manifest that the Zemindur does retain an 
interest in those lands which are declared to 
be, and continue, a portion of his estate. 

The question then is, what shall be the 
proportion in which the money should be 
divided between the plaintiff and defendant ? 






Tt is not coritended that the rule followed 
by the Court below is correct, and the rule 
which is usually edopted is that the parties 
should divide the money in the ratio of their 
respective interests in the estate. The Moon- 
siff has found that the amounts derivable from 
the land in question by the Mokurureedar 
and Zemindar respectively are Rs, 22-8, and 
Ra.-7-8 out of 80 rupees, which will make 
the Mokurureedar’s share three-fourths and 
the Zemindar’s one-fourth. We think, thete- 


by | fore, that according to previous decisions, 


this should be the rule in the present case, 
and that the plaintiff should be declared en- 
titled to three-fourths and the defendant to 
one-fourth of the compensation-money. 

Under the circumstances; each party will 
bear his own costs of this appeal. 


The 10th May 1872, 
Present: 


The Rt. Hon’ble Sir James W. Colvile, Sir 
Montague E. Smith, and Sir Robert P. 
Collior. 


Evidenca—Titio— Possession. 
On appeal from the High Corirt, Calchtta* 
oo Wise . i 
versus . 
Brojendro Comar Roy and others, 


In this case the Privy Com after a review of tha 
that the i 


offlcer, and the manner in which were dealt with by 

THE appellant in this case has purchased 
the title of the-defendgnts in the suit to the ` 
land in dispute, The respéndents were the 
plaintiffs in that suit, which was ht: for 
the recovery of what may now be en ‘to 
be the 2,092 beegahs and 18 cottahs' of land, 
comprised in No. 89, as laid down in 
the large map of Chur Bhudrasun Talimabad., 

e 


We 
Sas Me Judgment of Trevor and Oxmpbell, dated 
r 18 


2 
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which is in evidence in the mit, and which 
was made in 1847 upon the Government 
survey of 1846. In dealing with the case it 
will be convenient to speak of the parties as 
the plaintiffs and the defendants. 

The plaintiffs were the owners of a zemin- 
dary called Ramnugger, and the -defendants 
were the owners of a semindary known as 
Chur Mokoondeah. “Both xemindaries have, 
since their stetlement at the time of the per- 
petual settlement, suffered much from the 
invasion of the river ; but the Chor Bhud- 
Tasun Talimabad, which was at some time 
before 1882 thrown up in the river, and of 
which the land in dispute forms part, must 
be taken to have been a chur formally and 
regularly decreed to be the property of the 
Government, to no part whereof could either 
party have -shown title against the Govern- 
ment as of right as an accretion to or & Te- 
formation upon their original property. 
That seems to be the effect of that decision 
in 1882, in the first resumption suit which is 
the starting point, so to speak, of the case, 

- Again, the land in dispute is admitted to 
have been in the defendants’ possession for 
‘upwards of ten years before the commence- 
ment of the-suit. A question has, however, 
been raised whether by the award in’ the Act 
TV case of the llth of July 1848, the re- 
versal whereof is one of the objects of the 
“suit, that posseasion was affirmed to bea 


ion then existing in point of fact ; or 


possess 

whether the defendante, wrongfully and 
under colour of that order, and shortly after 
its date, succeeded in obtaining posseasion of 
the disputed land. And, as something may 
turn upon the nature and the commencement 
of the defendants’ ion, their Lordships 
think it will be desirable to determine in, the 
firat instance what was the effect of the 
Magistrate’s proceeding of the llth July 
1848. 

In order to do this, it ig necessary to advert 
to some of the earlier proceedings. It has 
been already stated that the whole of Chur 

- Bhudrasan was found in the resumption suit, 
some time in 1832, to be the property of 
Government. The Government appears, 
however, to have dealt liberally with the 
neighbouring proprietors who had suffered 
from the ravages of the river, and itis admit- 
ted that by way of compensation, portions of 
this chur were re-leased to the proprietors, 


both of Mokoondeah and Ramnugger. It is |- 


beyond dispute that the ‘Jatter, the proprie- 
vores of Ramnugger, had previous to 1846, 
acquired 1,961 beegahs and 17 cottahs of 
land, the position of which is indicated on 
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the map of 1847 by Dags 10, 7, and 8—at 
all events by dags on the north of what is 
marked on:the map as a nullah which has 
elsewhere been called the “ Gung :” and that 
the defendanta, the proprietors of Mokoon- 
deah, had also acquired portions of land lying 
to the north of the same nullah, the position 
of which or of part of them is indicated by 
the letter X upon the smaller map, which 
has been reduced from the larger map. 

It appears that, subsequently `to these 
assignments of lend, a further change in the, 
course of theriver took place. The nullah 
is said to have become suddenly a very large 
stream ; to have swept away a good deal of 
land to the south of the original chur; to 
have afterwards receded towards what in 
1846 was the main channel of the river 
farther south ; and in doing so to have cast 
up and left a considerable portion of allu- 
vion, forming the chur or portion of a char 
in which are situated the two dags which 
have been so ‘much mentioned in the argu- 
ment on this appeal, viz, Dags Nos. 88 and 
89, and some land to the west of Dag No. 
88. In 1846 this land, or at all events some 
portion of it, became the subject of another 
resumption suit before Mr. Deputy Collector 
Fletcher, between the defendants, or those 
who then represented the defendants, and 
the Government. The end of that sult was, 
that, in conformity with a general order of 
the Sudder Board of Revenue, it was, on the 
28th December 1846, struck off the file with- 
out prejudice to any further claim on the 
part of the Government, but leaving the 
defendants in possession of the land which 
they claimed in that proceeding ‘for the 
present, and subject only to such future 
liability to revenue as the Government by 
some subsequent suit might establish against 
them. i 

The learned counsel for the respondents 
have strenuously argued that the subject of 
that proceeding did not include No. 89, 
but was limited to Dag No. 88, and possibly 
to other Jands to the westward of Dag 88. 
It appears, however, to their Lordships, that 
what wos claimed is shown by the report 
and map of the Ameen Kristomungul Gooho, 
and, looking to them, their Lordships are of 
opinion that the claim must be taken to have: 
comprehended the land laid down in.the sor- 
vey map a8 Dag No. 39. 

The report of the Ameen is on pages 117-8 
of the record. He says that he proceeded 
to the spot, accompanied by the witnesses, 
and “mapped and measured consonantly to 
“the identification, and in the presence of 
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“those witnesses, the chur on the immediate 
“south of the Wagogjesta lands of the De 
“fendant Kahtoon, deceased, by a line 56 
“yards in length, which was the standard 
“ourrent in the -” The map is 
lying before me, and it seams to their Lord- 
ships, comparing it with the other map, that 
it clearly includes the whole of- that southern 
chur, as I may call it, as it then existed. 
The Ameen goes on in his report to say, 
“ As the evidence of the said witnesses dis- 
“closed that the said lands were restorations 
“of the diluviated lands of the original mou- 
“sahs and kistmuts belonging to the defend- 
“ ants, and increments to her jesta lands, 
“your humble servant has measured the said 
«lands 3” and the 2,277 beegahs of land on 
the contiguous south of the Goojesta lands 
under No, 8, and the 102 of land 
under No. 1, on the south of No. 8, and the 
884 beegahs of land under No. 2, and 810 
beegahs of land under No. 4, are all laid 
down and marked in the map as lands of 
which Mahommed Jokee Chowdhree was 
> then in possession, which were treated as the 

subject of the pending contest betwden that 

person and the Government. 

As to No. 4, the 810 ahs, it is impos 
sible, their Lordships think, to come to any 
other conclusion than that, rightly or wrong- 
dy, they were placed towards the eastern 

“extremity of the obur, and that they formed 
part of that which was afterwards put down 
in the map as Dag No. 89. 

Their Lordships omit, for the present, to 
consider the subsequent proceedings of the Re- 
venue Authorities, because these relate rather 

` to the title of the plaintiffs; but have dwelt 
upon the proceedings before Mr. Fletcher 
because they seam to their Lordships to 
be in a great measure the foundation of the 
decision of the Magistrate in July 1848, and, 
therefore, to be material with reference to 
the question now under discussion, vis., the 
possession then awarded to the defendants. 
The Magistrate’s proceeding is at page 187 
of the record. The plaintiffs, or 1ather the 
petitioners, in that ing were Maho- 
med Ishmael and Mahomed Israel, who 
claimed under a third title; but the Chow- 
dhries who represented Mokoondeah were 
originally made the opposite parties, and 
Nund Coomar Roy, who then represented the 
laintiffy’ interest and the xemindary of 
amnugger, appears to have come in as 
a claimant, and to have been afterwards 
treated as one of the opposite parties. It 
is remarkable that this proceeding seems to 
have been the first in which the plaintiffs and 


a 


the defendants, or those whom they repre- 
sent, were really litigating any question 
concerning this land to face or in pre- 
sence of each other. 3 

The subject of the proceeding may be 
taken to have been an acoretion only to the 
land now in question or the larger part of it; 
but it seems to their Lordshipe that if the 
proceeding is examined and the reasons for 
the Magistrate’s decision are looked at, it 
will be found that he clearly proceeded upon 
the finding that the defendants and not the 
plaintiffs were then in possession of the land 
now in question. He says at 118, line 
38, “ Therefore the points to be resolved in 
“this case are as to how, and as an anuexa- 
“tion to whose estate, is the disputed accre- 
“tion formed, and in whose possession the 
“said acoretion is?’ he then says, “The 
“evidence oral, and the exhibita, addaooed on 
“both aides, have been considered, and it 
“appeared, on inspection of the map pre- 
“pered by the Ameen Kristomungul ho, 
“appointed by the Collector of this place, 
“dated the 26th December 1846, and other 
“documents, that the sota, or water-course, 
“which existed on the south in contiguity 
“with the wagoojesta lands given in Sae 
“as an exchange for the diluvionof the 
“said Chur Makoondea, the semindary in 
“possession-of the defendant, and on the 
“north of the settled mousahs of that per- 
“ gunnah, gradually gained strength and 
.“ carried off the original mourahs Bisteepore 
“and others, and then threw up an accretion 
“partly in contiguity with the south of the 
“said Wagoojesta lands ;” “ that in respect 
“of this new formation a suit under Regu- 
“lation II of 1819 was brought and struck 
“off consonantly to the letter of the Sudder 
“Board No. 1, dated January 2nd, 1846, 
“and that the said chur then came into .pos- 
“session of the Chowdhry defendant.” 
Then he says, “It is clear that the disputed 
“land was formed on the immediate east of 
“the 810 beegahs of land indicated under 
“ No. 4, on the east of the map prepared by, 
“the Ameen, as in the possession of the 
“Chowdhry defendant and within the land 
“ specified in the alleged roboocarry. Fur- 
“ ther, on inspection of the map filed by the 
“Chowdhry defendant, which quite tallies 
“with the map prepared by the Ameen,” 
and so on, “and from the oral evidence of 
“his witnesses, the disputed accretion is 
“proved to have been formed on the imme- 
“diate east of the 810 beegahs of land in- 
“dicated on the Ameen’s map as being in a 
“northerly direction of the pepul tree which 
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Bamruttun Bose, they say, “The Uneovenant 
“od Deputy Collector proceeded in the year 
“1846 to the spot, but did not release to us 
“the said lends, though they had before been 
“released in our favor. He measured the 
“seid new reformed chur, snd found it to 
u contain an area of beegahs 2,092-18, where- 
“apon he issued notice to us requiring us ‘to 
u enter into a settlement for the said chur, at 
“a total assessment of Rs. 80, aud to pay 
“Re 998-9}, on account of mesne profits 
“for the lands on the north bank of the river 
“ which had been relensed to us; upon this: 
“we appealed from the said order of the 
“above Deputy Collector: to the Revenue 
“Commmissioner, who, on the 17th Septem- 
“ber 1847, passed an order based on the 
“finding that no original lands, except what 
«had before been released, . remained in our 
“ possession, remised in our faror the amount 
“measured by the Uncovenanted Collector, 
“who, on the 17th February 1848, carried that 
“order into execution, and from that time 
“we held possession of the said lands and 
“the subsequent alluvials formed contigu- 
“ously to them.” They afterwards go on to 
mention the Act IV case of July 1848, 
and say that they were dispossessed under 
colour of the before-mentioned award. 

Therefore, it is clear that the title they 
originally relied upon was a Te-lease by an 
order of the Revenue Commissioner of the’ 
17th, now admitted to be a misprint for the 
27th, of September 1847, an“order dealing 
both with the demand against them of 998 
rupees odd, for arrears in respect of revenue 
upon the 1,961 beegahs, and with the attempt 
to asseas the Rs, 30 ppon the land in dispute, 
and that they treated the order of the De- 
puty Collector of the 17th February 1848 as 
merely an order which carried that order of 
the Commissioner into execution. The re- 
plication relies still more strongly upon the 
order-of the Deputy Collector ; but it does 
not seem, nor does it appear ever to haye 
been understood, to treat that as the found- 
ation of the title or to give up the alleged 
affect of the crder of the Commissioner. 

The following is a short history of the 
proceedings in the suit, The Principal Sud- 
der Ameen found upon the evidence before 
him in favour of the plaintiffs ; there was an 
appeal from that to the High Court, and that 
Court, apparently understanding the plead- 
ings in the sense in which they have been 
stated, and treating the order of.the Com- 
missioner as the subtantial foundation of the 
title of the plaintiffs, remanded the case for 


an enquiry upon one point. The judgment 


* stands on the kutcherry, atthe main chow- 
“ daruskie, and on the immediate west of the 
“gong in the possession of the defendant, 
“ and that the Chowdhry defandaht had been 
“in possession of the same by cultivating it 
“through ryote, &., on the allegation that it 
uwas g reformation of the diluviated lands 
“and kismuts of Bisteepore, Alumpore, and 
“other mousahs and kistmuts within the 
“nid Chur Mokoondeah,” and upon these 
grounds he gave the land then in dispute to 
the Chowdhries as a further accretion to that 
of which they were already in possdssion. 
Reading this judgment by the light thrown 
upon it by the Ameen’s map, and the posi- 
tion thereby assigned to the 810 beegahs, 
their Lordships think it is impossible tq say 
that the Magistrate did not find, and intend 
to find, that the possession of the whole 
eastern part of the new chur, and therefore 
of the land now in dispute, was in the defend- 
ants, or that the fact’so found was not the 
real,ground of his determination. ` 
It may be further observed that it is ad- 
mitted even by the witnesses, whose deposi- 
tlons were read to-day by Mr. Beil, that from 
the time of that proceeding the plaintiffs 
lost the possession of that of which they 
said they were previously in possession, and 
it seems to their Lordships that there is no 
independent or trustworthy evidence of any 
act of dispossession other than the ordinary 
execution of the Magistrate's order. There- 
fore, considering this, and also the great 
improbability that if anything had been done 
inconsistent with or in excess of the Magis- 
trate’s - order adie a by the defendants, 
the plaintiffs would have slept upon that 
wrongful act as long as they have slept upon 
the order, their Lordships are fortified in the 
conclusion that the effect of the proceeding 
of the Magistrate was to treat the defendants 
as in possession of the land in dispute, and 
to mako that possession one which could be 
disturbed only by a regular suit. 
Now, if that be so, the cases cited by Sir 
*BRoundell Palmer were hardly required to 
show that the long possession of the defend-. 
ants under the order of the magistrate 
cannot be disturbed, and ‘ought not to be dis- 
¢urbed unless upon proof, by the most cogent 
evidence on the part of the plaintiffs, of a 
guperior title. 
what is the title whioh the plaintiffs 
have alleged and proved, inthis case? As 
their title was originally stated, it was this. 
After stating how they got into possession of 
the 1,961 beegahs and 1F cottahs, and refer- 


ring to an Act TV case, with another party 
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says, “The main contention between the 
“ parties is whether the land in dispute is 
“identical with that released to plain by the 
“ Revenue Authorities on the teh September 
“1847 ; if it is, plaintiffs are clearly entitled 
“to it” Tt then directs a local investigation 
by an Ameen ; and says, “The Ameen will 
“then, in the presence of both parties, 
“ ascertain whether any or all of the lands 
‘in dispute are identical with any or all of 
“the lands released to the plaintiffs in 1847, 
“and report the result of his enquiry to the 
“Principal Sudder Ameen. Immediately on 
“the reoaipt of his report, the Principal 
“Sudder Ameen should, regardless of the 
“ number on his file, again take up the case, 


“and give plaintiff a decree for so much of 


“the land as is found to be identical with 
“ that released to the plaintiff; should none 
“of the lend in dispute be identical with 
“that released to plaintiff, the Principal 
“ Budder Ameen should dismiss the suit with 
“oosis.” The Ameen made this investiga- 
tion, and his report is consistent with what 
is now admitted to be the faot, namely, that 

the order of the Commissioner which had 
` been pleaded had not dealt with the land in 
question, or with the assessment upon it of 
the Rs. 30 ; but was entirely confined to the 


-claim of the Rs. 998, and to the rights of 


the plaintiff in the 1,961 beegahs ; and the 
Principal Sudder Ameen, dealing with the 
issue sent down to him by the Superior 
Court, as he understood it, and perhaps it 
is literally to be taken, dismissed the suit 
There was then a second appeel; and the 
High Court on thet occasion seems to have 
~ misunderstood the natgre of the admission 
“ which Had been made by the defendants. 
They treated it as an admission not that the 
land in dispute was Dag No. 89, but that Dag 
No. 89 had been released to the plaintiffs, 
and held that the appellant was changing his 
ground when he contended thet there was no 
sufficiénteevidence that those lands had been 
released. They no doubt found that although 
the lands had not been released by the Com- 
missioner’s order of the 27th February 1847, 
they had been released by the order of the 
Deputy Collector of the Teh February 1848. 
But acting very much on the notion that the 
defendant was shifting his ground, and 
departing from an admission by which he was 
bound, they do not seem then to have given 
much consideration to the question, whether 
the order of the Deputy Collector was such 
an effectual release of the land as would 
confer a title on the plaintiffs, 

There was then an application for a 
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review, and futther documentary" evidence, 
including the. report of Mr. Latour, was 
filed. The review was granted, and the 


Court upon the hearing of the cause’ on re- 


view adhered to their former judgment; and 
in a very short judgment said, “ After ‘hear- 


“ing the petitioner, we are satisfied that, ns 
“matter of fact, Dag 89, being the 2,092 
“Dbeegahs in dispute, was released to the 
“ petitioner by Mr. Deputy Collector John- 
“son, and that the subsequent report, relied 
“on by the petitioner, - while impugning the, 
“propriety of that proceeding, by no means 
“shows that it was reversed. On the con- 
“trary, the report goes entirely to show that 
“the petitioner_had succeeded in obtaining 
“release and possession of the disputed land. 
“We therefore reject this application.” 

There was then an application for a second 
review, and that was re 

The result, therefore, of the decrees, or 
rather of what took place upon ‘the remand, 
was to reduce the case to a very narrow 
compass, namely, to the question whether 
the proceedings of Mr. Johnson did operate 


as such an effectual release of the land to the 


plaintiffs as to constitute in them a title 
which ought to prevail against the possession 
of the defendants, Fre a 

Accepting that as the issue whioh ulti- 
mately became the material issue in the 
cause, their Lordships have now to consider 
what is the effect which ought to be given to 
those proceedings. It would seem that 
contemporaneously with the pi 
fore Mr. Fletcher, which ended on the 20th 
of December 1846, the settlement of the 
whole Chur Bhudrasun was P ing un- 
der Mr. Deputy Collector Johnson, and thè 
earliest document we have relating to that is 
the survey chittah which is set out at page 
274, dated 2nd December 1846. The second 
column of that document states the names of 
the parties in posseasion of the different 
dags. The whole chor is divided iuto the 
dags which appear upon the larger map, and 
the survey paper begins by giving the hold.’ 
ings of Nando Coomar Roy, and sums them 
Up as containing 1,675 beegahs 19 cottahs, 

It then goes through the other proprietors, 
and it gives Dag No. 88 as in the possession 
of Mohurrum Khatoon,. that is, of those 
whom the defendants represent. Then 
comes Dag No. 89, which is described as 
“ parcel on the east side” (that is of Dag 88), 
“north of the following river, gouth of 
“Nund Coomar, with water.” In the 
column of the persons in possession there ig 
nothing but two dots; and their Lordships 
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are of opinion that it would not bé a fair 
construction, considering that “ditto” is put 
in many other places when the column goes 
on continuously with the same possessors to 
treat those dots as implying that Mohurrum 
Khatoon are treated as in possession of 


“ Roy by raising mounds as: directed in Act 
“TY. Order has been passed to put a stop to 
“the reolization of rent on account of the 
“game.” That seems to refer to the land to 
the north of the nullab. Then it goes on, 
«Incarnation of Justice, 2,092 beegahs 16 
. eottabs of land of the new chur, in the poe- 
“session of the aforesaid Roy, have been 
“ measured, and a total rent of Rs. 80 being 
“ calculated, "has been included in the jum- 
“mabundee. Whether that rent is to be 
“ struck off or demanded ? What ^s to be 
“done? Incarnation of Justice, is the 
“Master. For Incarnation I represent this.” 

Then two days afterwards the Depaty Col- 
lector, Mr. Johnson, made an order on the 
objection of the party who then represented 
the defendants, and that is the order which 
is now supposed to be the principal founda- 
tion, if not the sole foundation, of the plaintiffs’ 
title, The first paragraph of that (at page 
258) deals with the: objection of the peti- 
tioner, which seems to have included or to 
have related to all the lands that were the 
subject of the suit before Mr. Fletcher, which 
was struck off, If, therefore, their Lordships 
are right in supposing that that suit included 
the land in question, the objection would re- 
late to the land im question. It would seem 
that the Deputy Collector did not so under- 
stand it ; but, however that may be, he dealt 
with it in this way: he said, ‘The above- 
“ mentioned petitioner, filed a petition to the 
j | * effect that for these lands which have accret- 
cottahsy and then these words follow, “ Par-| “ed to his released lands he had instituted 
“ oel 39 char, not fully formed, on aggregate | “a suit in my Oourt, and that that suit has 
“jumma 2,022 beegahs 15 cottahs,” with a| “been struck off in consequence of a letter 
jumma or-rental of Bs. 80. We have no “despatched by Government, and that the 


precisa account how that jummabundee, | “ nds found by Kisto Mongul Goohoo, the 
which is not dated, but which is said to be 


“ Ameen appointed in that case, to be in his 
for the year 1846, was made. If genuine, it i 


s ion, and who drew a map according- 
must have been. prepared after the last sur- | “ 5 were 


the released lands belonging to his 

vey chittah, in which this land was treated | “gemindary:’ That petition being rejected 

as not being in any person’s possession or | “by me” (we have not, I think, the order re- 

subject to any settlement, was made, and | jecting it), “ the petitioner preferred an ap- 

therefore between the 2nd and the 31st day of | “peal to the Collectorate ; but the learned 

the month of December 1846. “Collector, on 17th November of the year 
The next document is the Sheristadar’s 


“1847, recorded a proceeding to the effect 
report, which is dated 15th February 1848 ; | “that a suit, No. 106 under Regulation I, 
and appears to have been made with reference | “ being instituted by Mohurrum Khattoon, 
to a proceeding before the Deputy Collector | “ wife ‘of petitioner (Mahomed Jokee Chow- 
which took place upon a petition or objection | “ dhry) in that Court with respect to the dis- 
of the defendants’ party. It is very diffloalt | “ puted land, and he did not settle them 
to see why it was brought into a proceeding | “since they were the lands of Mouzahs Bish- 
to which tbe plaintiffs were not parties, But 


“nopore,” &, That order we have; and 
the dogument is in these words, “ Before | that no doubt reversed the order of the De- 
“this, in accordance with the order of the 


puty Collector. Then he says, “ The order 
u Commissioner, from ‘Chur Bhadrasun Ta- 


u to refund the collections reached my Court 
“limabad land was released to Nundo Coomar | “ on the 1st February last.” There he leaves 



































Dag 89. ` 

Gh the other band, it is clear that from 
those dots it would be impossible to infer 
that the possession of Dag 89 was then re- 
cognized as being in the plaintiffs; and the 
fair conclusion which their Lordships would 
draw from the document is that the dag was 
therein treated as an accretion still belonging 
to Government, of which no person was 
certainly in occupation, and in respect of 
which no settlement had been made. 

Then, at pege 42, there are two extracts 
apparently from that measurement chittah to 
which I have just referred. No. 122, “ copy 
“of chittah dated the 2nd December 1846,” 
contains a description of Dag No. 89, which 
corresponds almost entirely with that in the 
larger chittah. The one at the top of the 
page having given 2,092 beegahs 15 cottahs 
as the dimensions of Dag No. 89, and treated 
it as unfit for cultivation, has written on its 
back the words “Nundo Coomar Roy.” 

heated 


Again, at page 41, we find a paper 
“particulars and amount of Jummabundee 
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the claim of the defendants; the effect of 
his order being afterwards to release what- 


ever he had claimed in respect of those lands. 


Then he says, “The Sheristadar of this, 


“ Court measured 2,092 beegahs 15 cottahs 
“of Nundo Coomar Roy’s land among the 


“newly re-formed churs in the last year ; for 


“which a settlement was made on a totel 
“fixed revenue of Co.’s Ra. 30, and it was 
“included in the jummabundee. A report 


- “had been sent by him for an order, whether 


“that revenue should be collected or not. 


“ Whereas it is my duty to obey the roobe- 
“ karree and the ciroular made by the Board 


‘of Revenue, on accoount of which the lands 


“ were released from the claims of Regulation 
“TÌ, and to fix the boundaries of these lands 


“which are held by Nundo Coomar Roy, 


“after releasing them from the claim of that 
«jumma, and it being requisite to prepare 
“ papers for ascertaining what amount of jom- 


“ma is deducted on acconnt of the released 


“ lands, and how much land is left to Govern- 


“ment: Ordered, that in accòrdance with 
“ this ing of the Deputy Collector, 
“lands of the aforesaid persons be released, 
“ after striking off Regulation II case, and the 
“revenue be remitted.” 


There has been some contest as to what 
was the effect of that, whether it might not 


be a release to the deferdants rather than to 
the plaintiffs ; but their Lordships upon the 


whole, and particularly on looking to the next 
proceeding, have come to the conclusion that 


what the Deputy Collector meant to do was 
to release whatever might be claimed in re- 


spect of lands held by the defendants, without 
determining what those lands were ; and that 


he also intended to treat “the lands in dispute 
as being in the possession of Nundo Coomar 
Roy ; and (though it seems an extraordinary 


thing to do this by an order made upon a 


petition of another perty) to release the re- 
venue assessed upon them to Nundo Ooomar 
Roy. $ 

This m data is his general report 
concerning the ssttlement of the whole Chur 
Bhudrasun Talimabad. Their ~ Lordships 
without going through that lengthy docu- 
ment, desire to state thet, in their opinion, its 
general effect as to the matter in dispute was 
to carry out the intention of the order of the 
17th of February by treating the Rs, 80 as 
Tevenue assessed, but to be remitted, ahd to 
be remitted to Nundo Coomar Ro ; and that 
it is impossible to suppose that thut was not 
Mr. Johnson’s intention. 

This report, however, is obviously and on 


the face of it a mere recommendation, for 





the final sentence of it is this: “That this 
“proceeding, with a statement praying for 
“his approval of the settlement, and all the 
“ papers, after a comparison thereof with the 
“fier be submittéd rdingly,” that is, to 
the Collector of the district for his approval. 
It accordingly then went before Mr. Latour, 
the Collector, and we have his order of the 
16th September 1848. He therein states 
thet the proceeding related to the settlement 
of Chur Bhudrasun Talimabad 3 and that the 
papers had come up to him; and then he 
takes objections to that proposed settlement. 
He says, “It is not unknown thet he” (the 
Deputy Collector) “ has unjustly released 
“some lands on the south side of the said 
“mehal to Nando Coomar Roy and Mohur- 
“ram Khatoon, and some lands on the north 
“side to Ramruttan Bose,” &. He also 
says, with respect to the land immediately in 
question, “The 2,092 beegahs 15 cottahs of 
“land in the posseasion of Nundo Coomar 
“ Roy ought to be reversed, and these landa 
“ought to be included within the settlement of 
“the lands decreed to Government.” And 
his final order is, “ That having included 
“the whole of the particulars of the said 
“mehal in an English report, the papers of 
“the settlement be forwarded to the Re- 
“venue Commissioner for confirmation of the 
“settlement for three years,” and notice is to 
be served upon a party named. 

The effect of that “order was, as far as it 
goes, to express the dissent of the superior 
officer, the Collector, from the recominenda- 
tion that the 2,092 heegahs 15 cottahs should 
bp treated as released to the plaintiffs ; but 
no doubt it does that, not as dealing with any 
question of title between the plaintiffs and 
the defendanta, but in assertion of what that 
officer considered to be the rights of the Gov- 
eroment, and the result of his proceeding 
was to send the whole of the procedings to a 
mane authority for further consideration. 

ith them Mr. Latour sent the elaborate 
Teport, which was produced for the first time 
before the High Court upon the review, and 
is at page 297. In paragraphs 16 and 17 of 
that paper he treats the plaintiffs as having 
got a great deal more from Government than 
they ought to have got; and, after ing 
through other matters, he says that Nundo 
Coomar Roy has obtained a relinguishment of 
2,092 beegahs 15 cottahs fresh formation, and 
in the margin refers to Mr. Johnson’s order, 
adding the words “ overruled, however, by 
“me,” clearly heating that as a thing, that 
had not been finally determined. Then, in the 
78vd paragraph, he says, “ On reference to the 


’ «to Nindo Coomar, and on a representation 


Be 


` 
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u map it will be shown that one portion of 
“that new formation 2,092 beegahs 15 oot- 
u tahs has formed opposite the lands released 
































seam to have had with a person named Hur 
Coomar Thacoor; but at page 198, line 29, 
there is this passage, “ The sald fact was 
“ reported to the Commissioner by the former 
“Deputy Collector, Mr. Edward Latour, in 
«his letter No. 269 of the 25th September 
“1848, in connection with the settlement 
‘t apre whereupon a fresh investigation was 
“ ordered ;” and that, it appears, was the in- 
vestigation which was then taking place. 
The preyious paragraph Pasay ca to the 
land measured by Kristo Mungul ho, and 
to the resumption suit before Mr. Fletcher 
which was struck off. . ‘ 

On this: first proceeding, Mr. Reid, the 
Deputy Collector, seems to have thought 
that the Government might be entitled to 
revenue ; but he says, at line 65, “as he” 
(the Chowdhry) “has been in possession of 
‘the said lands under the orders contained 
“in the decision in the suit struck off,” (that 
is, the suit before Mr. Fletcher,) “and in the . 
u Act IV casa, the said lands cannot be at 
“once resumed or settled ; therefore I main- 
“tain it necessary to draw up a report in 
“ English on the matter as directed by the 
“ Commissioner in his letter No.. 41 of 6th 
«March 1849.” Then he orders, “ That for 
“thé time being the petitioner be retained 
“in possession of all,the new formations in 
«the manner he has been holding them ; that 
“all particulars connected with the matter at 
“igsue be embodied in an English letter, and 
“gent to the Commissioner for the proper 
“ orders,” and go forth. 

Tt is clear® upon the admitted facts of the 
case that at that time, in 1851, the defend- 
ants were in possession of the land in ques- 
tion, and therefore it seems clear that what 
Mr. Reid intended his order to operate upon 
was the whole of that new chur including 
the Dag No. 89, arid that that was the subject 
of the investigation. ' 

This is made even more clear by the final 
and longer proceeding at page 200, where 
there is a distinct reference to the Act IV. 
case, in which Ismail was one of the plaint- 
iffs; and the nature of the investigation is 
clearly stated at page 202, line 10: “By 
“the papers it appears that this case, having 
“been instituted: in''acoordence with the 
“tenor of the letter No. 1204, of the 
«Revenue Commissioner, dated the 2nd July 
“1861, has been in abeyance up to this time 
< The first of those proceedings, which is at.| “on account of the investigations, &., not, 
page 132, does not mention expressly the |“baving been completed ;” and the final’ 
particular Act IV case, which treated the | order is, “That the objections of the claim- 
defendants as ih possession of these lands. | “ants being rejected, the quantity of 27,459 
It refers to another Act IV case, which-they | 15 14 dhoors of land, measured by Gooroo- 


«of Mr. Jobnson’s Gheristadar. couched in 
“ the age rather of an advocate for 
a RCo than that of a Government 
“ servant, these lands, on which an aggregate 
“jumma of Rs. 80 had been imposed, have 
“heen released to Nundo Coomar. If the 
“ Sheristadar bad er legitimate doubts, he 
“gould have asked Mr. Johnson orally what 
“ orders were necessary.” È 

Tt is not necessary that their Lordships 
should express any opinion about the Sheris- : 
tadar’s conduct. It is not clear how thejum- 
mabundes came to show that these lands 
were in Nundo Coomar’s possession ; but if 
that jummabandee were ly drawh up, 
it would not be unnatural for the Sheristadar 
to address an enquiry concerning the reali- 
gation of the revenue to his superior. 

The final recommendation of Mr. Latour 
was that the case of Nundo Coomer should 
pe revised and considered. Therefore he 
clearly was eo far from treating b that report 
the land as finally released to ie plaintiffs 
that he considered it ought to be made mat- 
ter for subsequent investigation, and that the 
rights of the parties in it ought to be ascer- 
tained 


Now, it is a singular thing that the reve- 
nue officers should have been, as undoubtedly 
they seem to have been, ignorant of the fact 
that while these latar proceedings were going 
on, the Act IV suit had been decided, and 
that Nundo Coomar bad lost, if he ever had, 
the possession of the land in question. That 
clroumstance' may, however, account for the 
absence of any evidence in this record that 
action was afterwards taken with respect to 
Nundo Coomar’s holding pursuant to the 
recommendation of Mr. Tatr. And this 
view of the case seems to their Lordships to 
bè in a considerable degree confirmed by 
what afterwards took place between the 
Government and. the defendants in the 
course of the settlement proceedings of 1851 
and 1856. It appears upon the face of those 
proceedings that they were taken in purau- 
ance of Mr. Latour’s suggestion, thet further 
investigation of the rights of the Govern- 
ment as against the parties in posseasion was 
necessary. 
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“ dass Sep, Amlah, as new accretions adjoin- 
“ ing the petitioner's Wagoojustee be released 
“to the petitioner free from the Government 
“claim, and that the record be kept amo 
“the decided casee.” It is to be remark 
that though other claimants had come in to 
dispute the defendants’ right to a settlement, 
the plaintiffs had failed to do so. 

Reviewing the whole of these proceedings, 
their Lordships have come to the conclusion 
that Mr. Johnson’s proceedings gave only 
what may be cnlled gt most an inchoate title 
to the plaintiffs; that that title was never 
confirmed ; on the ‘contrary, that the pro- 
priety of giving that title was disputed at 
the earliest opportunity by Mr. Latour ; that 
in the meantime the parties themselves came 


into conflict ; that the possession of the lands |, 


was awarded to the defendants ; that Mr. 
Jolnson’s proceedings were never followed 
up by any further investigation as regarded 
the plaintiffs, because in frot they had ceased 
to be (if they éver were) in possession; and 


that, although the Government officers still |- 


assorted for a time a right to assess revenue 
on this land, they ultimately determined that 
it should .be held free from assessment, and 
made s final settlement to that effect with the 
defendants. ; 

If their Lordships had been sitting as a 
Oourt of first instance, they would have 
deemed it impossible upon such proof of title 
as the plaintiffs have given to disturb an 
admitted possession of upwards of ten years, 
and though they feel the force of the objec- 
tions urged by Mr. Bell, and the difficulty of 
setting their judgment against that of Indian 
Judges who have had so saa hen Aslan 
ence of these revenne 
unable to find: in Pe A of the jo High 
Court any grounds upon which th 
that the decree in favor of the p 
can be supported. 

It seems to their Lordships that the learn- 
ed Judgeschaviug originally treated the title 
of the plaintiffs as depending upon a release 
by the Commissioner, and finding that that 
release was not made out, fell back upon the 
proceedings of the Deputy Collector, Mr. 
Jolinson ; and that they have not given sufi- 
cient consideration to the nature of the pro- 
ceedings of that subordinate officer, and the 
manner in which they were dealt with by 
his official superiors. Upon the whole case, 
therefore, their-Lordships have come to the 
conclusion that the plaintifis have failed to 
prove either: title or possession which can 
entitle them to disturb the long possession of 
the defendants ; and that this appeal ought 


a 


to beallowed. The recommendation, there- 
fore, to Her Majesty will be that the appeal 
be allowed ; that the two last decisions of 
the High Court be reversed; and that the 
appeal to the h Court against the second 
decision of the Principal Sudder Ameen be 
dismissed, and his decree dismissing the suit 
be affirmed. . 

The defendants, of course, will be entitled 
to their costs in the Indian Courts, and the 
appellant to his costs in this Court as against 
the respondenta. ; 


The 18th May 1872, 
Present : 


The How’ble Louis S. Jackson and 
W. Ainslie, Judges. 
Jurisdistion—Act VIII of 1869, B. C.—~Sepa- 
rate Register of Suits—( Object of.)— Oocupa- 
tion of Land—Reni— . d 
Case No. 1890 of 1871. 
Special A I from a decision passed by 
ove ‘Additional Judge of Tirkoot, dated 
the Tik September 1871, reversing a 
decision of the Moonsiff of that district, 
dated the 15th June 1871. 
Jallalooddeen (Plaintiff), Appellant, 
versus 
Major James Burne, Manager (Defendant), 
Respondent. 
HMoonshes Mahomed Yusoof for Appellant. 
_Baboo Unnoda Pershad Banerjee for 
m Responden * 


suit t be brought under Act VIII of 1859 in the 
sans and on the same cause of action, even 
supposing that the sult was not really a suit for rent, 


not rent, 


Jackson, J——Tus decision of the Addi- 
tional Judge i in this case appears to us to be 


Durbhangah, who was at that timo Maharajah 
Chutter Singh Bahadoor, baving occasion 
for one two oottahs of land? part of 
an endowment held by the plaintiff's ancestor, 
on which land this ari aes to 
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make & garden, todk- dnd occupied it, and in 
consideration of such occupancy paid in the 
first pļaob a cértain’ fixed amount of grain, 
and, subdequently, that amount of grain was 
commuted fo'a monthly allowance of 3 rupees 

and 8 annas; which was paid regularly for a 
series of years down to Falgoon 1276, pay- 
ment thereafter being withheld. 

Fhe plaintiff sued in the Moousiffs Coart 
to recover ths same. The question was 
raised, which appears to us to be a purely 
formal and a very needless question, as:to 
whether the suit was a suit for rent or for 
an allowance in the nature of charity, and 
consequently whether it was a suit under 
Aot VIII of 1869, B. C., or no. 

The Moonsiff, considering the suit to be 
really 9 suit for rent, and findin 
amount was actually due to plaintiff, gave him 
a decree, save only for a small portion of the 
claim, namely, the'allowance for one month 
previously paid; which the plaintif had. by 

some mistake inoluded in his claim, and as to 
which he himself farnished the means of 
detecting his error by indicating where the 
evidence of payment could be found. 

On appeal the case came before'the Addi- 
tional Tadge, Mr. Henderson, and that 

gentleman says :—> - 

“On appeal, it was chiefly urged that this 
“cannot be looked upon as a rent suit, the 
“ money having been given in charity. This, 
“ therefore, is the point to be tried. 

“The plaintiff files a sunnud from Chat 
“tùr Singh and other papers from the Court 
“of Wards, The sunnud appears to me to 
“ show that the Mabarajah’s ancestors appro- 
“ priated the plaintiff’s land for the purpose 
` “of making a garden, giving him, as an equi- 

“ valent, first of all food, and subsequently a 
“ monthly allowance as charity,—the plaint- 
“iff'— ancestor being a fakéer. 

_ ©The other papers would tend to show 
“ that, in the year 1260 E. S., the food allow- 
“Canée was stopped, and in lieu thereof a 
‘« monthly allowance at the rate of Ra. 8-12 
.“ was fixed. It would further appear that, 
“arrears accruing, the plaintiff received a 
‘< portion of that amount, the balance being 
“remitted by the plaintiff, and the Commis- 
“ sioner fixed Re, 8-12 for the future rate of 
“ payment. 

“The conditions of the svamud do not 
“ specify fully whether the equivalent for the 
“land Were given as charity or as rent; it 
“ merely proves that some return for the land 
“belig cohsidered necessary, the arrange- 
“ ménts Ít contained were effected. There 


‘is no proof whatever that the food and 
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“ subsequently the monthly allowauve were 
“ given as rent. 

“ Besides this, in the receipts for payments 
“ given by the plaintiff, the amount is not 
“ styled rent, The Moonsiff’s interpretation 
“ of the transaction is that the Maharejah, 
“not Hking, holding the important position 
“he did in the district, to become the tenant 
“as it were of one of his own ryots, styled 
‘ the equivalent for the land charity, i e., 
“support, and not rent, but that the latter 
“was really what the exchange meant. 
“This constriction is inadmissible when, in 
“the document charity, i ¢, money for 
“ support, is certainly more clearly implied 
“than rent. In my opinion, the suit cannot 
“be brought under Act VIII of 1869. 
“The Civil Court is the only course of action 
“left open to the plaintiff For this reason, 
“ the case must be struck off the Act VIII 
«of 1869 file, on which grounds it should 
« have been dismissed in the first instance by 
“the Lower Court.” 

We very much lament that, in the Lower 
Appellate Court so flimsy a defence should 
have been allowed to prevail, and also that 
it should have been urged here on behalf of 
the Court of Wards. 

The Maharajah for his own purposes 
wanted the plaintiff's land. The plaintiff’s 
ancestor agreeing to give the land, which 
apparently he could not alienate, the Maha- 
rajeh as a sop for his own vanity fixes pro- 
bably a larger allowance than usual to be 
pait and in consideration of this the owner 
of the land acqniescea in its being called 
eAarity, instead of rent. This amount conti- 
tines to be paid for a number of years till the 
occupier or lessor suddenly thinks fit to atop 
it, and the question is raised whether this 
amount was charity or rent. It is, in fact, 
the consideration stipulated to be paid for 
the defendant's occupation of the land. The 
circumstance of the plaintiff's ancestor having 
heen a fakeer iu no respect affects the 
plaintiff’s right to recover the equivuent go 
agreed upon by whatever name it be galled. 
The question whether the suit is one under 
Act VIII of 1869, B. C., or not, appears to 
be of the most frivolous character. 

The Beugal Legislature, when it passed 
Act VIII of 1869, restoring to the Civil 
Courts the jurisdiction of which they had 
been for a time deprived, and empowering 
them to try suita fof rent and others of a 
kindred nature, thought fit to direct that the 
suits instituted under the provisions of the 
Aot should he entered in a sepnrate register. 
This provision, however, was introdaced 
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obviously for statistical purposes, and not for, 
the purpose of separating into parts ‘the 
junisdiction-exercised by one Court. 

We cannot conceive how the plaintiff's 
allegation, that the suit was bronght under 
Act VIII of 1869, B. ©., should render it 
liable to be struck off, in order that-he might 
bring a fresh anit under Act VIII of 1859, 
in the same Court and on the same cause of 
action, even supposing thet the suit was noti 
really-a rent suit. | 

The plaintiff is unquestionably entitled 
to the amount for which he sues, and we 
therefore set aside the decrees .of the Lower 
Appellate Court, and restore that of the 
M oonsiff. 

In restoring that decree, we strike out 
that portion of it which orders the -pleintiff 
to pay to the defendant costa in proportion 
to one month’s allowance, which was claimed 
by some inadvertence and disallowed. 

The plaintiff will. have costs: only upon 
the amount decreed to him, but the defend- 
ant will have: no: costs. 

‘The appellant will have his costs of this 
appeal, as also those of the appeal :below. 


a 
The 14th May 1872. | 
Present : 
. The Hon’ble Louis S. Jackson-and. W. 
Markby, Judges. 
Procedure — Witnesses. 
Case No. 272.0f 1871. 
Regular Appeal from a decision passed by 
the Subordinate Judge of Moorshedabad, 
_ dated the Gik September 1871. 
Bhojooram Mundal (Plaintiff), Appellant, 
versus 
Raj.Coomarge Debla and others (Defendants), 
. Respondents. 


Mr. J. T. Woodroffe aud Baboos Unnoda 
Pershad Banerjes and Mohinee Mohun 


Roy for Appellant. 


Baboos Sreenath Doss and Bhugobutty 
Churn Ghose for Respondents. . 


pronouncing of 
trom him who had heard the evidence. 


+ Jackson, J.—Artse hearing the learned: 
' counsel for the appellant in this case, it is: 
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‘qulte-clear, and the respondent’s-pleader-does 
not gainsay the opinion, that there. has been . 
not only..uo trial, but nothing either’ resem- 
bling.or approaching a trial in this ease. 

It would be wearisome aid needless, 
cially needless a} tho matter -will bè donsi- 
dered differently presently, to eriumerate the 
endless postponements of this unfortunate 
case, from the filing of -the plaiht or tle 8rd 
of May 1870, to the judgment pronounced oa 
the 6th of September 1871. There have 
been in all not leas than +2 ar, 18 postpone- 
menta, several of them taking place on dates 
previously fixed by the Court itself for the 
hearing ‘of the case, and on which witnesses 
of one party or the other were in attend- 
ance. It seems that onbhy two -witnesses 
on behalf of the plaintiff, and none on behalf 
of the defendant, have been examined ; and 
those two were not examinetl on the same 
date, nor was judgmept pronounced, until 
many’ months after the exkmilnation of the 
last of them, and by.a different Judge from 
that who had heard the .evidance of he 
witnesses. Be iy 

When dhe case was' called .up for finel 


resented to 
witnesses Sault not a in 


what—becayse there was po exidence taken 
on either side—-may be oalled the 
a case, eae Ns 
To determine finally the rights of panties 
on such an in tion as’ this, would.be" 
a mere mockery of justig, 
We set aside ;the proceedings!and- decision 
of the Courtibeloy, and we: remit the .case: 
to that Court mith directions:to fix a day on 
which the parties. will ibe expected :to pro- 
duce their witnesses, and they will have , 
every facility afforded tbem for tliat purpose.: , 
The day fixed must be positively the.day: af, 
hearing, and the hearing and examination: 
of the witnesses and jniigment must be otm- 


sha 


| secutive. , , yor 


The -Court will take oare to-determine’ 


Bie: beforehand any question! which it is' neces- 


to, determiye as :to-whether the appH- 


| sary 
case, | cation of the plaintiff to examine the deferd- 


anta, orto have certain witnesses examited 
by commission should ‘be’ complied - with -or 
not. = ; 
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The osts of this appeal will be ‘costs in 
the cause. ` 

In the miean time, the proceedi of this 
caso wil be laid before the English Com- 
mittee that they may consider what steps 
it may be advisable or necessary to take 
with reference to such a lamentable dis’ 
regard of oorrect procedure. i 

Markby, J.—I concur. 


filed by the appellant and the respondent 
towards the end of February. Then on the 
22nd March this application (for demanding 
seourity for costs from the appellant) was 
made. 

The first objection that has been taken to 
the application is that, under Section 842 of 
the Code of Civil Procedure, the Appellate 
Court has no authority to demand security, 
because the date named in the notice for the 
respondent to appear and answer has elapsed. 

t seams to me that that construction would 
be unreasonable ; the time within which the 
appellant is to appear and answer is only 
just sufficient time to enable him to come up 
and enter appearance in the Court: and 
although in form the notice is to appear and 
answer on that early day, it is perfectly well 
understood that, by the practice of the Court, 


The #0th May 1872. 
Present : 
The Hon’ble W. Markby, Judge. ` ` 
Raced Far eee A — Time for Demand- 
tag — Act it a 1859 s. 342 — Pauper 
Appellant. ` 


In the matter of ihe case will not be heard until very much 

cad later ; and I think that by the expression 

Jogendro Deb Roykut, Petitioner, “ before the appellant is called upon to ap- 
versus ž pear and answer” in Section 842, comparing 


them with the use of the similar words in 
the subsequent Sections, especially Sections 
845 and 846, is meant not the date mention- 
ed in the notice, but the date on which the 
appeal is called on to be heard, and that this 
Court has a discretion at any fime before the 
hearing to make this order. . : 
The next objection that is raised is that 


‘Funindro Deb Boykut, Opposite Party. 
Mr. R. T. Allan for Petitioner. 


Baboos Sreenath Doss, Bhogobutty Churn 
Ghose, and Chunder Madhub Ghos 
for Opposite Party. 


the words “ before the called up à : s 
rii and EA in Getion R N ats there has been delay in matig this applica- 
Boci A ALE RP aly tion and that is a different objection. Now 


I do not think that I have anything to do 
any | With the case reported in the 6th Volume of 
the Weekly Reporter, that case having been 
„decided upon its Own merits as also the case 
in 7 Moore. It seems to me, this applica- 
‘tion is not made at an unreasonable time. 
The most important element in the costs of 
this case after the stamp is the preparation 
of the paper-book for the une of the Court ; 
and allowing for the time that would be 
necessary for making the calculation after 
the respective lists were filed, that element in 
the costs was not ascertained untjl some time 
in the beginning of March; and I do not 
think it an unreasonable codrse for the re- 
spondent to wait and see what the result of , 
that calculation would be before making this 
application so nas to enable him to state 


heard originally and dismissed : it'was again 
heard 'upon remand by this Court and again 


leave to appeal in forma pauperis ; and some 
time after, in August 1871, Mr. Justice 
Bayley and Mr. Justice Paul made an order 
dismissing that application on the ground 
that they saw no reason to suppose that the 
decision of the ‘Judge was contrary to 
ine or any pas Harag his a o F to the Court what would be the fair amount 

1erwise erroneous. as they jupon which to call the appellant to 
could judge thèn of the merits of the deci- te security. I think also, Joki to the 
sion, they considered it an unimpeachable | circumstances of this case, that it isa proper 


sh aa . |onein which security should be given. I 
upon, the plaintiff fled his patiti 
of appeal in the usual way, and lists Bas do not of course wish to give the slightest 


opinion’as to-the merits of the case. - But 
ments required to be translated have been | the matter has been considered by tho Judge 
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— 
of the Court of first instance, and in the opi- 
nion of a Division Bench of this Court it has 
been satisfactorily disposed‘of. That opinion 
will have no possible effect when the matter 
comes before the Court more fully to be 
argued. But looking to the fact that, by the 
plaintiffs own statement, he is a pauper and 


utterly unable to meet the costs which the 
respondent will have to incur,—looking also 





















vorsus ase Mahomed Mozuffar Hossain 
Chow. and others, plaintiffe, respondents. 
The eae directs that the doarea of this 
Conrt should be confirmed but subject to the 
Proviso thereinafter made. The proviso is 
somewhat of a complicated character, because 
it does not finally fix the amount apon which' 
execution is to issue, but makes that amount 
dependent upon the result of an enquiry in this 
to the fact which is stated in the petition and | Court; and it direots that, upon that som 
which is uncontradicted, that other persons | Whatever it may turn out to be, the plaintiff 
‘sary security, are interested in this matter,— | and it is also directed that he is to have the 
- I think it is only reasonable to give the re- | costs payable by the appellant in the two suits, 
spondent some security for his heavy outlay | and the costs of the appeal, that is, the appeal 
in this appeal, ' in this Court. 

I think, therefore, that I ought to make 
the ‘order that security be given for a fair 
sum which will cover all the costa of the 
appeal, and’I fix that sum at Rs. 4,000. 





The 21st May 1872. 


Present: itself or from other documenta, if there are 
+, | ny which pne is at liberty to read in conjuno- 
The Hon"ble W. Hie and W. Ainslie, tion with the decree, it can be ascertained 


cannot be ascertained in that way, my own 
opinion is that we should not be at lib to 
take the course which has been ‘to 
us by the appellant now before us, namely, 
to allow such a rate of interest as we should 
think reasonable. But in the case before us 
we do not think there is eny real difficulty in 
ascertaining what rate Her Majesty in Council 


Decres of Privy Covel interest -— Rate of— 


No. 77 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Backer- 
guage, dated the 17th February 1872. 

Ameeroonissa Khatoon (Judgment-debtor), 

Appellant, 
versus as 

Meer Mahomed Moxuffar Hossein Chow- 
dbry and another (Decree-holders), Re- 
spondenis. 

Baboo Sreenath Banerjee for Apellant, 


Baboos Doorga Mohum Doss and Rask- 
beharee Ghose for Respondents. 


Where a decree of the Privy mal gives inter 


become embodied in the order of Her Majesty 
in Council. Now one distinct and separate | 


fairly infer from what Her Majesty says in 
her order that it was intended to give interest 
on the amount recovered at the same rate as 
this Court has given. We think, therefore, 
the plaintiff is entitled to execute this decree - 
with interest upon the principal sam recover- 
ed at the rate of 12 per cent, 
But then the Lower Court has also given 
interest at the same rate upon the cogis of the 
two suits and on the ooats of-the appeal in 
the High Court ; and it is objected, and wa 
think the objection ‘is well-founded, that no 


sum Saa ee e e Siete tha n 
itled to such interest. 

Markby, J—THE questions that we have 
to consider in this case arise upon an order 
of Her Majesty in Council made in the suit 
of Moulvee Abdool Ali, defendant, appellant, 


i 
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interest upon those sums have heen. 

the. order in Council, If it hadibeen_ Mtonded 

to give interest not only upon the principal 

sum reodvered, but slso upon costa, the words 

“ with-interest thereon” would have followed 

after all the several sums of money allowed 

by the onder, had heen specifled, and not, as 

_ they now stand, after the first of those sums 

only. We think the true construction of this 

order is that the first .of the sums specified 
is givep: with interest, and all the. other sums 
specified are, given without interest. And 
we think there is a fair reasonfor that dis- 
tinction.: no doubt, itis: by no means unfre- 
quen$ to give Interest. cpon costa, but on the 

other hand undoubtedly costs stand upon a 

different footing from the monsy claimed. 

It may very well have been that the Privy 

Connell may have thought in this.case that 

it was not necessary, seeing: that a very 

large,amount,.of interest would accrue under 
any cirqumatance upon -the principal, to give 
any. intergat-upon the costa. 

On these ground, we-think ithat, aa regards 
the first point,- the judgment iof.the. Court 
below should stand;-but es regards the second: 
point, it must be modified in thie respect that 
the plaintiff will be declared not-to‘be entitled 
to-any interest in respect of the costa of the 
two suits and’ the costa of the appeal in this 
Court. 

We make noorder for coats of this. appeal. 

‘The record will.be sent down to+he Ls 
Court without.delay. = - 

peace soe 
The 22nd May 1 1872. 
Preseni : 

The Hon'ble Sir Richard Couch, Ei, Chief 
Justice, and the Hon'ble W. ‘Ainslie, 
Judge. 

Small Cause Court—“ > m s 6 Act 
XI of 1885 (Moaniag 
— Sut 


Plaiauf”s egy recta received 


Jor ae of 
by Ee E ija Appeal — Questions 
= oF 
Case No. 962 of 1871. 


peria a ai from a decision passed by 

Sabor dinate Judge of Gyak, dated 

ne 25th May 1871, reversing a dacision 

of the Moonsiff of that district, dated 
the. Blat January 1871. 

ponent Lall Pattuck Gyawal (Defendant), 

Appellant, 

cereus 
Ram: Kales Dhamin end. others 
(Plaintiffs), Respondents. 


` 


_ 


Mpsginut 
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Baboo Bhowany Chura Dutt for Appellant 
Babao Kally Mokun Doss for Respondents. 


eared 50, the Act XXIII of 1861 is se 
applicable, and amongst them are claims for 
money due on bond or other contract. 

` The ojaim in this suit is to rpoover money. 
which pe paren says the defendant has re- 
ceived, and which the plaintiff is entitled to 
a share of. In fact, the claim is founded up- 


wer.| on this, that the defendant, with regard to 


portion of the money which belonged. to the 
plaintiff, recelyed it for and on behalf. of the 
plaintiff, and the right to recover it is found- 
ed upon what has always been regarded-as - 
an implied contract.to pay it over to the per- ` 
son for whom it was récéived. We think the 
word “contract,” in Section6 was intended to 
include such.cases. That it was is apparent 
from the exceptions in the proviso to the 
Section, one of which is an action on a‘balanos 
of ip account unless the balance 
shall have been stuck by the partigs; or their 
agents. A right to recover a belance of. a 
partnership account by one, partner against 
another is founded upon one partner acting 
as agent for the others, and receiving money 
as such agent and being bound to pay the 
others their shares. If the words of Sec- 
tion 6 are large enough to include a claim of. 
the kind, certainly they would include such 
a claim as-the present. 

Again, it seems to have been supposed 


| that, if it had not been otherwise. provided, 


there would have been.a right to recover a 
abare or part of-a share under an intestacy.) 


which must be-on.the: ground that the party 


1879, }- Civil 





who Had' the share’ was onder an implied con- 
tract to pay it over. These instances show 
that “contrast” in Section 6 was intended 
to have'a very extensive meaning, for there 
are no other words in the Section which would 
tnolude such cases. They would not come 
within the term damages. It hes been héld 
by this Court in a case which is reported in 
the Special (Small Cause Court) Number of 
the Weekly Reporter, page 28, and is quoted 
in Mr. Broughton’s note to Section 6, that a 
Small Cause Court has jurisdiction in a sult 
brought by one of several joint owners: of 
property ageinst his co-sharer for his share of 
the profits. 

The next question to be considered is, 
what was the effect of the defendant (the 
mult being one of the nature cognisable by 
the Small Cause Court) raising the question 
of title, Jt seems to have been held in one csse 
in this Court, reported in Wyman’s Reports, 
page 6, and IV Weekly Reporter, page 60, 
that where issues are raised which affeot the 
question of title, a special appeal is not barred 

woad thove'iseude, The learned Judges say 
decision or order in Section 27 is con- 
fined to those decrees which, if made in the 
Small Cause Court itself, would be conclusive- 
ly binding on the’ partiom. We do not see 
the reason of this, There is’ but one deci- 
slow or order in thé suit; and according to deci- 
sions of this’ Court, the finding’of the Small 
Cause: Court upor such issues is: not conclu- 
sive, because the Court only goes into the 
question of title inaidentally. That has been 
decided by s Full Bench, Sutherland’s Fell 
Bench Rulings, 127. There is, therefore, no 
reason why the special appeal should be 
allowed gwoad the issues of title. We do 
not agree in the view which the learned 
Judges of the Bombay High Court took of 
this matter in the case reported in IE Bombay 
High Court reports, page’ 4, where it does 
not seem to have been considered that 
the decision on the question of title was not 
conclusive. We think that, when the suit is 
one of ths nature cognizable’ tn 8 Court of 
Small Causea, there is no right of special 
appeal, although question of title is inci- 
dentally as the nding of the Small 
Canse Court is not conclasive and is only for 
the purpose of determining the suit brought 
in that Court. i 
The appeal will be dismissed with costs. 
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"The 22nd May 1872, 
Present: 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Honble W. Ainslie, Judge. 


Evidenos (Time for Objections to, as not being 
be) ee Appeal—Admission—Retura io 
Co (stating Amouniqf Rent.) 

Case No. 968 of 1871. 


Special Appeal a decision passed by 
the Judge of Sarun, dated the 28rd May 
1871, reversing a decision of ths Moonsiff | 
of that district, dated. the 10th Decem- 
ber 1870. 


Avudh Beharee Singh (Defendant), 
Appstiant, 


versus 


Eam Raj Tewaree and others (Plaintiffs), 
Respondentt. > - 


Baboo Bama Churn Banerjee for Appellant. 


Batoo Unoda Perskad Banerjee and Moon- 
shee Mahomed Yusooff for Respondents. 
Objections to evidence as not being tha best evidence 

should not be allowed to be taken on 

They should Be taken at the time’ when 

eri for, if then 

the production ence. 

maie to r Collector by an oodupant of lend, 


paper produced was a return given by the ` 
Collector which stated the contents of tha 
return which was made to him. The objec- 
tion which is now taken, that that was not 
the best evidence and that the original return 
ought to have been produced, ought to have 
been taken at the time it was offered in 
evidence ; it was an objection which, if 
taken at that time, might have beon removed 
by the original return being produced. Iç 
cannot be allowed that parties shall lie by 
until the case bas been determined on appeal,- 
and when it comes gp to this Court in spetial 
appeak take an objection of that kind, whiob, 
if taken at the proper time, might have bean 
removed. J cannot be said that the decision 
of the case on the merits has been affected 
by an error of this kind. It could never be 
allowed thet these objections to avidence as 
not being the best evidence should be taken 
on aea appeal when the parties may, by 
the way in which they conduotedethe case, 
have waived the ġbjection. That disposes 
of the firat point. 
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Then with regard to the second point, the 
evidence appears to be this :—We must take 
it that although the defendant is stated in 
the return to be the occupant of the land, 
the real occupant was the father, because the 
defendant by his answer in effect says that. 
He claims to be now entitled as succeeding 
to his father in the occupation, and that must 
be taken as showing that the statement in 
the return was not a statement of the real 
fact. What the reason may have been does 
not appear ; but, for some reason or other, the 
son’s name was put in instead of the father’s 
who was the actual occupant. ‘ 

Then it is a paper which is signed by the 
occupant of the land and by the ticoadar in 
which the amount of the rent is stated, and 
that is an admission by the occupant of the 
land of the amount of the rent. That would 
be very good evidence against the present 
defendant who claims under the occupant 
and good evidence also against other persons, 
being an admission by a deceased person 
‘against his interest that he was liable to pay 
that amount of rent: We think it is clear 
that it was admissible as evidence. Whether 
it was so strong as that it ought to prevail 
against the decree, is a question whioh ought 
not to be considered in special appeal : that 
is a question for the Judge sitting in.regular 
appeal to determine. e question for us 
to determine is, whether there is any error in 
law in his treating it as evidence and allowing 
it to be considered by him in the decision of 
the case. We think there was not. 

The appeal must be dismissed with costs, 


_ Baboo Taruck Nath Sen for Appellant. - 


Mr. C. Gregory and Baboo Unnoda Per- 
shad Banerjee for Respondents. 


Although a decres-holder, when seeking really only to 
have a 4-anna share in a mowech attached and sold, did 
not specify his share, but made his application in such 
a general way as to include the entire momeak, yet im- 
agmuch* as he never claimed to have more than a 4~anna 
share, nar to be entttledto more, the irregularity was held 
not material in this case, it being clear ‘that what was 
intended to be sold and what defendant, objector to the 
sale claiming to be the purchaser of a 8-anna 10-gundah 
share under a kobalah, understood was going to be sold 
was the right, title, and interest of the judgment-debtor, 
whether it might be 4 amas or only 10 gundahs aocord- 
ing as defendant succeeded in establishing his bodalah 
or not. i 4 


The mere putting what is perhaps a greater burden 


„may not be sirlotty correct, is no ground for reversing a 
decree in appeal, where the'deciston of the case on the 
merits has not been affected by anything which has 
been done as to the omus of proof, 


Conch, C.J.—Tuxm main objection taken 
in special appeal is, that the plaintiffs in fact, 
only became the purchasers of 10 gundahs 
in the property on the ground that the 10 
gunodahs only were attached, and that the 
subsequent proceedings must be considered 
with reference to what was attached, and the 
right, title, and interest of the judgment-debtor, 
which was purchased by the plaintiffs, was 
only in the 10 gundahs. - 

The same objection was taken in both the 
Lower Court. ’ 

Now it is best to see what was the finding 
of the Lower Appellate Court upon this 
matter. The Judge says that “ with reference 
“to the transaction,” that is, the purchase by 
the plaintiff at the auction, J find that the 
“ Court of Wards on the 12th of February 
“1869, as decree-holders, filed a schedule of 


The 22nd May 1872. 
Present: l 


The Hón'ble.Sir R. Couch, Kt, Chief Justice, 
_ and the Hon’ble W. Ainslie, Judge. 


Sale in Execution of Decree—Effeot of not spect 


fying Share to be sold — Trragulority— Oxus 
i— Special Appeal. 
Case No. 990 of 1871. 

Special Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 80th May 1871, a ing 
a decision of the Subordinate Judge of 
that district, dated tha 30th May 1870. 

-Suroop Narain Singh (one of the Defendants), 


“lagos were entered ; a list of the game was 
“given together with the debtor’s share in 
“gach,” and in Mouzah Lowawan, the one 
now in question, the share was stated to be 
10 gundahs, and a notice was served on the 
24th of February in accordance with that 
application. But, then, it appears from the 
findings of both the Lower Courts that the 
Court of Wards, the plaintiff in that suit, 
petitioned the Court for the emendment of 


Appellant, the schedule, they having, as it seems, ascer- 

aun tained that the right of the defendant in that 

e suit was more than the 10 gundahs, and that, 

Ram |Tobul’ Misser and others (Plaintiffs), | in point of fact, he was entitled to a share of 4 
annas, That application did not specify the 


Respondents, 


ý ° 


of proof upon one party than upon the other, though it | 


“the debtor’s property in which several vil-. 


~ 
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4-anna share, but was general, asking that 
the attachment should be of the right, title, 
and interest of the judgment-debtor in the 
mouzaha, 

The proceedings were sent to the Deputy 
Gollet. and before him the present 
special appellants objected to the sale pro- 
ceeding, on the ground that they had pur- 
chased 8 annas and 10 gundahs of the judg- 
ment-debtor’s property, and they founded 
their objection, as appears by the petition, on 
the fact that the kobalak of the 20th March 
1867 entitled them to that portion of the 
property. 

This certainly shows,.as has bean observed 
by the Lower Courts, that the present 
special appellant understood that at that time 
a change had been made in the proceedings, 
and that what was attached and sought to 
be sold was no longer the 10 gundahs.: As 
it seams to us when the parties went before 
the Collector, they understood ıt to be the 
4-anne share, although the application was 
general and it might have been said to in- 
clude the whole mourah : and we find that 
Mr. Justice Norman, in one of the cases that 
have been referred to, in IV Bengal Law 
Reports, page 188,* takes this view’ as to the 
effect of an attachment where no share is 
mentioned, and says he thinks that, in sucha 
case as that, the attachment is to be treated 
as the attachment of the entire property. 
They understood it as an attachment of the 
4-anna, and that that was about to be sold, 
and would be sold. 

Then the Deputy CoHector having the 
question ‘raised before him, whether the 
kobalah upon which the defendants reaied 
their claim was fraudulent or not, appears to 
have thought, and probably very wisely, that 
he had better not decide that question, and 
- determine that the sale should be of the right, 
title, and interest of the judgment-debtorsa, 
leaving the matter as to whether that was in 
a 10-gundah or in a 4-anna share, to be af- 
terwards determined by the parties litigating 
the matter, as has been done in the present 
suit. 

We think,-then, that although there might 
have been an irregularity in the Court of 
Wards, when they really only sought to have 
a 4-anna share in the mourah attached and 
sold, not specifying that and making their 
application in such-a way as to include the 
entire mourah, yet, inasmuch as they have 
never claimed to sell more than a 4-anna 
share, nor ever claimed to be entitled to 





* 18 W, R., Full Bench, 68; see page 67. 
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more, the irregularity is not meterial in the 
present case, and that it is clear that what 
was intended to be sold on that occasipn, and 
what the present special appellant understood 
was going to be sold, was the right, title, and 
interest of the jadgment-debtors.in the 
mousah which might turn out to be 4 annas 
or ouly 10 gundahs, according as the defend- 
ants succeeded in establishing their kobalah 
or not. We think that the Lower Courts 
have not fallen into any error in treating 
this, as it really was, as a purchase of that 
description by the plaintiff. 

Then the other question which has been 
raised is, upon whom was the onus of proof? 
Now, the plaintiff claimed and sought to be 
declared entitled to the 4-anna share ; and it 
was for him in a suit to recover possession, to 
give some evidence of his title to the 4-anna. 
The onses as to upon whom the onws of proof 
is in claims under Section 246 Act VII of 
1849, which have been referred to, do not 
apply in thie case which is a suit to recover 
poaseasion or to be declared entitled to the 
property. But then we must see what the 
defendants had done; they had, in the 
proceedings before the Deputy Collector, 
stated, in their petition, that the judgment- 
debtor had been entitled to the 4-anna share, 
and their case was that they had had a oon- 
veyance of the 8-anna and 10-gundah share 
to them. ‘As to the plaintiff, it was enough 
for bim to make use of this petition as show- 
ing that at one time, according to the de- 
fendant’s own case, the judgment-debtor was 
entitled to the 4-anna. It threw upon the 
defendants the burden of showing that they 
had obtained by the kobalah the 
8-anna and 10-gundah, and they attempted to 
do that by proving that conveyance to have 
been a bond fide one. 

The case appears to have been fully gone 
into; and, upon such evidence as was adduced 
by both parties, the Lower Qourts have 
come to the conclusion that it was not a 
bond fide conveyance and that it did not 
pass the property to the defendants. The 
decision of the case on the merits has not 
been affected by ee which has been 
done as to the onus proof. The case 
appears to have .been properly dealt with, 
and it is a mistake to suppose that a mere 
putting what is perhaps a greater burden 
of proof upon one party than upon the 
other, thongh it may not be strictly correct, 
is a ground for reversing the dgcree in 
special appeal. The question is, whether 
both sides having been allowed to go foly 


‘into evidence, the Court has ome & proper 


THE WEEELY 


REPORTER. 


Rulings. [Vol. XVIII. 











conclusion. There may be some ceses in 
which, where the evidence being nicely bal- 
anced, , it becomes necessary to consider 
upon whom the burden lies. The plaintiff 
had given sufficient evidence to throw upon 
the defendants the onus of showing that their 
kobalah was a genuine instroment, an in- 
troment which pessed the property to them. 

We see no ground for saying that there 
has been anything erroneous in the’ decision 
of the Lower Appellate Court, and the appeal 
must be dismissed with costa. 





; The 22nd May 1872. 
Present: 


The Hon’ble Louis 8. Jackson and 
° W. Markby, Judges. 


Case No. 54 of 1872. 


Land for Publio Purposes (wader Act VI of 1857 ) 
to be enforced) — Proceedings m Erecution 
( Correspondence between Judge and Collector ) 
— Appeal, 

Miscellaneous Appeal from an order passed 
by the Judgeo enty-four Perguanahes, 
dated the 2nd September 1871, reversing 
an order of the first Subordinate Judge 
of that district, dated the 28rd June 1871. 


The Collector of Twenty-four Pergunnahs 
(Judgment-debtor) Appellant, 


vOrsus 


Grish Chunder Chatterjee (Decree-holder), i 


Respondent. 
Baboo Unnoda Perskad Banerjee 
for Appellant, 
Baboo Woomesh Chunder Banerjee 
for Respondent. ` 
One of several claimants to money with the 
+ Collector for payment on socount of taken for pub- 


he under Act VI of 1867, sued those who 
his claim and the Collector. The Collector put 

in a written statement declaring bis willmgness to com- 
ply with any order of the Court and that he had been un- 
made a defendant, and askmg for his costs, 


whereupon a decree was made against all the defendants 
and the Oollector adjudged en a o U 
application for execution, « ence passed 
tween the Subordinate Judge and the Collector, resulting 


in an order by the former, directing the Collector to 
uf only so much as remaieed in the Collector's 
ds after payment of certain other claims. The Judge 
on appeal agt mide the Subordinate J 1 
remanded the case to him for enforcement of execution. 


the J from the orde: 
Spent se anes e 
not being proceedings in ekecutlon ; and, thatthe proper 







"3 order, and. 





couse would have besi not D rao brought a suit , 

the Collector against the party who opposed 
Sinis elim, and after obtaining: a dee DE the 
payment of the money due to him, to hove taken the 
le tthe Collector for his money, the effect of such 
order being to protect the Collectar from the conse- 
quence of paying to ane party money to whioh another 
was entitled, . 


Jackson, J.—A considerable sum of money 
payable to parties entitled on account of land 
taken up for publio purposes at Muneeram- 
pore in the twenty-four Pergunnals has been 
in deposit in the hends of the Collector of 
that district. 

Claims were made by various parties, and 
amongst others by the respondent before us, 
Grish Chunder Chatterjee ; and Grish Chun- - 
der Chatterjee, by way of enforcing his claim, 


-| brought a suit in which, in addition to the 


persons who opposed his claim, the Collector 
was sued os a defendant. 

The Collector, it seems, put in a written 
statement declaring that he had been unneces- 
sarily made a defendant; that.he was willing 
to comply with any order which the Court 
might make; and he asked for his costs. 
Thereupon a decree was made against tho 
defendants, including the Collector, for the 
payment of certain monies to the plaintiff ; 
but the Collector was adjudged entitled to 
his costs. : 

The plaintiff, being desirous of obtaining 
the froits of his decree, appears to have ap- 
plied to the Subordinate Judge for execption, 
and thereupon a kind of correspondence took 
place between the Subordinate Judge and the 
Collector ; in the course of which the Collec- 
tor‘submitted that out of the funds which 
were originally in his hands, he had made 
certain payments to -oertain parties, and a 
certain balance remained in his hands; that he 
found an order for the payment of a certain 


sum to the plaintiff in this suit, and also’ , 


another order by which a different party was 
entitled to receive a separate sum; and he 
represented that, if the amount ‘for the pay- 
ment of which application had been first made 
were paid to the receiver of the estate of 
Pren Kishen Biswas, sufficent money would 
not remain in his hands to satisfy the plain- 
tiff’s claim. 

Thereupon the Subordinate Judge recorded 
a roobakgree or proceeding, and made the 
following order :—“ That a copy of this 
“ roobakaree be sent to the Collector request- 
“ing that the receiver of the estate of Pran 
“ Kishen Biswas, the superior proprietor, be 
`‘ first paid out of the Rs. 1,448-8-5, the re- 
“ maining amount of the deposit in the Col- 
“ lectorate, as mentioned in his reobakaree 


` 
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“dated the 27th April last, and that this 
“u jadgment-creditor be held entitled to the 
‘remaining sum from which Ba. 118-13-5 be 
“ paid to the Government pleader under a 
“ previous order, and the remaining sum be 
.“ duly paid to this judgment-creditor.” That 
is to say, he decided that the Collector was 
to pay to the judgment-creditor only so much 
of the original funds as remained in his the 
Collector’s hands after payment of the re- 
ceiver’s claims. 

Against thet order, the plaintiff, the judg- 
ment-creditor, appealed to the District Judge, 
and the District Judge observes as follows :— 

“The Collector objects to pay on the ground 
“ that the money which would have been ex- 
“ pended in the satisfeotion of this decree has 
““béen spent in the satisfaction of other decrees. 
“ Tho ‘Court cannot listen to an excuse of this 
“natare. Goverment is bound to ‘satisfy the 

‘decree, and the Collector must be required to 
“ hey the amount. The Court will not con- 
“sider whence the money will be obtained for 
“ the satisfaction of the decres, nor can it look 
“in execution at the grounds of judgment. 
“The decree must be satisfied, and the Sub- 
“ordinate Judge is bound to execute it. His 
“ order is act aside, and the case ee back 
“to him that the execution may be enforced.” 

If the strictly proper course had been taken 
in this cose, the pleintiff would havé brought 
his suit, not against the Collector, but against 
the party who had withstood his claim, and 
after adjudication would have applied ‘to the 
Court, for an order for the payment of such 
anount as was found to be due to him; and 
he would take the order to the Collector, and 
ask him for his money; and on such considera- 
tion as we can give to the words of Section 
29 of Aot VI of 1857, it would be for the 
Collector to consider what effect he was 
bound to give to the order. For we consider 
that such order would be more in the nature 
of a direction than ofa decision of a claim, 
and the affect of that order would, as my 
learned brother Markby observes, pe the 
Collector from the consequences of paying to 
one party a sum to which another party was 
entitled. 

Inu this case we have a complication, inasmuch 
as the Collector isa party to thé suit We 
should have thought that the Collector, when 
he was made a defendant, would have come 
before the Court, and would have objected that 
he should not have been made a party to the 
suit, and thit no decree could be given against 
him ; and he would have been absolved from 
liability in the matter. Unfortunately, how- 
ever, he has in the present instance consented 


to be a party ; he bas put in a written state’ 
ment, and ‘has claimed and-obtained his costs. 

If these were properly proceedings in exe- 
cution againat the Collector, we should have 
felt some embarrassment ag to what we ought 
tó do, , 

But these were not proceedings in execu- 
tion, but merely a correspondence by means 
of roobakaries between the Colleotor and the 
Subordinate Judge, in which the Subordinate 
Judge has stated his opinion. That not being 
proceedings in execution, an appeal did not lie 
to the Court, and, therefore, the Judge was in 
error in setting aside ihe order of the Subor- 
dinate Judge. We accordingly reverse his 
order without prejudice to the rights of the 
parties. 

Under the circumstances, and considering 
the error committed by the Collector, we do 
not think that we ought to give him ‘costs. 


The 28rd May 1872. 
Present : 


The Hon’ble Sir Richard Couch, Et., 
Chief Justice, and the Hon’ble W. Ainslie, 
Judge. 


Act VII of. 1870—Computation of “Value of. 
Subjeoi-matter of Sxit— Court Fees—Jurisdic- 
toa. 


Case No. 1027 of 1871.. 


Spectal Appeal from a decision passed by 

the Officiating Subordinate Judge of 
Patna, dated the 25th April 1871, re- 
versing a decision of the Sudder Moon- 
siff of that district, dated the 9th Janu- 


ary 1871. 
Jeebraj Singh (Defendant), Appellant, 
f versus 
Inderjeet Mahton (Plaintiff), Respondent. 
Hr. R. E. Twidale for Appellant. 


Mr. C. Gregory for Respondent. 


The mods of computing the valne of the subject- 
matier of a snit as provided: by Act VII of 1870 was 
intended to be spplioable y to i the 
ammount of Court fees to be paid, but not to other 
& g., to the question of the jurisdictio. n of the Com.” 

Couch, C.J.—Tae Subordinate Judge 
has held that the decision of the Moonsiff 
upon the question as to what was the value 
of. the subject-matter in dispute wjth refer- 
ence to the jurisdiction of the Court is final 
under Section .12 of the Court Fees Act. 
Now, it is admitted by Mr. Gregory that 
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that is not so, and that would at once dispose | Sheo Golam Sahoy (one‘of. the Defendants), 


of this special appeal, because it shows that 
his decision is erroneous, and it would be 
necessary that the case should go down to 
him again. Bnt upon the other question, 
namely, whether the value for the purpose 
of jurisdiction is to be computed according to 
the Court Fees Act, we think there is 
nothing to show that it was the intention of 
the Legislature that that mode of computing 
the value was to be applicable -to the ques- 
tion of the jurisdiction of the Court and was 
to be used in ascertuining what was the value 
of the subject-matter in dispute. 

Act of 1870 is an Act for making 
the Court fees payable, and after providing 
in Seotion 6 that the fees shall be paid, there 
followed a series of provisions with regard 
to the way in which the Court fees shall be 
estimated. In suits for lauds, houses, and 
gardens it is according to the value of the 
subject-matter, and such value shall be deem- 
ed to be as provided by the Act. We think 
that this most mean that the value is to be 
deemed to be such for the purposes of the 
Court fees only, and not for other purposes. 
And Section 12 appears to support this view, 
because it treats this as being a question 
relating to valuation for the al of de- 

. ining the amount of any fee, and it 
makes the decision upon this question final. 
We çan eee nothing in this Act which would 
lead us to suppose that the Legislative Coun- 
cil intended that these rules shoud be applied 
to the determining what ‘was the value for 
the purpose of jurisdiction. 

“Therefore, the decree of the Lower Appel- 
late Cour}. must be reversed and the case 
must be remanded for the Appellate Court 
to determine what is the value of the subject- 
matter in dispute. The appellant must have 
the costs of this appeal. 


+ 


The 28rd May 1872. 
Present : 

The Hon'ble Sir Richard Couch, Kt., 
Chief Justice, and the Hon’ble W. Ainslie, 
Judge. : 

Special Appeal— Evidenco -(Bad reason for be- 

lering). 


Case No. 1021 of 1871. 
Bpecial Appeal from a decision passed by 
oe Sybordinate, Judge of Sarun, dated 
the, 10th May 1871, affirming a decision 
of the Moonnff of C uprah, dated the 
]1th December 1870. 


x 


Appellant, 
versus 
Mohadeo Lall Sahoo. Plaintiff), Respondent. 


Mr R. E. Twidale and Baboo Hem 
Chunder Banerjee for Appellant, 


Baboos Mohesh Chwnder Chowdhry and 
Chunder Madhub Ghose for Respondents. , 
Whee it is manifest that the Lower Appellate Court 

has dealt with the evidence adduced on both mdes, has 

weghed it, and come to the conclusion that aha cago 
ia see Ce eee be beheved, Hie gifig the 
may not be 


course of obearvations a reason 
considered a good one is nota ground of special appeal. — 


Couch, C.J.—As to the first point, we 
think that all that the Subordinate Judge 
meant was that he was considering which set 
of witnesses was entitled to credit, the plain- - 
tiffs or the defendant's, and he-makes the re- 
mark that, on the former occasion when the 
same witnesses had given evidence, the wit- 
nesses for the plaintiff had been thought by 
the Court to be more entitled to credit ‘than 
the witnesses for tbe defence. ‚That is not 
using the decision in the former suit as evi- 
dence in this or doing anything contrary to 
the opder of remand. ; 

With regard to the other part of his judg- 
ment, he goes into a consideration of the rea- 
sous for not believing the defendant's wit- 
nesses, Now, even supposing that in the 
course of his observations upon the evidence 
of the defendants witnesses he has not in 
every instance given a reason that will bear 
examination, but bas in one respect given | 
what may be considered a bad reason, that 
will not vitiate the whole of the jadg- 
ment, If we can see that he had dealt -with 
the evidence adduced on both sides, and there: 
is enough to show that he had weighed it 
and come to the conclusion that the plaintiffs 
witnesses ought to be believed, the giving in 
the course of his observations ,a reason 
which may not ‘be considered a good one is 
not a ground of special appeal. 

I was rather surprised by being told that I 
had in one case held that the giving a bad 
reason was itself a ground for reversing the 
judgment of the Lower Appellate Court. The 
case referred to was of a different charncter ; 
there the bad resson given went to the root 
of the matter. The Judge had taken an 
erroneous view of what was necessary to con- 
stitute a partnership ; and as to the other 
part of the judgment, we seem to have 
guarded ourselves against its being supposed 
that the giving a bad reason alone was an 
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default, then the judgmént-creditor, without 
reference to the remaining kisis, would be 
entitled to recover upon the whole ‘sum at 
the rate of one per cent. interest per mensem 
from the date of the award instead of 6 annas 
per mensem as provided for in case of. no 
default, It appears that the annual fists 
were paid for several years up to 1271, the 
whole amount paid being 455 rupees, and it 
appears that a balance of Rs. 566 was 
still due when the default took place. There- 
fore we hold that under the terms of the 
award the judgment-debtor was bound to pay 
interest on the balance remaining dne at the 
time of the default at the rate of one per cent. 
from the date of the award instead of 6 


error in law such as would constitute a ground 
of special appeal, becauso we sny— This 
might not be such an error in law as would 
afford sufficient ground for’ special appeal, 
but it is not at all the right way to deal with 
the evidence in the case.” 

We intended that it did not follow, from 
the reasoning of the Judge not bearing a 
thorough examination, that a special appeal 
would lie and that his decision must be re- 
versed. 

This appeal must be dismissed with costs. 


The 28rd May 1872. 


Present : annas per cent. per mensem. The decision of 
the Moonsiff appears, therefore, to be correct 
The Hon'ble F. B. Kemp and F. A. Glover, | and the decision of the Judge wrong. We 
Judges, i reverse that decision and decree the special 
` Construction—Arbitration Award—Tnstalments— | *ppeal but without costs. 
Iniersst. 


Case No. 112 of 1872. 


i The 28rd May 1872. 
Miscellaneous Appeal from an order passed - 


by the Judge of West Burdwan, dated Present : Oe, ns 
the 28rd December 1871, modifying an | The Hon'ble F. B. Kemp and F. A. Glover, 
order of the HMoonsiff of Bancoorah, Judges. z 
dated the 6th September 1871. 
- Costs— Inconsistency between Judgment and 
Anuck Chunder Odbicarry and others (Judg- Decres. 


i adress Case No. 116 of 1872 


versus : g 
: | Miscellaneous Appeal from an order passed 
Pudmo Lochun Mookerjee ‘(Deoree-holder) by the Judge of Midnapore, dated tha 
Respondent 9th January 1872. 


Baboo Tarruck Nath Dutt for Appellant. | Chow Goluck Chunder Massunt and 
others (Judgment-debtors) Appellants, 


a ie ti ee arid the award deriia 


a ee 
Tao jr mt, Dime pr mem fom te dwet ohana Or holden paisean and, 
in ove af no delat and a deaalt took pls R ate the Boboo Doorga Mohun Doss for Appellants. 
annual Hats erere for several yeara,— thet the 7 

t-debtor was bound to pay ı; erest on the 


oo due at the time of the default: ı atoafone| Baboo Ashootosh Dhur for Respondente. 


per cent. from the date of the awardi nsteed of 6 annas 
per cent, per mensen, 


Kemp, J.—Tux ouly question before us in 


‘ 2 decrees tained such recital but 
this appeal is whether the Judge hes put a plaintiff costs as vai all the defendants, Aa Oout 
right construction upon the award of the |on the general ple of the inad of incor- 
po an, into a decree or of to it 


arbitrators. It appears that under that 
award a som of Rs. 1,021 was found to be 
due to the judgment-creditor and that sum | ati 
was to be paid by the judgmentdebtors in 
23 annual instalments of 71 rupees per 
unum, There is a provision in the award 
to this offect, that if any one kist was in 


Glover, J.—Tua judgment-debjor is the 
appellant in tho case; he sued a certain 
number of defendants amongst whom are 

16 


114 Citi © mit WHHREY widtonfeit, © Rulings. (Vol. XVIII. 


itis peau i adgtehl-ctètlitors: The dase | ihi thé Schedule pröves nothing, dtid thè 
wns decided W favor of the plaittitf dgdidat | ducretal order iteclf, a8 alréady observed, is 
gertain defevdants «dhd as inst Gtnga| dilbiit, On the general principle, therefore, 
Narain Mosdutt and Urdhob Narain the | of the ihadvisability of incotporating nny- 
judginent waa that they hdg been lrnptoperly | thing into a decree dr of attaching to ita 
nnde defoxddhts and that tHe plhintiff should | meaning which the words of the decretal 
pay their coats. The oaké Was appealdd to| orfer do not properly and clearly express, 
tlio High Court, and the jhdgbént of the | we think: that we ought not to allow thie 
Court below wae affiiméd. Tid fortner de- | exebutioi fot costs to issue. The creditors 
féxdants who thtis bechte judgrdeht-creditors | are still within time, and they can, if go 

adyised, apply to the Judge to amend his 


applidd tö tote ddé Extbutiod Hid to get 
their coats, when it Whg objected that they | origifidl decree and to give these defendants 
the costs which he considers due to them. 


wore baited by litdithtioh, tore tha thrée 
yonra having elapaéd from the datd ofthe dè- | We may observe that the Judge who passed 
the decree of 1868 is the same Judge who 


Gies. ‘Lhe Judge dönsidétet thar tlib tiine 
now presides in the Midnapore Civil Court 


should count froth tHe date df the decree of the 
High Court, and that therefore their Applica- | and therefore predumably well acquainted 
with the circumstances of the case. 


tion for exedutloh tas in tithe. Without 
going tato the question wheéthér or not the| We reverse the order of the Lower Court 
5 and decree this appeal with costs. 

























iidge Was tight on thar point, although as 
a matter of fact we are inclmed tò think 
that he was right, we think there is a prima 
‘facie objection to the judgment-creditor’s 
claim. They Bay that the judgment of the 
Court below awarded them costs as against 
the party who brought tHe suit. Now, nB a 
matter of fast, although there is a remark in 
the judgment to the effect that these two 
persons have been improperly made defend- 
ants and that they ought to live their costs 
from the plaintiff, still 1f the decree there is 
no such recital, it merely gives the plaintiff 
costs as ngainst all thé defendants. 

It ia dontended by Baboo Ashootorsh Dhur 
for these defendents that we ought to read 
the judgment and decree together 5 and if we 
can be reagonably certain that it was the 
intention of thé Judge to wwhrd coats to the 
reapobdent, that we ought to give them 
such costs. 

In the first place, it is an extremely Appellants, 
dangerdus principle to allow. any intetpola- , 

“tion to be made in the wording of a decree, versus 5 

or to attach nny meaning to the words of a Sheikh Peer Nuzur and others (Defendants) 
decree which canòt be fairly and plainly Respondents. à 

ae at ae and 2 this cage bisa coe Mt. R. E. Twidale for Appellants. 

no dou at no costs are mentioned as ; 
pein dut to thè present jadgment-creditors. Moonshee Mahomed Yusoof for Respondents. 
Tt was the easiest. thing in the world for| , A plaintiff cannot object ın special appeal to an inter- 
thé, dn seeitg. the mistako ‘or omission of | Yaita aa Aes i ot ie, who be sider ok thi 
the Judge in the ‘deeretal order, to have appli- | objection in the first Court where he obtained a dearce 
ed to have that omission rectified. It is said | sgunst the witerveno:, nor i the Lowa Appellate 
that in the Soliedule at the foot of the decree EE E ancl iets 
there is a mention of Gunga Narain’s costs, | nemes were not taken ın the manner prescribed by the 
but it is not sgaid in that Schedule that they e of Civil Procedure, but oni ‘notes of the evidence, 
are to be paid by the plaintif, and they are dne whioh can be taken m appeal. 
merely @ntéred in thé général list óf the costs Coush, C. I—Wrrn regarů to the first 
of the defendants without aayiog by whom | ‘point ruised in this case, that the intervenor 
they arè to ie borne, Tt ia clear at all events | was improperly allowed to come in under 


~ 


The 28rd May 1872. 
Present: 


Ths How’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 

' Judge. 

Special Appeal—Act VIII of 1859 s. 73—In- 
lervenor—-Party to Suit— Eritlence— Deposi- 
tions of Witnesses —Notes of Evidanoe— Irre- 


Case No. 994 of 1871. 

Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Sarun, dated the 81st May 1871, re- 
vorsing a decision of the Moonsiff of 
that district, ated the 28th January 
1871. 


Shaikh Lall Mahomed and others (Plaintiffs) 
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Section 78, the facis appear to be that he 
having been allowed by the Moonsiff to come 
` in and having been made a party to the sujt, 
the Moonsiff passed a decree agninst him jp 
favor of the plaintif, and he appealed to the 
District Court, ' > 
Now, if the plaintiff meant to contend 
that the intervenor was improperly made a 

ty under Section 78, he ongh¢ then to 
have taken the objection ; but he did not do 
so and allowed the appeal to be heard be. 
tween the intervenor and himself, taking his 
chance of getting a decree in his favor from 
the Appellate Court ; and the decree bejug 
against him, be comes in special appeal to 
this Court to raise the objection ft the 
intervenor was improperly made a party by 
the Moonsiff. We think he canno$ be allow- 
ed to do that, Jt is not open to him ip this 
stage of the suit to take the objection. 

The other point is that the depositions of 
the witnesses were not taken in the manner 
prescribed by the Code of Civil Procedure, 
but only notes of the evidence were token. 


That applies to the evidence of the wit, ; 


nesses on both sides ; ro that the evidence of 
each class, if affected at all, would pe affected 
by this. It hes uoj been pointed ont to as, 
and we do not ongarstand that it is s 
ed, that there is any omission in the pote 
of material parts of the eyidenge o 

witnesses, end the substance of their avidenes 


has bean given. No doubt, there was. gn | | 


irregularity in the first Court ; and if the ob- 
jection had been token in the appeal to the 
District Court, the proper course would have 
‘been to have remanded the spit in order that 
the evidence might be properly recorded. 
But the objection was not taken ; the ‘present 
appellant allowed the case to be decided by 
the Appellate Court apop the notes whieh 
were before if, and it would seem that the 
way in which it was taken notice of was 
that the Judge thought it right jn his judg- 
ment to peint it out for the guidance or cor- 
rection of the Moonsiff to prevent anything 
of that kind oocunring again. 

We do not think this ia an objection which 
cau be taken in special appeal ; it is not an 
irregularity which can haye gffected the deci- 
sion of the suit on the merits. So that both 
grounds of appeal taken before us fei if 
the appeal.muyst be dismissed with my mA 













or about the year 1589, 


Lhe 25th May 1873, 
Present; 
Fhe Bight Hon’ble Sir James W, Calvile, 


Sir Robert Phillimore, and Sir Montagne 
E. Smith. i 


Allupion—(Revino of the Law of, in Bengal) — 


: Regulation AT of 1826 
On Appeal from the High Opus at 
` Calcutta? l 


Nogender Chunder Ghose and ‘another, 


versus 


Mahomed Esoff, the Collector of Chittagong, 
. d others, 


an. 
Suit in respect of a partion of 


up 
by a navigable and tdal river. -The appellants who 


ceptible Soqretion or qqoremscpiam m 
ele 


Reyer " of jain, Y a 
Benah a Jone by RENNE at NAM 


tagong, 

The appellants are she representatives of 
one Anundonarain Ghose, and, as auch, gre the 
semindars of Tyrraf Tej Sing, sifpate on 
the pastern shore of the river. THelr entate 
appears to have been, jn 1837, the anbject 
of a careful Goyernment revenpe BUEP 
and, as then saryeyed and settled, compre 
hended three mougahs, named (hey me 

or 


measurpment papers 
that survey are set 


ato known as 
Talook Koreban Ally, and pitugte on the 
western shore or bank .of the river. That 
estate was also apryeyęd ond measorad in 
and the chivtgs of 
one of the villages insides in it, Bakqlea, 


is set forth in.the reco 
Thess parties, thongh made respondents, 


‘have.not appeared on the appeal, aghiob bes 


—— o 
* From udgment of Kemp Seton: 
dated Lat Dooce 1895. an KET, ae 
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bean therefore heard against them ¢# parte. 
Their title, however, has been fully and ably 
supported by the learned Counsel for the 
Government, which is in the same interest 
with them. 

From what has been stated, it appears 
thet the estates of the appellants, and these 
talookdars, whom it will be convenient to 
call the respondents, speaking of the Goveru- 
ment, whenever it is necessary to do 60, 88 
the Government, were, as originally measured 
and settled, bounded and ‘separated by the 
Kaurnafoolee. 

Some time before 1847 that river threw 
up in its main and navigable channel certain 
inlands or churs, of which it is only neces- 
sary to specify two, vis, Chur Durmeean 
and Chur Dukhin. A settlement of these 
was made by Government with the respond- 
enta in 1847; the revenue assessed on Chur 
Dukhin being Bs. 200-6-6. Anundonarain 
Ghose is said to have presented at least 
dne petition complaining of this proceeding ; 
but, for the purposes of this litigation, it 
must be assumed that the churs in question 
were the property of Government, and were 
duly granted to and settled with the re- 

ts, And it appears from some of the 


l preogedings, that they were treated as appur- 
tenant to Mousah Bexoloo. 


Before the end of 1852 the river bad 
swept away the whole of Chur Darmeesu, 
but had formed another low chwr in the 
vicinity of its site Nor is there now, if 
there ever was, any question that this, which 
was known as Lami ‘or Lamcha Chur, was 
settled by Government with the respondents 
in lieu of Chur Durmesan in December 1852. 

Besides this latter chur,’ however, the 
river had before 1854 thrown up a consider- 
able quantity of other chwr land towards 
its eastern shore. This included the lend now 
in dispute, or so mach of it as was : then 
above water. The record shows that Govern- 
ment determined to make no claim to this 
under Act LX of 1847 as an island thrown 
Ț up ina largo and navigable tiver, but that, 

having been claimed by several of the pro- 
prietors in the nel hbourhood, it was, in 
order to prevent affrays, attached by the 
Collector until the right of possession should 
be determined, and thereupon became the could not have been‘eflectually in the possoe- 
subject of a proceeding -under Act TV of! sion of any of the parties ; that claims founded 
1840 before the Magistrate, who had to ad- | on re-formation upon a site capable of identifi- 
judicate on the primå facie right to posses- cation could not be tried in any but a regular 
sion beveen no less than sixteen different Civil suit, and that the adherence of the lands 
claimants, That officer began by directing | in dispute constituted a primå facie title by 
_the darogah to make a local investigation, and | accretion, on which he ought to award posses- 


of this was the darogah’s map, No. 48, 
which is in evidence, and his report of the 
record. This map shows foor principal 
churs on the eastern side of the then main 
channel of the iver, A, B, C and D. Of 
these A and B are colored green and re- 
present the land then in dispute. C and D 
are colored yellow, and are treated an ohurs 
not in/ dispute, which had been settled with 
the respondents. D, theica~ dships believe, 
js admitted to be the Lamchi Chur. Whether 
C is or is not the Dukhin Chur, or whatever 
remained of that chwr, is still matter of dis- 
pute. But it is perfectly clear that it was, 
in 1954, treated as chur land which had 
been settled with the respondents, and was 
then in their undisputed possesaion. 

A was divided into several portions, and 
the result of the Magistrate’s proceeding was 
to award possession of these to different claim- 
ante ; Grindochunder Ghose and Sreamutty 
Noberungeny Dossee, who then as managers 
or other wise represented the estate of Anundo- 
narain Ghose, getting pert, and the respond- 
ents getting the larger portion lying to the 
west of the old channel of the river which 
was adherent to their settled chur D. It is, 













































the case, since the title to no part of A ia now 
in dispute. B was claimed by those who then 
represented the appellants’ estate ns are- 
formation on the site of that part of their 
Mouxah Kolagnon, which: had been previ- 
ously dilavieted, or washed away by the 
river. It was claimed by the respondents 
as formed by “alluvion on the east of the 
Dukhin chur, within the Chuokbund recorded 
in their decree of the Appellate Court.” 
The darogah found that chur B was an 
gocretion to the.cAuwr marked C, which had 
been settled with the respondents. But, 
he also found that it had been formed by 
alluvion in the place’ where the lands of 
‘Mousah Kolagaon, belonging to the appellants’ 
somindary were formerly brokeng’ and that 
during the ebb-tide men could walk on foot 
from the said mousnh to the said chur. 
The Magistrate’s proceeding shows how that 
officer dealt with the question of possession. 
He seems to have considered that the dispyted 
chur, being still under water at flood-tide, 


‘causo a map to be prepared. The -result alan. He accordingly did award posseesion of 


however, unnecessary to pursue this part of . 
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B to the respondents as the holders of the 
settled chwr O, and left those who represented 
the estate of Anundonarain Ghose to their 
remedy by Civil mit. The date of this 
proceeding was the 22nd of December 1854. 

The present suit wns accordingly brought 
by Mr. Fagan, who had béen appointed re- 
ceiver of Anundonarain Ghose’s estate by 
the late Supreme Court of Calcutta. It was 
not, however, commenced until the .8rd of 
May 1861, i ¢. more thon six years after 
the date of the span award. The 
appellants seek to account for this delay by 
attributing it to circumstances connected 
with the administration of Anundonarnin’s 
estate. However that may be, it is obvious 
that the consequences of thia delay, in so far 
as it may have occasioned any difficulty in 
the determination of the questions between 
the parties by means of the loss of evidence, 
or the intermediate changes caused by the 
action of the river, ought to fall upon the 
appellants. The suit, as originally brought, 
was to recover possession of 71 drones of 
alluvial land ; the defendants to it were not 
only the co-sharers in Talook Koreban Ally, 
but also Horo Lal Mohunt, another of the 
sixteen claimants before the Magistrate ; and 
the lands appear to have been claimed parily 
as a re-formation on sites forming part of the 
wholly or in part diluviated villages of 
Mouxahs Kolagaon, Chakra, and Lekra ; and 
partly as an accretion to such re-formed lands, 
The Collector, as representing Government, 
was afterwards made a party to the suit; 
Government having au iuterest adverse to 
the claim of the-appellants, inasmuch as it 
was entitled to the additional revenue assess- 
able on the lands in dispute, if they were an 
accretion to the chur land of the respondents; 
whereas it was not entitled to any addi- 
tional revenue upon them, if they were a 
reformation on the appellants’ Jands, and 
therefore included within the limite of his 
formerlyesettled semindary. 

The first proceeding in the sult, which it 
is material to notice, is the local enquiry 
made under the order of the Court by the 
Ameen Moonshee Ashanoollah. His report 
bears date the 28th of December 1861 ; and 
the map accompanying it is No. 7. . 

The report and the map showed, amoug 
other thinga, that of the 71 drones of land 
claimed, between 8 aud 9 drones com 
or formed part of a chwok marked in the 
map with the Bengali letter (kha); and were 
in the iou of the defendant, Horo Lal 
Mohunt, though claimed adversely to him in 
another suis by ong Abdool Mujeed. A 
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compromise was afterwards effected by Mr. 
Fagan, as Receiver, with this person, who 
admitted the appellante’ title, and there is 
no longer any question touching this ‘portion 
of the land claimed, or with the mohunt os 
defendant. : 
The report and map also. proved that be- 
tween 44 and 46 drones, ferming other part 
of the land claimed, composed the chuck 
marked in the map with the B li letter 
(kha) ; and that they were held by the defend- 
ants, the co-sharers in Talook Koreban Ally 
on the strength of the Magistrate’s award. 
The son and representative of Abdool Ally, 
one of these defendants, afterwards made a 
compromise with the Receiver (admitting 
the title of the appellants) in respect of his 
share which comprised between 4 or 5 drones 
of the disputed land. It is not easy, if pos- 
gible, to distinguish these 4 or 5 drones on 
map No. 7; but they are indicated on map 
No. 20 which will be afterwards mentioned. 
The result of this Ameen’s investigation 
and his report was altogether in the appel- 
lants’ favor. He found that all the land in 
the two chucks was a re-formation on sites 
which, upon’local inquiry and measurement, he 
succeeded in identifying with the dags apper- 
taining to the diluviated mousahs of appel- 
lante’ zemindary; and in paragraph 5 of this 
report he seams to intimate that no part of 
Chur Dakhin was to be found in the disputed 
land; and that the latter could not be identi- 
fied by any dags as formed on the site of 
any part of the respondents’ Mouzah Bako- 
lea. The last sentence of this paragraph, 
however, suggests a donbt whether, he clearly 
apprehended the respondents’ case; and 
did uot make some confusion between Mon- 
zah Bakolen, as originally settled, and the 
Chur Dukhin, to which, as they alleged, the. 
land in dispute had accreted. This map did 
not give in detail the dags by which the 


-identification of the site was said to have been 


established. 

The suit, at this stage of it, was transfer- 
red from the Principal Sudder Ameen to the 
Zillah Judge, who caused a second local in- 
vestigation to be made by another Ameen, 
named Guggon Chunder Dutt. His report 
and the map made by him is that number- 
ed 20. This report and map purporting 
to be fonnded on local survey, the com- 


posed | parison of dags, and the examination of wit- 


nesses, goto establish these facts :—Ist, that 
the whole of the chur marked A im that map, 
being all the land that now remang in dis- 
pute, was a re-formation on the eite of the 
appellants’ diluviated mouzabs ; 2nd, that 
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the chur marked B fas a similar re-formation, 
but comprised the lands in respect of which 
the compromises with the Mohant and the 
heir of Abdool Ali had been effected; and, 8rd, 
that. the Chur Dukhin settled with the re 
spondents in 1847 had then been diluviated, 
no part,of it being included in chur A, and 
its site being assumed to be identical with 
that of a sandy cAwr in process of re-formation 
near the western shore of the river. These 
conclusions were supported by, and in a great 
measure founded on, the supposed tracing and 
identification of the dags contained in the 
measurement papers of the appellants’ estate 
as measured and surveyed in 1887. No 
attempt evems to have been made by “this 
Ameen to trace in the disputed land the dags 
of the respondents’ Mouzab Bakolea, or 
Kiamnt Dokhin Chur. His view of the form- 
ation of the chwr_in dispute is thus stated 
in the 5th paragraph of his report :—‘ The 
disputed chur has arisen on the site of the 
diluviated lauds of the plaintiffs at first on the 
eastern part of the river, and gradually in- 
cneasing, has accreted on the southern and 
eastern parts ‘to the plaintiffy’ original land. 
Tı is not seen that the alluyion began as accre- 
tion to the Kismut Dukhin Chur. alleged by 
the defendants to be settled with them ` 
The snit ans after this heard by the Judge, 
who erroneously dismissed it- on the ground 
that it was barred by limitation, “This was 


set right by a decree of the High Court dated’ 


the 22nd of Jane 1868, which remanded the 
cause, directing the dudge to enquire and de- 
cide whether the whole or any portion of the 
land claimed was in ‘the possession of the 
defendants for more tban twelve years prior 
to the suit, and, if not, 4o try it on its merits 
and with reference to the provisions of Re- 
gulation XI of 1825. mot 
The form of this remand seems to have 
led to another local investigation by a third 
Ameen, named Gour Mohun Biswas, -whose 
report is dated the lOth of March :1865, 
‘and whose map is numbered ‘29. The 


object of this investigation was to trace, ` 


in the disputed land, if possible, land which 
had been settled with ‘the respondents in 
1847, or at all events more than twelve years 
-before the commencement of the suit The 
report speaks of Moushh Bakolee, bnt their 
Lordships conceive that the sttempt really 
was to trace the dags of Chur Dukhin, which, 
‘after the .settloment and survey of 1247, 
oomnsto have been treated as appurtenant to 
-Mouzah” Bakolea. This report was alte 
gether adverse to ithe contention of the re- 


spondeute. The investigation occupied four- 





teen daya, and its result was to show that ° 
the boundaries of ihe res 
land would fall withia the 
of the river, and considerably to the west of 
the disputed chur. 
by negatiring the case of the respondents, 
went to confirm that made in favor of the 
appellants by the reports of the two other 
Ameens. : 


ndents’ settled 
main channel 


This Teport, therefore, 


The cause then came on for & second hear- 


ing before the Judge, who tried it on the 
following issues ;—lst, whether the soit was 
barred by limitation ; and, 2ndly, whether 
the land in suit was a formation on or an 
acoretion to the original site of land in plain- 
tiff’ estate ; or whether it formed a portion 
of or an accretion to the land settled with the 
defendants. He found both these issues in 
favor of the appellants. 
held that the fiist was determined by the re- 
sult of she last local investigation, which 
showed conclusively that the disputed okur 
contained no part of the land settled with 
the respondents in 1847, On the second 
issue he found, in conformity -with aH the 
Ameens’ reports, that the land in suit as 
clearly a formation on the original site of the 
plaintiffs’ estate, and was connected with it, 
and that the plaintiff was, therefore, entitled 
to ibe placed in posebasion of it 


He seems to have 


This decision was reversed, and the suk 


dismissed on appeal tothe High Court, by æ 
decree dated the Ist of Decomber 1865, 
which, on a re-hearing on review hefare’ the 
same Jud ` 
dated the lst of April 1867. Pho present 
appeal is against that decree, and ahat order 
on review. 


was confirmed by .an order 


Their Lordships cannot say that either 


judgment of the High Court affovds satisfac- 
tory grounds for the dismissal of the appel- 
lanta’ suit- 


The first deals only with the latest 
Ameen’s report, and explains away the effect 
of that by assuming that, in making his meg- 
surements, he may vot have taken a correct 
starting point The Zillah Judge, however, 
in his judgment, expressly states twice that 
no objection was taken before him to the 
Ameen’s starting point. The investigation 
was catefully conducted in the presence of 
the respondents’ agents, and it is difficult 
to suppose that the objection would not have 
been taken if there was.any foundation for 
it, Again, the learned Judges of the High 
Court proceeded on the assumed incompatl- 
bility of the case thus made by the appeal- 
lanta with the state of things which exisiad 


in 1864 ot the date of the Magiatraie’s 
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ing. They cams to the conclusion that 
Chit Dakhin whs the thyr marked C in the 
derogah’s map ; that the Magistrate had care- 
folly decided agaihat the title set up by the 
appellants and in favor of thé respondents ; 
that the disputed chur, B, was an accretion 
to Chur Dukhin; and that the latter had 
never been diluviated. 

But if, for the sake of argument, it be ad- 
mitted that C in the darognh’s rnap correctly 
represented what then remained of Char 
Dakhin, it wotld by no means follow that 
trhat opnstituted C in 1854 bad not after- 
wards been waslied away, and the conclusion 
that it still existed ns part of the land in 
dispute seems to be incompatible with the 
reports of all the Ameena, and notably with 
that of the last. Moreover, as their Lord- 
ships have already observed, the Magistrate 
by his prodeeding seéms expressly io have 
flecliidd to decide on the‘tights resulting 
from kà Hbntification of site, and merely to 
Rave Hell that the iand in dispute, being 
adhérent to C, wis primd facie to be treated 
as nn addrétion to it. Again, the judgments 
under appeal do not seem to their Lo: dships 
efiectaally to distinguish or deal with the 
questions raised in the tanse. 

It undoubtedly lay oh the appellants, who 
Werd seeking to disturb the respondents’ pos- 
pesilon of nearly sevén years’ duration, to 
Show a good vitle to she land in dispute. 
They seer to dave set up an olternative title, 
‘olainting the land either asa re—fermation 
on à tite identifled with that of their dilu- 
Vinted mroozalis; or os an accretion to 
their tate by réason of its being a form- 
ation ‘opposite to their lends, and only 
pps from them by a small channel, ford- 
‘able at low water. This latter was the 
‘question chiefly discussed on the review, and 
if it had been ire only ground on which the 
appellants could recover, their Lordships 
would dave great difficulty in saying that 
they had, made out n good tile, or had 
shown that the Magistrate was wrong in 
treating the land’in question as an accretion 
to the respondents’ settled land represented 
by C, and in awarding possession of it ac- 
cordingly. But it seems to their Lordships’ 
thar, inasmuch as the result of all the local 
investigations, including that of the darogah, 
wos in favor of the asserrion that the land 
now in dispute was a re-formation upon the 
site of the appellants’ diluviated mouszabs, 
the Zillzh Judge was rightin finding that 
fact to be'proved. ‘he question then arises, 
what is the legal result of such a fading ? 
Is the primd facie tide to the dand thor, 


shown capable of belng displaced by any 
better title existing in the respondents ? 

Actording to their Lordships’ view of the 

evidence, no part of Chur Dukhin, “at the 

date of the decree, formed part of the dis- 

puted land, which may be assumed to be 

correctly indicated by Chur A, iu the map 

No. 20 of Guggun Chinder Ameen. They 

ore, however, not so clear that Chur Cyin 

the darognh’s map, did not correctly indicate 

what remained of Chur Dukhiu in 1884. 

This supposition is no doubt inconsistent 

with the report of the last-named Ameen, 

confirmed in some measure by the mapofa . 
Deputy Collector made in November 1852 

(No. 80), which also assigns a different siie 

to the now diluviated Chur Dukhin. 

On the other hand, it is difficult to see how 
the award of the Magistrate ever came to be 
made, if C in the Darogah’s map did not 
cortectly indicate land settled with the-re- 
spondents, ond then ia their possession. And- 
this latter map is on thht point consistent 
with the Collector’s map, No. 46. ~ 

Whilst, therefore, their Lordships think 
that the appellants lave established the 
identity of the site of the land in dispute 
with that of lands originally iucladed in their 
rermmindary, and ufterwaids washed’ away ‘by 
the river, they will, for the determination of 
this, appeal, take es also proved, that the 
chur marked C on the ‘Darognh’s map, 
though it has since been swept nway, existed 
in 1854 æ a chur settled with and in the 
possession of the respondents, and that the 
land in dispute was then adherent tò it. 
They here advisedly use the term “ adher- 
ent,” because it appears to them that there 
is an important distinction between mere 
physical adhesim and that “accretion” or 
incrementum latens, which, by reason of its 
gradual and imperceptible formation, is re- 
cognized by the iaw as belonging to the 
persons to whose land it is adjacent. in the 
present case, the evidence touching the 
mauner in which the chur in question was 
formed, is extremely scanty; and their Lord- 
ships are hy no means satisfied that it was 
such as would make the Jand au “ accretion” | 
according to the stiict legal definition of the 
term. : 

Their Lordships have now to consider 
what is the law applicable to the fnots thus 
found, and what are the rights of the parties 
thereupder. And the long and able mgu- 
ments hddressed to them on this subject, 
render it desirable to review the lew of allu- 
vion which obtains in Ben as declared by 
the positive provisions of Regulation XJ of 
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1825, or by the decided cases, which the 
learned Coúnsel for the respondents bave 
contended cannot easily, if at all, be recon- 
ciled wfth each other. oe 

The first. Section of the Regulation after 
specifying as the subjects which called for 
legislation the following cases, vis, lst, the 
throwing of churs or small islands in the 
midst of the stream or near one of its banks; 
Qndly, the carrying away of portions of land 
by an encroachment of the river on one side, 
and an acceasion of land at the same time or 
in subsequeut years, gained by the -derelic- 
tion of the water on the opposite side ; and, 
8rdly, similar instances of alluvion encroach- 
ment and dereliction on the sea coast border- 
ing the southern and south-eastern limite of 

]—enacts that the rules declared by 
the following Sections -sball have force of 
law throughout the Presidency of Fort 
William. ‘The second Section provides that 

-local u whenever it exists, shall prevail. 
The third, that when there is no local -usage, 
the general rules declared in the fourth Sec- 
tion shall be applied to the determination of 
all claims and disputes relative to lands 
gained by sHuvion or by dereliction either of 
a river or the sea ` 

This 4th Section is divided into ‘five 
Clauses. 

The first deals with land gained by gradual 
accession (i. ¢., alluvion in the proper sense 

-of the word), and provides that it shall be 
considered an increment to the tenure of the 
n to whose land or estate it is annexed, 
subject to the right of Government to assess 
additional revenue upon it, 

The second provides that the former Tule 
ehall not be applicable to cases” of sudden 
avulsion, where the identity of land is not 
destroyed, preserving in that case the rights 
of the original owver. os 

The third makes a chwr or island thrown 
up in a large navigable river (the bed of 
which is not the property of an individual) 
or in the gsea'the property of the Govern- 
ment, if the channel between it and the shore 
be not fordable,, but provides that if such 
channel be fordnble at any season of the 
year the okur shall be considered an incie- 
Tent by alluvion to the tenure of the pergon 
whose estato is most contiguous to it, and 

_ shall be subject to the provisions of the first 
-Clause. - 

The 4th Clause deals with churs j small 
TİVƏTS, gbe beds of which have TECOg- 
nisgd as the property of individuals ; giving 
them to the proprietor of the bed of the 
river, And the 5th Clause provides that, in 


all cases of claims and disputes respecting 
lands gained by alluvion, or by dereliction of 
a river or the sea, which are not specially 
provided for by the foregoing rules, the 
Courts shall be guided by local usage, if any 
be established as applicable to the case ; and, 
if not, by general principles of equity and | 
justice. i 

Two observations arise on this statute. 

1l.. There is nothing to show that the first 
rule contemplates land other than that which 
commonly falls within the definition of ‘allu- 
vion,” vis., land gained by gradual and im- 
perceptible accretion the incrementum latens 
of the Civil law. 

2. No express provision is made for the 
oase of land which has been lost to the 
original proprietor by. the encroachment of. 
the sen or a tiver, and which, after diluvia- 
tion, reappears on the recession of the sea or 
river. But, on the other hand, there is 
nothing to take away or destroy the right of 
the original proprietor in such a case ; which 
must, therefore, be determined by “the 
general principles of equity or justice ” under 
the 5th rule. t 

That the right of the proprietor in the 
caso last put exists nnd is recognized by law 
in India is established by at least two. cases 
‘decided at this Board, and therefore binding 
on their Lordships, viz., the case of Mussa- 
mut Imam Bandi and another v. Hurgobind 
Ghose (4 Moore’s L A.),® and the fecent case 
of Lopes v. Muddunmohun Thakoor and 
othera, decided on the 11th Jaly, 1870. 

The former is a clear authority that the 
identity of the site may be established by 
maps and ancient documents ; although by 
the long submergence of the land all external 
maiks and means of identification have been 
obliterated: It is not, however, very clear 
in that case whether the question between 
the parties was one of boundaries of ‘the - 
original estates, or of dispute between one 
party claiming the land asa re-forgnation on 
his original land, and the other claiming it as , 
an accretion under the first Clause of the 4th 
Section of the Regulation. ' 

The latter, however, was clearly the issue 
between the parties in Lopex’s oase. It may, 
however, be said that that case js distin- 
guiahable fiom the present by ita peculiar 
circumstances, inasmuch as in the former 
the encroachment of the river had in the first 
instance swept away the surface of the plaiu- 
tiffs mouzah, and made the defendant who 


«7 W. R, P. C, 67; Suth. P. O. Cases, 206, 
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held lands behind those so swept away for | after dealing with this question, he says in 

the first time a riparian proprietor; and be | Section 258, “ Nevertheless, it is posstble that 

cause the plaintiff had, by the preparation of by the aotion ofthe sea, ora change of the 


the Tanvabundee map and otherwise, taken | channel of a river, the land so granfed may 
peculiar precautions to preserve and protect | be lost. No doubtin case afterwards 







his right in the soil against his neighbour 


‘as well os the Government. 


It was, moreover, contended that. some at 
least of the principles laid down in Lopes's 
case are in conflict with the previous decision 
of this Board in the case of Eckowrie Sing 
and Heeraloll Seal (12 Moore’s I. A., 186).* 
That case had not been reported when that of 


Lopes wns decided, and does not appear to 
have been cited in the argument. Their 
Lordships cannot, however, perceive any in- 
consistency between the two judgments. ` The 
decision in the 12th Moore seems to have pro- 
ceeded on two grounds. namely, Ist, that it 
Was not competent to the plaintiffa, who had 
alleged a title to the land as an accretion to 
their estate, to raise at the hearing of their 
appeal a different case, vis., one simply of ori- 
ginal ownership of the site of the lands 
re-formed; and, 2ndly, that. had such a title 
been properly pleaded, the evidence failed 
to establish the identification of the site. 
The caso of Imam Bandi is cited in the judg- 
ment, which throws no donbt upon the vali- 
dity of such a title if properly pleaded. and 
proved. 

Again, the learned Counsel for the re- 
spondents, and in particular Mr. Pontifex, 
argued broadly that, by diluviation into 
navigable river, land is permanently lost 
to the original proprietor, and becomes the 


property of the State; and, in support .of 


this proposition, they relied much on an 
American work, “ Houk on Navigable 
Rivers,” which they argued was the more 
deserving of attention, by reagon of the simi- 
larity which exists between the gieat rivers 
of America and those of In in their 
conditions and mode of action. This author- 
ity, howeyer, does not appear to their Lord- 
ships to assist the respondent's case, The 
law of alluvion in America seems to be less 
favorable to riparian proprietors than that 
.of India or of England. For Mr. Houk 
draws a distinction between estates consist- 
ing of a given quantity of land, and defined a 
mathematical line, though by one on the mar- 
gin of a river, and those of whioh the river 
is the nominal boundary. He holds that in 
the former case alluvion, however small, 
and however gradually and imperceptibly 
formed, is the property of the State. And 


a 
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the land should be washed ue again, it would 
belong to the former owner of the estate origi- 
nally purchased, and no farther. While, how- 
ever, the land is submerged in the river, the 
title is in the State.” This is consistent with 
the Civil Law, Dig. Lib. XLI, tit I, 
8. XXX, and with the law of England as de- 
clared in the e cited in Lopes's case, 
from Hale “ De Jure Maris.” 

In India the point thus taken seems to be 
concluded by the authority of the decided 
cases. The learned Counsel did not contend 
fora distinction between a tidal river and 
a ngvigable river, which has ceased to be 
tidal. Their Lordships have no reason to 
suppose that in India there is any such distino- 
tion as regards the proprietorship of the bed of 
the river, though in respeot of the mode of ac- 
cretion there must be some difference between 
the effects produced by the daily flux and 
reflux of the tide, ‘and the changes which are 
mainly consequent on the annual floods, 
Now, if there is no such distinction, it is 
clear that the Ganges at Bhagolpore, as in 
Lopers onse, and at Patna, as in the case on 
the 4th Moore, is a navigable, though no 
longer a tidal, river ;-and, consequently, that 
these cages are direct authorities against Mr. 
Pontifex’s proposition. Their Lordships ac- 
cede to what is said in Lopex’s case, to the 
effect that a proprietor may in certain cases 
be taken to have abandoned his rights in the 
diluviated soil. It is unn to consi- 
der whether this might not be the result of 
a aceite application for remission of re- 
venue under Act IX of 1847, sec. 5. For in 
the present case there is nothing from which 
such abandonment can be inferred. If an 
application for remission of revenue was 
made, that application was refused. 

The appellants having then established a 
primé facie title to the land in dispute as a 
re-formation, the question is whether the re- 
spondents have a superior title to it ag an 
accretion to their settled ohur. It is not easy 
to see upon what principle a title to allavion 
by gradual accretion should prevail against 
the original ownership established by identi- 
fication of site, unless it be that, where the 
accretion is so gradual as to be latent and 
imperceptible during its progress, the law, 
on grounds of convenience, presume incon- 
trovertibly that no other ownership oan be 
shown to exist, and so bara a 
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In the present case it appears to their 
Lordships that such @ 
ceptible acoretion as the law 


not proved, and that there are peculiar 
reasons why the tijle of the plaintiffs should 


contemplates is 


be preferred to that of the defendants. The 
latter do not claim the land as an acorétion 
to their original estate. They alaim it as an 
accretion to the chur cast up by the river, 
and setiled with them by Government. Let 
it be granted that the first effect of the re- 
trocession of the river was to leave bare this 
chur in the midat of the stream and that the 
land then cast up was beyond the confines of 
the plaintiffs’ estate. The river continues to 
recede, more land appears, and the new land, 
though adberent to that first discovered, is 
really a deposit on the ancient site of the 
plaintiffs’ land. Why shonld the ownership 
of that which is thus regained be altered by 
the fact that, front some accidental cause, 
land forming the outer edge of if first emerg- 
ed as an island? The Darogah’s map seems 
to show that this must have been the course 
of the river’s action. Nor, as their Lord- 
shipa have already observed, is there any 
trustworthy évidence which traces the history 
of the disputed land, or shows that by 
gradual snd imperceptible accretion it be- 
came adherent to the chur, which upon the 
whole evidence must be taken to have now 
ceased to exist Such a case as the present 
ia very distinguishable from the ordinary case 
contemplated by the regulation in which a 
river, gradually shifting its channel in one 
direction, continually eats into one bank, and 
leaves the other, never ceasing to flow be- 
tween the competing estates. 

Their Lordships are not ingensible to the 
difficulties of identification, and to the danger 
of encouraging claims of this kind on inauf- 
cient evidence. They lay down no rule as 
to the strictness of proof which the Courts 
in India may require in such cases. 

Thoy also consider that a title founded on 
the original ownership and identification of 

-sito is to be confined primd facie to the re- 
formation on that site. And if, in the present 
case, it had appeared that some part of the 
land in dispute had been thrown up beyond 
the original boundaries of the appellants’ 
estate, a question might fairly have arisen 
between the appellants and the respondents 
whether that was to be taken to be an acore- 
tion to the estate of the former, or to the 
settled. chur of the latter. But upon the 
evidence they are satisfied that the whole of 
the land which continues to be the subject of 
the suit is a, re-formation within the limits 


- 
D 


gradual and imper- | ing 


of the appellants’ original estate. This be- 
so, their Lordships are of opinion that 
the Zillah Judge was right in decresing the 
whole to the appellants. And they will 
hombly advise Her Majesty to allow the 
appeal, to reverse the decree of the High 
Court, and to order that, in liea thereof, a 
decree be made dismissing the appeal to that 
Court and affirming the decree of the Zillah 
Judge. ‘The appellants must have from 
the respondents, the defendants in the suit, 
the costs of the litigation in Indis, and 
those of this appeal. There will be no order 
as to the costa of Government on this 


appeal. 





The 25th May 1872. 
Present: 


The Right Hon'ble Sir James W. Colvile, Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrenoe Peel. 


Mods of Decision—Asmumed Probabilities and 


sot Evidence. 
On Appeal from the High Court at 
. Caloutia.* 
` Bughoobur Dutt Chowdry nd another, 
versus 

Futteh Nerain Chowdry and another. 
In this case which tamed the vali of the 
bond on which plaintiffs sued, the decision of High 
t was as based upon 


Img improbe rT of zl sis., that the defendant should. 
t case of an 


to attempt to substantiate 1t by is own testimony and 
that of hu brother. 

Tuem Lordships are, of opinion that the 
decree of the High Court cannot be supported. 

The only question in the cause was. whe- 
ther the defendant Keerut Narain, Chowdry, 
having borrowed Be. 10,000 from the plain- 
tiff, had executed to them the bond on 
which they sued; or whether, os he alleged, 
there had been no such transaction of loan, 
no money having been received by him fiom 
them, and the bond being a forgery. 

The plaintifis, in sapport of their case, pro- 
duced and examined the five attesting wit- 
nesses to the bond, and were themselves ex- 
amined as witnesses. The evidence, if true, 
established the advanoe of the money and the 


ON eres eS ee 
* From the judgment of Bayley and 8, N. Pundit, 
dated 21st April 1836, 
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execution of the bond ; and was, on the latter 
point, corroborated by a comparison of tle 
defendant's alleged signature on the bond, 
with his admitted signature of the vakalat- 
namak filed by him in the cause. Against 
this evidence, and in support of the case of 
fraud and forgery set up by him, the defend- 
aut produced only certain witnesses, who, 
some of them speaking on hearsay, and all 
giving evidence of an untrustworthy obarac- 
ter, endeavored to make ont that the plain- 
tifft’ case had been fraudulently got up by one 
Bunseedhur Chowdry, against whom the 
defendant had recovered judgment in gnother 
euit, None of them gave any evidence 
which directly contradicted that of the 
- plaintiff’ witnesses. Neither the defendant 
himself, nor his brother, whose name appeer- 
ed on the back of the stamped paper on 
which the bond was written, and who took an 
active part in the defence of the suit, ven- 
tured to put himself in the witness-box ; the 
one to deny on oath his siguatare of the 
bond, and hts reception of the money ; the 
other to deny his purchase of the stamp, or 
his knowledge of and participation in the 
transaction. In these circumstances the 
Principal Sudder Ameen (the Judge of first 
Instance) naturally found for the plaintiffs ; 
but on appeal, a Division Bench of the High 

Court, proceeding on certain circumstances 
of suspicion, which, as they conceived, the 
case of the plaintiffs presented, reversed the 
decree of the Lower Court, and dismissed 
the suit against the strong primé facie case 
made by ihe plaintifis, for fart against all the 
direct evidence in the cause; and in the 
absence of the evidence which the defend- 
ant might have given, and, if his case were 
true, would naturally have given. 

It is unnecessary to examine particularly 
the grounds of this judgment, because, what- 
ever weight might Airy have been given to 
them, if there had been a conflict of evidence, 
it appeays to their Lordships that they were 
entitled to no weight in a case in which the 
evidence was all one way. In truth the 
learned Judges, in thus deciding the case 
upon its assumed improbabilities, instead of 
the evidence before them, have overlooked 
the most startling improbability of all, vis. 
that the defendant should, if his case of 
fraud and forgery were true, have failed to 
attempt to substantiate it by his own testi- 
mony and that of his brother. Their Lord- 
ships therefore feel that they would be sanc- 
tioning a mode of decision which would be 
productive of the worst consequences in the 
administration of justice, if they were not to 


advise Her Majesty to allow this appeal, to 
reverse the decrees of the High Court, and 
to order, in lieu thereof, that the appeal 
to that Court from the decree of the Princi- 
pal Sudder Ameen be dismissed with costs. 
The appellants will also be entitled to the 
costs of this appeal. The decree of the 
Principal Sudder Ameen for the sum sued for, 
and the costs in that Court, will, of course, 
be against the original defendant, Keerut 
Narain Chowdry, and be recoverable out of 
his estate. But the present respondent, who 
appeared to the appeal to England, but 
lodged no ‘printed case, will be personally , 
liable for the costs incurred here and in the 
High Court, and to refund any costs which 
may have been paid to him, or on his account 
by the appellants under the decree of the 
High Court Their Lordships desire to add 
that they see no ground for the censure cast 
one paragraph of the judgment of the 
High Court upon the Principal Sudder 
Ameen, who seems to their Lordshipe, in a 
well-reasoned judgment, to have oome to the 
ont conclusion to which, upon the evidence 
ore him, he ought to have’ come. , 





The 27th May 1872. 
: . Present, ~ 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Ainslie, Judge. 
Bond a ere Hindoo Widow—Swit against reversion- 
Contribution — Necessity — Binding 

by eina Father— Proof of 

Application for the admission of a Spe- 
otal Appeal a decision passed by 
the Judge of Tirhoot, dated the 29th 
February 1872, “affirming a decision of 
the Subordinate Judge of that district, 

dated the 25th September 1871. R 


Roy Mukhu Lall (Plaintiff) Appellant, 
versus 


„Mr. W. Stewart and others (Defendants) 
Respondents. 


Mr. C. Gregory for Appellant 
No one for Respondents, 
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beneficial to her ts well as who 
in the property, and not a necessity. 7 

There is no ty for a widow to borrow money 
when she‘has an income more than sufficient to pay 
the expenses of litigation. 

In order to establish a binding promise by the defend- 
ants’ father to pay the bond, there must proof of a 
consideration for such a promise. 


Couch, C.J.—Tue suit was brought to 
recover the principal and interest due on a 
bond executed by a Hindoo widow whilst she 
was d of the property of her late 
husband, to which the defendsnts succeeded 
on her death as his heirs, and the case must 
be ‘considered with regard to that olaim. 
Supposing the case now put forward founded 
upon some supposed, equity variking out of 
the possession of the estate by the defend- 
ants obliging them to pay a portion of the 
money which was expended in recovering it 
to be well founded, it is a different case from 
the present, and ought to-be enforced in 
another suit. It isa liability of a different 
nature to which there may be defences which 
have not been put forward in the Lower 
Courts in this suit. We are not to be under- 
stood as expressly any opinion that such a 
suit would be successful ; we have not all the 
facts before.us which might ‘be proved in 
such a suit, ` 

With to the case upon the bond, the 
Judge says that he thinks there was such a 
pressing necessity bs justified the execution 
of the bond. But what follows shows what 
hə meant by pressing necessity, and that there 
was no necessity at all,.for he says that the 
lady, in taking the pert,she did in the suits 
instituted by the plaintiff and herself, was 
ae N the benéfit of the estate of which 
she then held possession, and looking to the 
size of thè estate, the amount of the charges 
and of the bond, and the number of years 
over which these charges were spread, her 
‘conduct in incurring this expehditure was 

- proper and reasonable and such as an life- 
tenant or manager of the estate woul have 
had a fair right to incur. That is what he 
means by pressing necessity ; but that ie nota 
necessity at all, becayse there was no neces- 
sity to institute the suits, though it may 
have been a proper thing for her to do, as 
being beneficial to her as well as to those 
who would succeed her in the property. 
What he means is ‘that it was a right thing 
for her to bring the suits, and that the 

incurred were for the benefit of the 

estato to*which the defendants had succeeded. 
“Then he goes on to deal with the case and 
‘determines that the present defendants are 


the widow have been i 
may oan | not liable upon the 


bond because the lady 
had ah income abundantly sufficient to pny 
the expenses of litigation, that those ex- 
penses were comperatively small, compared 
with her income, and that there was no ne- 
oessity to borrow the money, and he decides 
the case upon that ground, and we think 
tightly. It was the proper view to take off 
the case. 

With regard to the point which has been 
raised that there was an acquiescence by the 
father of the defendants, and that by reason 
of that they became liable to psy the bond, 
we think there was nothitg to show that 
there bad been a binding promise by the 
father to pay the bond. Acquiescence ig a 
very bee term to use. What is necessnry - 
is that the father, for a consideration, pro- 
mised to pay the bond, made a promise which 

| was legally binding, but nothing is shown 
| which would be a consideration for such a 
promise. It may be that he was willing to 
pay a portion of the money, but that would 
not be a promise, binding the defendants and 
entitling the plaintiff to recover in the pre- 
sent suit. We reject the application. 


i 





The 28th May 1872. 
- Present: 


The Hon'ble Sir Ricbard Couch, Kt., Chief 
Jysiios, and the Howble W. Ainslie, 
Judge. 


Masns Proftis—Deeres—Aot XXIII of 
1861 s. 11. 


No 69 of 1872. ' 


Misesllancovs Appeal from an order passed 
by the Officiating Judge of Gya, dated 
the 22nd November 1871, modifying an 
order of the Sudder HMoonsiff of that 
district, dated the 5th August 1871. 


Syud Shih Ameer Abmud (Decres-holder): 
Appellant, 


; versus 
Syed Shah Zameer Ahmad (Judgment- 
debtor) Respondent. 
Baboo Bhowanse Churn Dutt for 
Appellant. 
Moonshes Mahomed Yusoof for Respondent, 
The right of a plaintift to meane prods in exe 
un awanial Soe Joof up to the time 
Coart the 


his 
appeal from that deeree withont 
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for the mesne 

being no decree for those mesne 
not recover them 
Act XXIII of 1881. 

Sembie.—He may bring a separate sult for them. 

Couch C. J.—Taue right of the plaintiff to 
recover mesne profits in execution of a decree 
depends upon what are its terms with regard 
to the meene profits. 

In this case, the decree for meane profits 
was a decree by the Moonsiff, which awarded 
mesne profits from the date of the institution 
of the suit until the pronouncing of the judg- 
ment by him, or the making his decree. No 
doubt, that was all he intended to give; he did 
not at that time contemplate that there would 
be an appeal from his decision, and then a 
special appeal, and prolonged litigation. 

The appeal from his decree was dismissed. 
We think we must take it that the judgment 
of a Court ea an appeal is in reality 
an informal mode of confirming the decree 
appealed against. The Appellute Court is 
empowered to modify, reverse, or confirm the 
decree appealed against, and the expression 
“appeal dismissed” is in effect saying that 
the decree appealed against is right, aud that 
the Court confirms it. 

Then what is it that is confirmed here. 
It is the decree of the Moonsiff, the decree 
which awarded mesne profits up to the time 
of the judgment by him. The Appellate 
Courts ought to have been asked to provide 
for the mesne profits subsequent to that time. 

They not having been asked so to do, there 
is no decree for those mesne profits, and the 
plaintiff cannot recover them in the proceed- 
ings under Section 11 Act XXIII of 1861. 

te does not follow that the plaintiff is with- 
out remedy for those future mesne profits, 
because the Moonsiff not having provided for 
them, and not having intended to do so, a 
separate suit may be brought for them. But 
that is not the question here. We have to 
determine whether they can be recovered in 
executionepf the Moonsiff’s decree which does 
not provide for them. 

Therefore the decree of the Lower Appel- 
late Court is a right decree, and the order of 
this Court, to be strictly acourate, should be 
that it bé confirmed with costa, the pleader’s 
fees being fixed at 16 rupees. 


s 11 


The 28th May 1872. 
Present: 


Profits subsequent to that thne, Held that, | Small Cause Couri—Jurisdiction— Execution of 


Court's Juri 


Reference to the High Court by the Judge 
by the Small Cause Court at Hooghly, 
dated the 2nd April 1872. 


Grish Chunder Kar 
versus ' 
Kristo Chunder Ghose and another. 


Execution of a decree of a Small Cause Court cannot 
be issued the moveable property of debtors 


D = able Pro 
cores Copuinn moveable Property. beyond 


High Court obtained under Act XXII of 1861 s. 4, 
against two defendants, ons of whom resided at the com- 
mencement of the suit wi and the other beyond, 
the local limits of the jurisdiction of the Court. 

Cose.—A QUESTION of law having arisen 
in this -execution .case, I have the honor, on 
the application of the judgment-creditor, to 
draw up a statement of the case, and to refer 
it uvder Section 1 Aot X of 1867, with my 
own opinion thereon, for the decision of the 
High Court, ` 

The plaintiff in the suit bad brought this 
action against two. defendants ; one of whom 
resided within, ond another beyond, the 
jurisdiction of the Court,.and the case was 
heard and determined by me under the-author- ' 
ity.of the High Court previously obtained 
nder Section 4 Act XXIII of 1861, ‘end 
a decree‘ was pnesed in favor of the plain- 
tiff The judgment-oreditor now applies for 
execution of the decree against the moveable 
property belonging to both of the said defend- 
ants which may be found within and with- 
out the local limits of the jurisdiction of my 
Court. Under Section 18 of Act XXIII 
of 1861, and Section 19 Act XI of 1866, 
execution of decree of a Small Cause Court 
may be issued agninst any moveable property 
belonging to the judgment-debtor which 
may be found within tlie jurisdiction of the 
Court, but there does not appear to exist 
any provision for execution against the 


movenble property of the debtor which lies _ 


beyond the jurisdiction of the Court. 

The pleader of the judgment-creditor 
urges that, since the sult has been tried by 
this Conrt under the authority of the High 
Court against both defendants, one of whom 
resided at thy commencement of the suit 
within and another without the local limits 
of the jurisdiction of the Court, the Court is 
bound to issue out the execution against the 


The Hon'ble Sir Richard Couch, Æt., Chief |-moveable property of the debtor residing 


Justios, and the Hon’ble W. 


Alnslie, 
Judge. 


without my jurisdiction, which may be indi- 


cated by the decree-holder beyond the local 
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limits of the jurisdiction of the Court, in the 
same manner as that which may be found 
within the jurisdiction of the Court Sec- 
tion 4 Aot XXII of 1861 provides for the 
hearing of the sult in which all the defend- 
ants do not reside within the jurisdiction of 
the Court, but there does not appear to be 
any law for taking out execution in such 
cases against the property or person of the 
defendant when he resides or his property 
lies beyond the jurisdiction of the Court 
passing the decree. 

Tam, therefore, of opinion that no. execu- 
tion can be issued by this Court against the 
moveable property of the judgment-debtor 
which may be found out of the jurisdiction 
of my Court, and that a certificate under 
Section 284 of Aot VIII of 1859 be granted 
to the decree-holder to proceed with, the 
execution thereof. I would accordingly 
order that warrant of attachment against the 
property of the defendant No. 1 which may 
be found within the jurisdiction of my Court 
be issued, and the execution agalust the pro- 
porty lying without the jurisdiction be stayed 
until receipt of order from the High Court 
to which the case is referred for decision. 

The judgment of the High Court was 
dslivered as follows 

Ainslie, J.—Tho view taken by the Judge 
of the Court of Small Causes is, in our opi- 
nion, correct and in accordance ‘with the Full 
Bench decision to be found at IX Weekly 


Reporter, 175. 


The 28th May 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 

Salarias of Te O ficers— Attachment of, 

of eae f 


‘ 


Reference to the High Court by the Judge 
of the Small Cause Cowrt at Barrack- 
pore, dated the 26th January 1872. 

Hussen Bhamjee (Plaintiff) Decree-holder, 

, versus 
Mr. W. Hicks (Defendant) Judgment-debtor. 


Tho salary of a | Officer which is due for 
services isa debt WHOL maby bo T odes Genes 
286 Act VIII of 1859, oy, 


Case.—I Hava the honor to request that 
the following matter may be laid before the 
- Honorable Judges of the Court for such 
instructions as they mny think ft to issue 
on the subject: A decree was passed in 


this case by this Court against the 
judgment-debtor, Mr. Hicks of the Tele- 
graph Department, and in execution of decree 
the Court directed the judgment-debtor’s 
official superior to attach and remit a certain 
portion of the debtor’s salary, but in reply 
that official stated -that he was precluded 
from doing .es directed by para. 188 of 
Chapter D. of the Telegraph Code.* 
Now, it appears to me that, by Section 
205 of Act VIII of 1859, the salary of 
a person can be attached when it becomes 
due, & ¢., on the Ist day of the month suo- 
ceeding tbat for which the salary is due. 
Such practice prevails in cases against Mili- 
tary Officers, and I cannot see why it should 
not be so in the case of a Telegraph employé, 
and beg that I may be favored with an ex- 
pression of the Honorable Judges’ opinion 
on this point, : 

The judgment of the High Court was 
delivered as follows by— 

Couch, C. J.—We are of opinion that the. 
salary may be attached. A salary which is 
due for past services is a debt which may be 
attached under Section 286 of Act VIII of 
1859. It is not necessary to determine in 
what mode it might be recovered fram the 
Government if not paid, but it would seem 
that an action would lie against the 
of State in Council for it. 21 and 22 Vio, 
c. 106, s. 65 (P. and O. 8. N. Co. o. Secretary ' 
of State for India, V Bombay H. ©. Rep. 
Appendix 15). Notwithstanding the doubt 
expressed in the case in Fulton, page 83, 
we are informed that it has been and is 
the practice on the Original Side of the 
Court to attach the salary of an officer of the 
Government after it has become due, By 
Act VI of 1849 there is an exemption from 
attachment in certain casea, and where the 
Act is not applicable a pension may be'at- 
tached. (Ke parte Nithalra Eshwant Rao, IY 
Bombay H. C. Rep. A. C., 65). 


any person 
d to any ame ta 
Court. 


*188. No portion of the of 
by Government should be 
satisfaction of the decree of 
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The 28th May 1872. 
| Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 

Judges. 
Suit on Hat-Chitta Bond— Allegation of 
` Benamee. 
Case No. 1269 of 1871. 

cial Appeal from a decision passed by 

ss Additional Judge of Dacea, dated 

the 17th July 1871, affirming a decision 

of the Moonsiff of t district, dated 
the 24th January 1871, 

Sheikh Nubee Buksh (Plaintiff) Appellant, 


versus 


Haszee Tumeesooddeen and others (Defend- 
T ants) Respondents. 
Mr, R. E. Twidale for Appellant, 


Baboo Doorga Mokwà Doss for 
Respondents. 


EEn tit P 
was plaintiff's or and 
that ry 


fon, Lane whether. the ney 

having failed to prore the money was hi 
r de eae e e to i 
a decree he have had some as to 


the suit, and both dismissed it, the Moonsiff 
holding that as between the plaintiff and 
Jeban Bux, which issue, it seems, was the 
only one he tried, the money belonged entire- 
ly to the latter. The Judge on appeal took 
ap the same point ; and although he does not 
say distinctly that the money belonged to 
Jchan Bux, but on the contrary. thinks it 


un to come to any conclusion upon 
that point, he does say that the plaintiff had 
not proved that the money belonged to him, 
and he therefore refused to interfere, « 

It is contended in special appeal that the 
Judge was bound to have gone into the 
whole question between the parties, and if he 
found the plaintiff to have some share in the 
subject-matter of his bond, he ought to have 
decided what that share was and to have 
given him a decree accordingly. 

We think, however, -that as the case was 
presented to. the Judge, he could hardly have 
given any other decision than that which he 
gave. There is no doubt that the first issue 
was not properly tried pa the first Court, 
because, inasmuch as the bond was not de- 
nied, the plaintiff ought to have had a decree, 
‘and if any body else were interested, suoh 
person might have taken measures to re- 
cover the money from the plaintiff; but as 
the osse was tried in the Court below on the 
issue whether the money was the plaintifs 
or Jehan Bures, the Judge was not wrong 
when he found that the plaintiff had failed 
to prove that the money was his, in refusing 
to give him a decree, although he may have 
had some doubts-a2s to whether the whole 
of the money belonged to the defendant 
Jeban Bax.. > ; 

There seems to be no error in law in the 
decision-of the Lower Appellate Court, and 
we therefore’ dismiss the special appeal with 
costa. j 





The 28th May 1872, 


Present : 


B. Kemp and F. A. Glover, 
Judges. 
Jurisdiction (of Revenue Courts) — Bernames 
Tencats— B ial Owner, 
Case No 1855 of 1871. 

Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the Ath 
September 1871, affirming a decision of 
the Moonsiff of Bhulpore, dated the 
17th March 1871. ; 

Hurish Chunder Roy (Defendant) Appellant, 

. versus 
Purna Soonduree Debia (Plaintiff) 
Respondent. 
Baboo Mohinee Mohun Roy 
for Appellant: i ° 
Baboo Rash Beharee Ghose for 
Respondent. 


The Hon’ble F. 


t. E 


Kemp, J.—Twia is a suit under Act X to 
recover rent from the defendant on the 
ground that he was the beneficial owner and 
that the parties who were the ostensible 
tenants were mere benamdars. ; 

The suit was brought in the Court of the 
Deputy Collector who held, and we think 
very properly held, that he had no jurisdiction 
to try a question of this kind. The plaintiff, 
however, appealed to the Judge who held 
that the queation could be gone into, but 
instead of remanding the case to the Deputy 
Collector under Section 2 Act IIL of 1870 
(B. C.), he sent it to the Moonsiff’s Court to 
be tried upon the issues laid down by him. 

We have held recently in special appeal 
No. 1810 of 1871* that a Revenue Oourt is 
not competent to enter into and decidea 
question of this kind. 

We, therefore, reverse the decision of the 
Judge, dismiss the plaintiff's suit, and decree 
the special appeal with costs. 





The 28th May 1872. 


_ Present: 
The Hon'ble F. B. Kemp and F. A. Glover, 
‘ Judges. 
Act VII of 1869 B. C. s. 31—Notice of 
postt— Infor mality. 


Case No. 1856 of 1871. 


Special Appeal from a decision passed by 
the Judge of Dacoa, dated the 1st Sep- 
tember 1871, affirming a decision of the 
Moonsiff af that district, dated the 80th 
Juné 1871. 


` 


Kanchun Malla Dosia and others (Defend- 
ants) Appellants, 


versus e 


Rajendro Chunder Roy Chowdhry (Plaintiff ) 
Respondent. 


Baboo Mohinee Mahun Roy for Appellants.. 


Baboos Kalee Makun ‘Doss and Doorga 
Mahun Doss for Respondent, 

a The omission of the words “you must institute a 

sult in Cort for the establishment of such claim or 
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otherwise your claim will be ever barred” from a 
notloe of deposit under s. 81 Act VIII of 1989 B. 
was held fatal to the defendant's claim to the benefit 


Glover, J.—Tis was a suit for arrears 
of rent from Bysack to Falgoon 1276 amount- 
ing to Rs. 674-9 annas 16 guodas. The plain- ' 
tiff claimed to receive that amount in eleven 
instalments, and to calculate interest upon 
every one of those eleven instalments direotl 
a default of payment took place. The defend- 
dant, who, before the suit, had deposited: the 
amount of his rent with the Collector on four 
different occasions in 1277, denied that be was 
bound to pay in eleven kiste, and contended 
that he had paid, as he was bound to pay, in 
four kista. The Moonsiff gave the defendant 
credit for the sums paid to the Collector, but 


'| held that, as he was bound to pay his rent in 


eleven kists, the plaintiff was entitled to 
interst on balances fiom the date of each 
of these eleven kists, his (plaintiffs) suit for 
the principal was dismissed with costs ; the 
result being a decree in favor of the plaint- 
iff for 14 rupees 2 anpas oy 

Both the plaintiff and defendant appealed 
to the Judge, the plaintiff aghinst the credit 
which the defendant had got for his pay- 
ments into the Collectorate, the defendant 
against the plaintiff’s claim for interest. The’ 
Judge held that the plaintiff was entitled to 
all he asked, and he refused to give credit 
to the defendant for the money deposited by 
him in the Collectorate. The defendant's 
a ae was dismissed. 

special appeal, the first point taken is 

that the notice to the plaintiff under Seo- 
tion 81 Act VIII of 1869 B. O., even sup- 
posing it to have been slightly incorrect, was 
sufficiently formal, and that the omission ob- 
jected to by the plaintiff was not sufficient 
to authorize the Judge to throw it alto- 
gether aside, and refuse the plaintiff defend- 
ant the benefit of his having paid his rent 
into the Collectorate. The form pf notios 
is to be found in Schedule B. of the Ap 
pendix to the Rent Law, and the last two lines, 
which are admittedly wanting, are “ you 
must institute a suit in Oourt for the estab- 
“lishment of such claim or demand within 
“ six calendar months from this date, other- 
“ wise your claim will be for ever barred.” 
The Judge has considered this omission to 
be fatal to the defendant's contention ; and as 
this is a special appeal, no doubt we must hold 
the same thing, The law directs the notice 
to be framed in a particular manner ; and if , 
the defendant fails so to frame it, he must 
take the consequences of his ówna neglect. 
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The second objection is that the Judge, | Regular Appeal Jrom a decision passed by 
although he has found that “the plaintiff] the Subordinate Judge of Beerbhoom, 
has failed to prove that he was entitled to dated the 14th July 1871. 


Be THERE ee eh > Rae uty am Oai (Plaintifr) 
Appellant, 























kists,” has still given a decree to the plaintiff 
for all he asked. No doubt, if the Judge had 
found that, there would have been an end of 
the case as it would have been impossible 
to give the plaintiff a decree if he had failed 
to prove that the rent was payable in eleven 
kists ; but on turning to the original judgment 
of the Judge, we find that the words “ the 
plaintiff has failed to prove that be is enti- 
tled to receive rent by eleven kists” refer to 
a judgment of the Moonsiff of Bhanga, and 
these words are an'extract from that judg- 
ment. In fact, as pointed out by the learned 
Counsel for the plaintiff, respondent, it 
would have been impossible for the Judge 
to have decreed the plaintiff’s appeal and 
to have held atthe same time that he was 
not entitled to receive his rents in eleven kista, 
The Judge has upheld on this point the judg- 
ment of the first Court, in which it was 
fond as a fact, on the evidence, that the 
rent wna payable in eleven kists. It may be 
that the evidence is of a flimsy nature; but 
still both the Lower Courts have relied upon 
it, and we cannot interfere in special appeal 
with the finding. Then it has been said that 
this is a most vexatious. and frivolous suit, 
and that the plaintiff has really had all the 
money due to him for rent by the defendant 
deposited in the Collectorate treasury. That 
may very well be, but still if it was found 
that the plaintiff was entitled to receive his 
rent in eleven kista, and that the notice of 
deposit was informal, it is impossible for us in 
special appeal to say that the Judge was 
wrong in carrying that finding to its legi- 
timate conclusion, and in refusing to give 
the defendant credit for the deposits which 
he made in improper form in the Collectorate. 
There is nothing wrong in law in the decision 
of the Lower Appellate Court, and we cannot 
interfere, 
The appeal is dismssed with costa, 


versus 


Gopee Bulluh Chuckerbutty and another 
(Defendants) Respondents. 

Baboo Mokinee Mohun Roy for. Appellant. 
Baboo Nil Madhub Sen for Respondents. 
by te paint gas the rere ora hee sult 
g decree in which, it was seged: ANotded inportant 
evidence in pois dpa af the case, not sent the 
papers or ered them, the case was remanded et 
that late stage for the Lower Court to take that decree 

into consideration and pass á decision in the oase. 

Glover, J—THIs was a suit by the plaint- 
iff, against a number of defendants, for con- 
tribution. The present ap however, is 
brought by the plaintiff against two only of 
these defendants, Gopeebullub Chuckerbutty 
and Chackowree Chunder Chuckerbutty, the 
sons of Ramkrishto Chuckerbutty. These 
defendants hold admittedly a 2 as. 6 g. 2 o. 
2 kr. share of one-fourth ofa certain Tuppeh 
called Kundooeet Koorayah, and the question 
between these parties is what is the amount 
of sudder jummah payable on that share, 
Rs. 250 as the defendants say, or Rs. 258, 
ples 7, as the plaintiff alleges, the share of 
these defendants being 11 ga. 2 co. 2 krs. of 
the entire lot, the sudder jammah of which 
is Rs. 6,864-15. 

The Subordinate Judge decided in favor 
of the defendanta,—namely, that the sudder 
jummah was Rs. 250 only. 

For the appellant it is urged, that the 
Subordinate Judge had taken an improper 
view of the evidence ; that the roobocarry of 
the Collector, dated the 19th of May ,1870, 
was no evidence against the plaintiff as to 
the amount of the shares in the Government 
revenue, and that the knbooleut, which showed 
distinctly that the defendants were bound to 
pay the sum claimed, had not been properly 
considered by the Lower Court, 

It seems to us unnecessary to go at any 
length into this particalar evidence, or into 
the reasons for which the Subordinate Judge 


, 


The 28th May 1872. 


: Present : decided as he did, because we find that there 
g is (we will not say on the record because 
The Hon’ble F. B. Kemp and F. A. Glover, there is no certainty that the paper was ever 
t Judges. filed) evidence which, if true, most distinctly a. 
Evidenss— Rewind: proves the plaintiffs case. This evfdence 


the record of a contribution suit decided on 
the 28rd of September 1868, between the 


Case No, 252 of 1871. 
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fother of the presènt plaintif ang Ramkrish 
the father ‘pf‘tbe present defendants, in which 
it was decided, as batean theée parties, that 
the reht of the defendante’ ghare B 258, 
piesi." Gf Ana if this etidans dould be 
shown to be proparly on the record, cadet 
questio, the point would be settled in favor 
of the plaintiff, hat ough there is a peti- 
tlon by the plaintiff to the Bubordinate Fudge, 
dated the ‘11th of June 1871; in’ which the 
dinate . ugg y 
Sea E a ROT 
time in the mohsfeskhanah' ofthis own Gotri, 
we Ao, pof find in the Rabordingte Tyage’s 
HAA any hotice RRA ie ate dace for 
‘the: papers ‘or gonsidéred them ; the decigion 
i aha 'À ont Inter, pr the 14th July 


hegtly A mon 

ut it-no where proceeds upon the 
evidencd afforded by this decree. It appears 
sa pa thah considering the very great impor- 


+, 


tanoe of this piesa nf evidence to the-plaintif 


and ippsmuch aa he did all he could in the 
first instance to have that ayidence considered 
by the Rubordinate Ju a case aliould be 
reeoppidered ayen at this late abage of the 
case. This litigation has been xery much 
protracted, and the quit has already been 

ded goe before by this Gourt, but we 
shonld pot ba doing our duty, in the face of 
pvidenpe like this, if we preyented the plaints 
iffa baying the adyantage nf it It is not 
: if he were now bringing it forward 
gr the firat time, or as’ if. it; wos a newly 
lisqayered document, in. which case he 
would hawe had to proceed by way of re 


view in the Lower Court; hat it is qlear | 7° 
that he. asked that thia doqument might be | ia 


sont for, and gonsidenad before the decision 


it bas bean revereed by g ‘compefent Gourt, 
an for some reason or other, it does not 
affba¢ the plaintifi’n case now. Mhe case 
yill go back to the Subprmiinate Judge, in 
order'that he may take this document into 
qonsigarition, and after giving the defendants 
an opportinity of making any objestions 
they eqn with reference to it, to pass a fresh 
Sa in the cage.. Coats to follow the 
rault. 


The 28th May 18¥2. 


Present; 

The Hon’ple Gir Rjchard Couch, Kt, Chief 

Justiog, and the Hon'ble W. Ainslie, Judge. 

Small Cause ` Couri—Jurisdiohon— Damage tr 
jane under Fraudulent Cqnoggiment ayd 
Misrepreseniatiog. 

Reference to the High Court by the OM- 
ciating Judge of the Small Cause Court 
at Moorshedabad, dated the 8th April 

1872, © 

Fatima Begum (Plaintiff) . 


versus 
Syed Moosi (Defendant) 


A spi tg TOTES, a paid- by tet he defend 
darit was a tor Sone ity 
v t'a mit and upqn a 


brough laiit, 
Fdalen: morenrmeacon by defegdant E 
ee oe when in fact he 


of the case, dnd we haye no doubt whatever | quis. 


that ha hpa right to ita production. It 
may ba said of canre that the rather sadden 
HSE of this paper now. in the appel- 
ata stage, even’ akhongh that, lata produc; 
tion in’ not the fault, of the plaintiff hut 
that of. the Gaurt helow, is calculated to 
take the, SATT by, surprise, nnd- to prer 
weny all possibility of their rehaiting that 
A ae if-it be possible for them to rebut 
it; and, therefore, on the whole, we are of 
opinion : that hawever undesirable it may be 
that tbis litigation shanld be further prar 
tracted, and sthongh, judging from the 
warding of this decree pf 868 the gmonnt 
of. the. sudden jammeh has already beeu 
sevled-b¥ a gompetent Caurh we think it 
but, fair, that she defendants should hawe en 
oppartuifity of giving their own, version of 
this deerde, andof sltowing, if possible, thet 
it, has singe ‘heoome. null aod void,” that 


Gots fio tp pravisians of Ggotion 22 
af. Ta qf 1866, I haya the i gr to 
Lefer the following polpi of law. Ww gn hag ` 
arian in the triel of the aboye case for the 
dagision T the High Court: e 

e Wahed Ali instituted a suit against 
Fatima Begym in tha Court, of the Snbor- 
dinate Judge of tbis place, and employed 
Syed Moosa as hia moakltear to look after 
the case. Fatima Begum, who is a respect- 
nble Mahomedan lady, not knowing that 
Syed Moosa was the mookhtear of Wahed 
Ali, appointed him her general agent (am- 
mookhtea ) to, conduct, thot ase and other 
caseg, and Syed Moosa, falsely representing 
to ber that he was conducting the case in 
her favor while bq was aptuaglly doing the 
business of the opposite party, accepted from 
Fatima Beguy’s servant the sum of Ra, 800 
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ad his feos, shé having ofddted payricd’ of 
thd amount unfet d mistiko. Od tlidsd ali 
legatistly Fatima Begum noW stits Syed 
Moose tò Ivive a tefand of tlie sid Rs: 800: 
Ad the point on whiòlt thé opittion- df the 
High Coart ia solicitat directly bedrs-on thd 
nature of the sirit as laid ddwh ft the p 
in order to avotd Any possibla misconceptions 
it id necessary that a terducim translation of 
the pldint shoukl Iers be given {= 
“Eutima Bogum, widow of Naway 8yéd 
s Qolma Moottéeja &o, be. Plaintiff) - 
“ Syed Moosa, mookliteat; &dy de 
















aiktibgoiatatha foil thb Gba wife n sted 
to recover’ money from his sb#¥dh hed 
AbBépted it dn the agréuthiSHt to Hof; But Has 
het Wotkad. Hbre thë Ie #Uuld impty & 
céhtract dn [bd part thd ERIE 0 Pebattt 
the money. TA the pFesbtt edie thd plitntit? 
prua Would wot like tó Dave Wer Work 

bné thrdigh' tHd défandalit ovat if bb were 
ready to serve her and to resign thd befi 
of Wihəd Ali, as dfe Mib Ow tid dofildérive 
if the defendant: F 

If the dateiqaitt were dtdclately to ne iN 
nis addy 4 the’ pine? and wete Aot thd 


Defendant. | midvithtest! bf Walet Alt! pirhige tlie pliit- 
“Buit to recover Bi. 800, boig me) it ih É have shed to 
“ amount fraudutently He: 80 adit hak Boon insti fated 


“The defendant having cotecaléd the fate 
“that be was engaged as i mookbYéar fy 
“ Wahed Ali iu Case No. 87 of 1870 which 
“ the latter had instituted against me iu the 
“ Court of the Suburdindts Judge of this 
“ district, wai appointed my Am-mookAtear 
“ to conduct that cage and other cases in my 
“ behalf, and giving me to urderatand thay 
“he was conducting the case for mr, he, 
`- © the dome OY such false representn- 
“ tons; fraudulently adopted RE 800 or the 
ogy Aptil 1871 Nom My RAPA 
“ granted a receipt, but thd’ dafedant Wha 
“actually the mookhtear of, my opposite 
u pariy in tbat pase, and, being present in 
u ortt and'at' otlity pases, hha dote afd had 
u yat been doing aci bbatity oo'ieo arid ddne 
“in niy fabor) Phe facts bing brought to 
“ my knowledge of thet 8rd’ of May hist, I 
“ have dismisséd the' defendafot Mon? my 
“service on the 4th May, by presenting a 
“ pbtitién in’ we Céurt of the Judge. I 
“ institute this sit fò #éddéver the'Rs. 800 
“which the defendunt has fraudulently 
“ taken.” . — 

The poñit dn whith the’ réfitetide has 
become necessary iH, wivthor the suit, as laid 
down in the plaint, is cognizable by the Small 
Cause Cotigt. Di other ane TR it 
comes under any: of the classes of suif enn- 
merated in Section 6 of Act XI of 1865. 

It is obyious that, if it is nt all a auit under 

tiou 6 it can’ only, be sp because. it comes 
under the category of “ cldichy fur money’ dust 
on bold! or other cohtragt.” , f 

The question, therefore, is reduced: to this,: 
whether the suit is from ity nature @ slit 
Basal vil! contest ree, 

The gist of the action, as far as it can be 
gathered from! tlie: plhist, fs fraud dht mtis- 
representitioh on thé part’ of the! defendant) 
and misthkd’ on! the parë of tiè plkiutif” 


c 


This cass is’ perfectly distiddtl asl clearly 


bY Wal wid Mesihat ‘bt bic dpp 
ne aid a cela Rita 


the 





party. 
_ If the pluintlf ty entitled to gat a. pofagth of 
the money, she will be, sq ,enmtled m the, 
rinciple of justi d eqnity, and not 
rao dari an eau. 

w = Utes BE oe l erhi a + 

Thera im o vast differenve , between tanit 
or implied contract, and: | contro, 
The ,distlootion is, sọ clearly, pxylained by 
Sir Barnes Peaoook in his jadgamnt:, jn the 
well known seo But Shien ge 
vs. Modhoo Suddum, Fan! Chowdhry, (VIE 
Weekly Reporter; 377) by happy.qnotatiqns 
from standard works that-it iq perfectly need- 
less on my part to dwell. on ite ; 

Tt is sag veer daso hdt the’ odmtradtin 
spoken of in Séction 6 of Abt XÈ refer omy. 
to contracts properly so calléd) wid’ to imped: 
coutracts; but not to gireviscotiteact, hich 
are no contdacts #t dil. Here E will qabte » 
portiog of the qubtitiow appearing! st! page 
B88 of the Weekly Reporter! Volume YH i-ar 
“Bub é guasi-comtract ie not a contfant at all: 
“ Th6 cofimonest saniple of tre: elake iw the 
“relation subsisting! betkreént. two: persons; 
“one of whom hae paid money to tie other 
“through mistake. ‘Fhe law consulting thd 
“interests of mordlity iniposes an! obligition 
“on the receiver, to refund; but the very 
“natube of: the trdnssctign indloatés that it tk 
“nova contradt inkeminol as the: convention) 
‘the moat esential ingredient of contracts; 
tja wanting? g ' 
| Fhe prekènt stilt’ I 4 mutt oti garbon 
tract. A! défenddiit in astidof ois! present 
nature: wonld, under the Civil Litt, Besta 
pelled th'réstire the mbney by a Uwalbité 
aiwdebiti, and the’ phintif ib care ought 


f ) 
180- Civil gam weuxsy ukrorte»m Rulinge., (Vol. XVII. 


ee 


in my opinion: to go to the ordinary Civil 
Court for redress, 
























a suit which was cognizable by the Court. 
of Small- Causes, not as founded upon any 
implied contract, but as a suit for damages 
occasioned by the false representation of 
fraudulent concealment py the defendant. 
Whether she had sustained more damages 
than Rs. 300 is not material. She claims 
Ra. 300 as damages, and (if her statements 
be true) those damages she is clearly entitled 
to, as that sum was entirely lost to her, and 
she got no advantage whatever from it. -The 
question before us is not what amount of 
damages she is entitled to recover, but 
whether the suit is of the nature cognisuble 
by the Small Cause Court. 

The plaintiff will have a certificate of- 
the costs incurred by him in this Court 
which we fix at Rs. 16. ‘ a 


Although the question in the case above 
noticed’ was whether a suit for contribution 
was cognizable by the Small Cause Court, it 
was broadly laid down that all suits based on 
the general principles of equity, and not on 
contract, were not cognizable by the Small 
Cause Court. 

As the result of the case will affect the 
defendant professionally, in order that there 
may not be any defect of jurisdiction ; and as 
the Court, where the plaint will be filed, not 
being bound by a judgment of this Court, 
may take a different view of the case on the 
point, I have thought it proper to refer the 
matter to the High Court for an authoritative 
decision. 

As the case has been pending since August 
last, [humbly request that, if convenient, you 


will kindly cause an early date to be fixed for | ` The 28th May 1872. 

the diapoaal af thle mance BY Pip or i Pareit 

Pied R aa High Court was) te Hon’ble F. B. Kemp and F. A. Glover, 
Couch, C.J.—The ground of action stated > Sddges. 


Ghatwales Land—Fraud Zemindar— Grant 
of Mokurrures—Right of Suit (by Govern- 
ment )— Limitation. : 3 

Case No. 1275 of 1871. 


Specidt Appeal from a decision assed by 
the Su inate Judge of Manbhoom, 
dated the 20th July 1871, affirming a 
decision of the Moonsiff of that district, 
dated the 16th December 1870. 


Petumbur Dey (one of the Defendants) 


Ali, the opposite party in the case in which 
the plaintiff was defendant in the Court of the 
Subordinate’ Judge, induced her to appoint 
the ‘defendant her mookhteer to conduot that 
case and other cases, and that by, it is sald, 
giving her to understand that he was con- 
ducting the case for her, ‘he fraudulently 
obtained Rs. 800 from her karpurdas. The 
word “accepted” in the: plaint obviously 


means “obtained.” Then it is alleged that - Appellant, 

the representation that he. was conducting the O versis 

dase for her was false; that, in faot, he was 

actually the mookhtear of the opposite party; Juggunnath Roy Ghatwal (Plaintiff ) 
and that, instead of doing anything in: her Respondent. ; 


favor, and conducting her case, he had done 
and was doing acts hostile toher. The plaint 
then states that he had been dismissed from 
her service by presenting a petition in the 
Court of the Judge, and claims to recover 
the Ra. 800 which he had fraudulently taken. |" Wie 

Now, that is substantially a suit to recover 


are for the injury that she bad sus- 
tained by reason of the fraudulent conoeal- 
ment of the fact that he was the mookhtear 
of the opposite party in the other suit, and 
fraudulent misrepresentation that he was 


conducting her case when, io fact, he was 
doing. cothing of the kind, but, wes in reality 


Baboo Mohinee Mohwn Roy for Appellant. 


Baboo Unnoda Pershad Banerjes for 
_ Respondent. 


Kemp, J.—Own of the defendants, Petuw- 
bur, is the appellant before the Court. The 
acting forthe party who. had instituted the | plaintiff's case was that the whole of the 
puit against her. That appears to us to ba | Mourah Beejpore was a ghetwalee tenure, 


aad 
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and as such the plaintiff wes in possession 
of it, and that the defendant having insti- 
tuted a suit against him for misappropriation 
of some wood, obtained a decree, and thereby 
dispossessed him. He, therefore, now brings 
_ this suit for possession. Originally, the 
Government were arrayed amongst the de- 
fendants, but the’ Moonsiff very properly 
made the Government co-plaintifix, inasmuch 
as the Government were materially affected 
by the result of the suit, . 


The defendant Petumbur urged that the 
sult was barred by lapse of time, and on the 
merits that Mousah Beejpore was not a 
ghatwalee mouzah but a ma! mouzah, and 
that they, the defendants, had always been in 
possession by virtue of a deed of sale exe- 
cuted by the zemindar of Chatna on the 26th 
of Kartick 1288 B.S. - 


The Moonsiff gave the plaintiff a decree, 
holding that the suit was not barred, and that 
as the plaintiff had proved that he was in 
possession as ghatwal, he' was entitled to 
such decree. 

Petumbur alone appealed to the Judge. 
He contended in appeal that the Government 
had improperly been made a plaintiff, that no 
possession by the original plaintiff had been 
proved within twelve years, and that the 
plaintiff’s ancestors were only. in possession 
of the mouxah as his, the defendant’s ryote, and 
not as ghatwals, and that the ishumnuvisees 
filed were fictitious and hed been declared 
invalid by a decision of the Court. : 


On the main question, whether the mou- 
zah was mAl or ghatwalee, the Judge found 
that it was ghatwalee. He observed that 
the zemindar of Chatna filed two ishum- 
novisees, one of the year 1804 and the 
other of the year 1808 ; that in the latter 
isbumnovisee Mouzah Beejpoie was a ghat- 
walee mousah, and that in a decision passed 
by the Court of Sudder Dewanee, dated the 
7th ‘Noyember 1858, in which case Raj 
Anand Fal Singh’s widow was appellant, 
and Guuee Lall Roy respondent, it was held 
that the list of 1804 was a epuricus one and 
that of 1808 genuine, The Judge, therefore, 
held on the evidence that Mouzah Beejpore 
was a ghatwalee and not a mål mousah. 
He then goes on to observe that the defend- 
ant, appellant, Petumbar, bases his claim on 
a deed of sale dated the 26th of Kartick 1288, 
executed in favor of the defendant's father 
by the Rajah of Chatna, and urges that the 
reapondent, the plaintiff, was his ryot ; that 
he fell into a:rcars, and that his tenure, a 
mvkur uree cn, was sold and purchased by 


him, the defendant, Petumbur, when he ob- 
tained khas possession ; that aa the plaintiff 
cut some wood in the jungle appertaining to 
the mousah, he sued him and got & decree, 
when the respondent, the plaintiff, on pre- 
tence that he had been thereby dispossessed 
of his ghatwalee tenure, brqught this suit 
against him, nominally to recover possession 
of the jungle, but in reality to deprive him 
of the whole of the mouzah by getting it de- 
clared to be wholly ghatwalee. The Judge, 
on this contention, finds that there can be no 
doubt that the mouzuh was ghatwalee up to 
the year 1881, and that all that the semin- 
dar could sell wes his right to receive the 
ghatwalee quit-rent, amounting to Ra. 19-8, 
and not the whole of Mouzah Beejpore as a 
mål mouseh. With reference to the conten- 
tion that the ancestor of the plaintiff ao- 
knowledged the right of the defendant's 
father in the mouzal: as his mål estate by tak- 
ing from him a mokurruree pottah and thus 
becoming his ryot, the Judge found that a 
ghatwalee tenure is not a transferable hold-. 
ing but one which is held in lieu of salary 
for the performance of certain services, in 
default of which he is liable to be turned 
out by Government. On the question of the 
mokurruree, the Judge beld that there could 
be no doubt that.the respondent’s predeces- 
sor by accepting a mokurruree pottah from 
the defendant's father did collude with him 
to change the nature of the tenure from that 
of a ghatwalee tenure and convert it into a 
mål tenure; that although the evidence ' 
adduced by the respondent as to the per- 
formance of services is not very strong, yet 
it was urged that other ishumnovisees had 
been filed, and that so much was admitted by 
the pleader for the appellant, but that such 
ishumnovisees were most probahly filed by 
the late ghatwal for the purpose of making 
it appear -that he still held the monzab as 
ghatwal, and that they were, the Judge con- 
sidered, quite insufficient to prove actual per- 
formance of services. The Jadge, then, on 
the question of limitation, observes that 
although Juggunnath Roy’s claim’ may be 
barred by lepse of time, and that his assertion 
of being in possession of the mouzah at the 
time the suit against him' for cutting wood 
was brought, has not been proved, the limit- 
ation of 60 years applies as regaids Govern- 
ment, and therefore that the Government had 
a right to sue as a public right would be de 
stroyed by the dispossession of the ghatwal. 
The appeal of Petumbur was, theréfore, dis- 
missed, and- the decision of the Moonsiff 
affirmed, 
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The grounds of special appedl are, that the. 
Judge was wrong in extending the period of 
limitatioh simply because the original plaintiff 
and thé Government chose to make common 
cause ; that the right of the Government, if 
any, was to the performance „of certain ser- 
vices and eannot under any circuibstances 
extend to the possession of the land; that the 
decision of’ the Judge, with reference to the 
alleged collusion between the former ghatwal 
and the xemindar. is based entirely upon con- 
jecture ; and that the plaintiffs have not been 
able to prove the precise nature of the alleged 
ghatwal tenure. 


With reference to the first point, the dé- 
cision of tbe Privy Council to be found in 
Volume VII of the Weekly Reporter, page 
21, has been reférred to, vis, the case of 
Gunga Gobind Mondul, and others versus 
the Collector of the 24-Pergannahs, Prince 
Golam Mahomed, and others. In that case, 
the only right of the Government was to re- 
ceive its rent, and the Privy Council held shat 
as Between private owners contesti 
the title‘to lands, the Jaw Has established a 
limitation of 12 years, aid that the Goveri- 
ment had no title to Intervene in such con- 
tests as its title to itf rent in the nature of 
jurnma is ùńnfected by thé transfer simply of 
the proptietary right iri the laid. There can 
be nò doubt that that wax a correct décision ; : 
oħe ryot transfe ' tó another would not 
afféct thé rights of the Gdvernment or the 


liability of the land to retit, and thereforé the | 


action df the Goverùment in that case was 
wholly uncalled for, Thid cáse fe a very 
diffèrent one. The Govérnnient seck to main- 
tain their nominee iù podsessidti of these lands 
as ghatwal': the Court below Kas foúnd on 
the evidence that this is a ghatwalee mebal 
and not a mil mehal; the Coit has also 
found collusion between. the former ghatwal 
and tle semindar, and there cat, we.think, 
be no doubt {hat that is tri& Tho zemindar 
had no riglit to sell anything but his right fo 


receive’ the quit-reit from the ghatwal,- 


amounting to Re. 19-8, and the vendes had 
no right to create a niokurrurée’ tenure, as all 
that he purchased’ was the right to these 
Rs, 19-8. 


It appears also that the Government in 
1867 did assert its right, which we may ob- 
serve was never lost, of appointing a ghat- 
wal, aud a ghatwal was accordingly appoint- 
ed: It-was not shown to us in the argument 
how: the original character ope tenure as: 
a: ghatyralee: tenure hes. been in any’ way, 
changed or altered. ~ i 
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We think, therefdre; that: the judgment of: 
the Lower Appellate Court is dorrect ond, 
and we dismiss the special appest with cose 
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the detensible lessees, yet when the tenure hed passed 


away by sale in 


HE tp, also, that this not being a suit for rent, but for 
compensation for the use and occupancy of the lands 
the limitation w 


demised, hich the case was 
that of six years prescribed by ol. 16 s. 1 Act XIV 
of 1859. 


The lessor known that the ladies were the 
nominal and the the beneficial lessees, were held 
disentitled to interest. 


Kemp, J.—In appeal No 222, Pitambar 
Sen, one of the defendants, is the appellant. 
In appeal No 209, the plaintiffs are the 
appellants. As the appeal of Pitambur Sen 
opens out the main question in issue in this 
case, that appeal was taken up first The 
plaintiffs, who are the gemindars, sue various 
defendants, some of whom have not appealed. 
The defendants may be divided into three 
classes, namely—Ist, the female defendants, 
(No. 2) Sabitra Soonduree Dossee, (No. 4) 
Nubo Coomaree Dossee, and (No. 6) Ruglioo 
Mohinee Dossse. The 2nd class are the de- 
fendants (No. 1) Gudadhor Dey, (No. 8) 
Gunesh Chunder Dey, and (No. ‘5) Pitambour 
Sen, the appellant before us. Clase No. 8 
includes Nubo Kristo Mookerjee, who has 
purchased from some of the defendants. 


The suit of the plaintiffs is briefly to this 
effect, that a 7-anna 10-gundah share of lot 
Tripoorapore is their zemindaree right ; that 
the three defendants, Gudadhar Dey, Gonesh 
Chunder Dey, and Pitambur Sen. took a 
mowrosee: ijara lease from the plaintiffs in 
the names of their wives, the defendants 
Nos. 2, 4, and 6, the date of the lease being 
the 29th Srabun 1271, and their allegation 
is that the beneficial leasees were the male 
defendauts Nos. 1, 8, and 5, and that the 
names only of the female defendants Noa. 2, 
4, and 6 were used. ’The plaint then goes 
on to state that a share amounting to one- 


beneficial lessees, 
and as no registration of their’ names had 
been made in their semindaree serishtah, 
they proceeded for the rent of the lease as 
against the female defendants, who were the 
ostensible leesees, that they obtained decrees 
‘in te numbers under the provisions of 
Act x of 1859 against the ostensible leases 
on account of the rent of the said lease ; that 









out of the decrees so obtained they have 
realised the whole amount of the decree : 
No. 16, and Rs. 4,800 out of the sum due 
under the decree No. 75, and Ra. 4,500 out 
óf the amount due under the decree No. l, 
bot that the decree which they obtained for 
Re. 15,212-11-15 under No. 992 is still 
wholly unsatisfied ; that in exeoution of the 
decree No. 1 the property in arrear was put 
up for sale, and that a party of the name of 
Fauch Cowree Rukheet put in a claim on 
the 15th of December 1868, alleging that he 
had purchased the préperty in execution of 
2 decree obtained by the 2-anna 10-gundah 
sharer of the kaa a and that he was 
in possession under thet sale of the whole 
16-anna of the rights and benefits of the 
ijarah of the mehal; that in 1868 the 
Deputy Collector of Howrah, on the ground 
that the property in arrear could not again 
be sold by auction in satisfaction of the 
plaintiff's claim under the decree No. $92, 
allowed Panch Cowiee Rukheet’s claim, and 
therefore the plaintiffs were unable to bring 
the tenure to sale ; that upon this the plain- 
tiffs invoked the aid of the High Court 
ander the 15th Section of the Charter by way 
of motion to set aside the order of the 
Deputy Collector of Howrah, but that the 
High Court refused to interfere ; that, as: 
there was no other property of the ladies 
defendants, who are the ostensible but benames 
holders of the lease, from which the plain- 
tiffs oan recover- the amount due to them 
for rent and which has been decreed to them 
under the decree No. 992, they proceed in 
this suit to recover the amount due from the 
beneficial lessees, namely, the defendants 
Gudadhur Dey, Gunesh Chunder Dey, and 
Pitambor Sen, and their vendee Nubo Kristo 
Mookerjee. The plaintiffs state that their 
cause of action arose on the date on which 
their motion under Section 15 of the Charter 
was rejected by the High Court, namely, 
on‘ the 16th July 1869. The olaim is from 
the year 1278 to the year 1275. Attached 
to the plant is an account setting forth a 
statement of the claim of the plaintiffs. 
It appears that the sum claimed in this suit, 
namely, Re. 17,241, is thus divided, namely, 
principal Ra. 12,700 and interest Ra. 4,641. 
The principal is for arrears from Falgoon 
to Choitro 1278, Rs. 2,500; for the who ə of 
the year 1274, Rs. 8,000; and from Bysack 
to Kartick 1275, Ra. 2,200,—total principal 
Rs: 12,700. The plaint does not appear to 
have been verifled by the plaintiffs themselves 
but by Hera Chand Roy, their general 
Mookhteer and Tuhsildar. 
-19 
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It is not n for us to notice the 
written statements of any of the defendants, 
with the exception of the defendant before 
us iu sppeal, namely, Pitambur Sen. There 
are several pleas in bar raised by this de- 
fendant which we shall notice in a subsequent 
portion of our decision. The main plea, 
namely, whether his wife Rughoo Mohinee, 
was the lessee of the property in dispute in 
her own right, or whether she was benamee 
for her husband, is raised in the following 
way by the defendant Pitambur Sen in his 
written statement, viz, “ That he did not 
take any njarah of the said lot Tripoorapore 
in his wife’s name, and that be was not in the 
enjoyment of the rights and benefits of that 
lease.” . 

The Subordinate Judge of Hooghly, Baboo 
Grish Chunder Ghose, raised the’ -fullowing 
issues- in bar:—Ist, Whether the plaint 
discloses any cause of action; 2nd, whether 
the provisions of Section 2 of the Code of 
Civil Procedure bar the. hearing of this suit; 
8rd, whether the provisions of the rent-law 
operate as a bar to the admission of this 
suit; 4th, whether there iq a misjoinder of 
causes of action; and, Sth, whether the suit 
is barred by the law of limitation.” On the 
facts the following issues were raised :— 
lst, whether the defendants Nos. 1, 8, and 5, 
that is to say, the male defendants Gudadhur 
Dey, Gunesh Chander Dey, and Pitambur 
Sen are the real lessees, and whether the 
ijarah was a benames transaction in the 
names of their respective wives, the defend- 
ants Nos. 2, 4, and 6; 2nd, whether the 
amount claimed is recoverable from the de- 
fendants, and if so, which of .them are liable, 
how and to what extent? Then there is an 
issue with reference to Nubo Kristo yhich 
we do not think n to refer to, inas- 
much as Nubo Kristo is not before the Court 


Mr. Paal appeared for him, but eventually, 


we were informed, and this appears to 
admit of no doubt, that no cross-appeal 
has been preferred by Nubo Kristo, who, 
from what-we can see, appears to have gone 
over to the plaintiff’s side; and a 4th issue 
war, who is to be made liable for the costs 
of the defendants who were unnecessarily 
brought before the Court. 

The Subordinate Judge, after giving in 
detnil the allegations of the plaint, and briefly 
though sufficiently the pleas raised in the 
written staiements of the various defendante, 
sass to dispose of the issues in bar ; but, 

as-alreagy stated,’ wo shall remark upon this 
part. of the case in the latter per of our 
Judgment. ; 





We think that in this case, as the real point 
in issue is whether the defendants Gudadhur 
Dey, Gonesh Chunder Dey, aud’ Pitambar 
Sen are the beneficial lessees and as if that 
issue be found against the plaintiffs, it is clear 
thot the whole of the plaintiffs case must fail, 

we ought iu the first instance to decide that 
quéation. 

The case has been tried very carefully by 
the Subordinate Judge, Baboo Grish Chander 
Ghose. He has taken considerable pains in 
this case to arrive at a proper conclusion on 
this question. He commences by observing 
that the onus is on the plaintiffs ; and that it 
is so, has not been disputed before us, the 
plaintiffs having through their pleader clearly 
admitted that the onus of proving that the 
female deferdnnts are merely nominal lessees 
and tbat their husbands were the beneficial 
lessees, is on the plaintiffs. The Subordinate 
Judge then says that the main: test to be 
applied to a case of this kind is to ascertain 
from whet source the consideration-money 
came, and then to ascertain who really enjoyed 
the rents and profits pf the lease. The 
Subordinate Judge:emarks that it is admitted 
on- all sides that 12,000 rupees were paid os 
the bonus for this lease, and, it is further 
admitted that the osténsible lessees, - the 
female defendants, are the wives of the male 
defendants, Nos. 1, 8, and 5, and the relation- 
ship between the cestui que trust and trustee 
being that of husband and wife furnishes a 
strong presumption ns to the truthfulness of 
the plaintiffs contention that the husbands are 
the real lessees and that the wives are only 
the benamdars of: their husbands. On the 
question as to who supplied the consideration- 
money, namely, the 12,000 rupees paid as 
bonus for the lease, the Subordinate Judge ob- 
serves that, considering all the circumstances 
of the case and weighing the whole.of the 
evidence adduced, it is clear that Gudadhur, 
Pitambur, and Guanesh weré the real parties 
who paid the consideration, that it appeared 
to him upon the evidence adduc8d that the 
ladies had no joint funds or joint dealings 
from which the money was supplied, and on 
the contrary it wns proved that. their hus- 
bands had joint dealings and that the plain- 
tiff’s witnesses proved that the consideration- 
money was phid by> the husbands and with 
their joint fonds. The Subordinate Judge 
then proceeds to dispose of the plea which 
was raised in his Court, namely, that these 
ladies hed received large sums of money in 
gift from their respective fathers and their 
respective husbands.” The Subordinate Judge 
states that these allegations might have com- 


* not flle their accounts ; that the excuse which 
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mended themselves to him had they been in 
any way corroborated by the production of 
account books, and that the female and male 
defendants had both failed to prodace any ac- 
count books, and that their excuses for the 
non-production of these accounts were very 
unsatisfactory, and that there was nothi 
on the record in. the shape of evidence to 
show the existence of any streedhun of these 
female defendants from which they could 
have supplied the consideration-money ; that 
in order to remove any doubts on thia point, 
he, the Subordinate Judge, ordered the female 
defendants to be examined under commission, 
that summons were served and a commission. 
issued, but that the female defendants would 
not give their evidence or show any good 
cause for non-compliunce with- the - Court’s 
order on the subject of their examination, 
The Subordinate Judge considers the recu- 
sancy of the female defendants to be a 
suspicious circumstance, or, as he obser ves, a 
fact “pregnant with serious doubts.” He 
seems to think that they were afraid to come 
forward and give their evidence, inasmuch 
as they probably could not declare on oath- 
that they commanded large fonds in the 
shape of streedhun from which they could 
have supplied the ‘funds for obtaining the 
lease in question ; that if they had such 
separate funds they must have kept account 
books, and that if they had kept those books, 
why had they shrunk from producing them ; 
that although Pitambur Sen had deposed 
that his. wife had seperate ‘funds, the Subor- 
dinate Jadge did not credit his aver ment ; 
that the mule defendants had given no entis- ' 
factory accopnt, although they were examined 
in Court ou this point as to why they could 





moneys drawn from Conrt by them; that 
there are two letters dat-d tespectively the 
27th Chyet 1274 and 29th Chyet 1274, 
Written by Pitambur, which were admitted 
by Pitambur and which prove ton certain 
extent that Pitambur, and not his wife, isthe 
beneficial lessee ; that these letters wero writ. 
ten at a time when Pitambor could have had 
no real motive for concealing the real facts from 
Nubo Kristo to whom the letters were 
addressed ; and that therefore it is evident and 
clear that the possession of the ijarah was 
with the male defendants and not with the 
female defendants. 

With reference to the first plea in bar, the 
Subordinate Jadge was of opinion that it was 
very clear that the beneficial lesseer, and not 
their trustees or benamdara, mast be called 
upon to show why they should not pay to the 
plaivtiffa the rent due from the mehal they 
have held possession of; and as the plaintiffs 
cannot recover what is due to them from the 
male defendants who were in possession of the 
property, without resorting to the Civil Court 
which alone is competent to grant the equit- 
able relief which the plaintiffs ask, they have 
therefore a right to come into the Ciril. 
Court. ` i 

On the second plea in bar, namely, whether 
the suit is barred under the provisions of 
Section 2 of Aot -VII of 1859, the Court 
was of opinion that the parties to this sult 
being different from those who were sued in 
the oiei of the Collector for rent, and that 
as the plaintiffs seek to establish their present 
claim os inst the beneficinl’ lessees, the 
defendants Nos. 1, 8, and 6, ond as the women 
have been brought into tlie suit more as pro- 
Jormd defendants than for any other purpose, 
this suit is therefore not barred ander Seo- 
tion 2. a 

Then on the third issue in bar, the Sub- 
ordinate Judge found that the provisions 
of the rent-law do not operate as a bar 
to the admission of this suit; that, under 
the rent-law, the question of who was 
the beneficial lessee could not be decided 
by the Revenue Court, and therefore that this 
suit has been properly brought in the Civil 
Court to determine that question. ? 

On the question whether there was any 
misjoinder of cnuses of action, the Subordin- 
ate Judge found that there was no such 
misjoinder, and we may observe that this 
question has not been pressed in any way 
before us, 

On the fifth issue in bar, namely, grhether 
the suit is barred by the law oe aton 
the Subordinate Judge found that a portion 





































they made for not producing these accounts, 
namely, that they were in a state of dis. 


arrangement “ cafa fare’ was a frivolous 


and unsatisfactory excuse, and that therefore 
on the whee of the evidence it appeared clear 
to the Subordinute Judge that the money 
paid os bonus for this lense came from the 
defendants Gudadhur Dey, Gunesh Chunder 
Dey, and Pitambur Sen, and that their 
wives had nothing whatever to do with it; 
and then with reference to the question of 

ssion and enjoyment of the rents that 
it appeared thnt whatever was collected from 
the ijarah mehal was remitted to the male 
defandants who made either personally or 
through their agents all settlements in con- 
nection with the ijarah ; that all law suits 
were personally conducted by them and all 
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of the euit is barred. He is of opinion that 
the leena causo of action did not arise 
on the rejection of their motion by the High 
Courteunder Section 15 of the Charter,” but 
from the date when the rent claimed became 
due; that as the plaintiffs have asked for 
rent from Falgoon 1278 to Kartick 1275, and 
as the 
Pous 1277, itis evident that more then three 
years have elapsed from Falgoon 1278 to 
Pous 1277, and on this account the plaintiffs 
could not recover in an Equity Court the 
rent due for a period beyond three years, and 
therefore all kists due before the 8rd of Pous 
1274 must be considered as barred under the 
statate-of limitation, applying the three, years’ 
Tale. 
. The decree of the Iower Court, therefore, 
was to the following effect : that Rupees 7,700 
only out of principal claimed, namely, Rupees 
12,700, be decreed with:costs in proportion 
against Pitambur and Nubo Kristo Mooker- 
jee in the. following proportion, namely, 
one-third from Pitambor and two-thirds from 
Nubo Kristo. The Subordinate Judge held 
that the plaintiffs were not entitled to a joint 
decree, but that they were only entitled to a 
-separate decree, and that the liability of each 
of the beneficial lessees must be regulated 
per capita ; and, applying this rule, the Subor- 
dinate Judge found that Pitambur represented 
one-third of the lease and that Nubo Kristo, 
who has purchased from Gudadhur Dey and 
Nubo Comaiee Dossee, represents two- 
thirds of the lease. Gudadhur Dey and 
Gunesh Chunder Dey were absolved, inas- 
. much as they had no possession from Pous 
1274 to Kartick 1275, on the ground, ap 
parently, that their right and title in the 
ijarah had to their vendee Nubo 
Kristo Mookerjee.- The ladies defendants 
were to'be not liable, inasmuch as they were 
merely the osteusible lessees, but they were 
not allowed their costs innsmuch as they 
wilfully-disobeyed, as the Subordinate Judge 
holds, the orders of the Court by refusing to 
_ give evidence, and he therefore applies: the 
provisions of Section 170 of the Code of 
Civil Procedure to their case; and sgainst 
this part of this judgment of the Lower 
€ourt with reference to the costs’ of these 
ladies, no nppeal has been preferred. 

Wih reference to the question of interest, 
the Subordinate Judge held that the plaintiffs 
were not entitled to claim interesi, which we 
may observe amounts to the sum of Rupees 
4,641, nnd the rensons given by the Subordin- 
ate Judge for not allowing interest are that 
the plaintiffs had full knowledge of the fact 


plaint was not filed till the 8rd of 





that the malo defendants were the beneficial 
leesees and not their wives, and as they 
neglected to avail themselves of the equitable 
relief to which they are entitled, and os the 
delay was attributable to the laches of the 
plaintiffs, the defendants, who are now made 
liable for the first time for the rent, cannot be 
called upon to pay interest... 

Gudadhur Dey and Gunesh Chunder Dey, 
although their liability was not declared, and 
they were exempted, were not considered 
entitled to their costs, because they were 
necessary parties to the suit, ` 

Taking the appeal of Piiambur Sen, first, 
we think it proper to decide the main ques- 
tion first, namely, whether the lease admit- 
tedly taken from the plaintiffs on the 29th of 
Srabun 1271, was taken by the male defend- 
ants, Gudadbur Dey, Gunesh Chunder Dey, 
and Pitambur Sen; in the names of their 
wives, they being the beneficial lessees, - or 
whether the apparent state of things, nemely, 
that the ladies are the lessees, is the true 
state of things. In deciding this question, 
we are very sensible of the necessity of not 
being too apt, as their Lordships in the Privy 
Council have onsidered Judges in India to 
be, to see fraud' every where. We are also 
not unmindful of the remarks which have 
been made by their Lordships in the cease of 
Moonshee Buzul Ruheem versus Shumsoo- 
nissa Begum, to be found in Volume VILL 
Weekly Reporter, Privy Conneil Decisions, 
poge 11, namely, that “the habit of holding 
lend benamee is inveterate in India, but that 
that does not justify a Court in making every 
presumption against apparent „ownership ;” 
and we are also sensible thnt there may be 
ciroumetances in a case which throw oon- 
siderable suspicions over the case, but that 
such suspicions are not proof. We, thereforey 
in deciding this question, think that we ought 
to look to the peculiar circumstances of this 
cake, and, in coming to a decision upon the 
whole case, we ought to consider these cir- 
cumstances and the probubilities* guided to 
our judgment by the cautjonary remarks 
which have been already alluded to. In the 
first plnoe, there can be no doubt that the 
ostensible lessees stand in the position of 
wives to the defendants who are now said to 
be the beneficial leasees ; ‘that alone, of 
course, would not be sufficient to raise a pre- 
sumption that the wives were only holding 
this lense as trustees for their husbands, but ` 
the close of ‘relationship of the parties is a 
point which must not be altogether lost sight of 
in deciding upon thé probabilities of the case. 
The next point which has had considerable 
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influence over us in arriving at the opinion 
which we have formed on this question, i» 
that these ostensible lessees are three ladies, 
not all of them connected with each other, 
but only two of them, namely, Sabitra Soon- 
duree Dossee, the defendant No. 2, and Nubo 
Coomaree Dossee, the defendant No. 4, who 
appear to be sisters-in-law. Bughoo Mohun 
Dossee, the defendant No. 6, who is the wife 
of the appellant before us, Pitambur Sen, 
defendant Np. 5, is in no way connected with 
her so-called oo-lesseesa. Pitambur Sen is not 
of the same caste as Gudadhor Dey and 
Gunesh Chonder Dey, and it is therefore 
in our opinion highly -improbable that three 
ladies, one of whom is in no way connected 
with the other two, and a perfect stranger to 
- them, should enter with them into a transac- 
tion of this description in which the payment 
of a bonus amoutiting to a very large sum, 
namely, Ra, 12,000, is involved. Then apply- 
ing the test, whioh no donbt is the oru- 
cial test in cases of this description, namely, 
the source from which the consideration- 
money came, we find on a consideraiion of 
the whole evidence that there can be no 
doubt that this money was not supplied by 
the ostensible lessees, the aforesaid three 
ladies, In this case, the defendants Guda- 
dhur Dey and Pitambur Sen have been 
examined in Court. We take first the evi- 
dence of Gudadhor whichis printed at page 
20 of the Puper-Book. He says that his 
wife did not inform him of her having taken 
the ijarah until the terms had been finally 
settled, although he admits that at the time 
when the overtures were made he went to 
the house of the zemindar at Cossipore for 
the purpose of bringing about the lease; 
then, with reference to his wife possessing 
any separate estate of her own, his deposition 
is, to say the least of it, very unsatisfuctory 
end vague. He says, “my wife received 
money from her father as jowtook, and J have 
also presented her with Rs. 2,000 or 4,000;” 
and thei#he says,—“ I do not exactly recollect 
how much money J have given her.” He 
states tha: he is not aware how much there 
wns in his wife’s tubbil or- existed at the 
time when the ijarah was taken ; that, at the 
request of his wife and of his wife’s sisters 
he aud Ganesh Chunder Dey gave them 
advice that the property was good, and that 
they ought to take it; that he does not 
know why they asked him for his advice ; 
he ndmits that he used to manage the mehal ; 
that he used to take from his wife and 
sister-in-law the costs of the suits carried on 
on their behalf, and that if they had no money 


o 


he used to pay for them and advance it as 
a loan ; that that advance was not entered 


in his books ; that heis unable to say whether 
any portion of the consideration-momey was 
paid by a bank-note belonging to his twist 
business, although he bad in a previous por- 
tion of his deposition stated thatthe whole 
of the consideration-money was paid in cash ; 
that he was unable to produce his account 
books, although called upon by the Court to 
do so, because they were disarranged ; the 
witness wos unable to state how they had 
become disarranged although asked by the 
Subordinate Judge to explain that. 

- The defendant Pitambur Sen, the husband 
of Bughoo Mohines, who was’also examined, 
admits that he was a witness to the kabooleut 
executed by these ladies. He says that his 
wife paid Rs. 4,000, or one-third of the 
bonus; that she had a separnté tuhbil; that - 
she kept her money in a separate box, of ' 
which the key was in her custody ; that his 
wife only kept rough accounts, which we 
may observe are not produced in Court, that 
he keep» uo khatta books, aud that his khatta 
books in conuection with the twist business 


are disarranged <ccafà fan,” and that he 


heard that they were disarrauged from his 
gon. Then, with reference to his wife having 
separate funds of her own, all that he states 
is that his wife’s mother gave her Rs. 5,000 
and that he heard. of this many years ago 
from his mother. 

Now, there can be no doubt, as observed 
by the Subordinate Judge, that the onus is 
upon the plaintiffs in this case, but it appears 
to us that the plaintiffs have done all in their 
power to discharge themselves of that onus. 
They have cited the ladies defendants as 
witnesses ; they have called upon them to 
produce their books, and they have called 
upon the male defendants, who.-have been 
examined, to produce their account books ; in 
short, they have endeavoured, to the very best 
of their power, to prove their case fiom the 
books kept by the defendants. 


Looking, therefore, to the fact that there 
is no proof beyond the vague and unsatisfao- 
tory statements of the two husbands, Guda- 
dhar Dey and Pjtambur-Sen, that these ladies 
had any sepnrate funds of their own from 
which they could have paid this bonus ; 
taking into consideration the near ionship- 
of the ostensible lessees to the male defend- 
ants, who are alleged to be the beneficial 
leesees ; looking to the very unsatisfactory 
explanation given by the defendants for not 
producing their account books, which would 
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have -at once shown how and by, whom this 
consideration-money was paid ; and also look- 
ing to the whole of the evidence as to the 
dealings-with this property on the part of the 
defendants, the husbands, we can come to 
nu other conclusion than that at which the 
Subordinate Judge bas arrived. 

We may observe that in a case of this de- 
scription, which involves a question of fact, 
we ought not to disturb the finding of the 
Lower Court unless it was clearly shown that 
the decision of the Subordinate Judge,--who, 
we may observe, is a Hindoo Judge of great 
experience and ability, and who had the 
witnesses before him, and was folly competent 
to arrive at @ proper conclusion In a case of 
this description—was a wrong decision. 

Mach stress has been laid upon the conduct 
of the plaintiffs in this case, It is said, and 

‘truly sald, that they have all along treated 
these ladies defendants as the real lessees ; 
that they have sued them for rent; that they 
have obtained decrees for rent as nst 
them on various occasions ; that they have 

led to recover from them the amount 
due under the decrees ; that they have sold 
properties in sativfaction, said to belong to 
these ladies, and that it is only when the 
means of tle ladies have been entirely ex- 
bausted that they have brought this suit in 
the Civil Court to fix the liability upon the 
husband defendants on an aserment that they, 
and not the ladies, are the beueficial lessees. 
Jt is also said that the statement in the plaint 
that the plaintiffs were not well aware of the 
benamee rights of the defendants is contra- 
dicted by the evidence of the two plaintiffs 
who have been examined. We observe that 
the plaint is not verified by the plaintiffs, and 
one of the plaintiffs who has been examined 
appears to know very little about the case ; 
but he admits that he did know at the time 
the lease was taken that the names only of 
“the ladies were used, and that the husbands 
were the beneficial lessees. Wo think, how- 
éver, that there is nothing in the conduct of 
the plaintiffs which would prevent them in 
any wnay from-raising this question, namely, 
whether the male defendants were the bene- 
ficial leasees or not. It may be admitted, we 
think, that a person may be responsible in 
equity to pny rent although not the legal 
tenant and not legally responsible for the 
rent; the equity against the cestui que trusts 
results from the fact of their entering into 
poasersion and enjoyment of the property. 
Of course, the plaintiffs sued under the rent 
law the ostensible lessees, for under that law 
the question. of who were the beneficial 





lessees could not be raised, and as long as the 
plaintiffs secured their rent from the osten- 
aible lsssees they were contented to do so; 
bat when the tenure passed away by sale in 
execution of a decree to a third party, and 
after the plaintiffs had recovered all th 
could from the ostensible lessees, we think 
that they were entitled in equity to claim the 
rent from the parties who were really in 
possession and enjoyment of the profita during 
the period for which the rent is claimed. 
Therefore, on the question whether this lense 
was taken benamee in the names of these 
three ladies, tha beneficial: lessees being the 
male defendants, Gudadhur Dey, Guuesh 
Chunder Dey, and Pitambur Sen, we entirely 
concur with the Subordinate Judge in the 
view which he has taken. 

Having disposed of the main question 
between the parties, we p4ocsed to consider 
briefly. the pleas in bar raised by the defend- 
ant. The plaint discloses a clear and dis~ 
tincė cause of action; the plaintiffs seek to 
make the defendants liable for compensation 
for the use and occupation of the land the 
profits of whioh they have enjoyed, ` ; 

In the course of the argument, it was con- 
tended that under the terms of the knboo- 
lent, admitting that the defendant Pitambur 
Sen, appellant in-this Court, is the beneficial 
lessec, he is not liable and that the plaintiff's 
only remedy ander the kubooleut is to pro- 
ceed under Section 78 Act X of 1889, in 
ejectment. With reference to this conten- 
tion, which was not raised in the Court 
below, we may observe that the properties 
demised have passed by sale at auction in 
execution of a decree toa third party, that . 
third party not belug liablé for the period 
during which the plaintiffs clnim compen-: 
sation. Pitambur Sen in his evidence admits 
that the whole or 16 annas of the tenure ` 
has’ been sold; the only remedy, therefore, 
left to the plaintiffs in to proceed as they 
have done, namely,.to have it declared that. 
the male defendants are the beneficinb lessees, . 
and sre therefore in equity bound to pay e 
fair and proper compensation for the lands 
of the plaintiffs for the period during which ` 
they have enjoyed the rents, The limitation 
question will be considered on the appeal 
of the plaintiffs. The plea of res adjudicata, 
which was not seriously pressed,.is algo over- 
ruled for the reasons given by the Subor- 
dinate Judge. The parties to this snit nre’ 
not the snme as in the previous rent suit, 
and the subject-matter of the present suit and, 
that of the rent suit are entirely distinct. We 
dismiss the appeal of Pitambur Sen with costs. 
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We now proceed to deal with the appeal 
of the plaintiffs. 

The points taken are— 

1s4—That the Subordinate Judge was 
wrong in applying limitation to any portion 
of the plaintiff’s claim. : 

2ad,—-That interest ought to have been 
avwaided. 

8rd,—As to the question of costs. 

4th,—That the decree ought to have been 
a joint one. 

We think that the Subordinate Judge has 
improperly applied the statute of limitations 
to a portion of the plaintiffs’ claim. It is 
clear that this is not a suit for rent, but for 


compensation for the use and Occnpancy of 


the Innds demised. The suit has been pro- 
perly brought in the Civil Court. It may be 
that, In estimating the damages, the plaintiffs 
have taken the rent payable by the lessees ns 
Tepresenting an equitable scale whereby to 
measure the damages; and we are of opinion 
that this is a very fair basis upon which to 
calculate the compensation which the de- 
fendanta, who huve been found to be the 
beneficial lessees, are bound to pay to their 
lessors, the plaintiffs, for it must not be lost 
sight of that the difference between the rent 
payable to the plaintiffs, the lessora, and. the 
rents enjoyed by the lessees must have been 


considerable looking to the large amount of 


bonus paid. To a suit of this description 
the provisions of Clause 16, Section 1, Act 
XIV of 1859, or six years, which governs 
the case, apply, and it is clear that applying 
that Clause no portion of the olaim is beyond 


time. We, therefore, modify the decision of 


the Subordinate Judge in this respect and 
declare that no portion of the claim is barred. 


On the second point, namely, the question 
of interest, we think that the Subordinate 
Judge was a in not awarding any in- 
tereat, The plaintiffs admit that they were 
aware at the time the properties were de- 
mised that the lady defendants were nominal 
lessees, nnd that their husbands, the male 
defendants, were the beneficial lessees. The 
plaintiffs, with this knowledge of the true 
state of affairs, took no timely steps to have 
the liability of the beneficial lessees dealured 


and determined; they cannot, looking to their 


laches, be entitled to interest, 


On the question of costs, a matter in the 
discretion of the Court, we are not inclined 
to interfere with the order of the Subordinate 
Judge in this matter. © `’ 





On the lest point, after hearing the argu- 
ment, we are of opinion that the view taken 
by the Subordinate Judge is an equitable 
one. He hns made each lessee liaiñe to the 
extent of their eujoyment of the rents. It 
is clear that the lessees did, as amongst them- 
selves, collect and enjoy the rents in distinat 
shares. To pass a joint-decree would be 
making Pitambur Sen liable at the option of 
the plaintiffs for the whole of thè compen- 
sation claimed, although he admittedly only 
enjoyed one-third of the rents. Nubo Kristo, 
who has been declared liable for two-thirds, 
has apperently gone over to the plain tiffa, 
and we cannot permit the plaintiffs who are 
serking equity to recover the whole claim 
from Pitambur Sen, leaving him to further 
litigation in the shape of a contribution svit 
against his co-defendant Nubo Kristo. 
Moreover, we find that the appeal of the 
plaintif is not valued at Rs. 17,241, but at 
Rs. 9,541. Itis clear that if the plaintiffs 
wished to raise the question of joint- liability, 
they ought to have appealed on a stamp 
covering the full amount claimed. 

With reference to the defendant Gnda- 
dhur, who has not formally appealed, but 
who is represented by a plesder, we are of 
opinion that as we have held that no portion 
of the plaintiff's claim is barred, he, Guda- 
dbur, is liable inasmuch as although he has 
parted with his interests to Nubo Kristo, 
such alienation was made without the consent 
of the leasors, the plaintiffa, and eannot be 
binding upon them. If Nubo Kristo has, as 
we are told, entered into an agreement to 
indemnify Gudadhur, ro muoh the better 
for him ; but that is a matter between Guda- 
dhur and his vendee Nubo Kristo ; the 
plaintiffs have no concern whatever with any 
such arrangement. 

The result is that the appeal of Pitambur 
Sen, No. 222, is dismissed with all costs, 
and the appeal of the plaintiffs, No. 209, 
decreed in the modifled form mentioned above, 
namely, as rega ds limitation nlone, 


We think that the plaintiffs should 
the costs of their appeal in this Court. 


pay 
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“the event of the suit being decided in my 
“u favor we shall each of us take the costs, 
“meme profits, jotejammah, and the talook 
“in the shares mentioned above. We will 
“both of us institute the said suit in Court 
“as plaintiffs. Neither of us shall be able 
“without the consent of the other to com- 
“promise, settle, or make any adjustment 
“u whatever of the case.” on 

It appears that a short time after, in Sep- 

































The 8rd May 1872." 
Present : 


The Right Hon’ble Sir James W. Colvile, Bir 
Montague E. Smith and Sir Robert P. 
Collier. 


Sale of Property (not is Possession )— Cham- 
' perty. 


On Appeal from the High Court at 
Ca 


Tonia tember 1866, Jogessur Ghose entered into a 
Bhoþosoonduree Dossee deed, which may be termed one of compro 
SE i : terius : mise, with Iesur Chundur Dutt, who was the 


claimant and in actual possession of the 
greater part of the property referred to in the 
previous deed, and that by this deed of com- 
promise a portion-of the property was divided 
between them. Thereupon this suit was 
brought by ‘the plaintiff. It is material to 


Issur Chunder Dutt and others. 


purpose the suit in th of ope seas ve : 
yes as plaintiffs. ely afterwards A we rad fats observe that it is not a suit claiming specific 
a deed of compromise with O, who was the clamant performance of or damages for breach of the 


in grea 
ip question, by which a portion of tae peoe by B | Jogessur Ghose, but thnt it is in the nature 
of an-action of ejectment. It is a suit to re- 
cover possession of the property mentioned in 
the first deed brought not only agains! Joges- 


sur Ghose. but against Issur Chundur Dutt, 


igs he plaintiff seeking to recover possession of 
by Jogessur Ghose, in favor of the plaintiff, Mop g : i 
; the property by virtue of the title acquired 
Pape ire ane E a renprore under that deed, not only against ‘Jogessur 
recites that J eh Gieb dé entitled. to hose, but also against Issur Chundar Dutt, 
certain pio Eom his maternal grand- whom he alleged to have obtained possession 
Sere Tair; ke Tica Unondiaposscased of Mio | 0 toe Pronetig mider oreet AT 
sliole of } otile and’ thus. pro- The Court below dismissed the suit upon 
is :—“Tt is oe i i EA ale technical ground, namely, that the plaintiff 
ü suit in Court for the end of ión could not sue Issar Chundur without joining 
“ of the whole of the pro vibe CRATE of | Jogesseur Ghose as a co-plaintif. The High 
“the afi id pare se talook, &., and Court decided, in their Lordships’ opinion, 
ee t as I have not the ne aaa ee salb pa m ee 
to institute a suit at my own expense, : $ 
“ have determined to sell you a moiety or 8 e determined it in favor of the 
A ; ; 
i ren ari one see pase on fs The principal question is the effect of the 
“ being the af left bY m Proa seas first deed, whether it operated as a present 
ú g hieh y my E transfer of the property, or only as an agree- 
Fe 4o whieh eid cad an Bonne ment to transfer i upon certain contingents 
A ? Aa anna | which did not happen. In support of the 
share of the mesne profits during the peyiod latter contention the case was referred to of 
ihe sl aera and having fixed the oon" | Rajah Sahib Perklad Sein v. Baboo Buds 
eae a Na or eas gst F Z| Aoo Singh (12th Moore's Indian Appenls, 
“th ae T this ded f| Page 275).* Without referring at length to 
o samoto you and execute this O! | that case, the circumstances of which are in 
“gale, The said amount is deposited with many respects similar to-those of the present, 
A AEE ES Tano PEE ar ‘it may be enough to quote a passage from 
i on y behalf, mna ° exi : page 806,t wherein their Lordships say,— 
suit for dispossession and my lodging ex- | « The Court bel soom to have ruled 
“ penses shall be peid out of that sum. In om ae 


Tus suit was based upon a deed executed 


a i a oe SS SSS 
* From the of Loch and Miter, JJ., dated *12 W.R, P.Q, & 
10th ee ee mee + ides” i 


contiact entered into with the plaintiff by. , ` 
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“that the effect of the execution of a bill 
“of sale by a Hindoo vendor is, to use 
“the phraseology of English law, to pass 
“an estate irrespective of actual delivery 
“of possession, giving to the instrument 
“the effect of a conveyance operating by 
“the statute of uses. ther such a con- 
“clusion would be warranted in any case is 
“in thelr Lordships’ opinion very question- 
“able. It is certainly not supported by the 
“two cases cited in the judgment under 
“review” (which are there referred to), “in 
“both of which actual possession seems to 
“have passed from the vendor to the r- 
“chaser, To edpport it, the execution of the 
“ bill of sale must be'treated as a constructive 


“ trdosfer of possession. But how can there 


“be any such transfer, actual or constructive, 
“upon a contract under which the vendor 
“sells that of which he has not possession, 
“and to which he may never establish a title, 
“The bill of sale in auch a case can only be 
‘evidence of a contract to be performed in 
“futuro and upon the happening of a oon- 
“ tingency of which the purchaser may claim 
“a specific performance if he comes into 
“ Court showing that he has himself done all 
“that he was bound to do.” 


Having regard to this 


stituted to which both Jogessur Ghose and 
the plaintiff were to be parties, 

This construction of the deed disposes of 
the oase, for even if the plaintiff be entitled 
to complain of breach of contract by Joges- 
sur, she cannot recover under it possession of 
the property against Jogessur, ae ane 
she cannot recover against Issur Chondor 


Dutt, who was no party to the deed. It may | recsonab 


be observed that even if this were a suit 
for specific performance of the contract, or 
damages ‘for the breach of it, it would have 
been necessary for the plaintiff to have 

either performance of her part of the contract, 
which was the payment of Rs. 8, to 
Dwarkanath Lehory, and such ha is 
as might have been necessary to the mainten- 


ance of the action, or at all events that she |. 


was ready and willing to perform this con- 
dition bat was prevented by’ the wrongfal 
act of the defendant. There are no such 
allegations; and if there had been, it does not 
appear that they would have ‘been sustained 
by evidence, for the case set up on the part 
of the plaintiff was not performance of this 








‘condition but something very different, name- 

ly, the payment to the defendant himself ofi 
this sum of money,’ statement which is 

disbelieved by . the High Court, ins whieh ` 
disbelief their Lordships concar. 

` On these grounds their Lordships are of opi- 

nion that the judgment of the High Court 

is right, and they will humbly advise Her 

Majesty that this appeal be’ dismissed with 

eosta, 3 


, The 29:h May 1872. 
, i a Present : 
Tie’ Hon'ble Sir Richard Couch, Ki., 
Justice, and the Hon'ble W. 
Judge. ' > 
Aot VIII of 1889 s.113—Appearance of Defend- . 
ani— Tims to produce Evidence, 


Case No. 1147 of 1871. 

Special Appeal froma decision passed by 
the Additional Judge of Patna, dated 
the 24th July 1871, affirming a decision 
of the Moonsiff of that district, dated 
the 4th Hay 1871. 


Bhoikh Awlad (Defendant), Appellant, 


Chief 
Ainslie, 


versus 


Shaikh Abdool Kureem (Plaintiff), 
Respondent. 


Mr. C. Gregory for Appellant. 


‘Baboo Ltomesh Chunder Mitter for 
i Respondent, 


Whare, If dafendanit had not appanred, tha Coit would 
hare been boand under ». 118 Act 


Cowok, C. J.—In this case the summons 
to the defendant to appear was served at 10 
o’olock in the morning of the 2nd of May, 
and he was to appear at 12 o'clock on the 
8rd. Now, if instecd of appearing, he 
had stayed away, the case would have come 
under Section 113 Act VIII of 1859, which 
says that, if the plaintiff shall appear and the 
defendant shall not appear, and it shall be 
proved to the satisfaction of the Court that 
the summons wns served on the defendant, 
but not in sufficient time to enable the defend- 
ant to appear and answer to the suit on the 
day fixed in the summous, the m shall 
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postpone , the heating of the sult to a| Mr. M. M. Ghose, and Baboos Ashootosh 
y. 


, future day to be, fixed Sy the Court, and may 
- direst notice of such day to be given to the 
* defendant. 

In this case, we think that if the defendant, 
instead of appearing as he did, had not 
appeared, the Court would have been bound 
to adjourh the hearing to a future day, because 
sufficient time had not been given him to 
appear and gnswer to the suit That being 
the case, his appearing ought not-to put him 
in a worse position ; and it was a reasonable 

uest, which was made on his behalf by his 
ee that time should be given to him to 
produce such evidence as he could in support 
_of the case that he put forward. We say 
nothing as ‘to.what that case is, or as to the 
mode in which he had stated it in his written 
statement; but it was too much to reqaire him 
on so short a notice to produce his evidence 
in support of any defence that he. might’ 
have. : Bg A 
. Looking at. this Section, and seeing that, 
‘in fact, if he had not come at all, the Court 
would have ‘been bound to postpone the 
hearing, we think there is nothing in his 
‘appearing which ought to make any differ- 
enoe, and it was a case in which it wns really 
proper that-the hearing should be adjoprned. 
Therefore, the sult must be remanded to the 
first Court to be re-heard. ` 





The 1st June 1872. 
a i _ Present: es 
The Hon'ble F. B. Kemp and F. A. Glover, 
a Judges. 
Solsknamah— Constraction—Right of Zemindar 
(to collect Tos aad Cossos )— Erection ©, 


Khuttees or Fish Market or Exchange )— 
Damnum Absque Laguri. 
: Case No. 1381 of 1871.’ 
Special Appeal from a decision passed’ by 
the Subordinate Judge of Midnapore, 
' dated the 14th September 1871, reversing 
«a decision of the Moonsiff of Namal, 
‘dated the 8lst January 1870. . 


‘Bhooyah Okhoy’ Narain Mohepattar 
{one of the Defendants), Appellant, 
versus 


‘Rajah Gujendro Narain Roy (Plaintiff) 
` Respondent. : 


Bahoos Sreenath Doss, Kalee Mohwn Doss, 
‘and Grija Sünkur Mojfoomdar for Appel- 


Dhur, Mohesh Chunder Chowdhry, and 
Kumla Kant Sen, for Respondent. 


to the defendanta -the 

of a Abuttess or fish-market or exahange by the plain- 

iff upon his own lend (the former ove having been 

destroyed during his mianrity) wis not ee 
tighta, or in oontravention of the tons of 

h the lishment of the 


and that 
would divert profit from the defendants to the 
chaque imperil, 


plaintiff, yet the loss was a dome , 
Glover, J—Tur plaintiff in this case sued 
to have his right declared to collect certain 
descriptions of tolls or cesses within certain 
boundaries, and to erect a AAuéttees on his 
adjacent zemindaree land for the purpose of 
colleating thess tolls. He alleges that this 
Tight had been regularly exercised by his 
predecessors under the provisions of a solsak- 
namah entered into between them ‘and the 
predecessors of the defendants, whereby the 
defendants were restricted to the gulkur 
rights in the mokana. Plaintiff goes on to 
say that, doring his minority, the Court of 
ards hegleoted the right of erecting £hut- 
tees, and taking tolls therein in consequence 
of which the defendants interfered and pre- 
vented plaintiff from erecting the khuttess 
when he attained majority, and so dispossess- 
ed him of his right. ; 
It is admitted that in 1849 there was an 
Act 1V of 1840 award made between the 
parties and in favor of the dofendanta, and 
also that a proceeding under Section 818 of 
the Criminal Procedure Code has resulted 
unfavorably to defendants. ; 
_ The defendants admit plaintiff's title to the 
land on which he seeks to’ erect the kAnttees, 
but deny his right to erect such a building, or 
to interfere in any way with the defendant's 
right of julkwr. They also plead that the — 


‘| plaintiff hes never ‘exercised the right he now 


claims, and is. barred by both special aid 
general limitation. a 
I understand the word AAwttess, as used 
throughout these pleadings, to mean a sort 
of mart or exchange to which fishermen 
resort for the purpose of selling their fish, 
and where intending purchasers oongrogaie. 
It is a sort of small barar, in fact, where 
buyers and sellers of fish may mest and 
their reapective transactions., ` , ` 
The Moonsiff held that, as neither plaintif 
nor his predeossors had exercised the right 
now sought to be declared for upwards of 
60 years, his claim was barred by limitation. 
He went on, however, to decide the merits of 
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the plaintifs claini, and thought that he 
(plaintiff) had no right under the solena- 
mah to erect the khutices or to take tolls, 
inasmuch as thot was a direct interference 
with the judleas, and with the dafendant’s 
rights of yuldur, 

The Subordinate Judge, on appeal, reversed 
this decision, He found on the evidence 
thatthe plaintiff bad been in possession of 
the right claimed within 19 years of the in- 
stitution of suit, and that his erecting AAué tees 
and taking tolls or ceases from parties fre- 

uenting it, was not an inte: ferevos with the 
Saliens, ns provided against by the 18th para. 
of the solehnamak. ‘He decided thet ‘the 
plaintiff had the right of using what was 
admittedly his own land in the way he con- 
osived to be most advantageous, and that he 
ought not to be prevented from erecting the 
kAnttees in question. ý 

The substantial objection taken to. this 
finding is thai the plaintiff never asked for 
permission to erect a kAwttees on his own 
Innd, and that the Subordinate Judge has 
misunderstood the plaint.- There is a further 
objection as to the way in which the Subor- 
dinate Judge Las treated the question of 
‘limitation. 

The first objection has: a very plausible air, 
‘and I was at ‘fret inclined to think it fatal to 
the plaintif’s deeree. On further consider- 
ation, however, it appears to me that the 
plaintiff s claim was really to colleat certain 
tolla or cesses, and that in order to do this 
effectually, he claimed to be permitted to erect 
a khuitees. Of course, as the land was his 
own, he had no cocasion to ask for this per- 
mission, except with reference to the use he 
meant to make of the building when erected ; 
for without the AAuttees there would be no 
place for people to congregate in, and no tolls 
could be collected. 

I understand his plalnt to mean this. 
Under a solehnamah entered into between 
wy predecessors and the defendant's prede- 
cessors nearly 100 years ogo, certain rights 
as to the collection -of tolls and cesses were 
reserved to the-semindar, and certain julkur 
rights were reserved to the defendants, the 
ijaradars. To carry out my right. it is 
necessary that I should have a place to which 
Lboatmen and’ fishermen may resort, and this 
place I wish now to re-build, it having 
been destroyed during the time of my minor- 
ity. Without a khwttees I cannot collect 
what under the soleAnamah I am undoubted- 
ly entitled to collect,-and therefore I include 
in my plaint a prayer for permission to erect 
such a building. - 


This was in my opinion the view of ‘the 
plaint taken by tha: Subordinate Judge, and 
on that view the judgment, though apparent- 
ly confined to the giving authority for building 
a khutices, is in-reality a decree for all that 
the plaintift asked. 

The fhots appear to be thees :— The pliu- 
tiff ia the xemindar, and within his estate lies. 
an estuary, or perhaps n smali arm of the sen, 
which is the terma of the solekxamah 
held by the defendants on e perpetual lease 
at @ yearly rent of Rs. 80. The defend- 
ants give permits to fishermen, and they. 
have also, it would seem, 4 kAwttees or mart 
within the limits of their own property where 
these fishermen, and probably other b.atmen 
have been in the habit of resorting. A rival 
khutises, and one probably better situated, 
would, of “course, diminish the defendant's 
inftuence and -profits, and they eccardingly. 
denounce it as in interference with their 
rights under the soleAnamak. 

Article 13 of the solehnamak is to the 
following effect :—Beer Narain (ancestor of 
plaintiff) is the owner of the mokana (mouth 
of river estuary) and he shall take all profits 
that come from the sea (meaning flotsam, 
jetsam, alip-duea, and the like), There is no 
mohasooil tax in the mohkana; but if there 
be, Boer Narain shall take it The sulker- 
shall remain in tjara with Modhoo Soodun 
(defendant’s ancestor) ata yearly jumma of 
Ra. 80, and Beer Narain shall have no power 
to interfere with the flahermen. 

Now this document gives the plaintiff 
power to collect all cesses that may at ey 
time be leviable in the ohana or estu , 
loug as he does not iiei iors with the de a 
ant’s fishermen. -He might,' for instanco, 
tax all beats going and coming so long as he 
Jet the fishermen’s boats alone, aud this pro- 
teotion for thelr tenants was the sole privilege 
accorded 10 the defendants by the solena- 
mah? In all other respects the somindar’s 
rights wore acknowledged and specified. 

What then does the plaintiff ask which is 
contrary to the stipulations of the solehna- 
mah; He does not interfere with the fisher- 
men, that is clear. He does not foroe uny of 
them, or indeed any one else to frequent his 
khuttees, lie merely establishes such a place 
in a convenient situation close to the moana, 
bat upon his own land, aud announces lis: 
hae of taxing those who make uso of 

"Ju asking for permissiqn to do this, I 
his not see that hein any way exceeds his 
rights or contravénes the stipulatioys of the 
ruffaramah. If the fishermen prefer his 
khultees. to the &huctees of the defendanta, 
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the latter cannot complain; aud if the gene- 
ral publio of those parts would rather. attend 
“his mart than the defendants, the plaintiff is 
surely mot to blame. I, have no doubt that 
the establishment of this kAuttees will divert 
profit from the defendants to the plrintiff, but 
the loss is a damnum abs ingurid, It 
nppears to me that the decision of the Subor- 
dinate Judge on this part of the case, though 
somewhat clumsily worded, is substantially 
right, and shonld be upheld. 

Then as to limitation. - On the general 
question the Subordinate Judge has found on 
the evidence that the plaintiff has proved 
possession within 12 years, and his finding 
cannot be questioned in special appeal. 

` It is objected that he has come to no deci- 
sion on the issue of special limitation, but I 
do not find that the point was at all pressed 
before him. Aud the. non-reversal of the 
Act IV award cannot prejudice the plaintiffs 
title if he has one. Granting that the Act 
LV award stands for ever, the effect would be 
absolutely wil as against-a finding by a 
Civil Court on the title, 

On the whole, therefore, I am of opinion 
that the Subordinate Judge’s decision is not 
wrong on- any point of law, and that this 
special appeal should be dismissed with costs. 

Kemp, J.—I oonour in dismissing the spe- 
cial appeal. The plaint is not very explicit 
as to the relief asked for, but, after healing 
the argument, and considering the whole 
case, I think that the decree of the Lower 
Appellate Court is correct. The relief 
which has been afforded, is not on the whole 
inconsistent with the case made out by the 
plaintiff. 


The 8rd June 1872. 
‘Present : 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

3 Case No 1192 of 1871. 

. Notice of Enkaacemeni— anos of Rent (by 
Purchase or Lease )—Act X of 1859 s. 13. 
Special Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 22nd Alay 1871, reversing 
a decision of the Moonsiff of Duar- 
bhangah, dated the 22nd February 1871. 


Khaskee Roy and others (Plaintiffs), 
Appellants, 


S versus 


Fursund Ali Kuan (Defendant), Respondent. 


n 


Mr. Lingham for Appellants., 


Mr. C. Gregory for Respondent. 


A person by whom notice of enhancement was serred 
at the time when the rent was payable to him, is entitled 
i enurely by a sale, or partially by a lease, to oon- 

purchaser or lessee the rent with the inadent 
its being Hable to enhancement under that notos. 
The purchaser or lemeo is not obliged to serve fresh 
notice of enhancement. 

Conch, C. J.—Im this case, the notice of 
enhancement was served by the person to 
whom at the time of the service of the notice 
the rent was payable, and that appears to be - 
what is required by the Act. The question, 
indeed, which is raised here is, whether the 
notice having been served by the person to 


‘whom the rent was then payable, that person 


can, either entirely by a sale, or partially by, 
a lease, convey to the purchaser, or lessee, 
the rent, with the incident of its being liable 
to be enhanced under that notice, We-do 
not see any reason that he should not be at 
liberty to do go: there,is nothing in the Act 
which prohibits it. The enhancement is an 
incident to the rent which he conveys away, 
and it would cause the gi eatest inconvenience, 
and might sometimes cause considerable in- 
justice, if it waa not possible for the zemindar, 
who had given notice of enhancement, to 
make any dispogition of his property, without 
the whole of the notices falling to the ground, 
and the person who took from him, whether 
as purchaser or lessee, being obliged to serve 
fresh notices before any steps could be taken 
to enhance the rent. We cannot think that 
that was intended by the Legislature, and 
there are no words in the Act which would 
lend us to suppose that it was. 

With regard to the case in the VIII 
Weekly Reporter, page 72,* we cannot help 
thinking that it most be in some way mis- 
reported, and that the learned Judges did not 
decide what they are reported to have done. 
Mr. Justice Glover say :—When the uotice 
“ was served, the xemindar wns in possession 
“and in receipt of rent. No farm had been 
“ given, and the farmer did not exist. The 
“wording of Séction 18 is imperative and 
“makes it absolutely neoeesary that the 
“ party to whom the rent is payable should 
“ be the one to issue notice.” So far that is 
exactly what the Seotion does say, and “ when 
that notice wasserved, the farmer was not that 
party.” No doubt, the farmer was not that 
party then, and was not the party to serve 
the notice; the zemindar was the party then, 





——— 


* The report has again been compared with the origt- 
nal jodgment and Dand to be perfectly correot, 
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nnd the party to serve the notice.- The 


to prove plaintiff’s previous possession 


goes 
Judges seem to think that the notice must be | as well os bis right in the bheels in dispute. 


rerved, not by the party to whom the rent 
was payable, but by the party to whom the 
enhanced rent woald be payable. Then they 
mny: A ruling of this Court (III Weekly 
Reporter, p. 157) supports this view of the 
question; but really it does not, and this 
makes us think there is some mistake in the 
report, and that it cannot be treated as a deci- 
sion on this point in favor of the present 
respondent.* 

. We think that here the notice was a good 
notice at the time it was given, and that the 
lessee is entitled to the benefit of it, and may 
bring the suit for enhancement. Any defence 
whioh the tenant might have against the 
zemindar would be good against the lessee. 
The tenant is not in any way injured by the 
lessee being. allowed to bring the suit upon 
the notice which was given by the zemindar. 

The decree of the Court below must be 

reversed, and the suit remanded for re-trial. 
The = anna will have the costs of this 
appeal. 


The 8rd June 1872. 
Present : 
- The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter; Judges. 
Evidence (Court referring to, inadmissible). ' 
Case No 668 of 1871. 

Special A l from a es assed by 
the Su inate Judg Sythe et, Bad 
the 17th March Ta affirming a dedi- 
sion of the Hoonsiff of- Lushkurpore, 
dated the 17th September 1869. 

Goluck Chunder Doss (one of the Defend- 
ants), Appellant, 
versus 
Chunder Pershad Doss and another (Plain- 

f tiffs), Respondents. 

. Mr. M. M. Ghose for Appellant. 

Baboo Kumla Kant Sen for Respondents. 


In Lower Appellate 

fot in referring to a a eet E wera 
admissible in evidence. 
- Müter, JI this case we are not pre- 
pared to say that there was no legal evidence 
on the record on which the Lower Courts 
could have come to the conclusion at - which 
they have arrived after the remand. There 
is the evidence of two witnesses at least which 





s ges W. By Aot X Rulings, end not Ciril Baling 
p 187 


It has been said that the Lower Appellate 
Court has committed an error in law jn trent- 
ing the written statement of Dole Gobind 
Koybnatto, who is a defendant in this case, os 
evidence as against the special appellant. 
But the Lower Appellate Court distinctly 
states in its judgment that that statement is 
not admissible in evidence, and it merely refers 
to it for the purpose of remarking that the 
allegations contained in that written statement 
were fally borne out by the testimony on oath 
of the witness Juggurnath Dosa, 

For the above reasons, we dismiss this 
special Be but, without costa, as no one 
appears for the opposite party. beds 


The 4th June 1872. 


Present: 


The Hou’ble H.'V. Bayley and the Hon'ble 

' W. Markby, Judges. 
Small Canse Courts (References )—Aot-XI 
oA 1865 A 22—Inferences of act—Privity 





Reference io the High Court by the Judge 
of the Small Cause Court of Sealdah 
> and Howrah, dated the 28th Marok 1872. 
Gujendro Mohun Shaha, Plaintif, T 

_ versus 


“The Eastern Bengal Railway Company, 
Defendants. l 


Baboo Sreenath Doss for Plaintiff. 
Mr. Fergusson for Defradant 


What a Bmall Cause Court Jo re is required to submit 
under Section T3 Act X1 of 1 is not whether, upon 
the evidence in the case which the Judge has 

he is în the oouslualon whirh ha Eaa See ta 
Pogue aE a a or usage having the force of lew, 
or some question as to the construction of a document 
which j y affect the merits of the decision. 

Hiro in this oase, upon the facts stated, that the Judge 


was capable under the law of ing the inference 
which he hes drawn that i 
between the plantiff a he waa fly of ere : 
Case.—Tuis case has been remanded* to” 
me by the Honorable Judges of the High 
Court by their letter No. 874, dated the 28rd 
of February la-t, iu order that I might 1e- 
ceive evidence as to the liability of the defend- 
ant Company. I have accordingly examined 
Messrs. Prestage, Agent; Brander, Traffic 
Superintendent; Calder, Chief Accountant; 
Stewart, in charge of Enquiry Office of the 
Eastern Bengal Railway Company, and Cap- 
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tain Scott, Manager of I. G. 8. N. Company, 

‘and notes of iheir evidence and the document 
produced by them sre forwarded herewith 
for the-Court’s Information. My. fornier re- 
ference described the course of -dealing be- 
tween the two Companies, and nothing very 
material has now been elicited in addition to 
what is stated in that reference with tegard 
to the relation in which the two Companies 
stood towards each other. One fact has 
now been ascertained which I did not consider 
it to enquire-into before, vis., that 
the loss of the goods decurred while in the 
hands of the defendants. “This appears from 
the evidence of Mr. Stewart, an officer.of the 
Company, whose duty it was to enquire into 
puch cases, and who wrote the letter to 
plaintiff inviting an amicable settlement. 

I am still of opinion that the defendant 
Company is not linble notwithstanding that 
the loss took place while the goods were in 
their custody, on the ground that there was 
no privity of contract between them and the 


The goods were: delivered by the: 


laintiff. 
Jatter to the I. G. S. N. Company as per bill of 
lading, and that Company undertook to deliver 
them to Sealdah. The relation in which the 
two Companies stood to each other seems 
wholly inmaterial as far as plaintiff is oon- 
E. The forwarding note and the in- 
voice show that the Railway -Company took 
the over from the ried 8. N. Company 
at Kooshtea, and undertook to deliver them, 
not to the plaintiff or his consignee, but to 
the L G. S. N. Company. itself at Sealdah. 
It appears that the latter Company had sheds 
of their own.on the premises of the Railway 
Company at Sealdah, and a man in charge of 
them, and this man, assisted by the Railway 
Company’s clerks, used to deliver the goods 
on arrival to, the person (in this case the 
panni who. produced the bill of eae: 

the present case, the drums of jute whi 

laintiff did gt delivery of were delivered to 

im by the Railway Company's servants: it 
appears, however, from Captain Scott's evi- 
dence that tiff had also applied for deli- 


far as plaintiff is concerned, to deliver the 

There is a passage in Addison on Contracts 
a few peges further on than the extract quoted 
in my former reference, which seem decisive 
of the point, under the heading Parties to be 
made Defendants, Carriage of Passengers 
and Goods over distinct lines of Railway. 
5th edition, pp 504-5. - 





ence in 
1. G. 8. N.Gompany, the origina] contractecs, 
choose to assign to a third party the freight 
primarily due to themselves, this surely will’ 
not make the assignee liable on the original 
contract to which he was an entire stranger. 
As, therefore, I am still of opinion that there Is 
nothing in the circumstances of the case to 
make it an exception to the general rule, that 
when there is no privity of contract between 
the poets the defendant no action can 
lie 
the’ case subject to the decision of the High: 
Court on the question submitted. 





There is this difference between the pre-~ 
sent case and thoss there quoted, that then 
the whole of the freight’ was paid to the Oom- 
pany to whom the goods were originally de- 
livered, and uot to the Company who was to 
carry them to their ultimate destination. I at 
first felt ‘some doubt whether acceptance of . 
freight would not clothe the second Company ' 
with liability, and it was the diffloulty I felt 
on this point which indaced’me to make: the’ 
former reference; but, on consideration, I do 
not think that this really makes any differ-- 


the position of the parties. If the 


or’ its breach, I have again dismissed 


The Judgment of the Higk Court was 


delivered as follows by— 


Markby, J.—When this case: was- before 


this Court on the former occasion, we thought 
that the Judge of the- Small Cause Court 
was wrong in declining to go into the case 


simply on the ground that the contract was 
originally made with the India General Steam 
Navigation Company, and there was no privity 
of contract between fhe plaintiff and the de- 
fendant. We- thought that, if the evidence 
had been goue into, it was 
iff, might be. able to establish that there was 
notwithstanding a contract between him and 
the Eastern Bengal Railway Company i 


possible-the plaint- 


in 
which the Railway Company aes mA if 


the goods were lost. while iu thelr custody, 
The case was accordingly sent back to be 
tried. It has now come again to usevith the 
finding that the goods: were lost while ir the 


custody of the Railway Company, but the 


Judge says, that there was no privity of oon-, 


tract between the plaintiff and the Railway 
Company. He has, therefore, again dismiss- 
ed the case subject to the decision of the 
High Conrt on the question submitted; but, 
though the Judge speaks of the “question 


submitted,” there-is in fact no question sub- 


mitted for the opinion of this Court, It has 
been suggested by the vakeel. who appears 
for the ‘plaintiff that the question which is 
intended to be: submitted is whether, upon 


e 
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the evidence given in the case which the 
Judge has sent up, he was right in coming to 
the conclusion which he has come to. : Now, 
it was only the other day held in a similar 
case, referred by a Judge of the Small Cause 
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.The 5th June 1872, 
Present: y n 
The Hor’ble H. V. Bayley and W.*Ainslie, 
Vudger. 


Conrt in Caloutta, that this is not the proper 
form in which a case has to-be submitted. 
What the Judge was required to submit 
under Section 22, Act XI of 1865, was some 
question of law or usage hnving the force of 
aw or some question as to the construotion 
of a document which construction may affect 
-the merits of the decision. The only question 
which we can consider in the case now before 
us is, whether upon. the facts stated the Judge 
of the Small Cause Court was capable, under 


the law, of drawing the inference whiclr he | 


bas drawn, vis., that thre was no privity of 
contract between the plaintiff and the defend- 
ant. The propriety of the inference is a 
question of fact, not a question which we can 
deal with in a reference like this. It seems 
to us that it was quite open to the Judge to 
find, if he thought proper, upon the evidence 
that there was no privity of contract between 
the plaintiff and and the defendant. The evi- 
dence of that fact, and the only evidence as 
far as we oan see, was that the freight was 
paid by the plaintiff to the defendant, but it 
has been eye by one of the witnesses, 
the agent o 
Mr. Prestage, that this was an exceptional 
- arrangement adopted only in two or three 
cases, The ordinary practice is stated to be 
that the freight is paid into the offloa of the 
J. G. 8. N. Company and the remuneration 
which has to be paid by them to the Rallway 


Company is a matter of subsequent arrange- 
ment, and the reason why that ment 


was departed from in the few cases referred |: 


to was thatthe Rajlway Company had a large 
claim against the Navigation Company, which 
the latter was desirous of liquidating. The 
interpretation which the Jodge has put upon 
this is that the freight was in this onse, as in 
all otherecases, payable to the I. G. 8. N. 
Company, and it was only paid to the Railway 
Company under what may be called a special 

t. We think, therefore, that the 
Judge of the Small Cause Court was quite 
at liberty to put: the interpretation on the 
facts and to draw the inference of fact which 
he has-done in this case, vis., that no privity 
of contract has been established between the 
plaintiff and the defendant. Therefore, our 


the Eastern Railway Company, |- 


Juristiction of Civil Covrts— Partition under. 
Regulation XIX. 1814 (Meantag qf) 
"Case No. 1156 of 1871, 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhangul , 
dated ths 21st June 1871, affirming a 
decision of the Moonsiff of Soorujgurh, 
dated the 81st Awgust 1870. 


Mussamut Bhurtnn Koeree (Defendant), 
Appellant, 


c , vergus 
Tangore Singh* (Plaintiff) Respondent, > 
Mr. J. S. Rothfort for Appéllant, 


-` Baboo Unnoda Pershad Banerjee for’ 
Respondent. 
It is beyond the power of the Civil Ooarts to meke a 


Regulation XIX of 1814, which means 
ment by ths Revenue Authorities of lends 


ial & 

must be dismissed with costs. bax igs 

It is admitted, that the question of the 
right of the sister’s son to inherit- under the 
Hindoo Law need not be adjudicated, as that 
point has been settled by a decision of the 
Full Bench in the case reported at page 49, 
Fall Bech: Rulings, Volume XII, Weekly 
Reporter. ‘ : 

The only point pressed upon us is that 
involved in the second issue of the judgment 
of the first Court which it is contended has 
not been specifically adjudicated upon, and it 
is urged that the Lower Appellate Court 
should have specifically partitioned the 
8’annas share of the property and given à 
specific decree accordingly. ` 

Now this partition was beyond the power 
of the Court to meke. Partition under 
Regulation XIX of 1814 means an apportion- 
ment oy the Revenne Authorities of lands 
into shares and an assignment of the fair and 
proportionate jummas and areas acoordin 
to those shares, It is quite open to plaintiff 
having obtnined a decree for the 8 annas to 


decision ts that the decision of the Judge of | go to the Collector and apply for a partition 


the Small Canse Court should stand. 
The plaintiff should pay to the defendant 
two gold mohurs as costs in this Court. : 


under the 
of 1814, 
-The special appeal is dismissed with costa, 


provisions of Regulatign XIX 
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‘The 5th June 1872. ijmalee as before, but the Lower Appellate 


Court most clearly finds as a fact that, al- 































. , Present: é _ | though the share lensed to Mr. Crowdy was 
The Hon'ble H. V. Bayley and -W. Ainslie, | the share of an ijmalee cetate in a revenue- 
Judges. paying point of view, yet it was a distinct 


Tjmalea Estats —-Distinot Share (as' between 

_\ Sharer aad Lassee) — Ejectment — Notioe— 
Tenant holding over—Indigo Cultivatioa—Spe- 
cial Appeal. F 

_ Case No. 1051 of 1871. | 

‘Special Appeal from a decision passed by 
the Officiating Judge of Bhaugulpére, 
dated the 16th June 1871, affirming a 
decision of the Subordinate Judge of 
that district; dated the 11th August 1870. 
| L. J. Crowdy (Defendant), Appellant, 

versus _ 

Omrao Roy (Plaintiff), Respondent. 
Baboos Rojerdro Nath Bose and Umur 
v -~ Nath Bose for Appellant. 

Baboo Kalee Kishen Sen for Respondent. 


A share of an ijmalos estate mey be joint and not 
defued in a revenue point of view until a 

pra and yet'it'may be a distinet share comprising 
or 


share, comprising distinct pwétees or lands . 
exclusively belonging to the plaintiff as be- 
tween him and bis lessee Crowdy. Tha 
Lower Appellate Court further finds that 
even the defendant's own witnesses say that 
as a faot many sharers in the estate were in 
possession of distinct lands, and that they do 
not prove that since the application for the 
éxitwara a new system of collection has been 
introduced, or that the rent is being collected 
| `The next objection taken is the third 
ground in the petition of special appeal which 
is “thai the plaintiff having allowed the de- 
“ fendant to hold on after the termination of 
“his lease for some years, and to cultivate 
“the lands in his possession with indigo, is 
“not entitled ‘to eject the defendant without 
“ sufficient notice to quit, at least until the 
“ indigo season is over.” ; 
It is‘sofficient to say that this objection is 
altogether a new one, It was never taken in 
either of the Lower Courts, no opportunity 
was given to adduce evidence on the point, 
and no judgment has been‘ passed by the 
Lower. Appellate Court upon it. We soe, 
therefore, no reason to allow this objection 
! ' : at this lást stage of the case. <` > 
Bayley, J.— Ws think this special appeal : a dismi 
_ must be dismissed with costs. jak i a spen a epia iio: are 
The plaintiff sued to eject one Mr. Crowdy 
as holding, after the expiry of the term of 
Lis lease, certain pwttees which the plaintiff |. 





The 5th June 1872. 


. alleged were his separate and distinct lands Present: 
aud in-his separate possession. This allega- | The Hou’ble H. V. Bayley and W. Ainslie, 
tion of the plaintiff has been fouhd by both ae udges. ~’ 


the Lower Courts upon the evidence on the 
record to be.trne. Right or wrong there 
buing some evidence, we cannot interfere 
with the finding of fact upon it in special 

: appeal. 

-It is, bowever, pressed upon us that the 
Lower Appellate Court has committed an error 
in law ,in considering the lands in suit to be 
the, distinct pwitee of the plaintiff because 
the plaintiff, in-conjanction with the other 
co-sharers, has applied for a butwara which 
is in the course of execution, and that until 
the bwtwara is completed with the sanction 


Suit for Rent y Co-sharer )— Butwara—Re- 
lahon of Landlord and Tenant — Joinder of 
Parties—Cause of Action 

Case No. 1064 of 1871., 

Special Appeal from a decision passed ' by 
the Subordinate Judge of Bhaugulpore, 
dated the 8th June, 1871, reverting a 
decision of the Moonsiff of Jamooy, dated 
the 28th January 1871. 

Khedoo Gope Jotedar snd others (Defend- 
: ants), Appellants, 


_ of. the superior Revenue authorities, and OP AL epee p 
nutil the areas and the jummas are so- Baboo Kloob Lall Singh and another (Plain- 
parately deflued and arrangement made as tiffs), Respondents. 


rugurds the assessment of each parcel of land, 


‘Hr. C. Gregory and Baboo Nil Madhub 
the Inuds must be considered to be joint aud 


Bose {or Appellants. : 


. 
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years. This. being so, and as the plaintiff | 
hns not joined the other co-proprietors as 
parties in this suit and has not asked the 
Court to determine the question of his rights > 
as against those ‘co-proprietors under the 
Commiesioner’s order of 1870, but has simply 
sued a tenant os if he had, from previous 
years, been receiving rent from him, there 
really. is no cause of action, and the Court 
bas no power to pass a decree in the suit. 
The decrea of the Lower Appellate Court 
is accordingly reversed, ond‘ the plaintiff’s 
suit dismissed with costs.of all Courte. ` 


Baboo Motes Lall Mookerjee for | 
j Respondente. 

The several proprietors of an estate entered into sepa- 
rate possession of thelr Reel ara Mag iaren; aad. ties ryote 
peid separately to each proprietor In whose share their 

uds fall the rents due on account of those lands, in 
Seen of die completion and confirmation of a bwt- 
ware which proceedings had been taken but were 
sibsagumnily quashed ‘by the Commissioner on the 
ground that they Inoladed lands which had smoe been 
Tesumed as a estate. Plant? sued for a 
fractional share of the reat payable to him by defendant; 
but Inasmuch as defendant's lands fell within the share 
of a proprietor other than plaintiff, and as plaintiff hed 
not Joined the other roprietors as parties, and had 
not asked the Court to datacmine the question of his 

ts as against those co-pioprietors under the Com- 

's order—Heco that no relation of landlord 

and tenant existed between plaintiff and defendant, and 
that plaintiff had no cause of action. 

















The Sth June 1872. 


Ainslie, J—Tais was a sult for rent by Present; 
one of three share holders of a ceriain mehal | The Hon’ble H. V. Bayley and W. Ainslie, 
agninat one of the ryots of a certain puttee Judges. 


in that mehal. 
It appears that, so far back os the year 
1861, proceedings were taken under Regula- 
lation XIX of 1814 for partition of the estate 
amongst the several proprietors,- and each’ 
proprietor obtained separate possession of his 
respective putiee, but whether it was through 
the butwara ameen, or by any private sr- 
rangement between themselves, does not 
appear. However, this much is evident that 
thé parties entered into possession of their 
respective shares in anticipation ‘of the com- 
pletion and confirmation of the dxtwara, 
- In the year 1870, that is, at the very end 
of the year 1277, the Commissioner quashed 
the batwara proceedings on the ground that 
they included lands which had been subse- 
. quently resumed ns a separate estate. 

The plaintiff contends that the effect of 
this was-to re-place him in the position which 
he occupied before the year 1861, and that 
therefore he has a right to sue for a fractional 
share of the rent payable by each ryot in 
the estate. l 
‘ The Lower Appellate Court has adopted 
this view and given the plaintiff a decrees ` 

We arb of opinton that the decision of the 
Lower Appellate Court is erroneons in law, 
aud must be set'nside. It is clear that, from 
the time when the proprietors of the estate 
oame to the agreement by which they euter- 
ed into separate possession of particular lands, 
the ryote have continaed to pay soparately 


Findings of Lower Court—Inferences by High 
Court—Limitation—Adverss Possesston. 
, Case No. 1185 of 1871. 
Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
. dated the 80th Angust 1871, reversing ‘a 
decision of the Moonsiff of that district, 
dated the 18th February 1871. 
Ghunessam Singh Kooer and others 
(Pluiutiffs), Appellants; 
versus 


Lalla Kaloe Pershad and others 
(Defendants), Respondents. ` 
Mr. R. E. Twidale ond Baboo Kalee 
Kishen Sen for Appellants, 


Jfr. C. Gregory and Baloo Lukhee Churn 
Bose for Respondents, 


Although the Court is not limited to the express 
findings of the Court below, but ia justifled in looking to 


suppose À 
was no posseasiop.by the plamtiff, 
“Ainslie, J.—Tue plaintiff in this snit- is 
the holder of a julkur mehal culled Julkur 
to the parties in whose share their lands fell | Banoodnt, consisting of 91 phandees. He 
the rents‘due on account of those lands, and | alleges that he has been dispossessed by the 
therefore in respect of the lands of the de- | defendant from three out of those parcels, and 
fendant’ which fell within the share of a|he claims to be replaced in possession on the 
tietor other than the plaintiff, no relation | ground of title and ancient occupatien of the 
of lagdlord and‘ tenant has existed between | julkur in such manner as-is customary under 


the plaintiff and the defendant for eight-or ten | a settlement made by the Goverenh . 
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The defendant's allegation ‘was that the 
three phandees in dispute were dobahs of 
Moruffurpore Sadik, and not phandees of 
Julkur Bunoodut ; that the plaintiff's julkor 
was confined to Mouzah Bikrampore Chuck- 
ramee; that Mozuffurpore Sadik did not 
appertain to Bikrampore Chuckrames, and 
no settlement was made with plaintiff within 
Mosnuffurpore Sadik. The defendant also 
pleaded limitation. 

The first Court found in favor of the plain- 
tiff; and on the plea of limitation its remarks 
ard as follow :—“ It, has been satisfactorily 
proved that plaintiffs were in possession of 
the property in dispute within twelve years. 
There is no doubt that from a long time 
plaintiffs were in possession of the property 
Ju dispute from which they have been lately 
dispossessed by defendants who opposed the 
plaintiffs in their fishing.” 

The defendant having appenled, the Subor- 
dinate Judge laid down the following issaes:— 
Firstly,— Wns the suit barr. d by limitation ? 
Secondly,—Whether the disputed phaadees 
belonged to Julkur Bunoodut, and were 

by plaintiffs? and, Thirdly, What 
were the:real facts relative to the sottlement 
of Julkur Banoodut, and whether the plaint- 
iffs were entitled to claim the disputed 
Julkur phandees situated in Mouzah Mosaf- 
furpore Sadik, or whether the disputed lands 
were mere dobahs within the def-ndant’s 
mouzah ? The Subordinate Judge then goes 
into a lengthy judgment which is entirely 
confined to the qnestion of the title of the 
plaintiff, ‘and finds that’ the plaintiffs could 
uot claim title.to any parcel situate outside 
of the topographical boundaries of Mcuzah 
Bikrampore Chuckramee. At, the end of his 
judgmoeut the following passage occurs :— 
* In the absence of proof of the plaintiff's 
“right, and without regard to the question 
“of limitation, it is ordered that the appeal 
«ije decreed and the Moonsiffs decision 

. “reversed.” 

In special appeal, it has been contended 
that the Subordinate Judge is wrong in 
dutermining the question of title without any 
considerution of the question of possession 
which is a material point in the.case. l 

Mr. Gregory in reply has insisted that tho 
Subordinate Judge has in various parts of his 
judgment gone into the questiou of possession 
and come to a conclusion adverse to the 
plaintiffs on that point ; but although I think 


that this Court is not limited to the express. 


findings gf the Court-below, but is justified in 
looking to the terms of the judgment .and in 
assuming by way’ of inferenco whatever it 









——<—— 





may clearly appear that the Court has intend- 
ed to find as a fnct, yet I do not think that 
when the judgmont of the Lower Court con- 
tains passages which clearly show that the 
Court did not interd to express any opinion 
on a particular 
in drawing 
and determine that point. When the Subor- 
dinate Judge says that he decides the case 
“apithowt regard to the question of limit- 


point, this Court is justified 
the inference that it did consider 


ation,” he certainly declines to enter into 
the question of adverse possession.; had he 
decided upon the question of adverse nos- 


session and found it in favour of the, defend- 
ant that would have nt once disposed of the 


case, We cannot suppose, therefore, that he 
intended to determine that there was no 
possession by the plaintif. If he was not 
prepared to find that there was no such 
possession, he was bound to take into con- 
sideration the possession of the plaintiff as an 
element of the proof on the point of title. 

It may or may not be that the phandees 
in dispute were intentionally included in the 
original settlement made very many years ago; 
but in the absence of anything to show 
that they were excladed, the fact of long 
possession, if proved as the Moonsiff holds it 
to be, must be taken ns a very strong piece of 
evidence as to what was intended m the time 
of settlement. I would even hold that such 
long possession is sufficient in itself to create 
a title irrespective of any other title which 
the settlement may give. 

In this view of the case, I would reverse 
the jndgment of the Lower Appellate Court 
and send the case back to that Court for a, 
distinct finding on the question of possession. 
Having.come to this finding, the Lower Appel- 


late Court should re-consider the question o 


title with reference to tirat finding and pass a 
decision accordingly. 

Bayley, J —I quite concur in the obser- 
vations made by Mr. Justice Ainslie. I do 
not see how in the face of the words bila 
(without) lekas consideration) ozwr (of the 
plea) żumadi (of limitation) it is ordered that 
the case be dismissed ; it can be reasonably, 
contended that the Lower Appellate Court 
did find on the question of adverse possession. 
The mere grammatical construction of the 
nbove few plain words clearly shew that no 
such question was considered by the Lower 
Appellate Court ; and, irrespective of that, if 
we rend the contents of the judgment of the, 
Lower Appellate Court, itis clevr’ that the. 
Subordinate Judge considers that because the 
plaintiffs failed- to show that’ the lands lay, 
beyond the topographical limits of Talook , 
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Bikrampore Chuckrames, therefore he thought 
it Unnecessary to consider any’ other pomt. 
It has been repeatedly held that adverse 
possession fora length of time undisturbed 
by any other party, ia a title in itself as agninst 
all other parties, and in this view the Subor- 
dinate Judge was wrong in saying that it was 
not necessary to consider the 


_ Possession. 


The 5th June 1872. 
Present : 


The Hon'ble Louis S. Jackson and Dwarka- 

; nath Mitter, Judges. 

Onus | i—Plea of bon fide Purchaser for 
Veh Deca — Apparent Title — Vendor 

: vegistered as sole Owner. 7 

Case No. 1216 of 1868. 

Special Appeal from a decision passed the 
Judge of Jessore, dated the 31st Cesar tu 
reversing a decision of the Principal Sudder 
Ameen of that district, duted the Slat July 
1865. F 
Bibes Jeebunissa and others (Plaintiffs), 

Appellants, 
versus y . 
Umul Chunder Chacklanuvis and others 
(Defendants), Respondents. 


Baboo Hohines Mohun Roy for Appellauts. 


Baboo Romesh Chunder Mitter for 
Respondents. 


Ina salt to recover possession, the: onas is on the 
defendant who pleads that he is a bond ; 
to make 


for value without notice of plaintiff's 
out that plea, 
The benames system. being one of the Tecognixzed in- 


inthe ie a he ee 
moelf of ones whi upon by looking 
only to the appatent title. 2oy 
Nar is tha ra i by the more fact of the 


Mitters J—THIs case was remanded to 


the Lower Appellate Court by a Division 
Bench of ‘this Court with directions to ‘try 
whether, the defendant isa ond fide: pur- 
chaser for value or not. 

` It seme to me very doabtful whethdr ‘the 
doctrine of bond fide purchuser for value can 
be introduéed in this country for the purpose 
of defeating the vested rights of parties. 
But as thie point has been settled by the 
order of remand, the only question which I 
have to determine is whether the instructions 
contained in that order have becu 

carried out or note «© _ 


Fis og 


question of 





properly: 


Tam of opinion that this question ought to 
be answered in the negative. : 
- In the first place, I find that the Judgé 
has laid too much stress upon:the weakness 
of the proofs adduced by the plaintiffa. The 
plaintifis have already proved their own part 
of the case by showing that they were thd 
lawful owners of the share sued for by them } 
and this is not disputed. The plea of bond. 


Jide purchaser for value is s special pled 


taken up by the defendant for the purpose 
of depriving them of that ownership; and 
the onus of making ont that plea was clearly 
upon him: This point, I apprehend, has 
been -set at rest by the decision of the Privy 
Council in the case of Valden Seth Saru 
v. Luckpathy Royjee, reported in page 488 
of Sutherlang’s Privy Council Judgments. 
“ Let it be conceded,” says the Lords of the 
Judicial: Committee, “that # purchaser for 
“ value bond fde and without.motice of the 
* charge, whether | or equitable, would 
“ have hud in these an equity superi- 
“or to that of the plaintiff, still such inno- 
“ oent purchase must be, not merely asserted, 
“ but proved in the cause, To give effect 
“to the-legal estate as‘against a prior equit- 
“able title, would. be an adoption of the 
“ English Law ; and to adopt it and yet 


| “ reject its. qualifications and restrictions, 
'“ would be scarcely consistent with justice.” 


These remarks conclusively show that if we 
are at all to adopt the doctrine above referred 
to, we must take care to. adopt it with all its 
qualifications ; snd the defendant is there 
fore bound to make out affirmatively that he 
is reallyia.doné. fide purchaser for value 
without notice of the plaintiff's title. pii 

In the next place, the Judge saya, “ I con- 
“ sider that he (the defendant) had every 
“reason to believe that Hybutoollah was 
“sole owner ; the putnee wus to be gold for 
“ront as his putnee’and called so in .the. 
“ proclamation. of intended sale. . It was 
“ pledged fur 1,004 rupees toa Mahajan as: 
“ such ; to liquidate: which and other debta, 
“ Hybutoolla’s deed of sale states that he 
“ parted ‘with’ it his own property, and I do 
“ not therefore think defendant can be 
“ held to have failed to take all proper means 
“as to ascertaining the ownership of the. 
“putnee before he bought it, The story 
“told by .Nityanund, one of the defendant's 
“ witnemses, to prove the contrary of plaiui- 
“iff's witnesses, as to Ekramoolla denying 
“ being a co-sbarer when Hybutoolla: asked 
“him to pay part of the Selamee poney at . 
“ the’ time of his taking the putnee from 
“the zemindar, seems to me as little worthy 
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“ of credit as is the evidence given by. the 
‘ opposite party. No cause has been really 
“-shown why the purchaser should have sup- 
- “ posed, that other than his, vendor had any 
“ share; the prop was not ancestral, 
“consequently no, inference as to joint pro- 
“ perty could be merely on the ground of 
*brotherbood. There wns no apparent 
“owner except the véndor, and there was 
“ no reason why the purchaser shonld sos- 
“ peot that there was any other; and Ido 
“not believe that any further enquiry: by 
“him would have led him to believe other 
“than that Hybutoolla was sole owner.” 
But what were the enquiries which the 
defendant did actually make in order to sat- 
isfy himself that Hybutoolla was really the 
sole owner of the property? That Hybu- 
toolla was the sole apparent owner cannot 
be of much consequence. The benamee 
system which notoriously prevails in this 
country is not probibited by law, except in 
certain’ ifed cases; and I may therefore 
safely affirm that it is one of the recognized 
institutions of the.land. It-would, there- 
fore, be extremely dangerous to hold that a 
purchaser in this country has to look only 
to the apparent title in order to avail him- 
self of the doctrine under our consideration. 
“The law in India” says their Lordships in 
the case already cited, has not enabled the 
purchaser to look “ only to the apparent title 
“on the Collector's ‘books, or the presumed 
“title of the owner in possession.. It is 
“ beyond the province of a Court of Justice 
“ to effect, by decision, a change so import- 
“ ant as that which is involved in the prin- 
“ ciple of this decision.” Ja ot 
The next fact relied upon by the Judge 
is that the only party who had been sued by 
the zemindar for the rent of the putnee was 
Hybutoolla, and that the. putnes was.adver- 
tised for sale as his property: Nelther-of 
these two circumstances can, in my opinion; 
discharge the defendant of the onus which 
lies upon him. It is admitted on all sides 
that Hybutoolla had, on several occasions 
previous.to the defendant’s purchase, dis- 
tluotly told the xemindar that the plaintiffs 
were shareholdera in the putnee; and if, 
, notwithatanding such information, the zemin- 
dar still thought proper to sue Hybutoolla 
alone for rént, and to cause the putnee to be 
advertised for sale as Hybutoolla’s property, 
there seems to be no reason why the defend- 


ant should be allowed to take any advantage: 


of those proceedings, which, so far as the 
plaintiffs are concerned, must be considered 
as proceedings. between strangers, and there- 


fore falling within the category ‘of res inter 
alios. Itis to be borne in mind that the 
name of Hybutoolla alone was registered in 
the semindar’s books ; and if the mere fact of a 
xemindar suing the registered tenant alone for 
reht, a practice very frequent in this country, 
is to be taken as sufficient or-as any proof of 
the exclusive right of that individual, all that 
I can say is that no dbenamee title, however 
honest, would be safe. Did the. defendant go` 
to the zemindar and ask him for any informa- 
tion as to who the real puineedars-were ? Not 
a tittle of evidence has been given on this 
point; and in thé absence of such evidence 
I do not think that the defendant ought to be’ 
permitted to take shelter under the proceed- 
ings in question, and thereby to defeat the 
vested rights of the plainnfis. 

Much stress has been laid by the Judge 
upon a recitel in the bill of ssle obtained by 
the defendant from .Hybnioolla to the effect 
that the property was sold for the purpose of 
liquidating a: prior mortgage executed by 
Hybutoolla in favor of a third party and for 
the satisfaction of certain other debts cou- 
tracted by him. Butitis perfectly clear that 
this recital cannot be used as evidence against 
the plaintiffs. 

_ Lastly, the Judge says that the defendant 
had no reason to suspect that Hybutoolln was 
not the sole owner of the property. But the 
qustion is, did the defendant make such 
reasonable enquiries to satisfy himself about . 
the réal nature and extent of his vendor's 
title, such as every prudent aud honest man 
in his position would be expected to make? 
Both the, Lower Courts found on a previous 
oocasion that the plaintiffs were in joint pos-, 
session with Hybutoolla up to the date of 
their disposseasion by the defendant. This 
finding has not been disturbed at any subse- 
quent stage of the trin], and we must therefore 
take it to be conclusive between the parties, 
Now, it is beyond all question that one of 
the first points, to which an intendiug pur- 
chaser would naturally direct his attention, is 
the possession of his veudor. Did the defend- 
ant make any enquiry on this point? Did he | 
go to the ryots iu actual occupation of the 

laud, and ask them for any information as to 
who were the parties to whom they had been 
paying thier renis ? He seems to have done 
nothing of the kind; and yet we dre asked 
by bim to hold that he had mude all the reason- 
able enquiries which a person in his position 
ought to have made. The Judge says that it 
is admitted that the property was not ances- 
tral, and that there was no presumption; there-, - 
fore that it was the joint property of Hybu-, 
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_ toolla and his brothera; But did the defend- 
ant enquire os to how the property was 
acquired ? He gave some evidence on this 
point, itis true ; but the Judge has expressly 
rejected thnt evidence as unworthy of credit. 
The fact is that the defendant rested his 
case in the Court of first instance entirely 
upon the allegation that his vendor was the 
exclusive owner of the property in question ; 
and it is only after that allegation had been 
conclusively found egainst him that he has 
thought proper to take refuge under the 
doctrine of bond fide purchaser for valuable 
consideration without notice, 

For the above reasona, I would reverse the 
decision of the Lower Appellate Court, aud 
restore that of the Court of first instance 
with all costs. , 

Jackson, J.—From the judgment which 
has just been delivered by my learned col- 
league, Mr. Justico Mitter, it will be obvious 
enough to the gentlemen engaged in the 
appeal that the Coan has lad considerable 
doubt as to the decision to which it should 
come in this case, . 

' I am bound to say, after much deliberation, 

that I am satisfied that the judgment of my 
learned colleague indicates the true principle 
upon which the enquiry should have been con- 
ducted by the Lower Appellate Court ; and, 
tested by that principle, the judgment of that 
Court is defective and erroneous. : 
» I ought also to add that Iam farther satis- 
fled—although , at one time I was inclined to 
hold a different opinion—that the decree 
which will remain after the reversa] of the 
Lower Appellate Conrt’s decision, is the right 
decree on the merits in the case. 

The plaintiffs will recover possession, and 
they are entitled to their costs in all the 
Courts. ‘ 


Afr. Phillips for the Petitioner. 
The Advocate-General for the Government: 


























estimating t t of t 
chargenhlo under Clause Tf Scciele otha Mere 
Act, 1870, the fee must be paid in of the pro- 
party, without deducting the amount of debts to.bé 
E cd salient fee should be charged on the valne of 
a house, and not on the rent of it $ : 

Reference.—In this case the deceased died 
intestate, leaving a widow, and two adult and 
three minor sons, and three adult married 
and two minor unmarried daughters, and ` 
leaving :— 

(1.) A house, No. 71, Bentinck-street; 
in Calcutta, the monthly rent of which ia 
Ra. 260, and which is valued et Ra. 20,000. 

(2.) A house, No. 28, Baboo Ram Soal’ 
Lane, in Calcutta, which ig occupied as the 
family dwelling-house, but which is debut/er 
property, having been dedicated by thé 
grandfather of the deceased to the family idol, 

(8.) A garden-house at Soorah in the 
24-Pergunnahs, valued at Ra. 800, and 
which stands mortgaged for Ra. 700 and 
interest, 

(4.) Outstandings ond stock-in-trade va- 
lued at Rs. 16,000. 

On the other hand, there are, it is alleged; 
debts (other then the mortgage-debt) dae by 
the estate amounting to Ra. 15,000. 

The widow, with the consent of her adult 
sons, has obtained letters of administration 
of the property of the deceased, limited for 
the purpose of collecting the rents of the 
house No. 71, Bentinck-street, and of the 
outstandings due to the estate, and. also 
limited for the purpose of selling the garden- 
house at Soorah, and paying off the mort- 
gage-debt. , i ; : 

In fixing the amount of the ad valorem 
fee chargeable under Clause II, Schedule I of 
the Court Fees Act, I propose to exclude 
the house in Baboo Ram Seal’s Lane as being 
trust property (See’ Financial Resolution 
No. 2004, dated 14th July 1871),* and to 
deduct the amount due on the mortgage of 
the garden-house at Soorah from the value 
of the house, 





The 6th June 1872. 


Present : 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W, Markby, 
Judge. i x, : 

Court Fees Act, 1870—Ad valorem Fee—Letters 
Of Administration— Debts (not to be deducts 
—Vatue of House (not Rent). $ 

Case referred: to the Hon'ble the Chief | chargeab 
Justice by Mr. R, Belohambers, Taxing 
Officer of the High Court, under Section 

< 5 of the Court Fees Act, 1870. 


In Goods of Ram Chander Doss, 
a _ deceased. 





* Tn the exercise of the powers vested in him by Sec. 
85 of the Court Fees Act, 137 the Governor-General is 
P to renut in the wh e of Britiah India the fees 
le under Schedule I Article 2 of the said Act in 

of : 


154 . Civil THE WEEKLY REPORTER. - Rulings. [Vo'. XVIII. 





Neen ee ee EEE © 








s 












































The following questions have been sub- 
mitted on behalf of the widow :— 

l1st—Whether allowance should not be 
made for the debts due by the estate, 

2nd,— Whether the ad valorem fee should 
be charged on the value of the house in 
Bentinck-street or on the rent thereof. 

As to the first question, it has been decided 

- that allowance should be made for a mort- 
gage-debt (In the Goods of Peter Innes, 
deceased, 16 W. R. 258); but that decision 
does not apply to any other kind of debt. 
In England debts due by an ‘estate are in- 
cluded in the amount on which probate duty 
is charged, but a refund may be afterwards 
obtained in respect of debts which have been 
actually ` paid, on proof of payment thereof. 
This is specially provided for by Section 51 
of 55 Geo. IIL o. 184 ; but there is no simi- 
lar provision in the Court Fees Act. 

The second question depends upon whether 
the house in Bentinck-street or the rent 
thereof (to the collection-of which the letters 
of administration are limited) is to be consi- 
dered as forming, within the meaning of the 
words in schedule 1, ‘the property in respect 
of which the probate or certificate shall be 
granted”. These words, it appears to me, 
refer to property in esse at the time of the 
grant of probate or letters of administration, 
aud not to income to be derived from pro- 
perty in futuro. In this view the question 
would resolve itself into this, whether or not 
the ‘letters of admiuistration granted in the 
present case are, in the form in which they 
have been granted, in respect of the house 
itself. If not in respect of the house itself, 
‘then no fee either on the valae or on the reat 
df the house would be chargeable under the 
provisions of the Court Fees Act 

If it should, however, be considered that 
the rent, and not the value, of the house is 
liable to the ad valorem fee, it will be neces- 
sary to determine upon what amount of rent 
it should be charged. The amount of rent 
‘may fluctuate, and the house may uot always 
be tenanted. In addition to this, the letters 
of administration, though limited as to the 
power conferred thereby, are unlimited as 
regards the period of duration. It is, there- 
fore, impossible to say how long the rent 
may be received thereunder. Contingencies, 

as the death of the administratrix or the 
partition of the property, &o., may at any 
time put an end to the letters of administra- 
tion. But on the supposition that none of 
these coptingencies will arise, and that the 

-mpinor sons will all live to attain their full 
age, it may be expected that the sons will, 


on the youngest of them attaining his full 
age, take possession of the house. Under 
the circumstances the proper course probably 
would be to charge the ad valorem fee on 
the aggregate amount of rent calculated up 
to the day on which the-yoangest son will 
attain his full age. 

The Advocate-General.—It would appear 
that in England ic is very unusual to grant 
letters of a limited character. In 1 Swabey 
and Tristran 588, an application for a grant 
of administration de bonis non (with the will 
annexed) to a substituted universal legatee, 
limited to £750 stock, in which he was 
soley interested, on an affidavit that the 
parties entitled to a general grant were moré 
thau nine in number, that their residences 
‘were widely apart, and that their ‘service 
with a ditation would be attended with great 
diffloulty and expense, was refused, and it 
was held that the Court’ would not give a 
limited grant except upon strong renson 
shown. [Cowch, C.J.—The practice here is 
creat, Is appears to me that the duty is 
payuble on the whole amount of the property 
of the deceased. The administration limits 
the right to certain property, bat it is general 
as to the right of the person to whom the 
grant is made. Ido not wish to- press the 
matter, but leave is to the fair judgment of 
the Court. I am notable to clie any autho- 
rities, and I will only submit that the duty 
ia payable on the whole’ amount. As: to 
the question which refera to debts, “Mr. 
Belchambers has pointed out that there is 4 
specific clause in the English Act, while | 
therd is none here ; and that the order In the 
goods-of Peter Jones, daceased, only decided 
that allowance should: be made for a mort- 

ebt. Then as to the debutter property, 
think it ought to pay duty. The exemp- 
tion seems to be in favor of property which 
a party holds, and in which he is -not bene- 
ficially interested. But in this case he is 
largely interested. I will-only refer to the 
caso of Doe d. Sibchunder Doss v. Sibkissen 
Baneijee, 1 Boulnois 70, as one out of several 
cases which have come from time to time be- 
fore this Court. : a 

The Taxing Officer here’ inforthed the 
Court that the debutter property was not . 
included in the grant of letters of: adminis- 
tion,. and- should therefore not have been 
mentioned in the case. Ko 

Mr. Phillips.—Thig isa case of Hindoo 
„intestacy. The Hindoo Wills Act having been - 
passed after the Court Fees Act, it was not 
contemplated that Hindoos would take out 
probate at all. Phen this grant is not un- 
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limited as to tima in the same way as a fee- 
simple, but may be put an end to at ‘any 
moment by the taking out of general letters 
of administration. Letters of administration 
may be limited. to being a party to a suit 
(1 Williams on Executors, 488). If no allow- 
ance were made for debts, an. administrator 
might haye to pay for, the grant a larger 
sum than the assets which come inio his 
hands, and that would ‘be contrary to the 
principle that no executor or administrator 
should be called upon to pay except out of 
assets. The justice of deducting debts bas 
been recognized in England. I submit that 
the word value clearly means the value of 
the estate after the debts have been deducted. 
- Atarkby, J.—See the note towards the end 
of Schedule 1 for the meaning of the word 
valne. 

Mr. Phillips.— That note seems to pro- 
vide only for a case in which there might be 
an excess, but does not bear one way or the 
other on: the question as to whether the duty 
is payable on the groes value or on the value 
minws the debts. I should contend that 
property does not moau the estate with all its 
incumbrances. 


~ Couch, C. J.—Debts are not incumbrances. : 


Mr. Phillips—The property in respect 
.of which the letters are granted is the 
Tight to collect the rents ‘The right to deal 
with the house is not included, but the right 
to receive the rents, The question, then, is 
‘how the value of that is to be estimated. 

Couch, C. J.— What sort of property 
weuld yon enll a right to receive the rents ? 

Ar. Phillips——I should argue that it is 
not property nt all, and no duty on adminis- 
tiation is chargeable at all. We have ap- 
plied for lettere of administration, and the 
only questiou is what stamp ought to be put 
upon them. - The letters of administration 
applied for are limited to collect the rents. 

Couch, C. J.—They are in respect of the 
house, but limited to receiving the rents, 
and thais what is usually done. Letters 
are in respect of the testator’s estate but 
limited to r particular purpose. 

J. W. Phillips — What I mean to say is 
thnt it is.nothing more or less than a minis- 
terial duty. 

Couch, C. J.— Can you have lettera of 
ndininistration in respect of a mere minis- 
terjal duty ? 

Mr. Phillips. —Yee, to carry o on a suit in 
Chancery, for instance.. 

Conch, C. J.— Still the letters would be in 
respect’ of the property, but Dintel h to that 
particular purpose: ee : 


Mr. ‘Phillips.—The way I put it is as one 
of two alternatives. The duty must be pay- 
nable on a limited grant as though it were a 
general .grant, or only on the postion to 
which.it is limited. It seems to me that the 
duty should be paynble upon the portion of 


_the estate which comes under the control of 


the Administrator. 

Couch, C. J.—Do you find any provision 
in the English Acts for imposing a different 
daty in respect of a limited grant from what 
is chargeable in other cases ? ' 

Alr. Phillips. —No ; `I have not bean able 
to find any case which deals with stamp duty 
upon limited administration. I have fonnd 
cases in whioh they are not to be incladed at 
all. See 1 Wms. on Executors, p. 497. 
There is a case in the House of Lords, 
Partington v. The Attorney-General, L. R. 
4 Eng. and Irish App. 100, where the rule 
was laid dowr that whatever. is recoverable 
by virtoe of the letters of administration is 
chargeable with daty, and the interest is sọ 
recoverable, being, in fact, part of the estate 
for which administration was granted. See 
also the remarks of Lord’ Cairns im that. 
case. , 

Couch, C. J.—Do I understand yop to say 
that you ought to have letters of administra- 
tion without Paying ony duty at 

Mr. Phillips ea; I conten that dis: 
duty must be paid on the value of the house 
itself, or no duty at all ahould be charged. 

The Advocate-General.—I do: ‘not think 
that your Lordships can exempt property. fiom 
duty altogether. That is the fallacy which 
underlies my learned friend’s argument. If, 
then, the property: is not to be exempted al- 
together, I contend that it must be paid ac- . 
cording to the value of the property. 
Section 51 of the English Act provides for 
a refund. There is no such provision im the 
Indian Act. I, therefore, submit that the 
duty shonld be chargenble on the actual 
amount of property in respect of whidlr the 
letters of administration are granted. no 


The judgment of the Court was delivered 


Couch, C. J.—The first question which, 
has been referred to'us is. whether, in-estj- 
mating the amount of the ad valorem foe, an 
allowance is to be made for the debts. due by 
the estate ? Now, the words in the-schedule 
are, “If the amount or value of the property 
in respect of which the probate or letter or 
certificate shall be granted excpeds one ` 
thousand rapées.” The letters are. granted 


in respept of the property of the decease, 
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although it may have to, be applied to the 
payment of debts. It'is not less the pro- 
perty of the deceased, because, instead ‘of 
being given in legacies, it-is to be applied to 
. paying debts, Itis in order that the pro- 
. perty may be collected hy the administratrix 
‘and so applied, that letters of administration 
are necessary. It is impossible to read the 
words as meaning the amonnt or value after 
' deducting the debts due by the deceased, 
What has been done in England leads to the 
snme conclusion. The words of the Sche- 
dule of the English Act are not precisely 
the snme as the words in this Aot, but they 
' are subtantially.the same—“ estare or effects 
of the deceased ”—with the addition of the 
exception which has been introduced here by 
‘the Financial Resolution’ mentioned in the 
reference. It wns considered necessary to 


mako an’express provision in the English | 


Aot for a return of duty in respect of the 
portion of the property which is applied 
towards the payment of debts. 

It may be thought a hardship that in this 
country that sbould uot be allowed; and it 
might be better that it should. . The mutter 
mny have been in the contemplation of the 
Legislatare iu Indin when this Act was pass- 
ed, and the Legislature may have thought it 
was not proper to allow a deduction on ac- 
count of debts, or it may be thnt the matter 
was not thought of at'all We have nothing 
to do with that. We are not to make the 
law but to pat a construction upon the lan- 
gunge which the Legislature had used, and 
“we think the fee mast be paid in respect of 
the ise oud without deducting the amount 
of the debts to be paid out of it 
. -~ The second question is whether the ad 

„valorem fee’ should be charged on the value 
‘of the house in Bentinck-street or on the 
Tent of it, Mr. Phillips was obliged to ad- 
‘mit that tbe duty must be paid either on the 
value of the house or on nothing at all The 
‘parties may obtain letters of administration, 
` and have the benefit-of them for the purpose 
of receiving the rent for gn indefinite num- 
ber of: years (for there is nérhing to prevent 
that), and not pay any duty atall. That 
‘almost shows that such a view of the Aot is 
‘wrong. ‘The -letters’df administration are 
granted -in respect of the’ house and of the 
property in- it, but they are limited to the 
‘particular purpose. of -receiving the rent. 
‘The administratrix is precluded from dealing 
“with the property in -any other way than 
simply 1@ receive the rent ; still the adminis- 
‘tration js in respect of the property. To say 
that the Tight to receive the rents is to be, 
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considered as property in respect of which 
there is to be administration is absurd. The 
Tight to receive the rent is incidental to the 
property in the house, 

We think the right way to assess the duty 
is to take the value of the, house, and upon 
that the ad valorem fee ought to be. paid. 





The 7th, June 1872. 
Present: 


The Hon'ble BH.’ V. Bayley and Dwarkanath 

j Mister, Je es. 

Lamitntion— Bond fide proceeding to keep decree 
alive— Confirmator of sale—Court’s delay. ` 


No, 45 of 1872. 


‘Miscellaneous Appeal-from an order passed 
by the Officiating Judge of Mymensingh, 
dated the. 5th October 1871, affirming an 
order of ‘the Sudder Moonsiff of that 
district, dated the 25th February 1871. 


Gobind Chunder Chowdhry (Deoree-holder), 
Appellané, 
versus ` i 
Jahoorul Nissa Bibee (Judgment-debtor), 

Respondent. oo 

Baboo Issur Chunder Chuokerbutty 

Appelient, , 

Baboo Rajendro Nath Bose, for Respondent. 


„Ths oonfirmation of a sale made in execution of a 
decree is a bond r sufficient to keep the 
decree ın foroa. The deoree-holder ıs not answeable 
fo. the Court’s delay in confirmmg the sale, -` 


for 


Mitter, J—Tuis was-an application for 
execution of a decree bearing date the 27th 
April 1862. It appears òn the proceedings 
that certain properties belonging to the judg- 
ment-lebtor were soldon the 8th Aagust 
1865, bat the sale was not confirmed till the 
19th May 1866. .Tlhe decree-holder then 
applied for execution on the 18th February 
1869, and cnused a notice to be served on the 
judgment-debtor on the lst May of that year 
and a warrant of arrest immediately followed. 

- The learned Judge in the Court below 
admits that the proceedings held in May 1869 
viz., the service of a notice and the issue of 
a process of arrest were bond fide proceedings 
‘notwithstanding that the Court of First In- 
stance held otherwise in consequence of cer- 
tain formal defects in she form.of the appli- 
cation pon which those proceedings were 
taken, but the learned Judge goes on to say 
that the decree-holder was not entitled to the 
benefit of the period intervening between tha 
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8th arin 1865 (the date of. the sale) and 
the 19th May 1866 (the date on which the 
sale was re Bip because he says that there 
was an unwarrantable delay on the part of the 
Court; and as the decree-holder did not-take 
any steps to move the Court to confirm the 
sale on an earlier date, he must suffer for that 
delay. 

We are of opinion that this conclusion is 
clearly erroneous in law. The proceeding of 
the 19th May 1866 confirming the sale was 
clearly a bona fde proceeding sufficient to 
keep the decree in force up to that date. 
The delay, if any, was that of the Court, and 
the ap int ar not to suffer for it, 

It is argued for the respondent that the 


i confirmation of the sale was a mero fi 


proceeding, but this view of the law is erro- 
neous. The confirmation of a sale made in 
execution of a decree is indispensably i 
ed by the law, and the judgmen itor 
could not reasonably be expected to proceed 
with further execution of the decree until he 


- knew whether the Court was going to confirm 


the sale or not. 

It is further argued that the Judge is 
wrong in holding that the proceedings taken 
in May 1869 were bond fide but 
the finding of ‘the Judge on 
finding of fact; and we cannot in e -wiih 
it in sppoial appeal even if we were disposed 
to do so upon the merita.: ; 

It is quite clear that the Baroo halier has 


„taken every reasonable step to. have his 


decree executed, and it would be a gross in- 
jusiice tobim if we hold, notwithstanding all 
the efforts which he persistently made to 
carry.out the execution, that the decree is 
barred by limitation. 

For the above reasons we reverse the 
decision of both Lower Courts with all costa, 
the’ costs of each Court being assessed nt 
two gold mohars. 


The 2nd March 1872. 
Present: 


The Rt. Hon'ble Sir James W. Colvile, Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. ; 


Paii Purchase—Aot VLI of 1859 $s. 260, 
259, and 261 to 266. 


On Appeal from the High Court at 
Caloutta.* 


* From Full Bench judgment reported ix 11 W. B, 
T. B,, 16, ae 


that point is a | 


Mussumat Bahuns Koonwnr, 


; versus 
Lalla Buhoree Lall and another, 


Bemames purchases in Indie, not having bean declared 
by law to be legal, must be recognized and have effect 
given to them by the Courts, except so far as positive 
enactment stands in the way, end directs a contrary 
course, There is nothing in Section 260 Act VIII af 
1859, elther taken by itself, or taken in connection with 
Sections 259 and 261 to 266, from which an inference 
can be drawn of an intention to prohibit Janemes 
transactions, 

Tum facts which raise the question for 
decision in this appeal may be very shortly 
stated. ` 

Brijlal Opadhia was mo in 
sion of Tatooka Doodhur. hilst he was so 


in possession, the interest of the mortgagor 


-| was offered for sele under a decree obtained 


against him by a creditor. Buhoree Lall 
became the ostensible purchaser at such sale, 
and the certificate of sale was granted to him 
in his own name as the purchaser. 5 
' Brijlal Opadhia remained in possession 
until his death, and after it this suit was 
brought by Buhoree Lall against his heirs 
(the present appellants) for the redemption | 
of the talook and possession of it; alleging 
that the mor!gage-debt had been paid off by 
the receipt of the profits, and, if not, that he 
was ready to pay what might remain due, ` 

The defence’ was' that the purchase: was 
made by Buhoree, i in his‘own name, as a be- 
mamee purchaser for Brijlal Opadhia, and 
with bis money ; and that the attempt by 
Buhoree to set up title in himself was sa 
fraud. 

It has been decided by the Courts in India’ 
that this defeuce is true in fact, and it was. 
admitted that it must be so treated in dealing 
with the question to be decided in the 

nt appeal, which is,' whether, hav 
a ade to certain Clauses of the Cols g 
Procedure, the defence can in law be made’ 
available. 

The point upon the oonatruetion of the 
Code is one of -considerable difficulty, and 
was felt to be so the Courts in India < 
The Principal Sudder Ameen ‘decided in 
favor of the defendants (the ' appellants). 
His decision was reversed by a Division 
Bench of the High Court. However, the 
same Division Bench, in consequence of the 
doubta they entertained, upon a second hear- 
ing, referred the point by a short memoran- 
dum to the Full Bench, who gave’ judgment: 
for the respondents; Mr. Justice Jackson dig. 
senting from the decision. 
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It musi: be: obabrred ‘at! the ortæt that the 
guit to be dealt with is one in which the 
plaintiffs (the present Pespondents) seek to 
establisis wrighb against the defentiadts (the 
eppellanta), and that they invoke the ald of 


p] 


e Courta to give effect 
aod conscience to a. 


t.equity and 
founded upon 


T¢,muat be conceded that.it is only by fohce 
ef positive statutory law that it can be obli 
gatory: upom the: Courts + five: their active 
assistance: in sach æ case to the: fraudalent 
plaintiffs against the defrauded defendants 
Bu: it is sgid- that this obligation is found 
in, the Code-of Civil Procedure.. 

It is well known that Genamee purchases 
are, common in Indie, and.that effect is given 
to them by the Goutta according to the real 
intention of the parties: The Legislature 
has not, by my general measure, declared 
such tranenotions.to.be illegal y and therefore 
they must siill be recognized, and effect giyen 
to them by the Conrts,.excent so far xs posi- 
tive enactment stands.in the way, and, directs 
& conbrary Course., A ae . 

The enactments raliet on by the plaintiffe 
are found -in a Code professing to deal, not 
with rights, but with ‘remedies, and proce» 
dure. enforce rights. a 

ble statesithe object of the Code 
to be “to simplify the procedure of the 
Courts ofi Civil Judicatare.” It is right 
to, bear this object in mind. in cdnstruing the 
Clauses on which the. plaintiffs rely., 

The.only express enactment on.the subject- 
occots in Section 260. That Clause, after 
directing that, the certificate state the 
name of the persoh who is declared at the sale 
to be tlre actum purchaser, says this:—“ And 
any suit brought agdinss the certified pur- 
chasor on the.gronnd that the, purchase was 
made on bebalf of another person, not the 
certified purchaser, though by agteement the 
name ofi the. purchaser was used, be, 
dismissed with costs.” 

This enactment is clear and definite ; there 
is nothing. from: which. can.be inferred that 
more im meant than is expressed. It is 
confined to a.suit brought against the certified 
purchaser, and to, a. specific direction as to 
what shall be done with; that suit, vis, that 
it shal be dismissed with. costa. 

The present sult, which is the converse of 
that pointed at in the Olause, is not within 
the, words. or acope of it, and. if dealt with in 
the manner directed, would,,of course, come 
to.n, disaaifous end. 

Th has Lbween, beth -eoaibuded, in sup- 
port of the opinion of the, majority. ef the 





Judgæ of the High. Chur; thas there: may 
be inferred from thi Claoke; taken in. ooti- 
nevtion with Sedtion: 269, and the Sections 
rdlafing'to thé manter of giving’ possession 
a generali intention, having: for its‘ object to 
prevens any enquiry between the purchas- 
er de: and the person for whom he is 
alleged to have purchased, upon the question 
whether the purchasy was béenamec or not, 
and thet effeot should be given-to that general 
intention, 3 

Their: Lordships: consider it.trould not bë 
safetommake sudh-ar inference, except it arose 
npo very bler implication) and that it 
would beespetially unsafe so to coństrue 
thé Act as by inference to-imnport into it 
hibitory emactment, which would excludg 
an: enquiry mio the. truth in asy suit be- 
tres the parties; when! the express einct- 
mene ip narrowed and conftned to æ specific 
ditection. as to what slat! be done in a par- 
Houlax suit whioh is described: and defined 
im preise terms: Andi’ it nppear to their 
Lotüshipa thot:effect caw reasonably be given 
to the provisions of the Code without making 
such implicetion. 

Section: 269; requiring the Court to’ grant 
a: deriifioate’ tol tli person declared to be the 
purchaser at the sale, and directing that 
such certiftodta shalt be. taken and deemed 
te.be a valid transfer of the: debtors right 
and in t, does no more than: create statu- 
| denos-of the transfer, in-plaod of the 


jol mode of transfer y biH. of mlx Their 


Lordships consider that no inference fairly 
‘arises from tliis. Clausé; that it was intended, 
to interfere, with bemarete transactions; for 
the levguage: is adapted te meet the case of 
ordi purchasers, and the same language: . 
might weil have been used if benamee trinse- 
actionsi had. been: wholly unknown, 

The same observations apply ‘to Sections 
261 to 266, whioh prescribe modèe of giving 
possession of the various kinds of property. 
‘These provisions would natarally find a place 
‘in the Act in order to govern ordinary pur- 
chases, and no inference can, therefore, be 
drawn from them éf an‘ibtention to prohibit 
benamee transactions. 

It is evident from this analysis of the Sec- 
tions of the Code, that the inference sought to 
be made against benamee transactions rests 
entirely or the 260th Clense, and that if this 
Clanse were absent from the Code, there is 
absolutely nothing in the other Sections 
from: whioh- such an inference could be 


drawn. g 
` It-was strongly eee upon their Lord- 
ships that as, by express terms of thei 
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260th Section, Bsn brought against a pur- | So, in the case where 


chaser on the ground that the purchase was 
benamee must be dismissed, thet it would, 
in many cases, lead to inopnsistengy, jf thas 
ground conld be set up ase defence pgainst 
a suit brought by a benameedar. 

If this really were 0, it would result from 
the attempt to deal.with the subjegt of he- 
Ramee in a partal manner; and gyen in that 
R felt Lordships would sonsider.it Atting 

Ə 
and supply a remedy rather than that the 
Courts should stmin the existing statute. 
But it will probably be found that the sug- 
gested inconsistencies will not be great, and 
even if the respondents’ yiew were adopted, 
ae Ada not be wholly avoided. 

a object whioh. the framers.of the Gode 
probably had'in view, wasito prevent judg- 
ment-debtors becoming secre} purghagers-at 
the judicial sales of their prepany, and $o 
em the Court seHing under ‘pz -decree 
to give effept toits own sala, withegt cap- 
tention on the ground of Jenames - nrobese, 
by placing the ostensiile purchaser’ -posses 
sion of what it bad sold, and -of insuring 
Tespect-to that :possessien by enacting that 
nny suit brought-agajnst him ‘gn ‘the ground 
of thenamee shall be dismissed, 


In the cases where. -aotyal -possession oan 
be given of ‘the; eld hy the Popri- po 
diffenlty.oan arie; for there the certified 


purchaser, ‘having 'both ‘the certifleate and 
Doeseesion, can bald the property ‘by- virtue of 
Glanse 260, against any suit ‘brought against 
him ; and if that posession should ‘be in, 
terfered with, either by force or fraud, on 
the part of any person, even a benamee.claim, 
anf, it no doubt ought, without enquiry ap to 
the benamee claim, to be restored. 

It bas been suggested that difficulties may 
arise in the case of possession given, under 
Section 264, of lands in the ocou 
ots to a certified purchaser, who had bought 


benamoeefor the judgment-debtor, to whom ` 
the ryots may have been afterwards indyoed | 


„to pay their renta. It was said that, upon 
the strict construction of the Code, the pur- 
chaser might be ‘precluded from suing the 

ots for these rents. Tt is not necessary to 
dotide these questions, ‘but their Lordships 
.do not consider this to be a necessary, conse- 
quence of the construction; for, as Tegarda 
the ryota, the certified purchaser when put 
into ‘are becomes their landlord, both 
by title'and possession, and ‘ic may well ‘be 
that they should not be allowed to set up the 
benames right of another agsingt the person 
to whom they liad thus became popanis. 


Legislature should declare its view, 




























oy of ry- | chases, 


| 


chased. 


bernamecdar, haying besen p 
Possession by she Ceurt o 


a59 


‘debts dueto the 


judgment-debtor ‘have ‘been sold-and delivered 
to the 


certified purchaser, the debtors ı 
welDbe prevented from setting up the si, 
namee title of a third pesson in actions 
brought by the holder of the -qertifipate oof 
sale, fur they ane by Section 265.probibired 
from paying to anyone except ‘the ~artified 
purchaser, .and they could not, therefore, set 
up title in another. Besides, when suing 
them, the certified .purchaser dy oniy reduo- 
ing into -possession ‘the very thing e -pur- 


In faot ‘the instances would probabl ‘bo 
very:few where any difio would a. 
It would occur only in cases dike the present, 
where:the certifled-@urcheson, who is real yg 
anto epmplets 
dhe thing pur- 
chased atthe judicial sale, mttampis to ‘bring 


anew auii against the wal purahaser, mot to 


complete the sitletorneven the ion tə the 
thing purchased, but.te-enforeos sight attach- 
ing’éo it, dn this casa, ;the purahaser has full 
possession of the thing he bought, so far ms 
therselling Connticen.give it, hnd it cannot 
be taken from him; but prhen the beaks; as 
morigegon, in enit altogether Dem, 40 tae - 
deem against she ‘mortgages “Yn. pessesaian 
onder his merigngs tiln, then thanx 
anaciment ipontalns: Re Ards. ko -rastnein 
defence rekap. ee ae 
But difficulties would also arise fow giving 
a wide ponstructien to sap.Gede, beyond tthe 
ordipary sores ef. the wonda. (It yes do- 
olered iby the High Goart, iin -ponformity 
awherp thp meal 


effect must 

neoessarily she given to that hish, npon the 

thesis, is prohibited and jllegal, ‘The 
possession 


; ‘been made 
plewfnl, then it 
: : ; prevail in ghe 
cases in which the High Conrt agrge that dt 
Should dopo, eons 

The authorities, therefore, whjch have 
held that, in the cases just referred to, the 
real owner may set up his benames right 
against the benameedar, necessarily involve 


Lo. ” Ciml 





the .opinion tbat the Code has not made 
benamee purchases unlawful; and if that in 
so, there seems to be no sufficient reason for 
giving ‘the provisions of the Code, in cases 

e the present, a larger operation than the 
language importa, 

. The High Court, in their. jadgment in 
this case, approve of the above authorities ; 
but. they say they may be explained on the 
ground that the benameedar has, by consant- 
ing to the session of the real owner, 
waived his right to the benefit given to him 
by the Code ; but the Code had certainly not 
for its object the desire to confer a benefit on 
fraudulent benameedars. Its provisions must 
have been framed on grounds of public 
policy,.to which the doctrine. of waiver is 
not properly applicable, That pin if it 
was meant to carried to 


_ making such transactions unlawful, might 


have -been so declared and enacted, but the ee 
Code stops short of such an enactment.’ 


Their Lordships consider that, where the 
Legislature has stopped, the Courts must 
z f ; 


P- i á 
It was said that the certified in 
a case like the. present, would: have the 
shadow. only, and not the substance of the 
thing he bought, but this‘is exactly what in 
equity and good conscience he ought to have 
if no positive law-intervened. question 
is, whether such positive law does intervene 

in this case. 

For the reasons given, their Lordships do 
not feel justifled in pags a construction 
, beyond what the language of the Code im- 
ports, when such a construction would in 
eflect -be to: declare -that to be unlawful 
which the Code itself has not declared to be 
- so; and they are consequently of opinion 
that there is no bar to preclude the enquiry 


on, in case the same should be prosecuted, 


their Lordships will humbly: advise Her 
Majesty to allow this sppe to reverse the 
decrees appealed from, and in 

to order that the appeal to the High Court 
Principal - Sudder 


the 
‘Ameen be dismissed --with costs. The 
appellant will have the oosis of this appeal. 
p 
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The 25th May 1872. ` 
Present è 


The Right Hon'ble Sir James W. Colrile, 
Sir Mon e E Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 

Alluvian Land— Riparian istore— Shifting 
Ownership and Right of session — Custom 
—Sercituds— Covenant reaxing with Land, 


On Appeal from the High Court at 
Caleutta.* - 


Baboo Bissessur Nath and others, 


endent’ ted possessi: 
on 

r e nal once beet alluvial) .1 be- 
tween two branches of a river, or between two the 
volume of water in which from time to time 80 
that alternately one of those channels was and the 
other fordable, was by virtue of an alleged in the 

the custom wes 
bound to establish by clear and distinct evidence Of its 
existence, was that the ownership and right of on 
of the whole intermediate tract‘of land shifted with tho 


arrangement . ef 7 c 
Tis was a suit to recover possession of a 
tract of land which had at one time 

been alluvial, but which for a great number of 


as being the river Dewha, and the other as 
being the river Ganges. 

The tiffs were the owners of a temin- 
, of the name of Manjhee, on the north 
aide of the north channel ; the defendants 
were the owners of a xamindary, of the name 
of A on the south side of the south 
channel, both streams flowing from the west 
and joining each other to the east of the 
property in ‘dispute. 

* From the 


t of Betkes and ‘Levings, IJn 
dated 80th June Ls mn - 
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It appears that the tract of land between 
these two channels was; as carly as ae bed 
1790, in the possession of one Nooropl Hos- 


sein, with whom, as occupier and proprietor,- 


a settlement: was made by the Government in 
the year 1790, and that in the year 18004 
permanent settlement was made with his son. 

The defendants claim the land in question 
by purchase from a descendant of Noorool 
Hoessein, and it appears to be undisputed that 
Noorool Hossein and his heirs and these who 
succeeded him in title down to the present 
defendants have held uninterrupted posses- 
sion of this land from 1790 to the present 
day. ; 


Tho plaintiffs seek to eject the present pos- 
seesors, the defendants, upon these grounds : 
it appears that, in the year 1849 or 1850, the 

volume of water left the northern chan- 
nel, and took the southern channel, whereby 
the northern channel which before had been 
deep became fordable, and the southern chan- 
nel which before had been fordable became 
deep, and they allege that, upon that state of 
facta, they are antitled to obtain possession of 
the whole of the land lying between these 
two channels, by virtue, first, of au alleged 
custom; secondly, of an ekrarnamah executed 
in 1780 between the then proprietor of -the 
Manjhee, and the then proprietor 

of the zemindary Arrah. i i 


It is necessary to examine separately those 
two grounds on which the plaintiffs rely. 
First, as to the custom. The custom on 
which the plaintiffs rely is nowhere to be 
found clearly stated in their pleadings, and 
their counsel found some difficulty in quite 
acourately defining it. It appears to their 
Lordships that, in order to sucosed in disturb- 
- ing a possession of such long duration, 
under the circumstances of this case, it is 

necessary for the plaintiffs to establish a 
custom existing in the district in which these 
propertios are situated to the effect that, 
where land which hed once been alluvial lies 
between two branches of a river (or it would 
appear between two rivers), and from time 
to time the volume of water shifte, so that 
alternately one of those channels is deep, and 
the other is fordable, then the whole of such 
intermediate land belongs to the land-owner 
on the side of the channel which at any given 
time is fordable ; in short, that the ownership 
„and right of possession of the whole inter- 
mediate traot of land shift with the volume 
of the water, always attaching to the riparian 
prietor on the side of the channel which 

ppens for the time being to be fordable, - 


Tt should be observed that this custom ap- 
pears to be based on the hypothesis that at 
all times one channel is deep, and thg other 
fordable, because it could not apply if both 
were deep, or’ both were fordable ; it would 


also appear that this custom is wholly inde- 


pendent of any question of accretion or arro- 
sion of banks ; that it attaches merely upon 
the water becoming deeper or shallower in 
one channel or the other without necessarily 
any alteration in the beds or banks of the 
channels. : 


This being the custom which it appears to 
their Lordships that the plaintiff is bound to 
make out in order to establish his case, their 
Lordships would require to be satisfled by 
very clear and distinot evidence of its exist- 
ence, since the operation of such a custom 
must ‘be to render the rights of property 
fluctuating and precarious. 


.A question hes indeed been suggested, 
whether a custom of this description falls 
within the terms of Regulation XI of 1825 
Section 2. Their Lordships, however, do not 
think it necessary to decide this question, 
inasmuch as they- have come to the conclu- 
sion that no “clear and definite usage” such 
as would be necessary to sappari the plain- 
tifi? case has been in poiut of faot established 
by the plaintiffs. ; 

Reference has been made very frequently 
in the record, and in the course of the argu- 
ment, to certain proceedings on the part of 
the Government which took place in 1780, 
and the ckrarnamahs executed by the pro- 
prietors of the respective estates at that time 
in pursuance of those proceedings : but their 
Lordships are of opinion that the effect of 
those proceedings and the ekrarnamahs 
amounts to no more than this: that there 
being a dispute, indeed æ violent quarrel, as 
it would appear, between two semindars 
whose properties were contiguous the one to 
the other, the Government adopted a settle- 
ment at the time between them which ap- 
peered to be equitable and expedient, and to 
be in'conformity with what had been done on 
previous occasions by previous owners of the 
same properties, and that this arrangement 
made with these two landowners by the 
Government was acquiesced in, adopted, and 
ratified by the ekrarnamaks which have been 
referred to which it will be necessary subse- 
quently to state more in detail. This by no 
means amounts to that clear proaf which 
would be required to support a distinct custom 
of this description, and to sustain the claim 


„of the plaintift to transfer to themselves this 


` 


is2 Cigi 


\ 





property from ‘those who have been in posses- 
sion of it-for 80 years or more. 

The other evidence which has been ‘relied 
upon imsupport of the custom consists mainly 
of supposed admissions on the part of the 
defendants in the course of various legal 
proceedings ; but upon examination those 
admissions do not appear to amount to more 
than this, that the defendants or their prede- 
cessors appear in certain proceedings to have 
insisted upon a rule somewhat similar to that 
which the plaintiffs now allege, but by no 
means identical with it, as applicable to these 
semindaries, and do not point to “ a clear and 
definite usage” binding all property within 
the district. 

Reference has been made also to various 
proceedings with respect to other properties, 
in which the Government authorities have 
treated the main channel of the Dewha as 
the boundary between certain sillahs ; and to 
one cage in which they appear to have inti- 
mated that that boundary ‘should be -applied 
also to certain private properties ; but the 
circumstances of these cases are not so dis- 
tinctly before their Lordships that they are 
enabled to treat them as proof of such'a ‘cus- 
tom as that which has been before described, 
and upon which it is necessary for the plain- 
tiff to rely. It ‘may be observed that it by 
no means follows that, if a certain fluctuating 
boundary, vis., the course of a river, is adopt- 
ed between two zillaha, its adoption for 
that Jop affects the rights of landed 
P: etors in those xillahs. The case of Rae 

nick Chund v. Madhoram, in 18th Moore's 
Indian Appeals, p. -1,# which has been re- 
ferred to, is to the effeet that there may be a 
fluctuating boundary between xillabs, which 


by no means affects the rights of landed :pro-’ 


prietors. | 

Their Lordships are of opinion that suff- 
cient evidence bas not been given ‘to prove 
this custom, which is necessary in order to 
make out the plaintiffs case. They agree, 
indeed, with Mr. Justice Raikes who says in 
his judgment :—“ if think it is fully made ou: 
“ that, when claims were preferred to an island, 
“a new formation in the Ganges, by rival 
“ riparian proprietors, the custom was to 
“award possession, to the proprietor on 
“the side on which the.alluvial lands were 
“ fordable; ond if the question before us was 
“for the possession of newly formed lands, 
“and we were asked to apply the custom to 
“such lands, I should have no hesitation in 
“ doing s0;” but their Lordships also agree 
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with what Mr. Justice Raikes further says :— 
“ But tbis is not the nature of the present 
suit.” 

Their Lordships are, therefore, of opinion 
that the plaintiff has failed to make out-the 
first ground upon which he relies, 

The second ground is the-ekrarnamah that 
was entered into between the then owner of 
the Pergunnah Arrah, Rajah Bickromajeet 
Singh, who is the dfather of the defend- 
ant, and Tegh Ali Khan, who was then the 
owner of Pergunnah Manjhee, ander whom 
the plaintiffs claim title; and it is to this 
effect :—The Rajah recites that there had been 
a suit with respect to diara lauds of certain 
villages which he describes; then that Mr. 
Matthew Leslie and Mr.:Gream had been 
sent to survey the fand in dispute, and taken 
the strtements of both parties. Then he 
goes on to say:— The gentlemen of the 
“ Council of Azeemabed and Mr. Gream 
“forwarded to the Council at Calcutta a 
“report of the dispute between the parties, 
“and a-map of the dtara lands,” which, 
unfortunately, is‘not now forthooming. Then 
he recites that orders'were received from the 
Council at Calentta, that on whichever side 
the Ganges was fordable, the diara lands will 
appertain ‘to that side; and then that Mr. 
Leslie and Mr. ‘Gream came again to the 
diara lands, “and Minding that the river 
“ Ganges on the side of Pergannah Arrab, 
“ Sircar -Shahabad, had dried up and was 
“ fordable, and on the-side of Pergunnah 
“Manjhee was a flowing current wiph 
“deep water, gave possession to me thp 
“ declarant, from 1187 Fuslee, of the diana 
“ lands aforesaid, with all the-crops thereon ;” 
and that he therefore took possession. Than’ 
he says :=—“ Therefore J declare and give this 
“ writing, that the boundary of the diara 
“ between Pergunnah Arrab, Sircar Shahabad, 
“and Pergundabh Manjhee, Sircar Sarun, has 
“ been fixed in this manner that, if the river 
“ Ganges becomes fordable on the «ide of 
“ Pergunnah Arrah, the digra lands {will 
“belong to the zemindars of Arrah; and if jt 
“ becomes fordable on the side of Pergunnah 
“ Manjhee, Siroar Sarun, they will belong to 
“ Perguonah Mnnjhee. If any or either ef 
“ us act contrary to this agreement, our act 
“shall be false and void, and we will he 
“ liable to punishment by the Government,” 
A pr ote of this agreement was executed 
by Tegh Ali Khan, the then szemindar of 
Manjhee. 

dt has been contended, ‘on the one hend, 
that this ament relates only, to novwhy 
formed “ends oralio Jauda hich iiy to ; 
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formed after- ite dafe ; onm the dther, that: ft 
distinctly refers to the lards ih question, at 
all eVents in’ their then state, and that it ia 
applioabld-to-thett: now. But be that ad it 
may, assuming the meaning givan' to tliis 
dodumént by the appellants to be correct, 
their Eo ps are of opinion that, whatever 
may have been its effect as-a contract between 
the two-zemindars who executed it, it clearly 
dannot be binding upén the defendants, who 
défite their title from Noorool Hossein, who 
wás a stranger to it. ` : 

‘Fhelr Eordahips are of opinion that it was 
not in the power ofthe then semindar to 
impress upon the land a guasi servitude, or to 
burdew it with s covennnt which would ron 
With it into the hands of any possessor of it 
by any title. 

Their Lordslips are therefore-of opinion 
that the plnintiffa fait also on the: second 
@ronnd of chir 

That being so, it. is unnecessary to go inte 
a question Whioh has been raised of theiden- 
uty of the lands. ; 

For those- reasons their Lordships are of 
opintou that the plaintiffs fail to: makd out 
their case ; and they: will humbly advise: Her 
Majesty thas the: decree of the. High Cour! 

„in India be affirmed) and that this appeal be: 
dismissed with costa. 


The 81st May 1872. 
Present : 


. Thè Rt. Hon’ble Sir James W. Colvile, Si 
Montague E. Smith, Sir Robert P. Collier, 
ánd Sir Lawrence Peel. 


Act FIIL of 1859 s. 2—Res Adjedioata— Bowl — 
ee (one set af, to Respondents 
a'the same Interest). 


On Appeal from the High Court af Cat- 
out * © 


ta. 


that mit 
for was 
talook 


Dat that she Endy ad 
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ttle to it 


in 
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ts, on” 
the most had applied for leave to-Join in their oase.. 


this appeal upon the only point that was dealt 
with by the High Court, namely, widther 
the presént suit can properly be brought con- 
sistently with the second Section of the Act of 
Proosdure. That Clauss is in these words:— 
“ The Civil Court shall not take cognizanve'of 
“ any suit brought ona cause of actich which 
“shal? have been heard and determined by a 
“ Court of competent’ jurisdiction in a former 
'“ suit betwedn the same parties, or between 
‘* parties under’ whom they claim.”' 
The first question that occurs. to their 
Lordships upon that Section is, what is meant 
by the cause of action? And in the prosent 
case they are clearly of opinion: that the cause 
of action in both suits was the dispossession 
of the appellant by the fixing of the botnd- 
which is now complained off and the 
other p which culminated in tha 
decision of. the Judge in the Act IV case. 
The-result of those: proceedings was to affirm, 
epee of the defendants Ìn the land 
ich was the subject of the first.suit, and to. 
leave the. party who felt aggrieved by them, 
to her remedy by a oivil suit, 3 
The. first snit was' accordingly brought. 
end in the present suit both Courts have 
found, and it has been. fairly admitted at the ' 
Lar, that the land which is now in dispute is 
n portion of the land which was then sued 
for. The identity, therefore, of the subject- - 
matter of the two suits.is admitted, and, as 
their Lordships have already said, the cause, 
of action in both was the: dispossession of the 


appellant, by reason. of the procpedings; then 
taken. ~- 


It is sought however, to distinguish the 
case upon the ground that the appellant, 
who was the plaintiff in the former suit, saw 
fit in that snit.to admit that no portion of the 
land then sued for was included within the 
limits of Talook Shahazadapore, as originally 
settled aud defined by the dowl, but that she 

| had as talookdar of that talook acquired tite 
to itas towfeer, that is, that by gradual squat- 
ting or encrcachment: she had enlarged the 
boundaries of her talook,.and by bringing the. 
lend into cultivation had dcoquired a er- 
able right to have the settlement made with 
her. 


Civil 


- Now it ig pie clear to their Lord- 
the proceedings that the real 


longed to the defendants ? and it was open to 
the plaintiff, the present appellant, in the 
former suit to shape her title. in either of 
three ways. She might have said, as she did 
say, acoording to Mr. Doyne’s argument to- 
day, that the whole of the land then claimed 
was towfeer land; or she might have said, a 
portion of the land fell within the talook, as 
originally settled and formed part of the 
7,000 odd beegaha mentioned in the dowl, and 
the residue of it is tow/eer land; or she might 
have put her cage in the alternative, and 
have. said that she had a good title to a por- 
tion as her original land, but that should the 
proof of that fail, that portion also was to be 
considered as towfeer land. : 
With the fuli knowledge, of all the cir- 
cumstances, she chose to say:—“ I admit that 
“I am in possession of all that I was entitled 
“to under the dow/, but I claim this land, 


“the whole of it, as towfeer land.” The 


contention now is that, although she saw fit 
to take that course then, sho has now a right 
to fall beck upon the other title, and to say :— 
“The boundary was improperly drawn, 80 a- 
“to include in the defendants’ holding that 
u which of right should have been within my 
“originally settled talook; arid, as I now 


“claim in that way that which I might have, 


“claimed in the former suit, I am not pre- 

«glnded from biinging this seccnd suit” It 
appears to their Lordships that that , conten- 
tion cannot prevail against the clear terms of 
the Section in question, or indeed upon prin- 
ciple. 


principle of the docision* given by Lord 
Justice Turner at this Board upon the earlier 
Regulation, in which he takea the distinction 
that the Regulation “ was only to prevent the 
“retrial of the same question, and that it 
« was not intended to apply to cases like the 
“present, in which new circumstances hid 
“intervened and altered the nature and 
“character of the questions to be deter- 
“mined.” Here no new circumstances af a'l 
have intervened. 
Nor does, it appear to their Lordships 
to decide whether, in some. of the 

cases put by Mr. Doyne, where the party was 
o 


* 8 W. R, P. C, 11; Suth, P. C, Cases, 570, 
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suing entirely under, a new and a different 
title, such a distinction as he contended for 
might not be taken ; because here it seems to 
their Lordships that the matter in dispute 
throughout was the title of the talookdar of 
this talook to the land in question, and the 
possession which she had thereby acquired, 
and it is perfectly clear upon the proceedings 
in the earlier suit, that her right in any way 
to this land was capable of being therein 
determined. The Court in that suit seems 
almost to have considered that the title now 
sued upon had been 


put forward and could 
not prevail; and that if the talookdar had any 


title at all, it wos by way of towfeer. 


The Court of appeal, proceeding on the 


admission of the plaintiff that the whole of 
the originally settled talook was in her pos- 
sesion, and that all she had been dispossess- 
ed of was claimed b 

lands, dealt with that dam but it is perfeotly 
clear that, if the plaintiff had chosen to put 
forward the other title in the way I have 
suggested, the Court would have dealt with 


her only ns towfeer 


the whole question and considered it, that 


question being in point of fact a mere ques- 


tion of quantity and boundary, and whether 


the plaintift was. io any way entitled to re- _ 
cover the lands sued for from the defendants , 
who are the defendants also in the present 
suit. 


It therefore seems to their Lordships that 
the case really falls within the principle and 


letter of the Section in question, which has 


been properly decided’ to be a bar to the suit. 


They thivk it desirable to remark that the 
principle upon which their decision in this 


case proceeds seems to be almost identical 


with thet laid down’in a judgment -delivéred 
by Lord. Westbury in the case of Kattama 
Nauchear in «11 Moore's Indian Appeals, 
page 72.t In that case a-party had brought a 
suit, oami ander a will, having, as de- 
fendant in a form: r suit, abandoned his title 
under that will, admitting that the will did - 
not amount to a devise, and resting his title 
upon the issue whether the estate was 

te or undivided, and Lord Westbury 
said :—“ That being the sta‘e of the case, 
“we are now called upon to approve of a 
“ suit subsequently instituted by the very 
“ person who had deliberately given this 
« character to the instrament, a suit founded 
“upon an allegation wholly contradicting 
“ what he had stated to this Court of Justice, 
“and insisting ppon this paper-as being a 
‘ valid will and testament. It is impossible 
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“that any such suit should be allowed to 
‘ proceed. In the first place, it is clear upon 
“the. former record, that the appellant had 
“then the power of relying vpon that docu- 
“ment as being a valid will, He in effect 
“stated, or might have stated, his defence in 
“the suit of 1856 in the alternative. He 
“might first have insisted that it was an 
“undivided property, and that therefore the 
“ plaintiff in those suits had no interest there- 
“in; and, secondly, he might have pleaded, 
“but if it shall tarn out to be a divided pro- 
“ perty, then my title arises under this instru- 
“ment, and I plead and rely upon it as 
“ smounting to a valid devise in my favor. 
“When a plaintiff claims an estate, and the 
,“ defendant, being- in possession, resists that 
“ olaim, he is bound to resist it upon all the 
“ grounds that it is poesible for him according 
“to his knowledge then to bring forward. 
“The present eppellant might have insisted 
“on the validity of the alleged will, but 
“instead of doing so when his suit came on 
“ to be heard and ‘decided in the Court of 
“fiual appeal, he in effect disclaimed all the 


“title under the instrument as,a will, and: 


“insisted that it must be regarded by the 
“Court as not being testamentary. There 
“ would be an end to all security in the ad- 
“ ministration. of justice if the course now 
“taken by the appellant of setting up the 


~ “will were allowed.” 


The present case is even stronger than that 
referred to, inasmach as in the latter the 
party’ was a defendant in the first, and plain- 
tif in the second suit; whilst’ the appellant 
is plaintiff in both suite, and as such had in 
beth the means of shaping her case as she 
chose. 


Their Lordshipe therefore entirely concur- 
ring with the judgment delivered by Mr, 
Justico Phear in the High Court, are of 
opinion that this appeal must be’ dismissed. 
Tt is possible that the appellant has lost what 
she might have been entitled to ; but if she 
has lost it, the loss is entirely the result of her 
own mode of dealing with i rae 


former suit. 


Their Lordships have only farther to ob- 
serve that the appeal must of course be dis- 
missed, with costs, but that the ordi tule 
of this Board is to give only one set of costs 
to the respondents in the same interest, We 
have not had an opportunity of knowing why 
there has been a severance in defence, or 


whether there are any special grounds why. 


that role should be varied.. 
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After some discussion at the bar on this 
point, Sir James Colvile said:— 

Their Lordships see no ground for depart- 
ing from the general rule of allowing*but one 
set of respondents’ costs; and considering 
that those represented by Sir Roundell 
Palmer ‘were first in the fleld and had entered 
their appearance first, their Lordships think 
that the Collector, as Court of Wards, and 
representing the infant defendant, -would 
sufficiently have: discharged his duty, and 
have exercised a sound discretion, if, seeing 
that the suit was to be substantially defended, 
he had left the defence in the bands of the 
other respondents ; or, at most, had applied 
for leave to join in their case. Their Lord- 
ships.do not think that there was a necessity 
for his increasing the costs by coming for- 
ward as a separate respondent. Their Lord- 
ships therefore think they ought not, in 
justice to the appellant, to do more than 
give one set of costa, and that they ought not, 
in justice to the principal and original re- 
spondents, to deprive them of any part of 
their costs, 


' The 8rd June 1872.: 
Present os 


' The Hon'ble H. V. Bayley and: Dwarka-, 
- path Mitter, Judges. 


a i petar C., £. 10 (Object af )— 
Meareremeni— Eahancement— — Resumption— 
Onus 
Case No. 1082 of 1871. 
Special Appeal from a decision passed by 
the Officiating Judge of Rajshahye, 
dated the 14th July 1871, reversing a 


decision of the Deputy Collector of 
Pabna, dated the 24th Alarch 1871. 


Sheroda Pershed Gangolly. and others 
(Plaintifis), Appellants, 
á r! versus 


Raj Mohun Roy and others (Defendants), 
Respondents. 


Baboo Turuck Nath Dutt for Appellants. 
Baboos Slohinee Mohun Roy and Issur 
Chunder Chuckerbutty for Respondents. | 


1882, B. intended to assist 
Section 10 Aot VI of cia B- Oras in bia 
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but not to enable him to enhance the rents of the ryote, 
or resume runt-free lands by throwing the omsis on the 
lakherajdar to prove his rent-free ho ding. 


Bayley, J—Tms special appeal must be 
dismissed with coets. Section 10 Act VI of 
1862; B.-C., is intended to assist a proprietor 
to measure the lands comprised in his estate 
when he is.unable to do so on account of his 
inability to ascertain what lands are occupied 
by what ryote and what rents are payable by 
them for the same. But in fuct, that is not 
the position of the special appellant. He 
admits that the whole tenure was helid under 
him by an intermediate holder, Goo: oo Churn 
Bhoomick. Gooroo Churn Bhoomick de- 
faulted, and he, the special appellant, became 
the purchaser of Gooroo _Churn’s tenure. 
He had a measurement of the entire Mougsh 
before his purchase, and therefore he is hard- 
ly in a position to show that he knew nothing 
about the tenure he purchased. An Ameen 
was depnted very wrongly, and he was in- 
structed not only to measure the lands but to 
asseas guch rates as he might think proper. 
It is quite olear that the rent paid to Goorco 
Churn Bhoomick wns 12 annas a pakee, avd 
that 2 rupees now demanded is a simple 
arbitrary act of the Ameen. 


Again, the Lower Appellate Court very 
properly referred the ppecial appellant to a 
regular suit fòr the resumption of lands 
alleged to be rent-free. The object of this 
suit is quite clear; it is to resume rent-free 
' lands by throwing the omus upon the 
lakherajdar to prove his rent-free holding. 
The special law ander which the attempt is 
made, being one for executive purposes to 
help a proprietor to measure and ascertain 
the actual area of a patticular estate, is not 
intended to supersede the general law of the medan Woman—Improvement of Property 
land, supported by a current of de¢isions, -to —Indian Deeds of Sale—Clanse as to consent 
the effect that the whole onus of pruving of Family. 
that the lands alleged to be rentfree are} . On Appeal from the High Court at 


Mitter, J.—I also concur in dismissing 
this appeal. The Lower Appellate Court 
hns found ns a fact, and that finding is corm 
borated by all the facts aud surrounding 
circumstances of the ense, that this suit was 
instituted under color of Section 10 Act VI 
of 1862 B. C., more with a view to have the 
rents of ryota, who are in occupation of the 
lends in question, enhanced, than with thay 
of obtaining information as tọ who those 
ryois are, what lands are in their occupntion, 
and what rents they have to pay for the 
game. The Section above referred to was 
never contemplated to apply to a case of 
this description ; and I am bound to soy thet 
the whole proceedings in the former enit, 
which was instituted by those very plaintiffe 
agninst one Gooroo Chura Bhoomick, and in 
which the lands were meaeured parcel by 
parcel, holding by holding, clearly show that 
this suit was instituted to have the rents 
payable by the ryote of the entire village 
enhanced wholesale through the instrument- 
ality of the Ameen, who was deputed to 
make a local enquiry in this case, and who, 
it is clear from bis report, had no idea what- - 
ever of the duty he had to perfarm in it 
Upon this ground, and this ground alone, 
I would dismiss this special appeal with costs. 


ye" The 4th Jane_1872. 
Present: 


The Right Hon’ble Sir James W. Colvile, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Berameo Purchase—HonG fide Purchaser for 
Value— Acqurssornce— Brquiry— Sale — Maho- 





held under an invalid title lies upon the f Calcutta. * 
semindar by showing that the lands pay rent A 
and as sguch are included in the Mal. This Ramcoomer Knondoo and another, 


burden of proof is most Ulegnily and impro- 
perly attempted to be thrown upon the 
lnkherajdar by the way in which the MoQuieen and another. 
measurement law has béen misnpplied by the ; 


` is case. Agai It is a principle of natural equity. which must be mi- 
help of an Ameen in this i n, the versally applicable, that where one man allows another 
special appellant says there is no evidence to | to hold himself out as the owner of an estate, and a thh d 
enable him to ascertain the holdings of the person rehas 16 for sale troti the apparent omas 

a m e ew 6 own man 0 80 

ote and the rents payable by them. We allows the other to hold himself out shall not he permit- 
think that the proceedings in the former ‘euit, | ted to recover his secret title, unless he can over- 
i was institut this very a J] throw that of chase by showmg. either that he 
whioh fite we is by bn es ae had digegt nonce oe sornething which amounts to oon- 
were qôites suiicien or a or that | sirnoive notice of the real title, or that there ‘existed 
ooject. 


cersis 
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circumstances which ought to have put him upon au 
enquiry which, if prosecuted, would hare led to a dis- 
covery of it 

There is nothmg in the position of a vendor i 
Mahomedan woman living with fer children upon 
estate, and sometimes it, whieh should put sy 
one upon enquiry whether was the real owner or 

not, 


Without la down any general rule as to the cir- 
cumstances amg should prompt enquiry ın cases of 
this kind, the Parvy CouĒxorL were of opinion eee 
_Pircustmacens must be oF suche specio athe Tha 

Court can place its upon them, an say her 
ppan such theta Bose partials a enquiry ought to have 
been made. 


to the woman with 
the 


that, 
ee ee a ae ees 
of the deed of sale from a Mahomedan woman containing 
the apparently usual clause that she hed made the 
bale with the consent of the family, was ecfiicient to 
put the purchaser on enquiry. 

Tark Lordships do not think it necessary 
to call upon Mr. Letth to reply, having come 
to the conclusion that the judgment of the 
High Court cannot be sustained. 

The suit was brought by the respondents 
to recover 84 beegahs of land and some build- 
ings erected upon it situnted at Howrah, 
near Calcutta, The land had been purchased 
by the deceased father of the appellants, 
Ramdhone Koondoo, from a Mahomedan 
- woman of the name of Bunnoo. Bebee, in 
» Jnne 1848. `Their father and they, sinca his 
death, have held undisputed possession from 
a time until a prevent suit was brought 


short a are these = Alornnder 


Macdonald, who lived in Calcutta and coha- 
bited with Bunnvo Bebes as his mistreas, had 
two children by her,—Alexander Macdonald, 
who is dead ; and Maria, one of the respond- 
ents, who married) Mr. McQueen, the other 
respondent. The father died in 1884. The 

history of the property appears to be this: 
©) The land, which is perpetual leaseliold, at a 
fixed rent, was conveyed in August 1831, by 
the then proprietor to Bunnoo Bebse b by a 
deed of sale, nud the price paid at that time 
was only Rs, 180. In the following Septem- 
ber the deed was registered, and thereupon 
the xemindar granted a fresh pottah to Bun- 
noo Bebee, at the fixed rent of Bs. 35.0) lt 
does not appear with auy certainty that Mac- 
donald, the father, was in esion of the 
dand and of the buildings. At all eventa, it 
is not clear upon the evidence thnt he ever 
1esided upon the property. ‘There are two 
witnesses who spenk to his residence. One 
of them says that he did not live in the new 
bungalow, and the other says he did. The 
evidence is far from satisfactory to establish 
the fact that he really did reside upon the 
a thio 


Ce 
res 



















roperty. GBut it is clear that, after his death, 
rei Bebee did go to reside upon it, aud 
she resided there for some timess) She after- 
wards let it, and received the rent frbm the 
tenants. (6 hen, in June 1848, she sold the 
property to Ramdhone Koondoo, and con- 
veyed it to him by a deed of aule.()The 
price she obtained was Ra, 945, and there is 
nothing to show that that “iras pat the fall 
yalue of the property) At the time she sold, 
she made n surrender to the xemindar of the 
leasehold iuterest, and a fresh pottah was 
granted to the purchaser, under which un- 
disputed possession was held for 24 years. 
During that time the purchaser erectai(? 
important buildings upon the land, aud in- 
creased the value to such an extent that the 
property is valued in the present suit at Rs. 
40,000.\¢Bunnoo Bebee died before the com- ` 
mencement of the present suit; there is a 
contest as to the time of her death, which 
was material only as regards the question of 
limitation ; and as it is not now necessary to 
consider that point, it becomes immateria]-to 
determine the precise period of her death, 
whether in 1856 or 1861. Their Lordships, 
however, see no reason to dissent from the 
view which the High Court have taken of 
that fact in the case. 

U) The claim put forward in this suit is that 
the’ purchase, although in the name of Bun- 
noo Bebee, wns a purchase benamee by Mac- 
donald ; that he was the real purchaser, but 
had used her name in making the purchnee, 
is will is put in evidence, and the respond- 
ents claim under it. Undoubtedly, if the 
purchase was a benamee purchase, they have 
established n primd facie title to this estate, 
or at least to u moiety of it. 

¢9 The answer of the appellants is, that their 
father purchased the estate of Bunnoo Bebee 
without any notice of the denamee title, and 
that they are entitled to hold it, notwithstund- 
ing there may have been, originally, a’ result- 
ing trust in favor af Macdowald It oer- 
tainly would: require n strong case to be 
established on the part of the respondenta, to 
defent a possession for so long a period of 
property for which fuli value had been given 
to the person in the apparent ownership of it. 
The barden of proof lies very sirongly on (9 
them in such acase. They have of course to 
establish, in the first instance, the fact that 
the purchase was really made by Macdonald, 
and with Macdonald’s money, on his own 
behalf. Their Lordships cannot help,observ-' 
ing-that the evidence, even on. that* cardinal 
factia.extremely. scanty. It rests almost 
entirely on ‘the admission made by Bunnoo t 
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pee in the inventory made by ber after 
onald’s death, in which she treats the 

perty as part of the estate of Macdonald. 

ere fs some evidence that Macdonald im- 
}proved the property after the purchase, by 
‘building a new bungalow upon it; hat that 
l evidence, without the ndmiasion, would clearly 
‘be insufficient to establish the fact that the 
purchase, contrary to all the documents, was 
TE by Macdonald and with his money. 
Their Lordships however do not feel it neces- 


sary to express any definite opinion upon the 


fact of the purchase being benamee, having 
come to the conclusion that, assuming it was 
go, the appellants have established their right 
to hold the property against the benamee 
title. : 
I Tt is scarcely suggested that the purchaser 
had any notice that the title was other than 
f or different from the apparent ove. ( None of 
the documents give any notice whatever that 
the transaction was other than it appeared to 
be. On the contrary, all the documents are 
) entirely consistent with the purchase having 
l been made by Bunnoo Bebes herself, or by 
somebody for her baneki The case, there- 
| fore, cannot be put on the ground of actual 
“notice, but i¢ was said,—and this appears to 
have been the ground upon which the High 
Court decided in favor of the respondent,— 
dihat there were circumstances which ought 
to have put the purchaser upon enquiry ; and 
that if he had enquired, he might have dis- 
vered the real title. 

Tt is not necessary to say whether this case 
is to be decided upon the principles on which 
the English Court of Chancery acts in cases 
of resulting trusts, when questions arise be- 
tween the equitable owner and the purchaser 
for value without notice ; or whether it is to 


be decided upon the general rules of uity 

and good conscience, whioh bio the Courts 

in - péages the principle of ecision 

must in either case be the same. It isa prin- 

ciple of natural equity, which must be uni- 
., versally applicable, that where one man allows 
‘* another to hold himself out as the owner of 
an estate, and a third person purchnsee it, for 
value, from the apparent owner in the belief 
tbat he is the real owner, the man who s0 
allows the other to hold himself out shall not 
be permitted to recover upon his secret title, 
unless he can overthrow that of the pir- 
chaser by showing, either that he had direct 
notice, or something which amounts to con- 
atructive notice, of the real title, or that there 
existed Sircumstances which ought to have 
. put him upon an enquiry, that, if prosecuted, 
| Would have lead to a discovery of it. 







The High Court treat the defence as an 
attempt to introduce “a very peculiar doc- 
trine of the English Court of Chancery.” 
Their Lordships capnot think that this isa 
correct view of the defence which is set up 
in this casé. Itis one to which, no doubt, 
the Coort of Chancery in England gives 
effect, but it only gives effect to it in a pecu- 
liar manner, because of the distinction in 
England between legal and equitable estates, 
and legal and equitable remedies, If this 
case had arisen in England, the respondent 
would have had no loows standi whatever in. 
n. Court of law, und must have resorted to a 
Court of equity. 

After the discussion which bas taken place, 
the case seems to result in this,—whether or 
not, under the circumstances of this case, 
the purchaser ought to have enquired. The 
High Court think that he ought to have mad 
enquiry, because of the status and position of 
Bunnoo Bebee. The learned counsel wh 
has argued this case for the respondent docs 
not himself rely upon that circumstance as 
one which ought to have put the purchaser 
upon enquiry, and their Lordships cannot 
see that there is anything in her position as 
aMnhomedan woman living with her chil- | 
dren upon this estate, and sometimes letting : 
it, which should have put any one upon en- 
uiry whether she was the real owner or not. 
t is admitted that, if an enquirer had gone to 
the office of the reminder, or to the publie 
Registry, he would have found that sho was 
the owner. She wasin possession, and her 
former life led to no presumption that she 
might not have had money to purchase for 
herself, or that others might not have pur- 
chased by way of gift to her; on the con- 
trary, the circumstance that she had co 
bited with one or two persons of some pro, 
perty, might have fairly led to the supposition’ 
either that she had scquired money, or thn 
gifts had been made to her for her advance-| 
ment and comfort in life. ` 

But circumstances have been refied upon 
at the bar which were not adverted to by 
the High Court, In cases of this kind the 
circumstances which should prompt enquiry 
may be infinitely varied; but, without laying 
down any general rule,(it may be said that 
they must be of such a specific character 
that the Court can place its finger upon 
them, and say that upon such facts some par- 
ticular enquiry ought to have been made.) j 
It is not enongh to assert generally that en- 
quiries should be made, or that a prudent } , 
man would make enquiries ; some specie | 
circumstances should be pointed out as the 
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starting point of an enquiry, which might be 

M Sead to lead to some result. Mr. Cowie, 
feeling that the case must really depend up- 
on the existence of such circamstances, has 
referred to two.( First ho says that, if any 
enquiry had been made, it would have been 
found that Macdonald had been in posseasion, 
and had improved the property.) It has been 
already observed that the facts do not show, 
with anything like distinctness, that Mac- 
donald was in possession during: his lifetime. 

(There is evidence that he had built upon 
the property, but, supposing enquiry had 
been made, and the fact ascertained, it would 
not lead to the inference that, contrary to 
the apparent title, he had purchased the land 
for himself; for it is quite probable to sup- 
pose that he would spend money to improve 
property which belonged to the woman with 

hom he was living.) 

Yp The other circumstance relied on is that, in 
the deed of sale itself from Bunnoo Bebee to 
the appellants’ father, she says she made the 
sale with the consent of her family. If this 

been shown to have been en unusual 
clause, or that it had beeu only usual to insert 
it in deeds where the consent of the family 


was really required and obtained, there might |- 


have been some ground for the superstrac- 
tureof ment which was built upon it; 
bat their bordships have no evidence and no 
, suggestion that this is not in common form ; 
on the contrary, it appenra that in the deed 
of sale to Bunuoo Bebee herself from her own 
vendor, the snme expressions ocour. It ap- 
pears to their Lordships that the clause is one 
without any specific force or meaning, in- 
serted, like many other general phrases, in 
Indian deeds, to exclude any possible objec- 
tion that might be raised against them. It 
is very like that which so frequen'ly occurs 
after a full conveyance: “I and my heirs 
have no longer any claim.” Those words 
are often unnecessary, but_they are of very 
frequent ocourrence, Their Lordships there- 
fore thick that the two facta relied on as 
those which ought to have put the purchaser 
on enquiry do not support the contention 
meade at the bar, and that the whole case of 
the respondents fails on its substantial merits. 


Other questions have been raised in the 
case with which it is not now necessary to 
deal. Their Lordshipe, in the result, are 
glad to come to a conclusion by which it is 
quite evident substantial justice will be done. 
There has not been a suggestion throughout 
of any collusion between the purchaser and 
Bunnoo Bebee, or that the porchase was not 

' made entirely bond fide on his part, and with- 


out notice of any title other than that he 
took from her. 

In the result their Lordships will humbly 
advise Her Majesty to allow this appeal and 
to reverse the judgment of the High Court. 
Their Lordships will farther advise Her 
Majesty that the suit be dismissed, and that 
the appellants should have the costs in India 
and of this appeal. 


The 7th June 1872. 
Present: 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Guardianship of Minors—Revocation of Certi- 
Jicate—Mucoaduct—Act XL of 1858 s. 21. 


Case No. 4 of 1872. 


Miscellaneous Appeal from an order passed 


by the Officiating Judge of Mymensingh, 
dated the 80th September 1871. 


Pitamber Dey Mozoomdar (Petitioner), 
Appellant, 


versus 


Ishan Chunder Dutt Biswas (Opposite 
Party), Respondent. 


Baboos Romesh Chunder Mitter and Kally 
Kishen Sen for Appellant. ~ 


No one for Respondent. 


A. certificate of i 
a. 21 Aot XL of o5, in a cabe There the puatdan, 
without any sufficient cause or justification, without 
legal advios, withdrew an appeal made to set asde a sale 
of the estate of the minors, and at the same time dealt 
with the auofion-purchaser and obtained a putess of a 
por don ee Tery, property in the names of his own 
Y 


was cancelled under 


Bayley, J—Tuis is an application under 
Section 21 Act XL of 1858 for the cancella- 
tion of a certificate of guardianship given 
to one Ishan Chunder Dutt as guardian of 
certain minors. The ground of the applica- 
tion is the misconduct of the said guardian. 
It is said that Hur Soonduree, the mother of 
the minors, had, in a certain case in which the 
property was sold, appealed to have the sale 
set aside under Section 257, that there were 
good grounds for thet appeal, but that, without 
any sufficient cause shown, the guardian 
Ishan Chunder withdrew the appeal, and 
in collusion with the auction-puroimser ob- 
tnined a putnec of a portion of the property 
sold in the name of his wife fur a sum alleged 
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to be Re. 100. It is farther alleged that 


Ishan Chander was the tool of and in nego-- 


‘ciation with one Ekram Hossein, the former 
proprietor and: auction-purchaser of the 
property, and was endeavoring to have 2 
transfer of it to the prejudice of the interests 
of the minors. ae 

On this application we sent for certai 
records which were not at first before this 
Court, and those papers having now arrived, 

- wo have to deal with the whole case on the 
merita, i . : 

It is here to be observed that Ishan 
Chander did not appear before us, although 
by double notice ample opportunity was given 
him to do so, This probably would be 
enough to raise g-sirong presumption and 
pass a decision ngainst bim, but we have gone 

rough,the whole records. 

Now it bas to be remarked that all the 
„transactions above referred to have been 
borne out by the evidence of Pitamber, 
while on the side of the respondent the testi- 
mony of witnesses is quite vague, bears evident 
signs of being tatored, and is in every respect 
utterly untrustworthy. Then come the 
reasons given by the Lower Court which 
we are bound to meet before we reverse its 
judgment, The Lower Court says :—“ There 
“is no sufficient proof of mala Ades or of 
“any misconduct on the pert of the guardian 

` “and manager.” i 
_ Now, when a party standing in the position 
of fiduciary guardian to the minors, without 
- any sufficient cause or justification, withdraws 
an appeal mide against an order affecting 
the estate of the minora, and that without 
legal advice, and at the.same time deals with 
the proprietor and “auotion-purchasers, and 
‘purchases á portion of that very property 
inself in the name of his wife and other 
kinsmen, we ‘cannot agree with the -Lower 
Court in saying ‘there is no proof of mala- 
fides. ‘As said before, Ishan Chunder.was 
allowed ample opportanity to explain why 
he withdrew the appeal, how he came to 
purchase a portion of the property in his 
wife’s name, and on the whole to justify his 
conduct as to the above circumstances. No 
prudent guardian, actmg bond Ade on be- 
half of the minors, should have withdrawn 
such an appeal without some justifying 
circumstances or legal advice which he might 
adduce as legnl warrant when called upon 
to do so. It was, however, remarked by way 
of argument that even the taking of the 
by Ishan Chunder may have been 
for the benefit of the minors ; bat if it were 
no, why was the purchase made in the name 








of Ishan Chunder’s wifé and her relations ? 
The whole appearanées nnd circamstances 
are against Ishan Chander, and there is 
nothing shown to justify them. 

For the above reasons we reverse the order 
of the ‘Lower Court, cancel the certificate 
given to Ishan Chundef, and send the case y 
back to the Lower Court for proper orders 
as to the appointment of.a guardian either 
in the person of the petitioner Pitamber, or 
such other person as the Court may tink 
fit. 





The 7th June 1872. - 
Present: i 
The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Execution of Deoree—Meme Proflis— Reference 
to Maps noi expressly referred to in Deores. 


Case No. 76 of 1872. 

Miscellancous Appeal from an order 
passed by the Judge of ‘Mymen singh, 
dated the 29th November 1871, reversing 
an order of the Moonsiff of Jamalpore, 

dated the 27th February 1871. 
` Rhiboo Soondery Dossee (Decree-holder), ` 
Appellant, : 

uae 
Bama Soondery Dabeo Chowdhrain (Judg- 
ment-debtor), Respondent. 
Raboos, Sreenath Doss and Mokiny Mohun 
_ Roy for Appellant. 

Baboos Romesh Chunder Mitter and Hem 

_ Chunder Banerjee for Respondent. > . 


Court was held to 
rely 


Mitter, J.—Tue appellant in this case is 
the holder of a decree bearing dated the 28rd 
August 1862, for possession of, certain lands 
with mesne profits fromthe date of dispos- 
seszion to that of recovery of possession. 

It appears that one Hurrish Chunder, under 
whom tho appellant holds the talook which 
was awarded to him under the decree above 
referred to, instituted a suit for the deolara- 
tion of bis proprietary right in certain lands 
designated as Pahary Puttul against there 
very respondents. This suit was decreed in 
favor of Harrish Chunder on the 25th 
June 1867 'after' an Ameen had held’a local 
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investigation and prepared a’ map showing 
the lands which were in dispute in that suit. 
Within these lands, however, there were two 
_talooks, one named Talook Bissessur Dey, 
the other named Falook Kalika Proskad; 
the lands of Talook Dissessur Dey being 
situated towards the east, and those of Talook 
Kalika Proshad towards the west of that 
village, The proprietor of Talook Bitsessur 
Dey also brought a suit fo recover a portion 
of the lands above referred a ai Ameen 
was deputed to the spot, who prepared a map, 
anh showing the lands w ici constituted 

alook Bisgisur Dey, and the Court, after 
ee accepted the map as a correct repre- 
sentation of the lands in dispute on that ocea- 
sion, gave a decree in favor of the proprietor 
of Talock Bissessur Dey. ‘The appellant in 
this case subsequently brought a suit, for 
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ing the amount of’mesne profits due to hiw 
on account of those lands. The learned 
Judge in his judgment says :—“ The decree 
“of which execution is now taken oyt is in 
# itself indistinct, but it has reference to the 
“former decree in favor of Hurrish Chunder 
““Chowdhry, and if there is, sufficient dis- 
“tinctness in that decree of 25th June 1857, 
“ then it 1s the duty of the Court to execute 
“it accordingly. On the face of it, the 
“ decree-holder is entitled to wassilat on 8 
“ annas 4 guudas of Talook Kalika Proshad, 
“there is no mention of the area or number 
“of plots or their position, but the bound- 
“ aries ‘stated are general and external boun- 
“daries of the village, and within these 
“ boundaries are other lands and other ta- 
“looks not now under consideration ; what is 
“required are the details of the various plots 


on of 8 annas 4 gundas of the lands | “ which make up the Talook Kalika Proshad. 


jn Talook Kalika Proshad with -mesne pro- 
fits; and, as already observed, a decree was 
pessed in his favor on the 28rd August 1862 
on the basis of the two decrees passed in the 
two previous eujts above referred to. 

It is not disputed in this case that the 
nppellant has already got possession of the 
lands awarded to him by that decree, and the 
present contention relates only to.the amount 
df meane profits which he is entitled to re- 
cover from the defendants. i 
` The first Court deputed an Ameen to ascer- 
tain the amount of mesne profits doe to the 
appellant, with directions to ascertain the 
amount of land decreed to him with reference 
to the two decrees passed in the previous 
suits, vis. in the suit instituted by Hurrish 
Chunder, and in that instituted by the owner 
of Talook Bissessur Dey. On the Améen’s 
submitting his report to the Court, a certain 
amount was awarded to the appellant on 
account of the mesne profits due to him. 
This order bas heen reversed by the Judge 
in appeal on the ground that the decree 
sought to be executed is too indistinct, and 
caundt therefore be executed in the mode 
adopted by the first Court, 


We are of opinion that the decision of the 
Lower Appellute Court is erroneous, and that 
‘the error which it has fallen into could have 
been easily avoided if it had taken into con- 
sideration the two maps prepared in the two 
suits mevtioned above, vis., in the-suit insti- 
tuted by Horrish Chunder and i in that insti- 
tuted by the owner of Talook Bissessur 
Dey. ‘Those maps were drawn scientifically, 
aud there was no real difficulty in ascertain- 
ing the lands to which the appellant in this 
case was entitled, and therefore in-ascertain- 
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“It is certainly clear that the present enquiry 
“hes included much land in excess, for the 
“assessment of a Sanna 4-gunda share 
“is Re. 420 per annum, which is much more 
“than the emttre talook is valned at in the 
“former suit.” No doubt, the learned Judge 
is correct’ in saying that, taking the decree 
which was passed in favor of Hurrish Chun- 
der alone, there Were no sufficient data. to 
determine the exact quantity of land to 
which the appellant in this case is entitled ; 
but if in conjunction with the decree passed 
in favor of Hurrish Chunder, the learned 
Judge had also taken into consideration the 
decree passed in the second sult, vis. in that: 
instituted by the owner of Talook Bissessur, 
Dey, there would have been no difficulty what- ` 
eyeı in arriving at a correct conclusion upon 
the merits of this case. The lands of village 
Pahary Pwtiul constituted two distinct ta- 
looks, one called Talook Bissessur Dey, the 
other Talook Kalika Proshad. Talook Bis 
sessur Dey, however, consisted only ofa ' 
Q-anna 12-gonda share of certain lands . 
situated on the .enstern side of the village ; 
the remaining 6 annas 8 gundas of those 
lands, together with the entire lands situ- 
ated on the western side of that vi , 
belonging. to Talook Xalika Proshad. 
therefore, we take in the first place the 
map prepared in the suit instituted by Hor- 
rish Chunder nas showing the total quantity 
of Jand comprised in Pahary Puttul, and if 
we then exclude therefrom the 9 annas 12 
gundas share of the lunds which were deli- 
neated in the map piepnred in the suit inšti- 
tuted by the owner of Talook Bissessur Dey, 
the lands belonging to the plaintiff? Talóok 
Kalika Proshad cau be determined with the 
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utmost facility. ‘The learned Judge farther |, 


enys that there is nothing whatever in the 
decree of 1857, which was passed in favor of 
Harrish: Chunder, to show that the map relied 
on by the first Court, viz, the map prepared 
in the case of Hurrish Chunder, was adopted 
or approved of by the Court which passed 
that decree ; but on this point the learned 
Judge appears to be wrong. The judgment 
which was followed by that decree: clearly, 
shows that the map was adopted and approv- 
ed of by the Court, and it was probably for 
that reason that‘the decree was left indefi- 
nite, there being no dispute at that time as 
to the situation of the lands. which formed 
the subject-matter of that’sult. 

It has been contended that the Court has 

no power to go beyond the precise terms of 
the decree, and to refer to the maps above 
mentioned, because those maps were not dis- 
dinctly referred to in the decree itself. This 
contention appears to be untenable, It is 
notorious ~that>decrees in thie country are 
not always drawn up with that decree of 
precision with which they ought td be drawn 
up; and if we adhere too strictly to the mere 
letter of such decrees, theré can be no doubt 
whatever that in many -cases great injustice 
would follow. We therefore cannot accept 
this contention. Of course, it isnot open to 
` the Court sitting in the execution department 
to do anything which is inconsistent with 
the decree itself, but that is not what is asked 
for by the appellant in this case, 
_ For the above reasons we reverse the order 
of the Judge, and. remand the onse to him 
.for the determination of the other questions 
raised in the appeal. 

The appellant will get his costs from the 
respondent in all the Courts ; the costa of 
each Court being. scene’ at one gold mohur 
only. : 


The 8th June 1872. 
> Present : 

Tho Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Honble W. Ainslie, 
Júdge. ‘ 

Small Cause Court—Plaint (Reoeption of, by 

Reference to the High Court by the Officiat- 
ing Jadge of the Small Cause Court at 
.Bokur, dated the 16th May 1872. 


Raj Chunder Gope, Plaintiff, 
versus 

Joogal Gope and another, Difenda: 

A Naxir of a Court of Small Causes is not amthorized 
to reveire plaints. 

Case.—Baznoo Hur Mohun Goopto, a 
pleader of this Court, presented this plaint, 
now before me, with a bond dated the 24th 
Magh 1276 B. 8., which fell due in the ' 
mouth of Oheyt of that year, to the Nasir 
of the Court, on the llth April last, oorre-, 
sponding with 80th Cheyt 1278 B. 8., when 
the Court was closed on account of Mohabik- 
ub Sankranti. 

Under provisions of the Statute of Limit- 
ation, 80th Cheyt was the last day for 


“instituting the suit, and it appears to me 


from the statements of the Clerk, Nasir, 
and pleader Baboo Hur Mohun Goopto, and 
a subsequent deposition of the Nazir on cath, 
that the Olerk did not come to office, nor 


“was he at Bohur, on that day; and as the 


Judicial Offloer was not holding his sittings 
in the station, then the pleader submitted the 
plaint to’ the Nasir of the Court at the 
pleader’s own residence, after calling him 
there, as he was on his way by it to some 
other direction, and uot to office, A few days 
after, the plaint. was again returned to the 
pleader by the’ Noxir, ond it has eventual] 

been submitted.to me, accompanied by a peti- 
tion on the 22nd April last, the first sitting 
day of that month in the Bohar Court of 
Small Causes. . 

Thé Hon’ble Court’s decision dated lat 
September 1871, in the case of Anunto Ram 
Chatterjee, appellant (vide Weekly Reporter, 
Vol. XVI, page 280), very clearly sets down - 
as a role thaf plaints could be accepted on 
Sundays or other close holidays, and I, 
accordingly, had no. hesitation to aumber and 
register the plaint, notwithstanding it was 
presented on a holiday, as- otherwise limit- 
ation would stand a ber to plaintiff for his 
coming to Court with the cause on the 
following’ day. But the question which 
arises for reference is, whether the Nazir 
taking the plaint at the pleeder’s private 
dwelling would be deemed as reception by - 
the pioper officer at a proper place, 

The Clerk is in a nie Small Cause 

Court recognised the 
officer who receives and 
numbers plaints, &c., in 
absence of the Judge, 
and filing plaint at the 
Oanse Court Clerk’s “private resi- 
Book, page 86. dence” has been held 
good by ‘the precedent noted in-the margin. 


dth June 1868, 
peta Mohan 
uckerbutty : versus 
Biswas and 
Bramdee Biswas 
>s Small 
Ruling 
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The Clerk, J find, was not .pnder the neces- 
ality of attending office on an authorised holi- 
day, and was no way in the fault for not being 
found that day. But the Nazir’s receiving 
the plaint, eid iad of presenting it to the 


Judicial Officer of the Oqurt for his discre- | ' 


tion on the matter, his return again to the 
pleader after interval of a few. days was in- 
deed improper and unsatisfactory. 

‘Under the ofroymstances stated above, I 
entertain doubts if I were justified in allowing 
a number to the plaint for adjudication, in 
consideration of its being preferred to the 
Nazir on the 11th April last, up to which 
day the plaintiff hada right to institute the 
suit, and not afterwards, I, therefore, hom- 
bly awajé the instruotions of the Hon'ble 
Court as to the point in question, until 
arrival of which the plaint should remain 
with the Clerk of the Const without finding 
a place in thé Register of Causes, 

The judgment of the High Court was 
delivered i baa by— 

Ainslie, -J.—We are of opinion that a 
Nazir of a Court of Small Oauses is not 
authorized to receive plaints, 


Pt ne ee aes eel 


The 10th June 1872, 
Present > 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justioe, and the Hon'ble W. Ainslie, Judge. 


with first ‘e— Conastruction— Limpitation— 
Nudam pactum., 


Case No. 1883 of 1871. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 14th September 1871, affirming a 
decision of the Officiating Sxbordinats 
Judge of that District, dated the lst 
July 1871. 


Meer Fyex Ali (Plaintiff), Appellant, 
versus 


a 


Meer Nuxzsqff Ali and others (Defendants), 
i Respondents. 


Ħr. R. E. Twidale for Appellant. 
Moonskee Mahomed Yusoof for Respondent. 


Where a Mabomedan husband, on contrast} 
monthly and stipulating 
her Aian krt pea 


Om contracting a second marriage, Nussuff 
Ali executed an ikrarnamah dated 10th 


gl her a monthly allowance 
, end stipulating that he would 
give her, or, at her death, her children, 6 an- 
nas of what he was possessed or might 
a naa The plaintiff Fyex Ali, and the 
defendant Kumar Ali were the only two sur- 
viving children of Imambandee. Plaintiff 
on attaining his majority demanded his share 
of the property from his father; and on the 
latter declining to surrender it, brought the 
present suit upon the ikrarnameh for 8 annas 
share of the defendant Nuxzuff Ali's moveable 
and immoveable property. Ss i 
The Subordinate Judge held that the snit 
was barred by limitation, since more than 12 ; 
years had lapsed since the ikrarnameah and 
since Imambandee’s death, and more than 
three years since plaintiff attained his ma- 


jain : 
, Plaintiff appealed-to the Judge principally 
on the terms in the ikrarnamah “what pro- 
perty he might soquire,” showing that certain 
pro been acquired in 1864 and 1869, 
and he contanded that his claim was not bar- 
tad with respect thereto. Ho algo stated 
that the ikrarnamah was not infrucțuous, ps 
under it Imambandee had sued for and 
obtained an order for maintenance under 
Regulation VII of 1819. 
The Judge was of opinion that, if the 
ikrarnamgh was ppt-infrootuous, if must be 
held to have had effect from the date of the 
order under Reguletionn VII, whioh would 
þar plaintiff’s claim, As to the words “what 
property he might acquire” in the ikrarna- 
mah, the ee did not ponsider that this 
wonld make the term of its operation indef- 
nite, but that the proper construction to be 
put on it was that it might have effect at any 
time within twelve years, or whatever might 
then be the term of limitation; that if 
Imambandee were alive, she would receive 
under it, or if she were dead, her children 
would receiye under it, G annas of whatever 
property Noxxuff Ali might then haye. The 
suit not haying been brought within twelve 
years from the execution of the deed, or 
within three years of the plane attaining hig - 
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majority, the Judge held that it was rightly 

The plaintiff now appealed specially upon 
the following grounds :— 

I. That the Lower Courts had errone- 
ously applied the law of limitation to the 
present suit, for when petitioner’s father 
supported him during his minority ‘during 
which time petitioner was in constructive 

on of his share), and when petitioner 
on attaining majority demended his share 
which was refused, such refusal ponstituted 
his cause of action, from which date twelve 
years had not elapsed. 

TI. That the limitation of three years did 
not apply to the present case, for even at- 
suming that from the date of his attaining 
majority petitioner did not enjoy auy portion 
of the proceeds, inasmuch as twelve years 
bad not elapsed from the date of attaining 
mujority, the suit was within time under the 
provisions of Clause 12 Section 1 Act XIV of 
1859. The cause of action under such cir- 
cumstances must be considered to have 
accrued when petitioner left his father’s house, 
and was no longer in enjoyment of the 


proceeds. . d 

LI. That the terms of the ikrar have 
been misconstrued by the Lower Courts, and 
the property claimed having been acquire 
within twelve years prior to suit, the suit was 
not 

The judgment of the Court was delivered 
as follows by— a. 

Couch, C. J.—As to property which was 
acquired in the lifetime of the wife, the suit 
ia barred by the law of limitation, because 
the right to have the agreement enforced 
would at the latest accrue at her death, and 
the son would have three years from attaining 
his majority to bring a suit in respect of the 
non-performance of that part of the agres- 
ment, 3 

With respect to property acquired since 
the death of the wife, there is no agreement 
-with her; the agreement is an agreement to 
give it to the sons. It appears to us that 
yas a mere promise which would not bind 
the father. There was consideration for the 
agreement with the wife to give her a share 
and upon her death that it should go to her 
children. But it was different with respect 
to property acquired after her death. It 
appears to us that what the agreement in- 


tended was that a share of’ the property’ 


which Was acquired by him during her lifé- 
time should go to her and after her denth to 
her children. The suit cannot be maintained, 
pnd the appeal must be dismissed with costs, 


The 18th June 1872. 


Present : 
The Hon'ble F. B. Kemp and F. A. Glover, 
i Judges. 
Execution of Decres— Attachment by one Credit- 
or — by another — ity — Right of 
former agamat other Property the Debtor. 


Case No. 94 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Beerbhoom, dated the 
16th December 1871, affirming an order 
of the Subordinate Judge of that dis- 


trict, dated the 22nd May 1871. 


Kaleo Pershad Dutt (Decree-holder), 
Appellant, 


versus 


Rajah Mahomed Jowahur Jumma Khan 
(Judgment-debtor), Respondent. 


Baboos Kalee Mohun Doss and Bama 
Churn Banerjee for Appellant, 


Baboo Mohinee Mohun Roy for Respondent. 


tor-——-Hxxp that the former judgment-creditor 
tled to proceed against other property belonging to the 
judgment—debtor. 


Kemp, J.—Tum decree-holder is the ap- 
t in this case. It appears that he 
attached certain released lakheraj lands in 
satisfaction of his debt. The judgment- , 
debtor applied for time to raise the money 
by way of mortgage or in some other way. 
The judgment-credior allowed this, and the 
sale was postponed, the attachment subsist- 
ing. Subsequently, another creditor brought 
to sale the same property, and the property 
was sold. The judgment-creditor, the appel- 
lant before-us, now seeks to attach and sell 
other property belonging to his judgment- 
debtor, and both Couits have held that he 
ia not at liberty to do so inasmuch es his 
attachment of the property first attached 
still subsiste, and the lands are subject to all 
liability under his decree, and that he must 
therefore proceed against these lands and 
sell them, and that he is not at liberty to at- 
tach and sell other lands. We think that 
the finding of the Lower Courts are wrong. 
We have not been shown that the surplus 
sale proceeds are sufficient, supposing the 
special appellant to have priority of attach- 
ment to satisfy the whole of his claim, and 
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it is clear from the ruling to be found in 
Vol. I, Weekly Reporter, page 297, that 
“ if two parties attach a p in execution 
“of separate decrees, and the sale of the pro- 
“perty takes place at the instance of the 
_“ decree-holder who made the second attach- 
“ment, the decree of the decres-holder who 
made the first attachment will be first satisfied 
from the sale proceeds; but the sale cannot 


be disturbed if such decree-holder, instead of 


taking his money out of the sale proceeds, 
put up the rights and interests of his debtor 
in the property again for sale.” Now, in this 
case, as already observed, at the most all that 
the special appellant could claim would be 
the right of priority to be satisfled out of 
the sale proceeds; we have not been shown 
whether the sale. proceeds would be suffici- 
ent to satisfy his decree, and it is represented 
to us that they are nothing like sufficient, 
aud if he was to proceed to sell the property 
which has. already passed by sale to a third 
party, the sale could not be disturbed. We 
think, therefore, that the judgment-creditor 
was perfectly justified in p against 
any other property of his judgment-debtor, 
and we do not see how the judgment-debtor 
is in any way prejudiced by his doing so. 
Tt is said that the Sudder jumma of the pro- 
perty attached is Ra. 16,000 ; if that be the 
case, the judgment-debtor is clearly in’ a 
position to pay his just debts; and, if he 
wants to avoid the sale, he moat satisfy the 
decree, ; 
The appeal is decreed with costs, and the 
decision of the Lower Court reversed. 


The 18th June 1872. 
Present: 7 


The Right’ Hon’ble Lord Westbury, Lord 
Justice James, Sir James W. Colvile, Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sit Lawrence Peel. 

Exsoution of Orders of Privy Covacil—Pro- 
oedure—Act II of 1863 3. l4— Declaratory 


Proceedings on a Petition to enforce Ers- 
cution of Her Majesty's Order in Coun- 
cil on an Ap from an Order of the 
Judicial Commissioner of the Punjab.* 


. In re Barlow v. Orde. 
A in desirous of order 
Joigcentct Her Maats ty Oem ought to apply, in 
* 17 W. Ba 77. 


oomntormity with s 14 Ast II of 1888, 1 
which the was finelly the Queen in 
to Eeo and axnoule Ghadeores of tacuiste 


Mr. Letth—I wave now to 
Lordships, upon petition, 


Council should be carried into effect by the 
proper Court. 

Lord Justice James —What Court ? 
. Mr, Leith—The Court in the Punjab. 
It was sent to the Commissioner. 

Lord Westbury—The order. ie :—“ Their 
“ Lordshipe do this day agree humbly to re- 
“commend your Majesty to reverse the 
“ decree of the Judicial Commissioner of the 
“ Punjab of the 21st January 1865.” That 
was the original decree, was not it ? 

Mr. Leith Yes, that is the Appellate 


Lord Westbury.—Was that tho Appellate 


Ar. Leith—Yos. That decision was 
against my client We appealed against it, 
and your Lordships reversed that order. 

Sir J. W. Colvile-—Then you see there 
ore two decrees reversed. Are they both 
appellate decrees ? 

Mr. Leith—They are both appellate 
decrees. 5 


Lord Westbury.—Because the second 


decree is earliest in point of date ? 
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Mr. Leith.—Perhape it would be as well 
tbat I should state what were the decrees 
originally. I took is for granted that your 
Lordatfips had them. I will state the pro- 
osedin The suit was commenced on the 
Ath of June 1868, and was brought in the 
Court of the Officiating Deputy Commissioner 
of Hissar by my client on be of herself 
and the guardian to the infants to establish 
the wil. On the 18th October 1868, the 
judgment and decree was made by that officer, 

the OMolating Deputy Commissioner, That 
is the one that remains standing, which I have 
referred to as being the Court of first in- 
stance. ° 

Sir Montagus E. Smith.—That is the 
decree reversed by the Commissioner? : 

Mr, Letth.-Quite so, That decree found 
and decided all the issues in favor of my client, 
stating that a moiety of the one, and the 
fifth part of the other share, which -was all 
we sued fot under the devise of the two 
wills, “passed by the devise thereof con- 
“tailed in the latter will to your petitioner 
and his said infart son.” That was the de- 
-oréo which is in terms the seme as your 
Lordships’ su ent decree, reversing the 
decree of the h Court, deciding evéry- 
thing in favor of my clients, “all they have 
élaimed. 

































the usual applicatiou, by petition for leave to 
appeal to Her Majesty in Council, which was 
graited, and that appeal came on, and was 


argued before the Lords of the Judicial Com 


Lord Westbury.—Is this the state of 
things? The Court of first instance made & 
decree in your favor upon all the ‘points, 
and concluded that decree by finding for the 
plaintiff on all the Issues. There was an 
intermediate appeal which reverséd that 
desree, and there was an appeal from the . 
Court so reversing is; and that appeal was - 
rejected, with all the costs, whether in this 
Court or the Courts below.. From that de- 
cree, or rather from the two decrees of in- 
termediate Courts of Appeal, the appeal to 
Her Majesty was presented. Now will you 
be good enough to tell us this? How came 
it to pass that, in dealing with that appeal 
to Her Majesty, we were not content with 
acnulling the decrees of the two intermediate 
Courts of Appeal, and affirming the decree 
of the Court of first instance which had 
given you all you desired? DoI make my- 
self understood? 

Mr. Leith.—I really do not know. 

Lord Westbury.—Does there appear any 
reason on the face of the judgment? > 

Mr. Leith.No, none. It goes on very 
minutely in dissecting the case, and proceeds 
to adjudioate upon every point, but does not 
go on to say that posscesion shall be given, 
or, in a mandatory way, that the parties shall 
be put into posession at the end of the 
judgment. 

ir J. W. Colvile.—There is one part of 
the order of Her Majesty which perhaps 
was new, which was an enquiry. 

Lord Westbury.—An enquiry at the re- 
quest of Mrs. Orde. An enquiry is directed, 
that is, an additional thing to the decree of 
the Court of first instance, because por 860 
before we proceed to deal with what has 
been done in the Court below, one, wants to 
soe whether the order which Her Majesty 
made on the recommendation of this Oom- 
mittee was in itself complete, so as not to 
afford room for any mistake or misapprehen- 
sion. Now I want to see how it came to 
pass that we should have subverted the found- 
ations of the decree-of the Court pf first 
instance with which you were content, and 
which in effect we built up again ; because ' 
you know we might have reversed the inter- 
mediante orders on appeal, and have affirmed ` 
the decree of the Oourt of first instande, and, 
in addition, at the request of Mrs. Orde, might 
have directed the enquiry. My Lord sug- 


Sir James W. Colvile-It ends, I sup- 
pose, With something tiandatory ? 

Mr. Leith—You, in the usual way. Then 
on the 26th January ah appeal was instituted 
against that judgment of the first Court, and 
on the 26th January 1864 the Officiati 
Commissioner or Supérifitendent and Givi 
Judge—sll these offices meeting in the same 
individual —of ‘Hisear tecorded his judgment 
and déerée by which he allowed the appeal 
and reversed the judgment of the Lower Court. 
He decided the claims and distriissed the suit. 
He refused to establish or to decree the clainis 
of my client We appealed against that de- 
cision, and on the 2lst of January 1865 the 
Judicial Commissioner, the offloer in the Ap- 
pellate Court of the Punjab, made and re- 
corded his judgmerit and decree, by which he 
dismissed our appeal, and affirmed the deci- 
sion of the intermediate officer which I have 
referred to. Then, my Lords, we applied 
for the ordinary leave to appeal to Her 
Majesty in Council against that judgment of 
the Judicial Commissioner. I may mention 
that the Judicial Commissioner is the highést 
functionary, that is, the highest Court of 
Appeal “in the Punjab, and the appeal is 
therefore direct from the Jadicial Cone 
sioner to Her Majesty in Council We made 


, 
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gests; which is no doubt the fect, that, if we 
did not deal with or touch the decree of the 
Court of first instance, and if the declarations 
made are all consistent with that decree, 
the only addition being that enquiry at the 
option of a perticular party, the course should 
have been that it should have gone back 
to that Court, and that Court would have 
had no difficulty whatever in giving effect 
to the whole of it, But then comes.what 
is to me a difficulty; how comes it that 
it did not go back to that Court, but that 
it went back to an intermediate Court of 
Appeal ? 

Mr. Leith.—That is according to thd Code 
of Procedure: I will explain that presently. 
With reférence to this enquiry, as your Lord- 
ship has just pointed out, which I was going 
to answer, which his Lordship had suggested 
to his mind before, that was an option left to 
be decided in India by my client It was 
not a sudpension of any part of your Lord- 
ships’ order, but was independent of the 
order which confirmed the original Court's 
decreas, It was a question raised by the 
respondents with regard to certain of the 

perty ; andthenit was ssid: —“If, however, 

rs. Sophia Orde”—thát is my client, the 
present applicant—“ requesta, and is content 
“ to take at her own risk an enquiry on this 
“subject, their Lordships will recommend 
“ that such enquiry shall form pert of the 
“order to be made. Their Lordships will 
“humbly advise Her Majesty to reverse the 
“ decree appealed from; and to declare that 
- “ Mrs, Sophia Orde and Jarhes, the son and 
“daughter of Major James Skinner, are 
“ entitled in equal shares, by virtue of the 
“ will of Colonel Skinner, to one equal fifth 
“ part of all the estates and property thereby 
* devised and bequeathed to the testator’s 
* five sons in equal sharss, and also to declare 
“ that one equal fifth part of all the estates 
“and property purchased or acquired after 
“ the degth of the Colonel, by means of the 
“ renta, profits, or incomie arising from the 
S estates ahd property, devised and bequeath- 
“ed to the said five sons of the testator, 
“ belonged absolutely to his second son,” and 
then it goes on to say also “and at the request 
“ and risk”—that is to say, If Mra. Orde 
requeste—“ of Mra. Sophia Orde, let an 
“enquiry be made by or under the direction 
“of the Court from whose decree this ap- 
“ peal is brought, whether any renewals or 
“leases of lands that had been held by the 
“ Colonel daring his lifetime were made or 
“granted by the Government or any other 
“ persons to the executors or managers of 


“the Colonel’s will, and undet what circum- 
“stances, and for what consideration the . 
“same were made. There remains the sub- 
“ject of costa,” and then the costs’ of the 
appeal are dealt with: 

Sir Montague E. Smith.—The enquiry is 
directed to be made by thé Court from whose 
decree the appeal is brought. 

Mr. Leith._—It would be made so, 

Sir Montague E. Smith—That is the 
intermediate Court, is it not? 

Hr, Leith._—No, that would be the highest 
Court of Appa they would send it down 
to the other Court. i 

Sir Lawrence Peel—They would ditfect 
the enquiry to be made according to thé 
practice of that Court. 

Mr, Leith—When we received the order 
of Her Majesty with the report, a cartifled 
copy thereof was tted to India, and 
we applied under Sections 262 and 284 and 
285 of Act VII of 1859, in respect of thé 
exeoution of the said order. The QOode of © 
Procedtre was extended to the Punjab in 
1866. ` i 

Lord Wesibury.—Let us see exactly the 
courses that ought to have bean taken. - Her 
Majesty’s order supplied in her declarations a 
foundation. fór the principal parts of that 
decree, and superaddéd an optional enquiry. 
Now, then, which was the tribunal in India 
that ought to have been applied to, to give 
efiect to that decree ? 

Mr. Leith.—The Court in which the orl 
ginal decree was made, supposing that the 
Code applies. 

Sir J. W. Colvile.—Is that so? Would 
not it be the duty of the highest Court, the 
Court from which thé appeal comes to us, 
when the record is remitted to them to 
amend the decree? because our duty is to 
make the decree which that Oourt ought to 
have made. Then, as I uudersiand, that 
Court vught to Have amended the decree, and 
put it in the proper form, and sent it down 
to the Lower Court for execution. 

Mr. Leith—The-whole of that turns on 
the Section. I will give you the Section 
upon which they ac Probably the ruling 
of your Lordships’ Court would be that the 
highest Court there, the Court of the Judi- 
cial Commissioner, from which the appeal 
came, and whose judgment was roversed, 
would have the daty cast upon it of exe- 
cuting your Lordships’ judgment. I think 
that Would appéar, but they have been mis- 
led by taking the Code as their *gitide, in 

| regard to what is done in a decision by an 
| Appellate Court in India, not by your Lord- 
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ships’ Court. The Seotion which is referred 
to, 861, hag this provision, thet a copy of 
the decree certificate of the Appellate Court 
shall be transmitted to the Court whieh 

the first decree, and it shall be flled 
with the proceedings, and an rai made in 
‘the original registry of the suit of the judg- 
ment of the Appellate Court, so as to make 
it a judgment of that Court ; and then Sec 
tion 862 points out that the party most make 
an application for execution of the decree 
of the Appellate Court, that is, in that Court 
to which it was remitted, ‘‘to the Court 
“ which passed the first decree, and shall be 
“ exeouted by that Court as an original 
“ decree, when the decree cannot be exe- 
“ outed by that Court,” and then it goes into 
another jurisdiction as in this case. Bat 
upon those two is founded tlie error in this 
case. They treated the order of Her Ma- 
jesty in Council asa decree of an Appellate 
Court under the Code, Therefore it is open 
to your Lordships now to decide that that 
does not apply to'a decision of your Lord- 
ships' Board followed by the order of Her 
Majesty in Council, which ought to be exe- 
cuted by the Court of last resort in India. 

Lord Westbury. We must not go too 
fasí, if you please. This is a mare entrance 
to the labyrinth. You agree that these Séo- 
tions give the rule? 

Mr. Leith.—Yes. 

Lord Westhury— Well, then, if it was 
a Tule, it was incumbent apon you to ob- 
serve it Now sea what'the rule is in 
861 :—“ A. copy of the decree or other order 
“ disposing of the appeal,”—that would be 
Her Majesty's order,—‘ certified by the 
Appellate Court, or the proper ofilcer of 
“ such Court, and sealed with the seal of the 
“u Court, shal be transmitted to the Court 
“ which passes the first decree.” Now what 
Court answers that description ? 

Mr. Leith——That is the Court of the 
Assistant Commissioner. 

Lord Westbury— What I have called the 
Court of first instance P, 

Mr. Leith —That would be the Court of 
first instance. That would be the Couri 
which I have designated as the Court of the 
Officiating Deputy Commissioner. 

Sir Lawrence Peei—-Do I understand 
you went to the second Court of Appeal ? 


Mr. Leitk.—No ; to the first 

Sir Montague E. Smith.— What did that 
Court dos? 

Mr. Leith.—Is mid it was a declare 
order, and not mandatory. ` ; 
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Sir Montagus E. Smith.—It is described 
as the Judge of Meerut. 
Mr. Leith— Yes ; it was sent to another 
jurisdiction under another Clause of the Aot. 
Lord Westhury.—We want to know whe- 
ther the directions of Mer Majesty ought to 
have been carried into effect by the Court 
of first instanoe, or by the last Court of Ap- 
peal, but I am told we need not discues that 
because it is settled by an Act 
Mr. Leith—Quite so. There arb two 
Acts: there is one of 1852, which applies 
to the tion Provinces ; there is an 
Act, No. of 1868, which applies to the 
Non- tion Provinces, within which cape- 
this comes. And by that Act it is pro- 
vided that, if a party in a suit is desirous of 


preferring an appeal to Her Majesty in -` 


Council from’ any final judgment, decree, or 
order made on appeal or revision by the 
Court of highest civil jurisdiction in any 
province in British India not subject to the 
general Reguistions,—which this is,—or from 
any such final judgment, decree, or order 
made in the exercise of original jurisdiction 
by the said Oourt, in any case in which the 


.| sum or matter at issue is above the amount 


or value of Rs. 10,000, or which judgment, 
decrea, or order shall involve directly or in- 
directly. that sum, or when the Court shall 
declare it to bea fit one for appeal, then 
such appeal shall be allowed. 

Lord Westbury.—Doos this case come 
within those numerous descriptions ? 

Mr. Leith—Quite so. This was an ap- 
peal from’ the Court of highest appeliate 
jurisdiction in a Non-regulation Provinoe, so 
it comes exactly within the terms, Then, 
after providing for other matters connected 
with the secarity to be given, and the pro- 
ceedings forwarded, and the expenses, then 
comes Section 14. The intermediate Sections 
donotepply. The 14th is :—* The orders or ' 
“ decrees of Her Majesty in Council, when 
“duly certified, shall be enforced and exe- 
cuted under the directions of the said Court.” 

“ Lord Westbury. What is “the, said 
Court P” i j 

Mr. Leith.—The following words explain 
it :—“ By the Judge or officer by whom the 
“suit was originally tried in the manner and 
“ acoording to the rule.” 

Lord Westbury.—That does not explain 
itat all) What is “the said Court ?” 

Lord Justice James.—Then it is all to 
go back ? 

Mr. Leith —To the Court of first instance, 

Lord Westbury —Àre you quite sure of 
Abat?, “The sid Court” mast refer to a 
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Court previously described. What is the 
previous description ?- You see you wander 
up and down in an Act of Parliament as iu 

a wood. ` 

Mr. Leith.—Thóre is no immediate ante- 
cedent to that word. 
Lord Wesibury.—Cannot you tell what 
“the said Court” is? >» 
Air. Leith.—I have given my own con- 
struction that it is the Court of first instance, 
Lord Justice James.—You are making a 
suggestion against yourself. This seems 
clear that the Court from which the appeal 
comes is.to give directions to the Judge or 
offloer by whom the suit was originally tried. 

Mr. A.—I think so, 
Lord Wesibury.—Then “the said Court” 
is the Court appealed from to Her Majesty ? 

~ Mr. Leitk.—No doubt. 
* Lord Westbury.—Then tho order of Her 
Majesty should be certified and delirered to 
the Judge of that Court, and his duty it is 
to, transmit the order and the directions to 

the Court of first instance. 

Mr. Leith—lI think go. 

Str Lawrence Pesi—Many hundreds of 
appeals come here. This tribunal is not 
supposed to know the practice of each 
Court. Their duty is to execute Her Ma- 
jesty’s command according to the practice of 
the Court, and if there is any error, to see 
that it is corrected, 

Mr. Leith—The Registrar will be able 
to state also that it is the practice here to 
send to the Appellate Court the order of Her 
Majesty in CouneiL 

The Registrar—Her Majesty's orders 
commonly say nothing about the Lower Courts. 
Appeals frequently come from the High 
Court of Calcutta, and their Lordships 
addresss the Judges of the High Court. It 
is then the duty of those Ju to send 
down an order to the Zillah or inferior Court 
to execute it in the provinee wherever it is. 
That must be so. Her Majesty always 
addresses the order to the High Court. 

Lord Westhury.—Now, Mr. Leith, having 
ascertained the prescribed order of proceed- 
iug, namely, that this decrea, made. by Her 
Majesty in Council, should have been sent to 
the Court of highest civil jurisdiction, namely, 
the Court from which the appeal was pre- 
sented, and having ascertained the duty of 
that Court, which is prescribed in the 14th 
Section of the Act of 1863,—*“ the orders or 
“decrees of Her Majesty in Council, when 
“daly certified, shall be enforced and exe- 
+ pated under ‘the directions of the said Court 
“by the Judge or officer by whom the suit 
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“was originally tried,”—-that will be their 
duty. Now, what is the name or denomina- 
tion of the Court of civil jarisdistion from 
which the appeal was presented? . 


Mr. Leith.—The Judicial Commissioner. 

Lord Westhury—Of Meerut ? 

Mr. Leith.—_No, of the Panjab. 

Sir J. W. Colvile.—But since that there 
has been a chan 

Mr. Leith—Yes; I have not explained 
that to his Lordahip.- : 

Lord Justice James—To which Coart 
did you apply ? 

Mr, Leith —It is stated in the petition, 
“ that your petitioner, on receiving in India 
“ a duly certified copy of the last-mentioned 
“order of your Majesty in Council, duly 
“applied, under Sections 862, 234, and 285 
“of Act VIL of 1859 (in respect of the 
“execution of the mid order) to the Court 
“of the Officiating Depaty Commissioner of 
“ Hisaar.” 

Lord Westhwry.— We must go through 
this much more narrowly. Tell us firat from 
what Court the ap was originally pre- 
sented to the Queen. : 

Afr. Leith —From the Court of the Judi- 
cial Commissioner of the Panjab. : 

Lord Westbury —Was tha: Court in exist- , 
ence after you got Her Majesty's arder-? 

Mr. Leith.—Yos. 

Lord Westbury.—Did you apply to that 
Oourt ? 

Mr. Leith.—It does not appear on the 
face of it, further than that it appears by 
the judgment of the Court which has refused 
to execute the order of Her Majesty, that a 
copy of the decree had been transmitted, as 
required by that Section, that is, from the 
High Court. That is the only evidence I 
have - 

Sir J. W. Colvilé.—What I should like to 
know is whether you applied for execution 
in the Court of the Deputy Commissioner. 

Mr, Leith—We did under the Section. 


Sir J... W. Colvile—For execation of ' 


what decree did you apply ? 

Hr. Leith—For the execution of the 
decres of Her Majesty in Council 

Lord Justices James.—You did not go to 
the right quarter. 

Mr. Lewth—With submission, The 
High Court, that is, the Court of the Judi- 
cial Commissioner, transtnitted the order of 
Her Majesty in Council to the Hissar 
Court. 

Sir Montague E. Smith.— Whero doos 


that appear ? ` 
25 
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Mr. Leith—By this judgment : the judg- 
ment states it. 

Sir J. W: Colvile—They tranumitted only 
the order as it stands. They did not draw up 
or amend the decree of the Court of first 
instance, ond so send the complete decree 
down to the Lower Court. 


Mr. Leith.—They ouly sent a transcript of 


the original order in Council of Her Mnjesty 
to that Conrt to pat it in motion; and then 
‘wa, under the Section I have „cited, Seotion 
862, made the application to that Court, being 
then in possession’ of the-record to execute it, 
and then subsequently what made the differ- 
enoe of the name Meerut is this : it oould not 


be exbonted by that Court, in consequence of 


ita not having jurisdiction over the property, 
and then it was, under Sections 284, 285, and 
286, remitted to the Court which had the 
local jul{adiotion, that is, Meerut, and then the 
present judgment which your Lordships have 
to consider was pronounced by that Meerut 
Court. 

Sir R.P, Collier.—You must first get it 
from this Court. By whom did it go? 

Mr. Leith—By the Registrar ; it was 
sent direct.’ 1 take it, that is the ordinary 
course of practice. i 

Lord Westbury.—To whom was it sent ? 

Mr. Leith.—Your Lordships’ Registrar 
will -say whether it has been sent to the 
Judicial Commissioner or-the Governor of the 
Panjnb, f 

The Registrar.—The Queen’s orders are 
not sent at all by this office to the Court 
nbroad. All orders are given to the agents 
of the parties, and it is their business to 
serve them in the proper manner. This order 
on the face of it; is addressed to the Gover- 
nor-General of India, the Judicial Commis- 
sioner, or Judges of the Punjab for the 
time being. ; 

Sir Montague E. Smith—It appears as 
if it had been sent to the Commissioner, and 
transmitted to the Judge at Meerut. 

Sir R. P. Coller.—There is an interme- 
diate Commissioner. 

Sir Montague E. Smith—What the 
Judge'at Meerut says is, it had been trans- 
mitted by the Deputy Commissioner under 
the provisions of Section 285. 

Alr. Leith—I am instructed by my soli- 
citor that he sent a copy of it to his client 
in India. not , 
'+ Lord Westbury.—That does not help us. 

Sis J. W. Colmle.— Wo do not know 
what the,client did with it It is evident 
that it goes to the Court of the Deputy 
Commissioner at Hissar for execution. ‘The 


- 
- 


have taken the decree of Her Majest 





Deputy Commissioner says:— I cannot exe- 
“ oute it against this property, because this 
4 property is not in my jurisdiction. I will 
“send it to the Deputy Commissioner of 
“ Meerut, within whose jarisdiotion it is ;” and 
then the Deputy Commissioner at Meerut 
says:—“I cannot execute this’ decree, be- 
“ cause it is.a mere order of Her Majesty 


.“ containing declarations, and there are no 


“ mandatory words, and I do not know whut 
“I have got to execute.” > 

Alr. Leith.—Quite so. 

Lord Westbury.—You see you have got 
into this predicament: The Court. of first 
instance, when it gets the decree, mays, 
“ This is no child of mine, for-the property 
“is not within my jorisdiction.” Then you 
go to the.Coart which bas the property within 
its jurisdiction, and that Court 1epadiates the 
decree in like manner as not being addressed to 
it, The course you ought to have taken, what- 
ever that be, is contained in the 14th Sec- 
tion. Now, ‘the 14th Section says :—“ The 
order of Her Majesty shall be enforced and 
executed under the directions of the said 
Court”. Now we have ascertained that that 
uncertain expression “the said Court” means 
the Court from which the appeal: was finally 
brought to the Queen in Council. ‘Pherefore 
it was the duty of the parties to have brought 
the decree of Her Majesty in Council to the 
knowledge of that urt, and asked that 
Court to enforce and execute the decree, and it 
would be the duty of the Court to give direc- 
tions for that purpose. Of course, it has no 
primary power of doing it; but it is to be 
enforced and executed, under the directions 
of the Court, by the Judge or officer by- 
whom the suit was originally tried. The 
course of conduct: was clear. You should 
in 
your hand, and applied to the Judge o the 
zaid Court, that is, the last Court of Appeal, 
and asked that Judge to send diregtions for 
executing the’ decree to the Judge or officer 
by whom the suit was originally heard. 
Now, have you done that? 

Mr. Leith—I am sorry I am not in a 
position to— 

Lord Westbury—You appear not to be 
in a position to say: where the fault lies, or 
where the defect lies. 

Mr. Letth.—All I have is the letter to my ` 
solicitor, which says:—* I applied to the Judge 
“ of Meerut under a certificate of the Punjab 
“ Oivıl Court for execution of the decree,” 


withoùt snying what Civil Court. 


Sir J.. W. Colvile —What order do you 
now ask their Lordships to make ? oe 
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Air. Leith.—I had n difficulty m framing 
it, but this is what I ask your Lordships to 
do :—“ Your petitioner now humbly piays 
“ that your most Excellent Majesty in Council 
“will be graciously pleased to oider and 
“ direct that the said Judge of Meerut, under 
“ the said reference made to him as alcresaid 
“ by the said Officiating Deputy Commissiouer 
“of Hisar, or the Inst-mentioned Judge 
“himself, do forthwith execute the said 
“original jadgment or decree of the last- 
“mentioned Judge, or that Your Majesty in 
“ Council may ‘be graciously pleased to make 
“suoh other order, direoting and ordering 
“ thereby possession of the shares aforeenid, 
“ together with mesne profits in respect there- 
“of to be forthwith given to your petitioner 
“ according to the declaration and the decree 
“of right contained in the said order of 
“ yonr Majesty in Council.” 

Lord Westhury.—Supposa, in your per- 
plexity and difficulty, we were to do this— 
that we were to recommend Her Majesty to 
make a supplemental order touching the 
mode of executing the decree, and that that 
supplemental order should follow distinct] 
the language of the 14th Section ; then, if 
yoo took that in your hands, do you think it 
will land you in safe ground ? 


Mr. Leith.—I see the objection which was 
taken by the Judge of the Court below, and 
the distinction he draws between what he 
calls a declaratory jadgment and one which 
is mandatory, in which he refers to the Code 
as defining what is declaratory and what is 
mandatory, that he would have no authority 
to give effect toa mere declaration of right, 
unless your Lordships went on to recommend 
Her Majesty that possession should be given. 

Sir Lawrence Peel.—The objection is 
that your Lordships have not drawn up the 
decree in mandatory language, but only made 
a declaration. I: would be quite impossible 
for your Lordships to hit the exact practice 
of ey Court in every part of the world 
from which an appeal lies. It is an obliga- 
tion imposed upon all those Courts that they 
should put the thing in the right course, so 
that the party mey have his rights declared. 

Sir J. W. Colvile.—They might take this 
over to the highest Court with a direction 
that the decree should be drawn in accord- 
ance, and then it would be exactly in the or- 
dinary way. I thought the property in dis- 
pute was in the hands of trustees, and that 
it was a question of your getting your share? 

Mr, Leith.— Quite so ; there is no adverse 
tile. 


Sir J. IF. Colvile—Then an order on the 
trustees would be sufficient ? 

Alr. Leith —It was a petition with regard 
to property purchased subsequently as being 
declared 10 be part of the original estate.- I 
think it would be certainly the safest course 
that there should be something in the supple- 
mental order of a mandatory character. 

Lord Westbury.—One would deal tender- 
ly; no doubt, with any dificulty which has 
been felt bond fide by. the Judge, though the 
difficulty would have been removed if the 
sabject had been better understood. But 
you know we cannot advise Her Majesty, 
when a Judge in a Court below miscarries as 
to his understanding of her order, to make 
the order more explanatory and clear, simply 
for the purpose of giving that Judge a better 
understanding. of the subject. ‘In the last 
52 years of my experience nt the bar and on 
the bench, I have never known such a diff- 
culty, and yet almost every day in the House 
of Lords, if there had been eny room for the 
difficulty, it would have arisen. Nothing is 
More common than in the case of a Scotch 
decree to say “ their Lordships” (apeaking of 
the House of Lords) “do declare ani find,” 
and then follow the declarations, and theu the 
direction is “and their Lordships do. direct 
“ that the cause with these flodings and decla- 
“ rations be remitted to the Court below to 
“ carry the same ‘into effect.” There is no 
difficulty about that. I never found any 
difficulty ; and if there were difficulty that 
could reasonably be expected to be pro- 
duced, it is not likel to, eseape the fertilo 
imagination of Scotch lawyers; I have never 
known such a thing. Well, now, to meet the 
difficulty that you feel, you must remember 
that the language of the Section (which I 
should propose, if their Lordships agree to ir, 
should be followed) is this:—“ The orders or 
decrees of Her Majesty in- Council shall be 
enforced and executed.” Surely thdse words 
involve the giving every necessary direction 
for the purpose of enforcing and executing ? 

Mr. Poth Gai 80. Í think that would 
be sufficien:. 

Sir Af. E. Smith—According to their own 
practice, - ' 

Lord Westbury—No Court of Appenl 
can by any possibility tell what is the exact 
form of execution that is required. If we 
are making an order, we cannot exactly tell 
what are the words that may be necesan! y 
for giving effect to the order. 

Mr. Leith—I think that would, be sufi- 
cient. 

Ser Lawrence Peel—Possession in: this 
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case means nothing more than paying over 
money. 

Mr. Leith.—There is some land. 

Lord Westbury. —This is an important 
matter. I am only afiaid that it may open 
the door to obstructiveness. We must take 
great care to avoid that It is possible that 
the present case may have arisen from the 
-circumstance (and I do not wonder at it) that 
you have mistaken the exact course which 

ht to have been taken. It would not be 
a bad thing to have this added to a form, of 
order of Her Majesty in Council in a proceed- 
ing similar to this :—“ And with these 
“ declarations remit the cause to theeald Court 
“ with direction to enforce and execute the 
‘Corder in conformity with the 14th Section 
“of the Act of 1868.” 

Mr. Leith.—Quite so, so S 

Lord Westbury.—t is not for that Court 
to enforce and execute. I should have said 
to give directions to enforce and execute. 
‘Tt is to be the mediom of originating and 
transmitting the directions for enforcing and 


executing to the Conit of first instance. 

Sir W. Colvile.—~You did not apply 
to the Chief Court, did you, after this 
refural ?. 


Mr, Leik.—I cannot say. ‘It is under 
these ambiguous words, “a certificate of the 
Punjab Civil Court.” It does not say what 
Court, whether it was the Judicial Commis- 
aioner’s, or any other Court, 

Sir R. P. Collier.—-The certificate. might 
have amounted to a direction. ; 

Lord Westbury.—It seems at present. to 
be the conclusion of their Lordships that the 
safer way would be to let this petition stand 
over with the following minote :—“ It appear- 
“ ing to their Lordships that it was the duty 
“ of the petitioner to have made application 
“in conformity with the 14th Section, and 
“ the duty of the’Judges therein mentioned 
“to have carried the directions of that Sec- 
“tion into effect, let the present petition 
“ stand over until a farther application has 
“ been: made,” 

Alr. Leith—I am much obliged to your 
Lordships; that is enfficient. : 

Sir J. W. Colvile.—I take it for grees 
that all the powers and duties of the udicial 
' Commissioner were transferred to the new 

Chief Court of the Punjab? : 

‘ r. Leith.—Ob, yes. I take it for grant- 
ed that all causes must have been transferred 
in the state in which they were at the time 
the new Court was appointed. 


Lord Westbury.—Your clients will take 
care ‘to uuderstand, and it must be generally 


ec 


understood, that their Lordships do not re- 
cognise the existence of any doubt or diff- 
culty in that which hnas embarrassed the 
Court below, namely, that n declaration is 
not equivalent to an order. It is the duty of 
Appellate Court frequently, and all that it 
can do, to make a declaration, and then the 
form in which that declaration is conceived, 
and the words in which the order is framed, 
amount to a diréction to the Court below to 
clothe that declaration in the proper form of 
a mandatory order, and to give effect to the 
mandatory order so expressed. It must not 
be supposed for a moment. therefore, that, if 
any difficulty arises in that form, or any 
difficulty is sought to be produced from 
having recourse to that non-existent g! ound 
of objection, this tribunal would fail in 
recommending Her Majesty to deal with 
such obstructiveness in the most serious and 
stringent manner. 





. The 8th June 1872. 
Present: 


The Right Hon’ble Sir James W. Colvile, Sir 
‘Montague E. Smith, and Sir Robert P. 
Collier. ` 

Act VIII of 1859 s l4—Jarintiotion— Dis- 

puted Situation of Land. 

On Appeal from the High Court at Agra. 

Baboo Pahlwan Sing and others, 
versus . f 
Mabarajah Mohessur Buksh Singh. 
A former decision 7 the Couris in India confirmed 
adjadging tho land in dispute to 
to the t's settled estate in 
was held to be a ber, under s. 14 Act, VIII 
of 1859, to the jurisdiction of the Ghaxespore Courts to 
try the present suit for the same land. 

Tue question with which their Lordships 
havo at present to deal is that upon which 
the judgment of the High Court of tho 
North-Western Provinoes which is under 
appeal has entirely proceeded, vis., whether | 
the Ghazeepore Courts bad jurisdiction to 

the canse, having regard, to the 14th 

Section of the Code of Procedure? That 

article is in these words:. “If, in a suit for 

“Jand situate on the borders of the Court's 

“local jurisdiction, the defendant object to 

“the henring of the suit on the ground that 

“the land is not included within the local 

“jurisdiction of the Court, the Court shall 

“have, power to, determine the point, and if 
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to the land marked green; and that the 
plaintif, the Maharajah, in that suit, was 
entitled to recover that as an eccretion to his 
settled estate ; affirming, therefore, with the 
above exception, all that had been done by 
the Courts below, vis., that the land wos 
alluvial land, and that it was an accretion to 
the settled estate of the plaintiff in Shahabad. 

Now, no doubt, it might be possible to 
Suppose cases in whioh the decision as to the 
accretion might not necessarily be a decision 
that thè land to which it was accreted was 
within the local jurisdiction of the Court 
which had dealt with it. But all these ques- 
tions must be tried with Tespect to the subject 
Matter in the particular suit. And it seems 
to thelr Lordships impossible, in construing 
the Section with refirence to what was in 
issue in the former suit, to some to any other 
conclusion than that ‘the decision did, by 
necessary implication, find that the green 
land wns within the settled estate of the 
Mabarajoh in Shahabad. He came as plaintiff 
iuto Court; he claimed the whole of the 
land as an accretion to his settled estate in 
Shahabad. From the map and the evidence, 
tt is obvious that, if an accretion to his land, 
it could be an accretion: to nothing but the 
green land. The accretion was found to be 
an accretion to his land in the settled estate 
of Shahabad, and that pre ition necessarily 

ud w 


implied that the n asa part of the 
settled estate in Shahabad; ek 

It seems, therefore, to thelt Lordships that 
the decision of the High Court of the North- 
Western Provinces: was correct ; and that 
beiug the case, their only duty is to advise 
Her Majesty to dismiss this appeal, with 
costs, 












































“ the Court shall find that the land is included 
“within its local jurisdiotion, it shall pro- 
“coed to the suit: Provided thar, if it 
“be shown that the land in dispute has been 
“adjadged by competent authority to belong 
“to an estate, village, or other known divi- 
“sion of land, situate within the local juris- 
“diction of another Court, -the Court in 
“whioh the suit is brought shall reject the 
“ plaint, or return it to the plaintiff, in order 
“ to its being presented In the proper Court.” 

The High Court of Agra have come to 
the conclusion that that Section was a bar to 
the present suit, and that it was their duty 
to aot under the latter part of the Clause in 
question. Their Lordships are of opinion 
that that was a correct decision upon the 
Section as applied to the facts of this case. 

The question, as it seams to their Lord- 
ships, is what was the res decisa in the 
former case? In that'suit an objection was 
taken similar to that which is taken in this 
suit to the jurisdiction of the Shahabed 
Court. Is was treated as if the land in dis- 
pute was within Zillah Ghazeepore, or an 
secretion to land in the possession of the 
defendants, which belonged to Zillah Ghaxee- 
pore ; and It was contended that, by reason of 
a former decision of the Collector of Ghazee- 
pore, the latter part of this Section applied, 
and that the QGourt of Shahabad had no 
jurisdiction to entertain the sult. That was 
decided against the defendants in that sult, 
who are the plaintiffs and appellants in this 
suit, ` 

In order to decide that case, the Principal 
Sadder Ameen, who was the Judge of first 
instance, thought it advisable to try the 
question of jurisdiction, together With the 
merlis of the suit, and he came to the con 


clusion that the whole of the land coloured z v 

ellow in the map whioh has been produced , . 
la both suits—and it is the most vorable The 18th June 1872, 
way of putting the case for the appellants to ' Present: 


suppose that nothing but that land was then 
in disput®—was an accretion to the plaintiff 
tho Maharajah’s settled estate in Shahabad. 
That decision was confirmed by the High 
Court. It then came here upon appeal, and 
this Board, confirming generally the deoi- 
sions of the two Courts; held that, treating 
the whole of the yellow land as alluvial 
accretion, there were grounds for giving a 
portion of it to the defendants, the present 
appellania, as an accretion to their land, 
which had formerly, at all events, been in 
Ghaxeepore ; but that the other land, the 
portion on the other side of the line which 
they drew, was to be treated as an accretion 


The Rt Hon'ble Sir James W, Colvile, 
Lord Justico James, Sir Montagne E, 
Smith, Sir Robert P. Collier, and Sir 
Lawtenoe Peel, i 


Procedure—Deties of Court— Issucs— Evidence 
(Disregard of )— Deciding on Suspicion—Fal- 
sification of Bond. ; : 

On Appeal from the High Couré at Cal- 

cutta.* , 


? 


jimat of Norman and E Jackson, ` 
anuary 1864, : y 





* From the 
JJ., dated 9th 


# 
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_Bahoo Bhugwan Doss, -` 
M | wersus ; 
Baboo Hunnooman Pershad Bahoo and ` 
others. . An 


proofs 
upon a suspicion derived from its 
own notia of what ik the habit of the 


thing else) to throw aside the whole evidence, and’ gve 
effect to their suspicion as if it were proof, more 
iolon acted on is wholly 


and sworn to by the 
favor the Court has decided. 


Tanem Lordships are of opinion that the 
decree of the High Court of Calcutta re- 
versing the decree of the Zillah Court can- 
„not be supported. - os 

The plaintiff’s case was primd facie a 
very simple and plain one. He sued the 
defendant upon a: mortgage-bond, which he 
annexed to his plaint within a very short 
time indeed after the bond became due. The 
defendant's case was thnt he had never bor- 
rowed any money at all from the plaintiff; 
that he never had, any trunsaction which 
would justify the bond; that he had never 
put his name to the bond ; and that it was an 
„entire forgery. This was the sole issue 
which he tendered jn the Court’ below ; that 
is what he ‘puts in his answer; and that is 
whut he stated in his deposition when he 
was examined as a Witness in his own behalf. 
Upọa this the plaintiff calls. witnesses ; he 
calls the writer. of thé. bond, and all the 
attesting witnesses; he pute in evidence a 
mooktearnamah to authorise the registry of 
the bond, and he’ proves his. case as com- 
pletely as it was possible for a oase to be 
proved by. evidence, -Unless the whole of 
that evidence is to be put aside at once as 
utterly false from begiuning to’ end, the 


plaintif’s case ‘is a case not admitting of. 


controversy. On the other hand there is 
this : that the defendant maintained and per- 
sisted on oath jn the assertion that the sig- 
nature was not his, ‘and he is found by both 
Oourts, both the first Court and the Appeal 
Court, in this to have Leen guilty of deli- 
berate perjury. Moreover, both Courts agree 
in this, that for the purpose‘ of giving more 
effect to his false statement, for the purpose 
of givigg more color to his perjured evi- 
dence, he signed his name to his deposition 
in a feigned hand, in order that, upon com- 
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‘parison, of that signature with the signature 


to the bond, the Court might be induced to 


come to the conclugion that that signature 
was, as he alleged, a forged signature. Both ' 


the Courts have arrived’ at the‘ same con- 
closion with respect ‘to the defendant's cou- 
tention and the defendant's conduct. 

Their Lordships farther observe that the 
plaintiff, upon being called upon so to do, 
put in evidence bis own books and:the entries 
of the transactions which were’ connected 
with the bond, -thos eunbling the defendant 
to cross-examine the plaintiff, and to put bhim 
to give any explanation of anything which 
appeared on the face of the books. As far 
as their Lordships can see upon these pro- 
ceedings, no ‘attempt was made to cross- 
examine the plaintiff with respect to the 
books, nor was there any: suggestion ‘made 
with reference to them such as has been 
made at their Lordships’ bar to-day by coun- 
sel, that there is something in the books 
themselves which amounts to suspicion and 
to evidence of something wrong, from which 
the corollary is that the bond itself was wiong 
and a fabrication. ‘ 

The Judge of the first instanca came to 
the conclusion upon the evidence, seeing 
the witnesses-and having an opportunity of 
seeing the books, that the plaintiff had estab- 
lished his case, and gave a decree ‘accord- 
ingly. From that there was an appeal to 
the High Court; and there, withoot any 
fresh evidence, the High Court, agreeing ‘as 
to the fact that tehre wns a loan for Rs. 6,200, 
part of the Ra, 16,200, the sum for which the 
bond was given, agreeing as to the fact that 
the signature was a genuine signature, took 
upon ‘themselves to follow a ddurse which 
‘their Lordships are bound to say they have 
noticed with great surprise and great regret. 
They took upon themselves, sitting in’ error 
from the Court below, not to deal with the 
case upon the issues and evidence that had 
been before the Court below, not to deal 
with the case upon any fresh materials, or 
any fresh evidence that was before them, but 
on a mete inspection of the document, and a 
suggestion that there was an alteration appa- 
rent in an endorsement made by the obligor 
of the bond, to frame out of their own 
minds the following theory, tis, that the 
bond ’was originally given ‘in blank, so far 
as the body of it is concerned, and that the 
real thing which the defendant hed signed, 
and intentionally signed, was the marginal 
portion of it in the mohkajumee cha:ncter ; 


that he Had given that with a limit, limiting’ 


it to Rs. 6,200; that then it was filled up 


we 
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by fraud with Rs, 16,200, instead of the 
genuine Ra. 6,200; and that then, oras con- 
nected with that, without the knowledge or 
nesent of the defendant, -there had been a 
fraudulent ‘alteration of the endorsement, 
from Rs. 6,200 to Rs. 16,200; and’ that 
therefore, the whole thing was to be treated 
as g forgery, this being a theory wholly in- 
consistent with the case ever: made by the 
defendant himself, It was a case which the 
Court took upon itself to imagine and to 
declare proved by the mere inspection of the 
document. If, upon the inspection of the 
document, it had appemied to that Court that 
there was something on the face of it which 
Tequired explanation,—and it does seem ‘to 
some of their Lordships that there is some- 
thing which might properly have been in- 
uired into,—it was the obvious duty of the 
Gour: to have summoned the parties, to have 
examined the witnesses, and to have put the 
thing in train for investigation by the ex- 
amination and cross-examination of the plaint- 
iff, by the examination and oross-+xamination 
of the defendant himself, and by the ex- 
amination and cross-examination of the wit- 
nesses. The Judges, in corroboration of their 
theory, observe that there is a line which 
appears to have been thrown out of its 
proper place by the signature of a witness, 
from which they infer that the bond mnst 
have been written after the signatures of the 
Witnesses, But no question was put to the 
writer of the bond or to the witness, nor 
wns any explanation sougLt as to this as- 
sumed displacemdnt, 

Their Lordships cannot but think this to 
' be a grave misapprehension of the duties of 
a Court, either of first instance or of appeal. 
It is their duty to act upon the issues and 
upon the proofs in the case. Of course, they 
must receive all evidence with careful scru- 
tiny ; if necessary, with suspicion ; but they 
must afier all decide the rights of people 
according to the. matters which are proved 
before them; and it never can be allowed 
that a Coort is, simply upon a suspicion 
derived from its own notion of what is the 
habit of the people or anything else, to throw 
aside the whole eyidence and give effect to 
their mere suspicion as if it were legal proof. 
This obviously applies with great additional 
force to a case where the suspicion acted on 
is wholly inconsistent with the oase alleged 
and sworn to by the person in whose favor 
they have decided. 

Their Lordships think it right to make 
these observations, because one or two cases 
have come before. them recently in - which 
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there seems to have been the same sort of 
Teadiness to disregard testimony in favor of 
suspicion,’ and because they feel that the 
plaintiff and his witnesses in this case have 


„gTeat cause of complaint -in this, that they 


were pronounced guilty of an Offence, the 
fraudulent falsification of a bond, on which 
they were not heard, and not only without 
evidence, but without an allegation. Their 
Lordships will recommend Her Majesty that 
this decree be reversed, and the decree of 
the Zillah Court affirmed ; and that the ap- 
pellant have his costs of the appeal and in 
the High Court. 





The 14th June 1872, 
, Present : : í : 


The Right Hon’ble Bir James W. Colvile, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. i 


Swit— Ersoution —Sale— 
Aot XXIII of 1861 s. 11. 


On Appeal from the High Court at 
Caleutta.* 


Clowdhry Wahed Ali, 


versus 


i 
; Mussamot Jumaee, 
The Privy Council, dissen from the 
tion A 


e ground that there did not exist 
an execution against the re- 
(plaint a) estato; and that consequently the 

present suit was one not proper! relating 
to the execution ofa decree but to a sale under ordes 
which had not the support of any decree. 


THIs was en appeal from the judgment of 
a Full Bench of the High Court at Crloutta, 
affirming a decision of the Principal Sudder 
Ameen of Patna in favor of the respondent, 
the plaintiff in the suit below. ' 

The suit, was brought by | Mussemut 
Jumaee, the respondent, to obtain a declaration 
that an execution sale of certain mougalis 
SS 


* From Full Bench Judgment, dated 18th August 1 
11 W. R., E. BLL TENE j = 


` 


E 


Civil 





under color of a desres made in a former suit 
brought against her and others by the appel- 
lant should be set aside, aud her possession of 
the mousahs confirmed. 

It may be convenient to designate the for- 
mer suit, which led to the sale complained 
of, as suit A. Suit A was itself the sequel 
T a tracted litigation, and became in its 

ai oen point of new and intricate 


The appellant, who was mortgagee of 
mouxah Mayjara, had obtained decrees in suits 
against his mortgagors for the mortgage debt 
under which he attached their interest in that 
mousah. Waris Ali, the father of the re- 
.+ apondent and the respondent and other persons 
intervened, claiming interests in the mousah. 
Waris Ali claimed to have advanced money to 
the mortgagors under certaln bAurranamas. 
The respondent's claim was distinct. She 
was married to Enayet Ali, and she clelmed 
oertain shares of the mouxah under a’ pur- 
chase made previous to the appellant’s‘mcrt- 


gage. Notwithstanding these claims, the |. 


mourah was sold under the appellants de- 
crees, and purchased by him. Being onable 
to obtain posssession of the mousah, the sp- 
pellant brought suit A to recover it, making 
Waris Ali and the respondent and other 


„persons (in all 108) defendants, charging 
them with combining to keep him out of 


possession. 

Waris Ali sat up his claim under the bkur- 
nanamaks, which was ultimately held to be 
` javalid. The respondent, however, estab- 
lished her title to the shares of the mouzah 
she claimed. During the pendency of suit 
A, viz, in January: 1856, Waris Ali died, 
and thereupon, under the 104th Bection of 
Act VIL, his heirs, vis, the respondent 
and her ‘brother and sister, were entered in 
the register as defendants in his place. Thus 
the respondent became a party to the sult 
in a double capacity, which led to the con- 
fasion in the proceedings to be presently 
noticed. 

On the 29th November 1861 the Judge of 
Patna made a decree in favor of the appel- 
lant for possession, and “ for mesne profits to 
“ be charged on the defendants joinily and 
“separately.” Although the Judge had 
“stated in his judgment that the title of the 
respondent to the share she claimed was 
proved, and ‘therefore onght to have decreed 
to that extent In her faror, his decree does 
not so And, nor does it separate-her ‘from the 

other defendants in the award of Boers 
and mesne profits against them. £ 

This ill-advised and -erroneous decree in 
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suit A was the origin of a labyrinth of in- 
tricate and too often i proceedings, 
through which it is not easy to find the way 
to a definite end. 

The respondent Jumaee, amongst others, 
appealed nst it to the High Court. On 
the 10th July 1863 that Court gare ju 
meat to the effect that, it having been 
judged by the Judge at Patna that Jumaee 
had a good title as purchaser to the share of 
the mouzah claimed by her, she tras needless- 
ly made a to the suit, and it was 
ordered that she should be released’ from it, 
with costa, 

This judgment undoubtedly’ went too far 

in releasing Jumaee altogether from auit A, 
as her learned counsel, Mr. Cowie, fairly 
admitted ; because the nds on which it 
proceeded do not touch Fer liability in her 
representative capacity as one of the heirs of 
Warls Ali ; but apparently the decree stands 
unreversed—a circumstance which it is mate- 
rial to bear in mind. 
Although no attempt appears to have been 
made to review or aller this decree, proceed- 
ings, now to be noticed, were taken, by force 
of which the sale (sought to be set aside in the 
present suit) of Jumase’s private estate to 
the appellant, as parchaser ander his own 
decree, took place. They are succinctly de- 
seribed by the Chief Justice in the follow- 
ing extract from the judgment now under 
appeal :— 

“On the 17th Angust 1868, Wahed Ali, 
“ the then plaintiff, applied to the Court at 
“ Patna to execute the decree which he bad 
“ obtained for mesne profits, Jumaee, the 

“ present plaintiff, appeared upon that ap- 

“ plication and urged. that, according: to the 
“ decree of the High Court of the 10th aay 
“1863, she bad been wholly discharged fro 
“liability. Wahed Ali admitted that a 
“had been discharged by thas deciee so fur 
“as her private interests were concerned, but 
“ contended that she remained linbie as one 
“of the heirs of Waris Ali. ThesJudge of 
“ Patna took that view of the case, and on 
“ the 5th October 1868 ordered a salo of thnt 
“ part of the property which belouged to her 
“ own right, and which had been attached in 
“exeontion of the decree. On the Tih of 


“ October 1863, the plaintiff petitioned the ` 


“ Judge, contending that even if she were 
“‘linble as heirers of her father, she could 
“ only be liable under Sections 208 and 211 
“of Act VIII of 1859, to the extent of 
“ aota inherited from him. Qa the same 
“ day the Judge ordered the petition to be 
“ rejected ; and, on the following day, the 


x 
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“ 8th of October 1868, the plaintiff’s own 
« portion of the property which had been 
“ attached under the execution against her 
“in her representative capacity, was sold 
“ under the execution, and Wahed Ali, who 
“ was then the plaintiff in the suit, became 
“ the purchaser under hia own deorse. Nu- 
“merous other proceedings took ‘place to 
“ which it is not- necessary to refer. It is 

“ sufficient to say that, on the | 5th of March 
“ 1864, the Judge confirmed the sale, 

“ The present plaintiff petitioned the High 
“ Court against the order for execution and 
“the sale of her property ; and, on the 8th 
“of July 1864, the High Court ordered thas 
“the decree of the 5th of Ogtober 1868 
“should, be amended by declaring that- the 
“ present plaintiff wes only liable to the assets 
“ inherited from her father, so that, iu faot, 

'«“ the order under which the plaintiffs private 
“ property was sold in execution was so far 
“ altered that it did not justify the sale which 
“took place under it on the 8th October 
“1868. 

“ The plaintiff again appealed to the High 
“Court against the order of the 15th of 
“ March 1864, confirming the sale under the 
“execution; and, on the 30th of Jangary 
“ 1866, the Court declared that the sale could 
“hold good only if the plaiptiff had received 
“ asseta from her father’s estate, and in that 

‘“ case only to the extent’ of the assets so 
“ received. The case was-therefore remand- 
“ ed to the hag to make inquiry upon that 

“point. The Judge upon that remand found 
“that the plaintiff had {uherited nothing 
“from her father, and on the 27th of May 
“1865 sot aside the confi: mation of the sale. 

“From that order Wahed Ali appealed to 
“the High Court; and, on the 18th Septem- 
“ber 1865, a division bench held that as the 
“sale had been confirmed, there was no power 

to cancel it; that the two orders of the 8th 
“of July 1864 and the 80th January, 1865 
“were wrong; and they advised Wahed Ali 
“to apply to the High Court for a review.of 
“the order of the 30th of January 1866. 
“ Wahed Ali acted upon that advice, and ap- 
“plied for a review of the judgment of the 
“80th.of January 1865, and,,on the 28th of 
“ September 1866, the division bench held 
“that the sale oduld not be set aside except 

- “bya suit by the present plaintiff in the 
“Civil Court They amended the order of 
“the High Courtof the 80th of January 
“1865, and the order of the Judge of the 
“27th May 1865, aud restored and confirmed 
“the Judge’s order of the 15th of Maroh 
“1864, by which the sale had been confirmed.” 


The above summary seems to be in sub- 
stance correct, except that the order of the 
8th July 1864 appears to be, technically, not- 
an order to amend the decree, but to declare- 
in the execution proceedings what was the 
limit of Jumace’s liability under it. 

The result, so far as a result can be extri- 
cated from these involved and contradictory 
procoedings, appears to be, that whilst the 
High Court held the sale of Jumace’s private 
properry to be utterly wrong, and at firat 
ordered it to be set aside, they, in the end, 
reversed their own orders, on formal grounds, 
leaving the order for sale and confirmation to 
stand, but suggesting to Jomace to obiain 
redress by a new suit, 

Accordingly, she brought the present sult, 
and obtained the concurrent judgments of the 
Courts of India in her favor, which the 
appellant now seeks to reverse: Ist, on the 
merits ; and, 2nd, on the ground that it was 
not competent to the respondent to bring this 
suit. » 

On the merits it was at first contended 
that she was personally liable in suit A for 
having acted in concert with the other defend- 
ants to disturb the appellant’s om. 
Their Lordships, however, think that not 
only is this liability .unsustained by the evi- 
dence, but the amended decree, in any view 
of the amending order, absolves her from it, 

Tt was next contended that she had received 
asseta from her father, Waris Ali, and was 
therefore liable, It was searcely insisted 
that auy had descended from her father, but 
it was strongly urged that from the time of 
his death to the end of suit A, a period of 
flre years, she was in joint possession, with 
her co-heirs, of the mouzah which was the 
subject of suit A, and must therefore have 
received profits, which she was bound to ac- 
count for. It is sufficient to say that their 
Lordships can discover no clear and definite 
proof, either ip sult A or in the present suit, 
tliat this was eo ; and the Courts below having 
assumed to the contrary, it is impossible their 
Lordships can now, for the first time, find the 
fact of such sion. 

The case is thus redaced to a question of 
procedure, vis., whether it was competent to 
the respondent to bring the present suit, The 
appellant’s contention is founded on Section 11 
of Aot XXIL of 1861, which, among other 
things, enacts that “ any question arising 
“ between the parties to the suit in which tbe 
s“ decree was pnssed, and relating to the exe 
“‘ontion of the decree, shall be .determined 
“hy order of the Court executing thé dec: ee, 
“and not by n separate suit, and the order 

26 
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a by the Court shall be opened to 
a eo . 

This enactment was undoubtedly: passed 
for the-beneficial purpose of checking. need- 
Jess litigation, and their Lordships do ‘not 
desire to limit its operation. They therefore 
feel bound to say they are unable to assent to 
some of the ressons on which the High 
Court have founded their jadgment They 
cannot concur in the general proposition, 
that a party sued in a representative charac- 
ter is not a party to the suit within the 
meaning of Clause 11 of the Act of 1861, 
which is, as the Chief Justice observes, to be 
read as part of Act VID of 1859: 

The 208rd Section of Act VIII makes 
express provision for the manner of execu- 
tion in such oases, vis, (1) against the goods 
of the deceased person, and (2) in certain 
events agninet the defendant “to the extent 
“of the property not duly applied by him, in 
“the same manner as if it had been‘against 
“ the defendant.” : , 

It is obvious, therefore, that's party in a 
representative ohbaracter is so distinctly`a 
party to the suit, that under certain conditions 
his own private property: may be attached 
‘and sold. It is true, ‘that: to fix him with 
this liability, it must he shown that he has 
received property of the deceased, of which 
T has failed to prove a proper dispósition. 

ut ‘these things are all cognizable, and pro- 
per to be ascertained in the suit in which the 
decree is made, during the progress of the 
execution proceedings founded. upon such 
decree. f 

It does not seem to their Lordships to fol- 
low that, because all the provisions relating 
to execution cannot be applied to a defendant 
sued in a representative character, such a 
defendant cannot be regardéd as a party to 
the snit within the meaning of such of them 

as may be applicable to his case, ; 

It may be true that “ cı oss-deorees” can- 
not be set off between parties to suits in 
different characters under Section 209; and 
that decrees cannot, in the firat- instance, be 
enforced by imprisonment against a party sued 
only in a representative character under Sec- 
tion 201. But it may be observed, that in a 
case where there is a fjnding that the propert 
of the deceased hms not been properly appli 
and’ when the decree under Section 208 may 
be executed against the defendant to the ex- 
tent of the property wasted, as if it had been 
agoinst him personally, there would seem to 
be no ipconsistency in holding the Clause 
relating-to imprisonment to be applicable. 

In n case then, in which a decree has been 


oe 
i 


properly passed, and proceedings teken under 
it to obtain execution against a party in s 
representative character, there seems to be 
no good reason for saying that he should not 
be considered a party to the suit with t 
to any question which may arise between him 
and the other parties relating to the execu- 
tion of the decree, within the meaning of the 
J 1th Glause of the Act of 1861. 

But their Lordships consider that there are 
other grounds upon which the judgment in 
the present case may be sup In their 
view it is not satisfactorily established that 
there is an existing decree which warranted 
any execution whatever against the respond- 
ent. It has been already pointed out that 
the original deoree was amended by the High 
Court on appeal, by a decree directing J umnee 
to-be released from the suit altogether. This 
decree was obviously erroneous, for it is clear 
she ought not to have been released from the 
suit in her representative character as one of 
the heirs of Waris Ali, but only in her own 
personal capacity. The decree releasing her 
from the ‘suit altogether was, as the Chief 
Justice observes, probably so drawn up by 
mistake. , Still it was so drawn up, and it 
does not appear to have been ever formally 
set right, Itis true that ‘by the order of the 
High Courtof the 8th July 1864, upon 
Jumace’s own appeal against the order for 
sale of her private estate, the Court, by de- 
olaring that her liability under the decree as 
one of the heirs of Waris Ali extended only 
to such property as she might have inherited 
or received as such heir, implied and affirmed 
that she was liable to this extent But thir 
order was made, not on an appeal against the 
decree, but against the order of sale made in 
the execution proceedings. In pointof form, 
therefore,, the decree releasing her altogether 
was left standing ; and although the mistake 
may have been in substance corrected by the 
order of the 8th July, that order was uot 
acted upon by the present appellant; and, on 
the contrary, it was at his iùstigatien swept 
away by the subsequent proceedings above 
referred to. 

If thet order had bean acquiesced in and 
acted upon by the appellant, it might perhaps 
have been regarded as a virtual amendment 
of the decree,’ but even. in that case the sale 
of the reapondent’s. private estate, of which 
she now complains, could not properly’ have 
taken place under it. However, the appel- 
lant refused to acquiesce in it, choosing to 
rely on his strict right; and upon his objec- 
tion that ‘in point of procedare it was wrong 

.and could not affect the orders of sale of the 


i 


A 
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5th October 1863, and of confirmation of the 


: x was to 
15th March 1864, it was set aside, or at loast certain 


declared to be without force. 4 

When, therefore, the appellant insists that 
the present suit is not competent, because the 
questions relating to the execution ought to 
have been determined in the former suit A, 
his objection, which relates only to procedure, 
may, their Lordships think, be properly. met 
by the counter-ohjection that in point of 
procedure his own decree in suit A is ineffec- 
tual, as actually drawn up, to support any 
execution against Jumase, and that the pro- 
ceedings which may have virtually set it 
right, and warranted some execution, have 
loat all efficacy for that purpose by his own 
ects, Their Lordships cannot find, after the 
incongruous proceedings above described, 
that there exists any decrees authorizing an 
execution against the respondent's estate ; 
and consequently the question in the present 
suit is one not properly relating to the exe- 
eution of a decree, but to a sale under orders 
which have not the support of any decree. 

Their Lordships, therefore, being of opinion, 
that the decrees under appeal are substantially 
just, and that under the peculiar and excep- 
tlonal ciroumstances of the case Act XXIII 
of 1861 was nota bar to the suit, will humbly 
advise Her Majesty to affirm the decrees, and 
to dismiss this appeal, with costs 





The 14th June 1872. 
Present: 7 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges.. 

Execution af Docres (for Lands)— Portion taken 
by Government for Railway Purposes—Sepa- 
rate Suit for Compensation-money. 

Case No.‘109 of 1872. ; 


Miscelldnoous Appeal from an order passed 
by the. Judge of 24-Pergunaahs, dated 
the 6th January 1872. 


Shumsoonniesa Begum (Decree-holder), ” 
Appellant, 
versus 
' Mirtunjoy Bose (Judgment-debtor), 
Respondents, 
Boboo Bhowany Churn Dutt for Appellant. 
Mr, R. E. Twidale for Respondent. 


Where a decrees provided that the fodgment-debtor 
execute a conveyance to the decree-holder of 
d did not provide that an 


to be pala by the udgment-—debtor— 


compensation 

the land which had ; 

subseqnently to decree, and for which 
conveyance, 


Railway purposes 
the Judgment dobtar could not execute a 


Kemp, J—A PRELIMINARY objection has 
béen taken by Mr. Twidale, the pleader 
for the respondent, the judgment-debtor, to 
the effect that the decree which this Court 
has to construe, and which is now sought to 
be execated, provides that his client, the judg- 
ment-debtor, was to execute a conveyance to 
the decree-holder, Shumsoonnisea Begum, 
for certain lands measuring 86 beegahs 12 
cottahs 8 chuttacks 5 gundahs; but that 
subsequently the Government, for Railway 
purposes, took a portion of that land, or 
B beegahs 18 cottahs 11 chuttacks, for which 
compensation was paid by Government 
amounting to Rupees 4,850-2-7, and subse- 
quen? interest raised that sum to Rupees 
5,118-8-6, which the judgment-debtor, it is 
alleged, has received from Government. The 
decree does not provide, and this is admitted 
by the pleader for the appellant, that any 
moneys are to be paid by the judgment-debtar; 
and if the land been taken by Govern- 
ment, it is obvious that the judgment-debtor 
cannot execute a conveyance for that portion 
of the land which has been taken for Railway 
purposes. Itis admitted that he has ex 
cuted a conveyance for the portion 
of the land decreed, and therefore the decree- 
holder must bring a separate suit if he 
wishes to recover the compensation-money 
which representa the land which has been 
taken by the Government for Railway pur- 


poses. 
The appeal must be dismissed with costa. 





The 14th June 1872. 
Present: . 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Deorese— E-recation— Attachment (0 Judgment- 
debtor's Monsys in Deposit in the Areni 


In the matter of 4 
Kristo Doss Koondoo (Decree-holder), 


Petitioner, 
versus 


Indro Narain Chowdhry (Judgmefit-debtor, 
Opposite Party. 


7 
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——. 


Baboo Axkhil Chunder Sen for petitioner. 


ae rn Churn Bose for Appellant 
—No one for Opposite Party. 


Baboo Juggodanund Mookerjee for Re- 



























Petitioner obtained a decree in satisfaction of which spondent. 

he applied to the Subordinate Judge to attach certain 

moneys m deposit in the Collectorate to the oredit of his Where the execution of a decres is once barred 
udgment-debtur. The ubordinate Judge moved the lapes of time, no subsequent ex not 
Judge to ly to the Acoountant-General to have the objected to on the part of the debtor, can make 
sum atac bat the J refused to doso on the | decree alive A “proceedmg’” under s. 20 Act 


ground that the money had b confiscated by Govern- 
ment. Haw that the Judge ought to make the desired 
application to the Accountant- (General. 


Glover, J— Tm decree in question in this 
case was passed in tle year 1821. Various 
applications for’ execution were made at 
different times, of which it is only n 
for this case to notice one of the 26th or 
28th of January (it does not clearly appear 
which) 1862. The uext application was 
on the llth February 1865. Between that 
date and the présent application, there have 
been several executions, in two of which 
sales of the debtor’s property have been 
effected, and all of which were admittedly 
“within time, counting from February 1865. 

. The Judge has decided that the decree is 
not barred uow, although it was admittedly 
so in Feb 1865, because there have 
been bond fide proceediugs taken within 
three years next preceding the present ap- 
plication, and that tinder Seétiou 20 Aot XIV 
of 188 this was all that was to be looked to. 

In ap it is contended that the Full 
Bench decision in the case of Bisheshur 
Mullick versxs The Maharajah of Burdwan, 
10 W. R„ F. B. R., 8, applies, and that a 
deoree once barred by limitation, as this was 
in 1865, oaùnot be revived by ány subsequent: 

of execution. 

An attempt was made on behalf of the 
respondent to show that the decree was not 
baried in February 1865. It was agued 
| that the time began to run from the 18th of 


Kemp, J.—Tus is an application by 
Baboo Kristo Doss Koondoo. It appears 
that he obtained a decree in 1869 against 
Indro Narain Roy. In satisfaction of that 
decree, he applied to the Subordinate Judge 
to attach certain moneys in deposit in the 
Collectorate to the credit of his judgment- 
‘debtor, Indro Narain Roy. The Subordi- 
nate Jadge moved the Judge to apply to the 
Accountant General for authority to have the 
gum in question which was entered in the re- 
gister of deposits attached. The Judge, how- 
ever, has held that, inasmuch as the gum in 
question has been confiscated by the Govern- 
ment, the word used in the vernacular order 
of the Judge being BA, therefore this sum 
cannot be attached at the instance of the 
judgment-creditor. ze 

-Wo think :that the Judge ought in this 
case to make the desired application to the 
Acoountant-Geneial under Section 29 of the 
Rules for the observance of Judges, Magis- 
trates, and other Judicial officers, published 
by the Accountant-General of Bengal under 
the authority of the Government of India. 

' The Judge will, therefore, be directed acoord- 
iugly. i s 





The 15th June 1872. 


Prent: February 1862, and not from the 28th of 
ee January of that year, and that, therefore, the - 
The Hon’ble F.B. Kemp and F. A. Glover, application of 11th Februa 1865 ‘was not 
Judges. i 1 ’ 


Now, in the first place the Judge distinctly 
states in his decision that both parties ad- 
mitted that the decree was dead in February 
1865 ; but were we to dealde the point, the 
sdecree-holder could get no advantage. On 
the 28th January 1862, the decree-holder 
was told to proceed with luis execution ; and, 
in pursuance of that permission, he applied 
on that day for the arrest of the heir of the 
judgment-debtor. The ordér refusing this 
is dated February 18th. The decree-holder 
wishes to count from this date, but he ou bt 
not, we think, to be allowed to do so. .The 
application toafrest thej udgment-debtor’s heir 
wos a totally illegal ond, and the decres-holder 


Aci XIV of 1859 s. 20—Lémitation— Eaecution 
Case No. 110 of 1872. 
Miscellandous Appeal from an order passed 
by the Offiviating Judge of Hooghly, 

dated the 9th January 1872. 


Kalla Ohand Paul’ (Judgmenut-debtor), 
Appeliant, 


$ versus j 
‘Maharajah Dheeraj Mahatab Chend Bahadoor 
(Deciee-holder), Hespoadent. 
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must have known it to be so; it looks very 
dike an attempt to add a few more days to 
the limitation time by a proceeding which 
cannot be said to have been made bond Ade. 
We must take it as a fact, both admitted and 
proved, that iu February 1866 the decree 
was barred by the three years’ law of limita- 
tion. 

The question is, does the Full Bench 
ruling apply ? The Judge holds that it does 
not, and that all that n Court has to do is to 
soe whether the application last made was 
in time, and whether the former proceedings 
were such that under them processes of 
execution would have lawfully issued if the 
application had been opposed. In other 
words he holds that the present applicatiou 
is not barred, because; lesa than three years 
ago, a prior application had been made, which 
was not opposed by the judgmentdebtor on 
the plea of limitation. s 

The case referred to the Full Bench was 
of precisely a similar nature to the one now 
before us, and the decree-holder, we observe, 
was the Maharajah of Burdwan. The Judge 
took precisely the same view of the‘law as 
is now taken by the Judge who tried this 
case. The reference to the Full Bench was 
made by the Division Bench Judges in these 
words :— The facts are that execution of the 
“decree was at oue time barred by the 
“application of the statute of limitations, 
“end that subsequently to this time the 
ù judgment-debtor suffered effectual proceed- 
«ings to be taken in execution, 80 that, as 
sı the case now stands, such proceedings have 
“ been taken within three years next preced- 
« ing this present application for execution.” 

e can see no differense between the 
oases, and thiuk that the decision of the Fall 
Bench applies. 

The action taken by the-decree-holder in 
February 1865 was not a “proceeding” in 
the terms of the law, inasmuch asa “ pro- 

must be one not barred by limita- 
tion, and this was already barred by limitation, 
and might have been sucoessiully opposed 
on that ground if the debtor had come for- 
ward. The fact, that the debtor did not 
oppose it, would not make it a proceeding 
under Section 20 Act XIV of 1859. : 

We consider it to be settled law that, 
. where the execution of ‘a decree is once 
barred by lapse of time, no subsequent exs- 
eutions, aldest’ not objected to on the pert of 
the debtor, can make the decree alive, again. 
A “ proceeding” under the Act must be a pro- 
ceeding which is not at the time barred by 
limitation. 


We reverse the derision of the Judge, and 
declure that the deéree-holder is barred by 


Inpss of time from executing his decree. 
Costs 2 gold moburs. 


The 17th June 1872. 
` Prent: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Onus Probardi—Plea of Lakhergj. 
Cases Nos. 1814.and 1815 of 1871. 
Special Appeals from a decision passed by 
the Judge of Jessore, dated the 81st July 
1871, modifying a decision of the Subor- 


dinate Judge of that district, dated the 
27th March 1871. 


Goouomonee Dossee and others (Defeud- 
aus), Appellants, 


versus 
Rajah Burrodakant Roy Bahadoor (Plain- 
tiff), Respondent. 
Baboo Grija Sunker Mosoomdar for 
f Appellants. 
Baboos ard Churn Bose and Ashootosh * 
Daur for Respondent. l 
The rule whioh, in onses the defendant pleads 


Glover, J.—Tuxsm cases have been the 
subject of more than one remand to the Coart 
below. The only question on which they were 
on the last occasion sent back to the Judge 
was to find whether a certain quantity of land 
measuring 97 beegahs loottah 12 chittacks was 
the j land of Kristo Chunder Ghose, 
or mål land belonging to the plaintiff The 
Judge has now found that the lands are the 
mål lands of the plaintiff; and that being so he 
sent back the case to the Coari of first in- 
stance to have a proper rent assessed upon it. 
The only substantial point taken in special 
appeal is that the Judge has not carried out 
the order of remand which directed him to 
place the onws of proving that the land was 
mai upon the plaintif. With regard to this 
we observe that the Judge, in’ more than one 
place in his decision, does distincfly say that 
he cousiders that the plaintiff has proved his 
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Annund Mohun Hasrah and others .(Decree- 
holders), Appellants, 


case with regard to the lands being sål; in 
one place he says :— The plaintiff does show 
that they formed part of the gentse held by 
the defendant as mal,” and in another place he 
pays :-— I think that the plaintift muss be held 
to have shown that the 97 beegahs, namely, 
68 beegals 8-1-4 cottahs in Tripoornpore, and 
28 beegahs 184 cottahe in Karnakali formed 

tof the defendant’s ren'-paying gantee.” 
Fe likewise says that he has paid due atten- 
tion to the High Court's order as to whom 
the burden of proof was to be laid on, and it 
must be supposed that he did place the onus 
on the plaintiff, and that he considered that 
the plaintiff had proved his case. No doubt, 
be likewise makes several remarks in his judg- 
ment which would tend to show that he is of 
opinion thatthe onus ought to have been laid 
on the defendants. 

We may observe here that the rule which, 
in cases where the defendant pleads lakheraj, 
lays the onus of proving that the land is mál, 
on the plaintiff, is not inflexible, but may very 
reasonably be altered under o particular state 
of circumstances, and we think that in this 
case these circamstances exist. When the 
suit was first brought, the defendant never 
set up any plea at all of lakheraj, but him- 
self admitted the plaintiffs title as landlord 
and claimed the land under special tenure as 
part of his gantse tenure. Tt was only years 
after, on the occasion of a second Ameen be- 
ing deputed to the spot to make a local en- 
quiry, that he turned round ard claimed a 
part of the tenure as his lakseraj land. With | share only. i 

to the other objection takeu that there |; Under these ciroumstances, it would seem, 
was no sufficient legal evidence that this land | as decided by the Judge, that the last decree 
formed part of the defendant’s gantee tenure | must supersede the first for all the purposes 
as mdi, and that it was necessary to prove this | of this execution suit, and that the Hasrahs 
by speoifio evidenoe, we think on this point | cannot get wassilat on land which has been 
that the Judge has come to a finding of fact | declured to belong to another sud different 
on the evidence, and we cannot interfere in | estate. i l 
ial appeal. © The appeal is dismissed} but, under the 
"PThe appeal is dismissed with costs. circumstances, we make no order as to costs. 


versus 


Shibo Soonduree Daben and others (Judg- 
ment debtors), Respondents. 


Baboo Lullit Chuader Sein for Appollanis. 


Baboo Kashie Kant Sein for Respondents. 


Where a decree of 1865 confirmed on appeal b the 
High Co Seed Gait Win ontire Jand whlek wis 


` 


was passed was for a share only—H«Lo that the last 
deores must supersede the first for all the purposes of ` 
not woaseilat on 


EERE eg O afd V easel 


Glover, J.—W a do not think that we can 
interfere in this case. The Judge has found 
by a comparison of maps and other evidence 
that the land'decreed to the Hasrahe in 1861 ' 
is identical with that afterwards decreed to: 
the Thakoors in 1865. This is a finding thas 
wo must accept, this being a special appeal. 

How the latter decree was possible in the 
face of the former decree of 1861, both suits 
being between the same parties, it is useless 
now. to enquire. As a matter of fact, the 
decree of 1865, which was confirmed on ap- 
peal by the High Court, decided that the land 
on which the ‘Hesrabs now claim wassilat 
belonged not to their talook but to another 
estate. The, decree appears to have included 
the entire land, although the suit was for a 





Pan Se 
‘The 17th June 1872. The 18th June 1872. « 
Present: + - Present: 
The Hon’ble F.'B. Kemp and F. A. Glover, The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. ` Judges. 
'sooution— joti a, _ | Rajberse Jote—Suit to establish Title and for 


Case No. 101 of 1872. 


HMiscellancous Appeal from an order passed 
by the Judge of Dacca, dated the 9th 
coember 1871, affirming an order of 
the Héonsiff of Noraingunge, dated the 
28th November 1870. 32 ` 


Case No. 19 of 1872. 

Special Appeal from a decision passed by 
“the Additional Subordinate Judge of 
Dasoa, dated the. 14th September 1871, 
reversing a decision of the Moonsiff of 
Luchragunge dated the 29th June 1871. 
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Museamut Misree Bewa (Defendant), 
Appellant, ‘ 
e 


` versus i 
Ram Doolal Biswas and others (Plaintiffs), 


Respondents. 


Baboo Umbicka Churn Banerjes for 
Appellant, 


_ Baboo Doorga Mohun Doss for 
Respondents. 

In a sult to establish plaintiffs title to and for posses- 
mion of a jote which was admittedly the Ra-berss jote 
of defendant's ancestor, the real point in the oase is, how 
anoh a jote came into the hands of the plaintiff, and the 
omus is on him to show that defendant's ancestor or his 
heir relin ed the jote to the zemindar, and thar the 
xemindar authority to puttwn the fote to the plaintiff, 

Kemp, J—Txn plaintiff in this case, spe- 
cial respondent, sued to establish’ her title 
and for possession of a jote. On the plaint 
it appears that this jote was formerly the jote 
of one Ashkur Khan, and it ıs described in 
the plaint as Mudafut Ashkur Khan Ryotee 
Baree. The plaintiff had been unsuccessful 
in a pomsessory suit under Section 15 Act 
XIV of 1859, and the present suit is there- 
fore brought to establish the plaintiff’s title, 
The onus, therefore, is plainly on the pleintift. 

The: first Court, the Moonsiff, dismissed 
the plaintiff's suit: He held that it was ad- 
mitted that this was the jote of Ashkur 
Khan, and that the defendant, special appel- 
lant, had acquired this jote by inheritance, 
he being related to Ashkur-Khan, and that 
he was in possession. The plaintiff’s suit 
wea, therefore, dismissed. j 

In appeal the Subordinate Judge hos al- 
together lost sight of the real point in the 
case, namely, as to how this jote, which is 
described as a Ryotee Baree jote, a jote 
which a person would not relinquish easily, 
has come into the hands of the plaintiff. 
There is evidence on the record—of course 
we cannot refer to that evidence—put there 
is evidence of the fact that the defendant 
isin possession. Even amongst the witnesses 
for the plaintiff there are two or three men 
referred to-in the decision of the Moonsiff. 
who admit this ; but be that as it may, the 
Subordinate Judge ought to-have tried the 
real point in this case, namely, how this jot, 
admittedly the. jote of Ashkur Khan, . the 
ancestor of the defendant, came into the 
hands of the plaintiff. -, 

The case being one in which the plaintiff 
has to establish his title, he must clearly 
show that. Ashkur ‘Khan or his heir relin- 
guished the jote to the xemindar, and that 
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the zemindar had authority to “ puttun ” this 
jote to the plaintif. The case must, there- 
fore, be remanded, and the Subordinate 
Judge will try it with reference to the above 
remarks. 


The 18th June 1872. 
Present : 
The Hon’ble H. V. Bayley and W. Ainslie, 
; Judges. 
Limitation— Bon fide Prooseding to keep Decree 
” ahve Servicos of Notice in another District. ` 
= - Oase No. 111 of 1872, 
Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Dinage- 
pore, dated the 80th December 187). 7 
Rajeeb Lochun Saha Chowdhry (Decree- 
holder), Appellant, 
versus 
Mr. James Wilford Masseyk (Judgment- 
debtor), Respondent, 
Baboos Sreenath Doss and Kalse Kishen 
en © Sen for Appellant. a 
Baboos Romesh Chunder Mitter and Rash 
Beharee Ghose for Respondent. 


In this case an application for execution of a 
filed within t. days ofthe of the period 
was held to be a bond fade proceeding to 


ebtor, 
tarongh. the Court of that district, had nót eocually bees 
upon him. 


Bayley, J—I am of opinion that this 
appeal ought to be allowed and the order of 
the Lower Court reversed. 

The main ground of the Lower Courts 
judgment is thnt the suit is barred by limita- 
tion, inasmuch os the decree-holder took no 
bonå fide and effectual proceedings to enforce 
his decree witlfin, the period allowed by the 
law of limitation, vis. three years. 

The decree is a decree of the High Court 
dated the 24th August 1868, and the appli- 
cation for execution was filed on the 16th 
August 1866, that is, within eight days of 
the expiry of the period of limitation. The 
notice upon the judgment-debtor had to be 
served in a different district, that is, in Bhau- 
gulpore, and the notice was sent there in 
September 1866 and returned on the 28rd 
November 1866. It appears that there was 
no one who sould point out the judgment- 
debtor, one Mr. Masesyk, and the fiotice was 
stuck up at his abode. 
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On the 8rd October 1866, the decree-holder 
was required to deposit the Ameen’s fees 
within three days, and it appears that on the 
26th October the case was struck off. The 
order striking off the case merely says that 
the case is struck off; no regson is there given 
- as to why it is struck off, but in another part 
of the same itis said becausd the decree- 
holder had failed to comply with the Oourt’s 
order to deposit the Ameen’s fees. 

The Lower Court has found that no notice 
was actually served on the judgment-debtor, 
and upon that the Lower Court argues that 
the decree-holder took no eftectual proceeding 
to enforce his decree. This is really the gist 
of the Lower Court's judgment. Speaking 
for myself, I am not at, all pared to any 
that ih all cases the mere fact of the actual 
service or non-service of a -notice upon the 
jadgmient-debtor decides the question as to 
whether the decree-holder’s proceeding to 
enforce his decree is bond fde or not. Every 
case must depend upon its own circumstances. 
In this case, the notice had to be served in a 
different district, and the duty of serving it 
there was entirely ‘that of the Court The 
objection that the notice was not served on 
the judgment-debtor was not taken till the 
very last stage of the proceedings, vis., till 
Decembet 1871. It is, however, suggested 
by the pleader for the respondent that the 
impression of the judgment-debtor possibly 
was that twelve years was the period of limit- 
ation. for execution of the decrees of the 
High Court, and that thus the jadgment- 
debtor might have been misled, and thus not 
taken the objection earlier ; but no such ex- 
planation was tenderéd at the time when the 
objection was-taken. Again, it appears thnt 
the judgment-debtor throughout the Ameen’s 

roseedings and throughout the whole litiga- 
tion was cognizant of the acts of the decree- 
holder, and in some cases consented to those 
acts, such as in postponing the Ameen’s 
measurement, and so forth. i 

We have been referred to certain deeisions 
in Volume XIII, Weekly Reporter, page 83, 
Volume XIV, Weekly Reporter, page 112, 
Volume IX, Weekly Reporter, page 529, bat 
in none of these cases nre the facts similar to 
those of the present case.’ For instance, in 
those cases'the notice had to be served within 
the jurisdiction of another Coart by the con- 
current Court as here, and this is a matter 
requiring the diligence of the concurrent 
Court and not of the decree-holder, Inde- 
pendent of this, I would observe that in 
regular appeals of this kind, a finding by 


one Division Bench upon certain general 


vA 








facts and upon the evidence of a particular 
case, does not necessarily bind another Divi- 
sion Bench in a case somewhat similar upon 
those general facts to come to the same opn- 
clusion, but that it is open to each Court 
upon the peculiar features of the case before 
it, and upon its own estimate of the value of 
the testimony given in it, to arrive at its own 
independent conclusion, 

Looking, therefore, essentially to the con- 
duct of the deoree-holder, who in this case, 
it seems to me, was all along more or less 
endeavouring to enforce his decree, and who 
under the circumstances above stated cannot 
be affected by any return of any officer of 
the Bheugulpore Court, over the proceedings 
of which he had no possible control, I am 
of opinion that the decree in this case is not 
barred by the law of limitation. 

I would, therefore, reverse the order of the 
Lower Court and allow execution to proceed. 

I would uotice that the case appears to 
have been several times struck off—on the 
Qist November 1866, 29th March 1867, lst 
June 1867, 29th June 1869, and the 9th 
July 1870. These dates very curiously 
colncide with the dates when explanation of 
pending execution cases beyond six months 
is required in the quarterly statements. It 
has also to be observed that although an appli- 
cation for revival of the case was made on 
the 29th December 1867, that is, at the very 
close of the year, the case was not restored 
till January 1868, so that the oase was not 
a pending case at the close of 1867, but was 
so after eight days of 1868. Further, in two 
instances the samb order which struck the 
case off the file passed an urgent requisition 
for the return of the notices which were 
ordered to be issued by the other Court, and 
withott which return the record could not 
be complete. so 

The costs will be assessed at 10 Gold 
mohours. : : 

Ainslie, J—The only point before us in 
this case is, whether the application of the 
16th August 1856 and the proceedings taken 
thereon are sufficient to keep the decree alive. 
J think, onder the circumstances stated by 
Mr. Justice Bayley, that they are. Much 
reliance has been placed upon a case reported 
in Weekly Reporter, Volume IX, page 527, 
in whioh Mr. Justice Phear ‘inferred from 
the long interval that elapsed between. 
the dates of the successive applieations for 
execution and the several orders striking the 
case off the file, that the proceedings were 
not bond fide, and held that when a first 
application for execution is not carried to w 
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be dismisæed on the merits.” No doubt, the 
decision of fle Judge is a very short cite, 
and he has not entered into what these merits 
are; bit still he givés us to understand 
that he has considered the evidence in the 
case, and has treated the decision ih the 
- Act X snit as part of that evidence. He 
says :— He (the plaintiff) is bound by ‘that 
decision watil he oan in any iwa} gét over it,” 
which we unterstand to meen that, if be can 
produce any evidence to establish the valid- 
ity of the kaboolewt which was rejected 
in the former suit, he, the Judge, would be 
prepared to consider that evidelice ; but that, 
as no such evidence had been adduced, he 
thinks that the plaintiffs suit must fail. 
There eppesrs to be to grdinds of special 
appeal in this case, and the appeal must be 
dismissed with costs. i 
The 18th June 1872. 
f Present : 
Tho Hon'ble H. V. Bayley and W. ‘Ainslie, 
Judges. 
Evidenoe— Deposition of Servi eoa — Repor- 
mi rs tin! T 
’ Case No. 108 of 1872.. 
Miscellanecus Appeal from an order pabséd 
by the Subordinate Judge of Diragepore, 
dated the 17th Jakwary 1872. — 
Meah ‘Khan and others (Judgment-debtors) 
Appellants, : 
versus | 
Narain Chunder Chowdhry and 
(Decree-bolders) Respondents. 
Mr. R. T. Allan and Baboo Jugodanund 
Mookerjee for Appellants. 
Baboos Usnnoda Pershad Banerjee, 


Rajendar Misres, and Rajendar Bose for 
Respondents. 


others 


report of the Nazir not being upon oath or on anything 
on can be charged, ‘is not evidence. 
The market-value of a is not the value which 


Bayley, J.— Tus is a simple case. Under 
Section 257 Act VIII of 1869 > objection 
is taken that the sale is invalid owing-to the 
proclamation not having been advertised on 
the spot, and that inaterial injury hes resulted 
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therefrom, the sald Having realized a ‘smaller 
price than what the property would otherwise 
have done: These are the two objections 
which Baboo Jugodanund in opening the cise 
took. He ilso stated that certain papers 
referred to by.thé Lower Court wére not of 
the recorda, . 

Now, as to this last matter, we have to 
observe tHat if the papers were not 
forthcoming, it was for the party’ who takes 
the objection add réquiras thelii to support it, 
to ascertain earlier, dither by asking tliis Court 
to send for those pepers from the Lower Court 
or by otlier meane, as to whether they really 
existed on the: record. In the absence of 
any such attetipt, ive must take that th 
papers whidh tHe Lower Court tefers to di 
exist od the records’before it; It is not for 
the Court to conduct cases for partiés in such 
matters; they must do that themselves. 
Nor does it seem that any objection was 
taken ns to these papers when they were 
referred to by the Lower Court. ; 

Now, the whole case here turns upon the 
evidence. We have heard the evidence fr 
the first to the last, and we are clearl oF 
opinion that the evidence on the part of the 
purchaser is trustworthy and that on the part 
of the judgrhént-debtor uitrelfable: = tact 

It is Gontended thit the Lower Odurt had 
no right to make a general assertion without 
giving ressohs aq to why it credits the štite- 
ments of one set of witnesses and disctedits 
those of another; but the reason is clear‘on 
the face of the judgment. The Subordinate 
ae clearly says that the witnesses on behalf 
of the judgment-debtor are bis dependants, 
get their livelihood from’Hih, and are thetd- 
ore interested and subservient witnesses. 

The serving peon deposes to the service of 
the notice; but it is argued by Mr. Allan that 
the report of the Nasir shows that no notice 
was actually served. Now, the same rale 
which holds that the deposition of the serving 
peon on oath is evidence, also holds that the 
report of the Nazir not'being upon oath of 
on anything on which perjury can be charged 
is no evidence. Heére,‘however, there is not 
only the evidence of the serving peon bit it 
is supported by that’ of Rughoobur Chowkee- 
dar; who states that the’ pirtion were present, 
These two are itlependent witnesses. They 
have no odinectién with either party; and we 
are of opinién that updh the whold tle fiotice 
is proved to have been duly served. Nö 
evidence is given as to the inudequacy of ‘tha 
price fetdhed by the sale, and it follows 
therefore that the dale most id. ; 

We would further notice 'thht the Harkat 


198 Civil 


value of a property is not the value which 
ought to be taken as the standard at an auction- 
sale in execution of a decree. In a private 
sale the purchaser gets a title and the title- 
deeds. In an execution-tale he ordinarily gets 
neither, but only the right, title, and interest, 
whatever that might be, of the judgment- 
debtor at the time, which in many instances 
has been seen to lead purchasers to great loss 
and ruin. 

Mr. Allan also takes an objection that the 


notice was not served in the Judge's Cut- | rary 


cherry. Now, there is not the slightest trace 

on the record that this objection was taken 

before; and, if it were really a good objection, 
the Judge’s Cutcherry was the place where 
it ought to have been taken and substantiated. 

On all these grounds, wp dismiss this appeal 

wiih costs. 3 

es 
` The 19th June 1872. 
: Present; 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Limitation — Adverse Possession — Alluvial 

Laads— Temporary Setilement— Co-sharers. 
Case No. 8 of 1872. 

Special Appeal a dscision passed by 
the Judge of Dacoa, dated the 1st August 
1871, affirming a decision of the Moon- 
vy of Maniokgunge, dated the 20th 

ebruary 1871. 
Bisseasuree Dossee (Plaintiff) Appellant, 
; versus 
Kaloe Koomar Roy (Defendant) Respondent. 
Baboos Sreenath Doss and Kishen Dyal 
Roy for Appellant. 
Baboo Jogendro Nath Bose for Respondent. 


Where one oo-sharer the , and, m 
the absence or the e other œœ 
sharer, obtained from the Collector a téiporary seklo 

"ment in his own name of okar lands accreting to 
eatate—Hmip that the latter was entitled to 
in the temporary and that the of 
former under that ement was not adverse to 
the latter 


Kemp, J—Tue plaintiff is the special ep- 
pellant in this case. The suit was to estab- 
lish her right to participate in the settlement 
of certain okur lands. It is alleged, and 
not disputed, that the plaintiffs father Nobo 
Coomar Roy, and the defendant’s father Ram 
Coomar Roy, were first cousing, and held the 

nt estate as co-sharers; that, after the death 
of Nobo Coomar, the plaintiff's mother suc- 
ceeded tf his moiety, and after her death the 
plaintiff succeeded to her father Nobo Coo- 
mars share; that during the plaintiff’s mi- 
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nority the defendant managed the property 
for her; that in the year 1268 the plaintiff 
came of age, and in that year the defendant 
made over to the plaintiff her rights in the 
parent estate, including the right to partici- 
pate in the settlement of the chur lands ; 
that during her absence at Jessore, the de- 
fendant has obtained a temporary settlement 
of those lands from the Collector in his own 
name. The plaintiff therefore brings this suit 
to establish her right to a ahare in the tempo- 
settlement which has been effected with 
the defendant in respect of these char lands. 

Both Courts have found that the plain- 
tift’s suit was barred. In appeal it is con- 
tended that the Lower Courts are wrong 
in applying the law of limitation to the 
plaintiffs claim, and that the possession of 
thn dofondant under the tampo settlameant 
obtained in the absence of the plaintiff cannot 
be considered as adverse to the plaintiff. 

We have heard the argumenton both sides, 
and a decision has been referred to by the 
pleader for the appellant, to be found 
in the Gap No. of the W. R page 149,” 
which in our opinion precisely fits the pre- 
sent case. It is very clear that the title of 
the plaintiff in the persent estate is not dis- 
puted ; the temporary settlements which the 
defendant, in the absence of the plaintiff, or 
during her minority, has obtain: from the 
Collectorate in his own nome, does not in 
any way bar the plaintiff ’s title to participate 
in that settlement, and the possession of the 
defendant under this temporary settlement, 
is not, according to the ruling referred to 
above, a ion adverse to the plaintiff. 

The decision of the Coarts below is there- 
fore reversed, and this appeal decreed-with 
costs. 





The 19th June 1872. 


í Present : 
The Hovble F. B. Kemp and F. A. Glover, 
Judges. ° ; 


Jurisdiction—Remew (of Predecessor’s 
Judgment ). 


Cases Nos. 20 and 21 of 1872. 

Special Appeals from a decision passed by 
the Subordinate Judge of Eost Burd- 
wan, dated the 8rd May 1871, affirming 
a decision of the Moonsiff of Kulnah, 
dated the 21st June 1870. 

Kangalee Churn Josh (Plaintiff ) Appellant, 

versus 
Dursunee Dosse and others (Defendants) 
Respondents. ; 
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Baboos Sham Lall Hitter and Mohendro 
Lall Seal, for Appellant. 


Baboo Jogendro Nath Bose for Respondents. 


* Glover, J.—W m do not see any reason to 
interfere with the decision of the Court 
below in this case. The objection taken by 
the pleader for the special appellant is simply 
as to the weight of the evidence and as to 
the inferences drawn by the Subordinate 
Judge from that evidence. A Subordinate 
Judge has the power under the law io 
. review the decision of his predecessor; and, 
although thís is a power which should be 
exercised very sparingly, there is nothing 
illegal in the exercise of it. This ground of 
appeal, therefore, fails. As to the evidence 
of possession, the Subordinate Judge has, 
after hearing the witnesses, come to the con- 
clasion that the possession of the debtor- 
defendants was not as koorfa ryots of the 
plaintiff, and that their possession would not 
therefore prove the plalotifPs possession. 
The whole question appears to be one of fact 
with which there can be no interference in 


special appeal. The appeals are dismissed 
with costa, 


The 20th June 1872. 
Present: 


The Hon'ble Sir Richard Couch, Kt. 
Chief Justice, and the Hon'ble W. Ainslie, 
Judge. 

Jurisdiction (of Mofussil Small Cawse Courts) 

— Suits under istration Act XX of 1866, s. 53. 

Reference to the High Court by the Offi- 


ciating Judge of the Small Cause Court 
at Jessdre, dated the 10th April 1872. 


Sreemunt Sen, Plaintiff, 
7 versus 
Gorai Gasee, Defendant. 


Mofussi] Small Cacse Comte can tıka cognizance of 


sults brought under s. 58 of the Registration Act XX 
of 1886. 


Case.—Tuts is an application under sec- 
tion 53 of Act KX of 1866 on the part of 
the obligee Sreemunt Sen, plaintiff, to re 
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cover Ra. 80 secured under a bond, dated 
6th Choitro 1276, executed by the obligor 
Gorai Garee, the defendant in the cause, and 
Tegistered under Section 52 of the said Act. 

The question arises whether Small Cause 
Courts eatabliahed in the Mofussil under Act 
XI of 1865 can take cognizance of such 
qnasi suits as are contemplated under the 
above-mentioned Section 58. Before the 
passing of the decision in the case of Nil 
Conul Banerjee versus Modhoo Soodun 
Chowdlry and others, reported In page 479, 
Weekly Reporter, Volume XIV, no doubt 
was ever entertained as to the jurisdiction of 
the Mofussil Small Cause Courts to entertain 
such suits and enter judgments, when thd 
amounts claimed were below Rupees 500: 
Vide Keshub Lall Mitter versus Mosubdy 
Mundul, page 11, Weekly Reporter, Volume 
IV, Small Cause Court Re'erences, It is 
only since the trial of the above case, 
doubts ‘have arisen as to the competency 
of these Courts to try those cases, and the 
High Court, in its letter No. 634, dated 6th 
March 1872, has brought to the notice of this 
Court the aboye decision evidently with u 
view to direct the attention of this Court to 
the point under consideration. 

Even after the passing of the decision 
above adverted to, I entertain no doubt as to 
the jurisdicton of this Court to take 
ance of suits brought under Section 58 of tha 
above Registration Act, That Section em- 
powers the obliges to present a petition within 
one year after the money became payable 
“to any Court which would have had juris- 
diction to try a regular suit for such obliga- 
tion for the amount-seoured thereby ;” and 
such obligation is to be verifled in the manner 
required by law for the verification of plaints. 
It is also further provided that on “the pro- 
duction in Court of the obligation and of thé 
said record signed as aforesaid, the petitioner 
shall be entitled to a decree,” &., &o., and 
lastly it is enacted “ that such decree may be 
enforced forthwith under the provisions for 
the enforcement of decrees contained in the 
Code of Civil Procedure.” 

Now it is to be observed that this Court 
is the proper Court where a regular suit for 
a money-claim under any obligation must 
be instituted under Section 6 of Act XI of 
1865, if the sum wanted to be recovered is 
below Rupees 500; and as the sum secured 


‘under the obligation now before the Court is 


Rupees 30 only, a regular suit for its recovery 

must be brought in this Court, Congequent- 

ly, such a money-claim under the peculiar 

obligation registered under Section 52 must 
28 


, 


` 
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pe brought in-this Court under the provisions 
of Section 58. Further, this Court enter- 
tains suits onder verified plaints and enforces 
its decrees under the provisions laid down in 
the Civil Procedure Code, and therefore itis 
fully competent to all the duties 
enjoined in Beotion 53. under 
the provisions of the law as laid down, no 
objection can be taken to the jurisdiction -of 
this Court to entertain suits.of the , class 

ravided for in Section 58 of the above 

tration law. l 

Then let me see whether, the decision of 
Nil Komul Banerjee versus Modhoo Suddun 
Chowdhry above referred to, is = precedent 
applicable to, the Mofussil Small -Cause 
Courts in reference to the oases under , Bec- 
tion 58. That oase was decided by their 
Lordships siting in the, original ‘side of the 
Court on a referetice from the Calcutta.Small 
Cause Court, which is governed by the pro- 
cedure laid down in Act IX of. 1858. The 
Calcutta Small Cause. Court can neither 
entertain suits under verified petitions nor 
can enforce its decrees under the provisions 
of the Civil Prosedure Code, and is not 
therefore com t to discharge the duties 
to be obse in trying suits under Section 
58, wherein plaints are to be verified and 
decrees to be enforced under the provisions 
of the Procedure Code, It is in considers- 
tion of these circumstances that their. Lord- 
ships have held that the Calcutta Small 
Cause Court cannot take cognizance of suits 
of the natnre provided for in the above Sec- 
tion of Act of 1866. ae eee 
_ Thus, though I hold on the grounds, stated 
above that this Court can, entertain this suit, 
still as the question mooted is one of vital 
importance affecting the jurisdiction of the 
Mofuseil Small Cause Courts, I beg most 
respectfully to submit the point for the con- 
sideration of the Honorable Judges of the 
High Court for an authoritative, ruling on 
the point, 

Contingent on the opinion of the „High 
Court, I enter judgment for plaintiff under 
Section 28 of Act XI of 1865 for Rs. 31-10 
against the defendant. 

The Judgment of the High Court was 
delivered as follows by— : 

Couch, C. J.—The grounds of the deci- 
sion in the case qnoted are uot applicable to 
the Mofussil Small Cause Courts. The 
letter of the 6th of March 1872 appears to 
have been founded upon an imperfect citation 
of the in Mr. Bronghton’s work. We 
are of opinion that the suit can be enter- 

- tained. 
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The 20th Jane 1872, 
-Present : 


The Hon'ble Sir Richard. Conch, Kt, 


Chief Justice, and the Hon'ble W. Ainslie, 


~ Judge. ; 

Sale in ceecution of Decroe— Auction-perchaser— 
Mortgage—Admission by Judgment-debtor— 
Eistoppel— Evidence. : vee 


` Case No. 18 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 5th Ootober*1871. 


Musst. Imrit Kooer and another (Plaintiffs), 


Appellants, 


PETINI 


- Lalla Debrs Pershad Singh and “others 


(Defendants), Respondents, 


Baboo Mohesh Chunder Chowdkry for ~ - 


_ `, Appellants, ' 
Baboo Hem Chunder Banerjee for 

Respondents. 

‘at a sale 


` 


him, 


Couch, C. J.—In this suit the oase of the 
plaintiffs was that their husbands and the 
defendant No. 3 were living separately, and 
that the plaintiffs were the heirs of their hus- 
bends, and they claimed to be entitled to the 
husbands’ shares of the property which had 
deacended from the common ancestor, Brijo 
Lall Sahee. The defendants Nos. 1 and 2, it is 
stated in the plaint, had become the pur- 
chasers in execution of a decree which had 
been obtained against the surviving brother, 
Ram Bhunjon. That being the nature 
of the plaintiff's claim, and the prgsumption 
being that the three brothers were undivided, 
the burden of proof was upon the, plaintiffs 
to rhow that they had become separate in 
estaie, 

Now the oral evidence which they gave 
for that purpose is in reality of no value. 
They called severn] witnesses, the first of 
whom only has stated thit the brovhers liv- 
ed separately, one beegah apart, and they 
also had their food separntely. He also 
stated that the rent collections were made 
according to each of their shares in the pro- 


party. The sdmission, 
can be considered as his, may at the utmost be used 
against 


perty. He described himself as one of their - 


ee. aa p aad 
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tenants, but he appears on cross-examina- 
tion to have been a tenant not of the brothers 
bat of Shib Sunkur Sahee, who was x» four- 
anna sharer in the mouxah. That renders 
his statement about the way in which the 


collections were made by the brothers of 


little or no valu», because it does not appear 
what means he had of kaowing how the col- 
lections were made, nor does he speak ro 
precisely nbout it as to render his testimony 
of no importance, - 

The next witness stated that the sons 
separated a year after the death of Brijo 
Lall Sahee, and when hg was cross- examin- 
ed, he sid that they separated in his pre- 
sence, that he did not see any deed of se- 
paration drawn up between them, but saw 
their hoasehold utensils divided. 

THe third witness: said that “the brothers 
separated a year after the death of their 
father in’ food and-house. They have di- 
vided all their property. This division took 
place in my presence. I cannot sey in what 
shares the ds of Semai were divided ;” 
and then he said, “a deed of partition was 
drawu up between them in my presence. I 
cannot say whether it was registered. It was 
drawn up twelve years ago. was not a sub- 
scribing witness to it.” His account being 
then that he was present on the occasion and 
knew that they divided all their property, he 
caunot say in what shares they did it; and 
although a deed was drawn up, he was not 
a subscriblug witness to it, 

The fourth witness was Toolsee Tewaree, 
and he also says that the brothers seperated 
a year after their father’s death in food and 
property; but on crossexamination it ap- 
peared that what he knew of it was not from 
being present or any knowledge of his own, 
but his having heard of the division of the 
property: and another witness was called 
who stated in like manner that he heard that 
they separated a year after the father’s death, 
Another witness makes a similar statement 
that they sepnrated, a year after the father’s 
death, in food and property, but he says that 
“there was no deed of pariition drawn up 
when the- sons of Brijo Lall separated. I 
cannot say to whose shure that plot of land 
in Mouzah Sessai has fallen.” 


Thus we have one of the witnesses saying 
that he did not sea any deed drawn up, al- 
though he was present at the seperation, 
others sa positively that there was a 
deed, and a third saying that there was no 
deed : and then we have not only no deed 
Produced, but apparently no attempt made 
to search for it or to account for its non-pro- 


duction. This is the: evidence upon which 
the plaintiffs ask the Court to come to the 
conclusion that the three brothers separated 
iu estate, . 

Then reliance is placed upon the mort- 
gage to the defendants Nos. 1 and 2 in which 
the widow of one of the brothera jolned, and 
it is said that there is a statement by the par- 
ties et the time which shows that there had 
been a separation. ; 


Now, the defendants are not bound by < 


statements made by those persons, They. 
are purchasers at the sale by auction in ere- 
cution of.the decree. They are not in the 
poeition of a person who takes a conveyance 
direct from the party. They are, therefore, not 
bound by what the jud t-debtor may 
have stated on some TA E BR At 
the utmost it would be nothing more than 
evidence ; certainly, it would not conclude 
them. But they were also themselves par- 
ties to this mortgage, and on that ground 
the admission, so far ad it can be consid red 
as theirs, may be used as evidence against 
him. 

We think it is of no real value and gives 
no assistance to the plaintiff's case, because 
we mast look at the surrounding cirouth- 
stances, Here was a mortgage made to the 
deferidants for the purpose -of paying ofta 
debt due from the estate of the three brothers, 
and the defendants, if they could avoid oom- 
ing to any decision as to what was the real 
state of the family, would be acting wisely 
in doing so. If the widow of the deceased 
brother was willing to join in the mortgage, 
the defendants were in the position that 
whatever the estate of the family was, whe- 
ther it was joint or whether the brothers 
Were separnte, they got a conveyance which 
would give them a good title. It cannot be 
considered that they were an ad- 
mission as to the state of the family which 


would bind them for the future and prevent ` 


them from contesting the title of the widows 
which is now set up. The case which the 
plaintiffs make by the oral evidence would 
not justify the Court in coming toa conclu- 
sion in their favor and reversing the decree 
of the Lower Court in which it has been held 
that thé three brothers were undivided and 
that the property descended, upon the death 
of the two, to the survivor. We think that 
was a right decree and ought to be confirmed 
with costs, 
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; _ The 20th June 1872. 

, Present : 

ue en ble F. B. Kemp and F. A Glover, 
i Judges. 


WES Construction — Iakeritirnoe—Skradhs— 
. Future Offeriags- y G 
Offerings. 


Case No. 28 of 1872. 


Special Appeal from a decision pasted by 

- tha Svbordinate Judge of Dacoa, dated 
the 16th September 1871, reversing a 

- decision of the Moonsiff of PES 
dated the 23rd May 1871. 


`” Podma Lochun Surmn danes 
„o I ARefendant), Appellant, - 


ut 66% [pe Coe fo 


versus 


Goluck Chander: Surma Agradanee and 
otbers ( Plaintiffs), Respondents, 


Baboo Aullit Chunder Sen for Appellant. 
Baboo Sreenath Banerjee for Respondents. 


' Where the Lower Appellate Court held that the 
Ee ee rey 


of the offerings of 
mans Tinto tat ie efect © of the Lower A 
Court's decree was not to de be Laver Appela 


` Kemp, J.—Tuis isa suit brought hy the 
plainti "to recover a 7-annas’ 6 gundehs 
2 cowries 2 krants share of certain articles 
and money held in deposit, being the offer- 
ings of the jujmans of both parties on 
certain occasions of shradhks. With the 
plaint a list of the articles in deposit is given, 
and the names of tho parties in whose charge 
these articles are, are also given ; the total 
valuo of the articles thus deposited being 
Es. 148, of which the plaintiff claims, as 
already stated, a 7-annas 6 gandas 2 cowries 
2 krants share, the suit being valued at 
Rupees 68 and some annas, 


_ The first Court dismissed , the plaintiff's 
guit, On appeal, the Subordinate udge of 
Dacca has held that the plaintiffa have proved 
that their share is 6 annas 18 gundas 
I krant in right of inberitanca, and the 
allegation of the defendant tiat he purchased 
an 8-annas share from Goor Chunder was 
held to be not proved. The Subordinate 
Jadge ys there is not the least proof in 
respect of that allegation, neither any docu- 
ments nor any witnesses, in fact nothing at 








all, to show the same, whereas from the 
evidence of the plaintiff's witnesses it ap- 
pears that the plaintiffs are oo-sharers, and 
that the plaintiffs bad established their right 
toa Sannas 18 gundas l krant share. The 
plaintiffs, therefore, obtained a decree from 
the Subordinate Judge for the aforesaid share. 
of the articles deposited with the aforesaid 
custodians. 

. We think thet we cannot interfere with 
thls finding of the Subordinate Judge; he 
has not passed a decree to the effect that the 
plaintiff are entitled in future to obtain from 
the jujmans a share pf the offerings made tò 
the extent of 5 annas 18 gundas 1 krant ; all 
„that he has decreed is that the plaintiff is 
entitled to a share to that sence of the articles 
now in deposit with third 

- There. is. another: objection eee that. all 
the ‘witnesses for ‘the defendant: were- not 


„| examined. . We find that this objection was 


not taken by the special appellant before the 
Subordinate Judge, and we therefore ennnot 
allow it to be raised now. 

‘The special appeal must be dismissed with 
costs, : 


. The 20th June 1872. 
Present : 
The Hon'ble F. B. Kemp and F. A. Glover, 
' Judges. - i 
Joint Hindoo Family—Aot VIII of 1859 s. 9— 
Res Adjudicata—Fresh, Causes of Action. 
Case No. '71 of 1872. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 15th 
~” August 1871, reversing a decision of the 
Subordinate Judge of that , district, 
dated the 8th August 1870. 


Burda Soonduree Dossee (Plaintiff), 
2 Appellant, 


versus 


Raj Bullub Sen and others (Defendants), . 
Respondents. 


Baboo Taruck Nath Sen for Appellant: 


Baboo Alotes Lall Mookerjee for 
Respondents, 


A former et the daughter 
brothers of a es ea ee against her uncles for 
a déslarelionsof her cipht i 4 dotte in n bond- 
debts dus to the joint estate (in which suit she obtamed 
1880, with a not identloal, under Bection Act VIII of 


1859 „pbpequent action brought by, the, pame 


of one of four 


` 
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plaintiff against the same defendants for a distinct share 
in certain monsys which the defendants had since realized 


upon the bond-debia and had appropriated to themeclres, 
a fresh cause of action acoraing to the plaintiff from the 


time of such appropriation. 


Glover, J.—Tum plaintiff, who is the 
denghter of one of foar brothers of a joint 
Hindoo family, bifugs the present suit to 
recover certain sums from the defendants, 
her uncles, on the ground that they have 
realized various bond-lebts due to the family 
estate and have not paid to ber her share 
of these sums. It appears that some time ago 
the eame plaintiff sued the same defendants to 
have her right declared to a 4-anna share in 
certain debts due to the joint estate and she 

a decree in that case against her uncles. 
t does not appear that at that time any of the 
money said to -be due on these bonds hnd been 
‘realized by these defendants, but since then 
it is alleged that the money has been realized, 
and that the defendants, although they have 
so realized it, have refused to pay her share 
of it to the plaintiff. ` The defence was that 
the plaintiff's case was barred by Section 2 mid 
by Sectlou 7 of Act VIII of 1869. There 
was also a plea thas the mouey had not been 
Tealized as stated. The Moonsiff decided 
that Section 2 did not bar the case inasmuch 
as the defendants had since realized the 
money and appropriated a portion of it 
which mn the plaiutif a fresh cause of 
action ; he found also that Section 7 was 
partly applicable, aud ho gave the plaintiff a 
modified decree. 


The Judge bas not gone into the merits of 
the case, but has decided that the whole 
claim of the plaintiff was bared by the 
provisions of Section 2 Act VIII of 1859 
as res adjudicata, and could not form the 
subject of a fresh suit. 

It appears to us that the decision of the 
Judge ia wrong. tion 2 saya that the 
Civil Courts shall not take cognizance of any 
salt brought on a cause of action which shall 
have bees heard and determined by a Court 
of competent jurisdiction in a former suit 
between the seme parties. 

The question is then: Is the present 
cause of action identical with the cause of 
action heard and determined in the former 
guit broaght by the plaintiff? We have read 
the plaint in that case and find that that was 
a suit, amongst other things, for a declaration 
`of the plaintiff's title to a one-third share in 
certain ancestral and acquired property, and 
the plaintiff got a decree for a one-fourth 
share; the “difference belng found not to 
belong to ber, -- 
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Now, granting that- that decree included 
a one-fourth share of the bond-debta, the: 
realization of which forms the subject of the 
present suit, it ia clear that at the time the 
money was not renlized and the plaintiff could 
not have executed her decree for the same. 
Simoe then the defendants have realized 
these bond-debts and have appropriated the 
money to themselves, and it appears to ua 
that from that time the plaintiff had a fresh 
cause of action. 
The former suit merely declared a right 
and the present euit is for a distinct share in 
certain sums of money which have since been 
realized. These two things are very different. 
We think, therefore, that the case must 
go back to the Judge in order that he may 
firat dispose of the objection under Section 7, . 
and after that, if-necessary, dispose of the 
case upou the merits. Costa to follow ‘the 
result, : 


The 21st June 1872. 
Present : 


The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. 


Notioe of Enhancemeni— Questions “respecting 
the Form of. 


Case No. 540 of 1872. 
Special Appeal from a decision passed by’ 
: the Judge of Bhawgulpore, dated the 
ık December 1871, reversing a decision 
of the Moonsiff of Monghyr, dated the 
80th June 1871. 


Mr. James Daniel MoGiveran (Plaintiff), 
Appeilant, 
versus 
Hurkhoo Singh (Defendant), Respondent. 


Ths Adoocate-Genera! and Baboo Amaren- 
dro Nath Chatterjee for Appellunt 


Mr. C. Gregory for Respondent. 


The with which cases Involving ques- 
tious Liter panne notice of enhancement were dealt 
with has 


. Ainslie, J—Teis was a suit for gnhanced 
rent after notice served onder Section 14. 
Act VIII of 1869 B.C. 


a 
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Tt was dismissed by the first Court on 
three nds: firstly, that the service was 
not sufficiently proved; secondly, that at the 
time that the plaintiff alleges he had served 
the notice, he had no title to do so; and, 
thirdly, that the notice, even if served, was 
not sufficiently apecific. 

On appeal, the Judge held that the plaintiff 
had made out his right to serve the notice, 
as also the fact of due service thereof; Tut 
with respect to the form of the notioe, he 
was of opinion that, unless the defendant was 
a ryot not having a right of occupancy, the 
notice would be infructaous. He, accord- 
ingly. remanded the suit to.the first Court 
for this issue to be-tried whether the defend- 
ant ‘was'a ryot having a right of occupancy 
or not. - - : 

-~ On-the-case coming -back-to the first Court, 
the Moonsiff held that the defendant had no 
right under Section 4 of the Act, a question 
which really did not arise-apon the remand, 
though it was admittedly one of the questions 
raised in the first instance. As to the right 
of occupancy, the Moonsiff came to vo find- 
ing whatever, but assuming that the no:ioe 
was oue which would be good, under Section 
18 Act VIII of 1864 B. C., in respect of a 
ryot with aright of oocapancy, he proceeded 
to consider whether the condliious of Clauses 
l and 2 hnd been satisfied, and he found: that 
the conditions of Clause 1 had, but that these 
of Clnuse 2 had not been antisfied. In this 
decision he did not specifically find whesher 
it wes proved that the defendant was of’ the 
same class of ryots, wiih the other tenants, 
whose rents were established by the evidence. 
The result of the Moonsiff's finding, however, 
was that, if:the notice was good sgrinst a 
ryot having a right of occupancy, a fortiori 
it was good against a tenant not having that 
right. ` 

Gr appeal, the Judge has set aside the 
finding as to the rights of the parties ‘under 
Seotlon 4° as irrelevant, ‘aud has himself pro- 
oreded to flud upon the evidence as'<to 
whether there was a right of occupancy. 
In the latter part of his judgment he makes 
certain remarks with reference to the effect 
of Clause 1 Section 9 Regulation VII of 1822, 
which appear to us to be incorrect. He also 
draws inferences from certain settlement- 
proceedings to the effect that they do not 
prove that there are no gorabuadee tenures 
in the deara, but that is also not a question 
of any importance in this suit. The main 
question ethat he set himself to was 


whether the defendant had a right of oocu-- 


pancy or not, On this point his finding is 
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in thess words :—“ The defendants file vari- 
“ons receipts signed by Mr. Dear, who was 
t farmer from 1858 to 1858, and others sigued 
“by Mr. Bowstead, his successor. Durshan 
“Tali Putwaree and other witnesses prove 
“ these receipts, and the more than 12 years’ 
“occupancy of the defendants.” It has been 
suggested that this does not show that the 
occupancy was continued in the same lands, 
bat there is a furiher passage from which it 
is quite evident that the Judge meant that 
the occupancy was continued in these identi- 
cal landa; for he says, referring to certain 
settlement-proceedinys, that “ there is no:hiug 
in any of the proceedings which would give 
color to the idea that the original holdings 
of the ryots had been changed.” This finding, 
based ou the evidence of the witnesses and 
on -the; receipts, id, perfec:ly distinct and in no- 
way mixed with or dependent upon the other 
findings which follow, and any error made 
in the latter cannot be said 10 affeot the deoi- 
sion on the former. The Judge, having de- 
termined the question of right of ovoupancy 
against the plaintiff, falls back on his judg- 
ment of the 24th March 1871, and dismisses 
the sult on the ground that the uotics is bad 
in form. 

It is contended that the appellant cannot 
now open the question decided in the remand 
order, bat we ere of opinion that, inasmach 
as there is no final jo ent or decree in this 
case, except the judgment of the 9th December 
1871, and as that judgment is incomplete, 
unless we read the remand order as part of it, 
the plaintiff has a right.to appeal agninst the 
whole -of that judgment and against any por- 
tion of the former judgment which must 
neovesarily be read as a complement of the. 
present judgment. The point was not dis- 
tinctly raised in the grounds of appeal, but 
we consider lt absolutely necessary for tha 
ends of justice that the plaintiff ought to be 
allowed to raise the question, for there is no 
doubt that the great strictnesa with which 
cases involving questions of such noticea wera 
dealt with bas been much relaxed in the later 
practice of this Court, and it has been held 
in the later rulings that a notice is good if, 
without containing the oxact terms of the law, 
it states with sufficient precision the nature 
of the claim, the amount asked for, and the 
grounds on which the enhancement is sought, 
go that the ryot served with the notice may 
not be misled, and can clearly comprehend 
the case which he has.to meer. Looking to 
the objections taken by the defendant in his 
written statement in this case, it can hardly 
be said that he did not understand what. the 
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case of the plaintiff against him was, and 
therefore could not make a proper defence. 

Jt is then urged that there is an admission 
by the pleader for the plaintiff before the 
_ Judge by which he is concluded, but we are 
not prepared to sey that is a binding ad- 
mission. It appears that, when the Judge 
took a certain view of the law which we 
consider over strained, and held thas the notice 
was not good, unless it was served on the 
defendaut as a ryot not having s right of 
occupancy, the plaintiffs pleader admitted 
that tho notice, was served as a notio» on & 
non-ocoupancy ryot His admission, how- 
ever, was not one which operated to preclude 
the opposite party from tendering evidence. 
On the contrary, the question as to whether 
the defendant was a tenant-at-will, or a ryot 
with a right of ocoupancy, was distinctly put 
in iae and found against the plaintiff on 
evidence submitted to the Court. 

Under the cironmstances above stated, we 
think that the ohj-otion of the defendant 
as to the notice under Section 14 ought to 
be overruled, consequently the case must go 
back to the Lower Appellate Court, and the 
Lower Appellate Court will have to come to 
a finding upon the evidence on the record 
and upon sach other evidenoe as the parties 
may oheose to adduce as to whether the 
plaintiff has made out his case, as stated in 
the Ist Clause of Section 18 Act VIII of 
1869 B.C, It is admitted by the learned 
Advocate-General, on belialf of the appellant 
thet the grounds of enhancement on the 2ud 
Clause canot be sustained. 

The case is accordingly remanded for re- 
trial by the Lower Appellate Court on the 
above issue. 


l The 21st June 1872. 
Present: 


» : 
The Hou’ble F. B. Kemp and F., A. Glover, 
Judges. 


Case No. 181 of 1872. 


Sale of whole Texure— Co-sharers— Uaregistered 
Traasfer—Onus probandt. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 20th September 1871, affirming a 
decision of the Subordinate Judge of that 
district, dated the 29th April 1871. 


a a 


Pitamburee Chowdhrain (Defendant), 
Appellant, 


versns 
Nobin Kristo Mookerjee (Plaintiff), 
Respondent. 
Mr Ferguscon and Baboos Grija Swnkur 


Mojoomdar aud Taranath Chuckerbut ty 
. for Appellant. 


Baboo Hem Chunder Banerjee for 
Respondent. 


Wheres whale af. tenuta wis sold in execution of 


6 Lower Courts. 
. SPeoran respondent had purchased and 
was in possession of Nobo Coomaree’s share in 
a mokorroree ijara. No mutation of names in 
the semindar’s sheristah took place, and the 
names of Nobo Coomaree and two other co- 
sharers continued to appear'in the sxemindar’s 
books as tenants. Subsequently to special 
Tespondent’s purchase and in consequence of 
bis default, the whole property was put up 
to auction-rale in exeoutinu of a decree for 
rent obtained by the semindar ander Act X 
of 1859, and purchased by special aprellant, 
who, in taking noesession thereof, dis 
special respondent, Special respondent there- 
upon brought this suit to recover possession 
with, wasilat’ The Subordinate Judge gare 
him a decree, which was affirmed in appeal 
by the Jud 

Kemp, J.—We think it unnecessary to call 
upon the respondent’s pleader in this case. 
The defendant is the special appellant. Both 
Courts have found that the whole tenure did 
not pass under the sale which was brought 
about at the instance of one of the oo-sharera, 
namely, the sharer of a 24 anna share, but 
that only the rights and interests of the judg- 
ment-debtor passed. . : 
- The main giound of special appeal is, that 
the whole of the tenure was sold in execution 
of the decree for arrears of rent against the 
proprietors thereof, and that therefore the 
plaintiff who purchased the share of one of 
the former proprietors cannot obtain a decree 
for possession of his share. No sgle certifi- 
cate is on the record 3 we have not been in- 
formed what passed under the sale, and the 
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Courts have found as a question of faot that 
simply the rights and interests of the judg- 
ment-debtor passed under the sale. 

A degision in Vol. XV, Weekly Reporter, 
page 6, was referred to by the-pleader for the 
special appellant, which we thiok is against 
him ; and we observe that the Subordinate 
Judge quotes this very decision in support 
of hia judgment in favor of the plaintiff 

In that decision the learned Judges held 
that under Section 108 of Act X of 1859 a 
sharer in an undivided talook after obtaining 
a decree for money due to him on account of 
his share of the rent can bring the whole 
tenure to sale under certain circumstances, 
namely, that if he first proceeds against and 
exhausts any moveable property which the 
judgment-debtor may possess within the dis- 
.-trict in wHich-the stit -was brought, and the 
sale of such property be insufficient to satisfy 
his decree, he may then proceed to sell the 
whole tenure. But, as already observed, we 
have not been shown what passed under the 
sale, and it was the bounden duty of the de- 
fendant in this case to show that the whole 
tenure passed under it, and not only the rights 
and interests of the judgment-debtor, as was 
concurrently found by both the Lower Courts 
We must, therefore, uphold the decision of 
the Lower Courts and dismiss this appeal with 
costs, ‘ 


The 24th June 1872. 
Present : 


The Hon'ble Sir R. Couch, Kt, Chief 


Justios, and the Hon'ble W. Ainslie, , 


Judge. 

Transferable Tenurae— Swit for Reat—Decree— 
Sale— Ejectment — Act X of 1859. s. 78— 
Mortgage—Res Adjudioata. 

‘Case No, 11 of 1872. 


Appeal from a decision passed by 
the Judge of Shahabad, dated the 8th 


September 1871, reversing a decision of 
the Moonsiff of Buzar, dated the 15th 
June 1871. ' 


Tirbhobun Sing and another ( Plaintiffs), 
Appellants, 
versus 


e r 
Jhono Lall anf others (Defendants), 
. Respondents. 
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Baboo Romesh Chunder Mitter for >` 
” Appellants. 

Baboo Mohesh Chunder Chowdkry for 
Respoudents. . 


‘Where in ẹ suit for arrears of rent of a transferable 

claiming as was 
on 78 Act 
for 


mortgagor 
mortgage by the efectment of the 
no bar under Section 2 Act VIII of 1 
of that decree, 


The mortgages to question the i 
and to that the Oolleotor no power under 
Act X of 1859 to make a decree for ejectment, - 

Couch, C. J.—Tua suit was brought for 
confirmation of posses-ion of the plaintiffs in 
respect of 16 beeghas of gasashta land 
according to’the boúndaries thentioned at the _- 
foot of the plaint, and based upon three deeds 
of m dated the 28rd of Assar 1272,- 
the 18th of Sawun 1278, and the lat of Assar 
1276. 

The case of the defendant was that he was 
entitled as the purchaser under a decree which 
had been obtained against the mortgagor, aud 
which had been executed. ` $ 

The Moonsiff says, as to the lst and 2nd 
issues which were raised, that, “on a reference 
“to a copy of a decision of the Collector 
* dated’ the 14.h April 1869, it appears that 
“the defendant No. 8, the éecudar of 
“ Monsuh Dobhapere, having sued Rughoo 
“Nundun Singh, defendant No. 4, on account 
“of arrears of rent, obtained an er te 
« decree, and under Section 78 Act X of 1859 
“sn order was passed for the resumption 
“u of the kashi land of the defendant aforesaid, 
“ which was mentioned in the plant as oon- 
“sisting of 44 beeghas and 9 dhoors.” 

Then, after considering the question of the 
application of Section 2 Act VIII of 1859, 
he says :—“ When the gasashta right of the 
“ plaintiffs, mortgagors, was not proved to the 
u Court, and their lands are not found transe- 
“ferable, and an order was passed fér. oject- 
“ment from the Aasht under Section 78, then, 
“by the mere’ passing of such an order by a 
“competent Court, the transfer made on 
“behalf of the mortgagors, defendants, 8rd 
“party, became illegal, and the am of the. 
“trausferree was not found transferable and 
“undefined. On tbe contrary, when the 
“ mortgaged nnd lawfully passed out of the 
“ possession of the mortgagor, the possession 
“of their temporurylooum tensas also passed 
“out of their bands, Under such ciroum- 
“ stances, the plaintiff ought to have preferred 
“ n claim only iu respect of the money covered . 


, and was 
to a sult by 
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“by the mortgage, and not for confirmation of 
“ possession.” He accordingly dismissed the 


shit. 


When the case came before the Judge of 
Shahabad on appeal, he said in the short judg- 
ment whioh he gave :—“ I note that the trans- 
ferable nature of the jote-gasashta is not 
The Moonsiff appears to have oon- 
sidered, and to heve found, that the lands 
which were the subject of the suit were’ not 
transferable ; but we must take it that the 
Judge, to whom the appeal from the Moonsiff 
liea, is right when he mays that tho trans- 


denied.” 


ferable nature of the jote was not denied, and 
“that the lands in this case were transferable. 


Then the Judge mays “that the only 


“question in this case is, can the plaintiffs, 
“mortgagees of defendants 4 and 5, retain 


‘* possession of part of the transferable tenure 


“chat has been entirely sold under a daly 


“ carried out execution of a decree ofa proper 


“Oourt?” The Moonsiff stated that the 
decree’ was not a decree for sale, but an 
order for ejectment under Section 78, and it 
was admitted by the pleader for the respon- 
dent that it was, and that ala ean 
mistaken in considering that there ad been 
a sale of the tenure under a decree for sale. ` 

Therefore the facts appear to be that this 
was a transferable tenure that ht and 


ought, eccording to the provisions of Act X of 


1859, to have bean sold ; but instead of the 
Collector making the proper decree, namely, 


a decree for sale, a decree of ejectment under 
Section 78 Act X was made, Now the present 


plaintiff, the mo was not a party to 
those proceedings, he had been, the proper 
course would have been to question the 
validity of the decree for ejectment under 
Section 78 by an appeal ; but having been no 
party to those i the plaintiff is 
now, we think, at liberty tó question the 
validity of that decree, and to show that, in 
fact, the Collector had no power, under Act 
X of 185% to make a decree for ejectment. 
Without determining the question, whether 
by ontang such a decree, the defendant 
would obtain the right of the dearee-holder to 
eject the tenants (which it is not now neces- 
sary to do), it is sufficient to say that this isa 
decree which could not confer upon the decree- 
holder the right to avoid the m e by the 
ejectment of the mort ; und 
upon which the Moonsift doidod the (ate ee 
nn erroneous one ; he seemed to think that 
the Court would have power to make such a 
decree, and he was right upon the view which 
he took of the tenure not being transferable, 
Then the Judge seems also to hnvedeoided the 


are mentioned in the plaint. 


case and confirmed the decree, dismissing the 
suit on equally erroneous ground, for, although 
he considered. the tenure was transferable, he 
made a mistake as to the nature “of the 


Proceedings in the Collector's Court, and 


oer that the tenure was properly sold, 
which it wad not 
The decrees of both the Lower Courts 


must be set aside, and inasmuch as no issue 


was raised by the present reapondent as to the 
execution of the mortgage, or the right of 
the plaintiff under it, supposing the defend- 
ant failed to make out his case under the 
i in the Collector's Court, there 

ought to be a decree for the plaintiff according 
to the prayer of the plaint. The plaintiff 
will be entitled to the possession of 
16 beeghas of land as described in the plaint 
according to the deeds of eee which 
he plaintiff 

will have his costs of the suit in. all the 


t 





The 24th June 1872. 
Present: 


The Hon'ble Sir Richard Couch, Ké., Chief 
Jxstice, and the Hon'ble W. Ainalie, 
Judge. 


Procedure—Act VIII of 1859 s. 119—Act x 
of 1859 s. 58—Act of 1870 (B. 0.)— 


Re-heariag—Ex parte—Defantt. 
Case No. 126 of 1872. 


Hiscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 19th 
January 1872, affirming an order of the 
Moonsiff of Behar, dated the 9th Septem- 
ber 1871. 


Oodwunt Mahtoon (Judgment-debtor), 
Appellant, 


versus 


Bidhee Chund Chowdhry (Decree-holder), 
Respondent. 


Baboo Nil Madhub Sen for Appellant. 
Baboo Kales Kishen Sen for Respondent, 


In any case in which Was peseed os parts or 
by defanlt by the before the pesaing of 
Act IIT of 1850 (B. 0.), the hostion for the re-hearing 
of the case is govern bras 
= 119 Aot TIIT of 1859, and not s 58 Act of 1889, 

16 W. 
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Cowoh, C. J—It is possible that the Judge 
may havé been misled by e passage in the 
“judgment, in the case in the XVI Weekly 
porter, 255, where it is said that the appli- 
cation for the re-hearing of the case under 
Section 58 Act X of 1859 could be heard, 
and he may have supposed that the Court 
was laying down that the ap lication was one 
under Section 68 Act X of 1859, and must 
be dealt with according to that Act. But 
Mr. Justice Macpherson was there only de- 
scribing the application in the terms in which 
it had been made by the party. It had been 
erroneously made to the Moonsiff under Sec 
tion 58 Act X of 1859, when it ought to 
have been made acco to the provisions 
in Section 119 Act VIII of 1859, because it 
- was by. that Act that the procedure in the 
tratisferred suits was to be regulated.” 

The provisions of the law appear to me to 
be clear. In the first instance, the suits which 
were pending in the Revenue Courts were not 
transferred to the Civil ‘Courts, but guits 
which were brought after Act VIII of 1869 
came into force were to be brought in the 
Civil Courts, and to be regulated by Act VEI 
óf 1859. The suits which remained in the 
Revenue Courts were naturally allowed to be 
regulated by the practice of those Courts. 
The Act of 1870 provided for the transfer 
from the Revenue Courts of the suits which 
had been allowed to remain there ; and it 
having been provided by the Act of 1869 
that the new suits should be regulated by the 


should be regulated in the same way, and 
that the Civil Court should not apply to the 
tranaferred suits a procedure to which it was 
not accustomed. The provisions appear to 
me to be quite consistent. In this case the 
application was governed by Section 119 Act 
Vill of 1859, and the period allowed by that 
Section ought to have been given to the 


We must reverse the order of the Lower 
Court, and remand the case for re-hearing. 
The appellant will have the costs in this 
Court, pleader’s fees being fixed at 16 rupees. 

Ainslie, J.—I wish to add that, in the order 

ting the rule reported in XVI Weekly 
Reporter, the only question before Mr. Justice 
Macpherson and myself was what Court 
had jurisdiction to try the case. We did not 
consider what p ure was to be applied 
by the urt that might eventually have to 
try the case, and it was not intended to decide 
that Section ‘58 Agt X of 1869 would apply. 

Co 
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The 24th June 1872. 
Present: 
The. Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 
Ejectment (under Aci YILI of 1869 B. C.)— 
Land for Building Purposes— Contract to give 


up when required—Res .Adjudioata—Act x 
of 1859 s. 25. 


Caso No. 169 of 1872. 


Special Appéal from a decision passed by 
the Judge of Hooghly, dated the 21st 


. 


September 1871, affirming a decision of” 


the Moonsiff of Serampore, dated the 
Tth July 1871. 


wer sus 


Nobin Chunder Moordafarash (Defendant), 
' Respondent. 


Baboo Bhowance Churn Duit for Appellant | 


Baboo Sham Lall Mitter for Respondent. 


The defendant refused, and hence this suit. 

The defendant pleaded in the first place 
that the hearing of the suit was barred under 
Section 2 Act VII of 1859, inasmuch as 
the plaintif had failed to execute a former 
decree for ejection obtained in the Court of 
the Deputy Collector against him under’ Act 
X of 1869; secondly, that he had executed 
no kubooleut tothe plaintiff ; and, thirdly, that 
the holding was a ‘‘mowrosee” one from 
which he could not be ejected. 

The Moonsiff held the suit not to be barred 
Section 2. On the merits, he found that 
the plaintiff Lad failed to prove the kubooleut, 


` Ramnarain- Mitter Plaintiff), Appellant,- -- 
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and had, by permitting the defendant to re- 
main on the land, waived his right notwith- 
standing the former decree, and could not 
now eject the defendant and take possession 
of the house in process of eviction, although 
the defendant had failed to establish his 
right of occupancy. 


The Judge, on appeal, was of opinion that 
the suit had been improperly brought under 
Act VIII of 1869, it not being on an en- 
gagement between a cultivating ryot and his 
tenant, but for ejectment from land assigned 
for building purposes. He dismissed the 
appeal, 

We think that the Judge was right in 
holding that a suit of this nature could not 
be brought under Act VIII of 1869. The 
only suits for ejectment contemplated by 
that Act are those consequent on the non- 
payment of arrears of rent. In this case 
there is no question of arrear, and the suit 
was brought on a contract by which the 
defendant is said to have pledged himself to 
give up the land, when req by the plaint- 
iff to do so, on receipt of a year’s rent plus 
Ra. 8 on account of coolie hire for carrying 
away the “awlat” or building materials. 
The lease was undoubtedly a binding one. 

But we think it by no means clear that the 
plaintiff did bring his suit under Act VIU of 
1869. His | t does not say so, and as the 


Moonsiffs Court would be the Court having 
jurisdiction to the suit whether b ht 
under Act of 1869 or Act. of 


1869 B. OC. we are left in donbt as to the 
Act which the Moonsiff considered to govern 
the case; the more so as the Moonsiff fixed 
no Issue which required the application of 
the Rent-Lew. He tried whether the suit 
was barred, whether the kubooleut was 
genuine, whether the plaintiff required the 
land for his own purposes, and if so, whether 
he could eject the defendant, and what was 
the valy of the house built by the defendant. 
There Was no issue such as there ought to 
have been had the suit been tried under Act 
VLI of 1869, and the mere fact of the 
suits being by some mistake of the office 
probably registered in the book of Rent-suita, 
ought not, we think, to conclude the plaintiff 
in the way the Judge had concluded him. ' 

It would, however, be a clear waste of 
time to send the case back to the Judge, if 
the decision he has recorded touching the 
kuboolent can stand. The Judge mys 
that, ina suit between these same partice, 
the kubooleut was held to be proved. if 
this be so, the plaintiff could sue to re-enter 


on the contract made by the kubooleut The 
case in question was brought under Section 
25 Aot X of 1859, and the Deputy Collector 
holding that the defendant had not proved a` 
right of oocupancy, ordered him to be eject- 
ed. The plaintiff, however, took no steps to 
enforce his decree, which has from that time 
to this admittedly remained a dead letter. 

Section 2 Act VIII of 1859 forbids a Civil 
Court from taking cognizance of a “suit” 
brought on a cause of action, &e., &c. Now, 
the Fall Bench in Phillips versus Shibnath 
Moitro, Special No. W. R. 118, bas ruled that 
an application to eject, brought under Bec- 
tion 25 Act X of 1859, is not a suit, There 
has been, therefore, no previous suit deter- 
mined as between these parties, and Section 2 
would not bar. Fe 

The decision of the Deputy Collector 
therefore, in the suit under Act X of 1859 
would only be a piece of evidence in favor of 
the kubooleut, which the defendant would be 
entitled to rebut in the present suit, The 
Moonsiff has found the kubooleut not proved, 
and the plaintiff bas, we think, the right to 
have the Judge’s opinion on the point. 

We think that the case should be remand- 
ed to him for that purpose. 


The 25th June 1872, 
Present: 


The Hop’ble F. B. Kemp, A. G. Macpher- 
son, and W. Ainslie, Judges. 


Case No. 2 of 1872. 


Appeal under Section 15 of the Letters 
yf es dated the 28th December 1865, 
from an order of the Howble Sir 
Riohard Couch,’ Kt. Chief Justice, dated 
the lst March 1872. 


Horrish Chunder Mitter, Petitioner. 


Baboo Amarendranath Chatterjee 
for Petitioner. - 


under Section 15 of the Letters Pa- 


Upon an 
tent from the deci of the Senior Ji of a Division 
Bench (diff in opinion from the J Judge) ds- 
i a of a late Moonsrff oomplaming of his 
from office ‘by the English Committee,—HELD, 
that no Division Bench has any power to re-consider or, 
review or set aside a decision of the English Committee,’ 
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or to order: eee te Engini Comunitzes to: te- The power of the h Court to remove 

Qmare.— Whether an a lies under Section 15 of | 8 Moonsiff from his offloe is derived from 

the Letters Patent from the decision of the Senior | the 88rd Section of the Bengal Civil Courts 

Judge in such a metter, : Act (VI of 1871) which consists of the fol- 


Tams was an appeal, under Section 15 of 
the Letters Patent of 1865, from the deci- 
sion of the Chief Justice, the Senior Judge of 
& Division Bench, who differed in opinion 
from the Junior Judge, Mr. Justico Dwarka- 
nath Mitter, in the matter of a petition of 
the late Moonsiff of Burdwan complaining of 
his removal from the offloe of Moonsiff by a 
Reeolution of the English Committee dated 
the 15th September 1871, in the exercise of 
the power vested in the Court by Section 88 
of the Bengal Civil Courts Act VI of 1871. 

The judgments of the Division Bench 
were as follows :— 

.- Couch, C. J.—Mr. Woodroffe:made an 


application to this Division Court, that we | 


ould re-consider and review a decision 
of the English Committee, which was made 
on the 15th of September 1871, by which 
the appHcant was dismissed from employ- 
ment oe (as Mr. Woodroffe desaribed ty 
abuse of his judicial position. 

The grounds upon which the application 
ca tin is ware dinilai to those upon which 
a like application was'made to the Court in 
the case of the Moonstf of Pollas. 

The application of that Moonsiff has been 
heard by a Court composed of five Judges, 
and judgment has been gtven that the appli- 
cation should be re . The reasons 
which the Court gave in that judgment, I 
think, are applicable to the present case. I 
see no distinction between the two cases; 
and for the reasons given in that judgment, 
which it does nof appear to me necessary to 
repeat now, it having been seen by Mr. 
Justice Mitter, I think the application in 
the present case ought to be refused. 

Jitter, J.—Tho. petitioner in this caso 
was the Moonsiff of Burdwan, and was re- 
moved from his office by an order passed by 
the Judges of the English Committee of 
this Court on the 15th of September 1871. 

He now applies to us for a re-consideration 
of his case, urging, among other grounds, 
that the Judges of the English Committee 
bad no authority to pass the order ebove 
referred to, and that the said order is other- 
wise invalid, inasmuch as it was made with- 
out hearing him through his counsel, not- 
withstanding that he had asked for-leave to 
be so heard. 

I am ef opinion that this contention is 
valid, and that the petitioner is entitled to a 
re-hearing. 


lowing paragraphs :— 

I—“ The High Court may appoint a Com- 
mission for enquiring into the alleged mis- 
conduct of any Moonsiff.” 

IL—* On reosiving the report of the re- 
sult of any such uiry, the High Conrt 
may, if it thinks remove the Moonsiff 
from office or suspend him, or reduce him to 
a lower grade.” 

I.—* The provisions of Act XXXVO 
of 1850 (for regulating enquiries into the 
behaviour of public servants) shall apply to 
enquiries under this Section, the powers 
conferred by that Act on the Government 
being exercised by the High Court.” --_- __ 

IV.—“ The High Court may also, pre 
vious to the appointment of such Commission, 
suspend any Moonsiff, pending the result of 
the enquiry.” 

V.— The High Court may, without ap- 
pointing any swok Commission, remove or 
suspend any Moonsiff, or reduce him toa 
lower grade,” 

It is true that this Section contemplates 
two classes of cases,—one, where the High 
Court may dismiss or suspend or degrade a 
Moonsiff, after appointing a Commission for 
enquiring into the alleged: misconduct with 
which he is charged ; the other, where the 
High Court may dismiss or” suspend or 
degrade a Moonsiff without appointing any 
swoh Commission. But I apprehend that, in 
the latter ‘class of cases also, there must 
be some enquiry of some kind or other before 
the High Court can exercise the powers men- 
tioned above, The last paragraph of the 
Section says, it is true, that the’ High Court 
may remove or suspend a Moonslff from his 
office, ar reduce him toa lower grade without 
appointing a Commission, but there is no- 
thing whatever in that paragraph to t 
the conclusion that, if the High Couft think thinks 
fit to dispense with a Commission, it can 
dismiss, or suspend or degrade a Moonsiff 
without holding any enquiry of any kind. 
It is true that the Moonsiffs are officers 
removable at the pleasure of the Government, 
but there is nothing in the Section under our 
consideration, at least as I read it, to support 
the proposition that they are removable at 
the pleasure of the High Court also. 

The above conclusion appears to be fally 
borne ont by the nature of the ground upon 
which a Moonsiff is liable to be removed or 


suspended or degraded from his office by the 


a 
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High Court. Section 88, it should be 
observed, forms part of Chapter V,- which 
is headed “ Misfeasance,” and it is I appre- 
hend only when the Moonsiff is found guilty 
of some misfeasance, that the High Court 
can exercise the powers vested in it by that 
Section. This view is fully supported not 
only by the two previons Sections of that 
Chapter,—namely, Sections 81 and 82,— 
but algo by a comparison of the first and last 
paragraphs of Section 88, which embrace 
the two clases of cases above referred to. 
Section 81 says:—‘ Any District Judge, 
Additional Jnogs, Subordinate Judge, or 
Moonsiff, may, for any misconduct, be re- 
moved or suspended by the Local Govern- 
ment.” Section 82 merely gives the power 
to the High Court to suspend a Subordinate 
Judge from his office, subject, however, to 
the condition of forthwith reporting the 
circumstances of the suspension to the Local 
Government for final orders. Itis true that 
the word “ misconduct” is not expresaly used 
in this Section ; but if we read it by the 
light of the preceding Section, as well as 
that afforded by the character of the 
hapter to which it belongs, there can be no 
doubt whatever that the power of suspension 
thereby vested in the h Court can be 
exercised only when the misconduct of 
which the Subordinate Judge is thought 
guilty by that Court is of such a nature as 
to render his immediate suspension from 
office, pending the result of a reference to 
the Local Government, urgently necessary. 
Lastly, when we come to the two paragraphs 
of Section 88, to which I have already re- 
ferred, the point is placed beyond all contro- 
ere The first paragraph authorires the 
High Court to remove or to suspend or to 
degrade a Moonsiff after ing an enqui 
to be made into his “alleged smisoonduci,” 
by a Commission duly appointed for the pur- 
The last paragraph authorizes the 
igh “Qourt to exercise similar ers 
“ without appointing any swch Commission.” 
Now, if we substitute for the word “suck” 
the words for which it stands, this paragraph 
would read as follows :—“ The High Court 
may, without appointing any Commission 
for enquiring into the alleged misconduct 
of a Moonsiff, remove or suspend him or 
reduce him to a lower grade.” The true 
construction of these two paragraphs, there- 
fore, is that the High Court may or may not 
appoint a Commiselon for enquiring into the 
alleged misconduct of a Moonsiff according 
to its own discretion in each particular case, 
but the Moonsiff must be found guilty of some 


Misconduct or misfeasanoe before the High 
Court can exercise the powers vested in it 
by either of those paragraphs. ‘There is 
nothing whatever in Section 88 to justify the 
contention that the High Court is authorized 
by that Section to remove, or to suspend, or 
to degrade a Moonsiff on the ground of mere 
Incompetency, unless incompetency is includ- 
ed within the word misconduct, which I 
think it cannot be. A Moonsiff holds his 
appointment directly from the Local Govern- 
ment, such Government being vested by the 
Gth Section of the Act with the exclusive 
power of appointing Moonsiffs after satisfy- 
ing itself upop the nomination made by the 
High Court, as to whether or not the nomi- 
nee possesses the necessary qualifications, 
that is to say, the qualifications prescribed by 
it with the sanction of the Governor-General 
in Council ; and although the Local Govern- 
ment may, for any cause, and without hold- 
ing any enquiry, remove or suspend a Moon- 
giff, or reduce him to a lower grade, but 
under powers other than those vested in it 
by the 81st Section, which refers to miscon- 
duct only, there is no law that I am aware of 
on the strength of which it oan be held that 
those powers have been delegated to the 
High oar or that the said Court can re- 
move or suspend a Moonsiff, or reduce him to 
a lower grade, either for incapacity- or for 
any other cause not amounting to misconduct. 
No doubt, if the High Court finds that a 
Moonsift is not competent to di the 
duties of his office, it may, if it thinks fit, bring 
the matter to the notice of the Government ; 
but if the Government chooses to retain the 
Moonsiff in his post, notwithstanding such 
report, the High Court must abide by the 
decision. The power of the High Court to 
remove or to suspend a Moonsiff from his 
office, or to reduce him to a lower grade, 
depends entirely upon Section 88 of the 
Bengal Civi) Courts Act; and as that Section 
refers to misconduct and to misconduct only, 
I am unable to see how the High Court can 
proceed against a Moonsiff upon any other 
ground than that of misconduct, 

The ument drawn from Section 25 
Act XXXVI of 1850, is rather in support 
of, than opposed to, my view. It is true that 
the words “the powers conferred by that 
Act (namely, Act XXXVII of 1860) on the 
Government being exercised by the High 
Oourt ” are to be found in the 8rd paragraph 
of the 88rd Section of the Civil 
Courts Act. But on turning to Act VI 
of 1850, I find nothing in it to justify the 
conclusion that the authority of removing or 
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suspending any public servant for any cause 
and without holding any enquiry referred to 
in Section 25, was “conferred on the Gov- 
ernment by that Act. On the contrary, 
Section 25 expressly says :—‘ Nothing in this 
Act shall be construed to affect the authority 
of Government for removing or suspending 
any public servant for any cause without 
holding any enquiry under this Act’ These 
words clearly refer to a pre-existing author- 
ity not created by Act XXXVI of 1860, 
and show, conclusively, at least to my mind, 
that that authority was not ‘conferred on 
the Government by that’ Act; and as the 
8rd h of the 88rd Section of the 
Bengal Civil Courts Act merely seys that 
the High Court is to exercise the powers 
conferred by Act XXXVI of 1850 on the 
Government,” the conclusion is” irresistible 
that the authority in question, namely, that 
of removing or suspending or degrading a 
Moonsiff for any cause and without holding 
any enquiry under Act XX XVII of 1860, 
has not been vested in the High Court by 
thot paragraph. Indeed, thé very wording 
of this paragraph clearly shows that the 
only power of Government which has been 
delegated to the High Court is that which 
was aie iiie on the Government by Act 
of 1850, namely, the power of 

removing or suspending or degrading a 
Moonsiff after holding an enquiry under that 
Act, which is called an Act for enquiring 
into the behaviour of public servants ; for 
the ssid paragraph expressly says, “ thet the 
provisions of Act XXXVII of 1850 shall 
apply to enquiries made under this Section, 
that is to say, under Section 88 of the Bengal 
Civil Courts Act” The first and lest 
aphs of Section 88 are both of them 

parts of that Section; and it follows there- 
fore that the High Court must make an 
enquiry in the mode prescribed by, Act 
XXXVI of 1850 before it can exercise the 
powers vested in it by either of thase 
paragrapha, unless we are prepared to hold 
that that Oourt is authorized by the last 
mentioned paragraph to find a Moonsiff guilty 
of misconduct, without holding any enquiry 
of any kind whatever. Whether the en- 
quiry is to be delegated to a Commission, or 
to be made by the High Court itself, is a 
matter entirely in the discretion of that 
Court; but because the paragraph in ques- 
tion says thatthe High Court may remove 
or suspend or d a Moonsiff without 
appointing a Commission for enquiring 
into the misconduct with which he is 
charged, it by no means follows that that 


Court would be justified in so doing without 
holding any enquiry at all. Such a power is, 
on the very face of it, of a too arbitrary 
and capricious character to be claimed on 
behalf of a Court of ‘Justice ; and I see 
nothing whatever either in the Bengal Civil 
Courts Act, or in any other law in force, to 
give the slightest support to the contention 
that it has been vested in the High Court. 
If the foregoing observations are correct 
as far as they go, or, in other words, if I am 
right in holding that the High Court is bound 
to make some enquiry into the alleged mis- 
conduct of the Moonsiff, before it can exer- 
cise the powers conferred on it by either of 
the paragraphs above referred to, that en- 
quiry, whether made through the assistance 
of a Commission or otherwise, must be of a 
strictly judicial character, and it must, there- 
fore, be conducted in the mode in which all 
other judicial enquiries are conducted, that 
is, after giving to the party interested in its 
result every reasonable opportunity to defend 
himeelf either in person or by counsel as he 
shall prefer. The words “ High Court” 
used in the 88rd Section of the Bengal Civil 
Courts Act ought to be interpreted to mean 
the High Court acting in its judicial capa- 
city ; and the very nature of the ground upon 
which alone that Court can proceed against 
a Moonsiff, clearly shows that every action 
taken by it under that Section must be taken 
in a strictly judicial manner. To find a 
person guilty of misconduct otherwise than 
in a judicial manner, is not the province of a 
Court of Justice; nor do I see any reason 
whatever why the High Court exeroiaing the 
functions of a Court of Justice, as it must 
do in every case which comes before it under 
the Section above referred to, should find a 
Moonsiff guilty of misconduct, and then re- 
move him from his office, without giving him 
every reasonable opportunity to be heard by 
his counsel if he wishes to be so heard. I 
have already shown that, whether thgenquiry 
is made with or without the assistance of a 
Commission, the procedure adopted must be 
that prescribed by Act XXXVII of 1850 
for regulating enquiries into the behaviour 
of public servants ; and if this is conceded, 
the right of the Moonsiff to defend himself 
by counsel would seem to follow as a neces- 
sary consequence. If the High Court dele- 
tes the enquiry to a Commission in the 
t instance, there can be no doubt whatever 
that the Moonsiff would be entitled to appear 
before the Commissioners either in person or 
by counsel as he shall think convenient. 
Sections 11—18 and 15 of Act XXXVII of 
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1850 appear to me to be conclusive on this 
point, Nor do I see any reason why the 
same privilege should not be conceded to him 
when his case comes before the High Court 
after the Commissioners have submitted their 

rt. Whether the Government wonld 
aloe w such a privilege or not appears to be a 
different question altogether ; but as the High 
Court is bound to decide the case judicially, 
all its proceedings must be of a strictly judi- 
cial character, ‘The. report of the Commis- 
sioners might be either in favor of the Moon- 
siff or against him, but in either case it is for 
the High Court to pass the final decision 
which may be either in accordance with or 
contrary to that report. Why then are we 
to hold that the Moonsiff is not entitled to be 
heard by counsel when his case is taken up 
by the High Court for final disposal, contrary 
to the rule which is invariably adopted in all 
other cases in which a Commission is ap- 
pointed bya Court of Justice? A pleader 
of the Moonsiff’s Court cannot be deprived 
of his right to practise without being allow- 
ed to defend himself by counsel both in the 
Lower Court and in this Court; and it was 
only the other day that Mr. Justice Mac- 
pherson and myself were obliged to follow 
mk rule in four cases which were sent up by 

the Judge of Chittagong, with his report 
recommending the dismissal of some of the 
pleaders of his Court. The same rule holds 
good in the case of Attorneys and Advocates ; 
and I see no reason whatever why a Judicial 
Officer occupying the position of a Moonsiff 
should be removed from his office upon the 
report of a Commission, without being per- 
mitted to show by his counsel that that 
report, which is by no means final and con- 
clusive, ought not to be acted upon by the. 
Court. Suppose, for instance, that the 
teport of the Commissioners is in favor of 
the Moonsiff, there is nothing whatever in 
the Bengal Civil Courts Act to prevent the 
High Gort from taking a different view of 
the case, the whole record of which mast be 
sent up to that Court by the Commissioners 
under the expresa provisions of the 21st 
Section of Act XXXVII of 1850. Can it be 
contended that even iu such a case the 
Moonsiff would not be entitled to be heard 
before the High Court by- his counsel if he 
wishes tobe so heard? As for the other 
class of cases in which the High Court may 
not think flt to appoint a Commission, the 
Moonsif’s right to be heard by counsel ap- 
pears to be beyond all question. All en- 
quiries made by the High Court in such cases 
must be made by it In the mode prescribed 


by Act XXXVII of 1850 under the 

visions of the 8rd paragraph of the 88rd 
Rear of the Bengal Civil Courts Act; 
and the Moonsiff would, therefore; bean- 
titled to defend himself either personally or 
by counsel according to the 11th, 18th, and 
15th Sections of the former Act, which have 
been alrendy referred to in an earlier part of 
this judgment The independence of the 
judicial office, whether high or low, is one 
of the most essential elements of succeas in 
the administration of justice’; and if a pal 
try case of Special Appeal worth a few 
rupees cannot be disposed of by a regularly 
constituted Division Bench, and without 
giving every reasonable opportunity to the 
parties concerned to protect their respective 
interests either personally or counsel as 
they shall think ft, I am wholly unable to 
see why the same mode of ‘procedure shall 
not be adopted in a case involving the dis- 
missal of a Moonsiff when it is beyond all 
question that such dismissal is a matter of 
the gravest importance not only to the Moon- 
siff himself, but also to the public at large. 
If a Moonsiff is to be found eu of mis- 
conduct without being allowed fullest 
opportunity to defend himself in the mode in 
which all other persons similarly accused are 
allowed to defend themselves before the 
Court by which they are tried, the result 
would inevitably be to deter the best men 
from accepting the post, and such a result 
would, in my opinion, be nothing less than a 
public calamity. 

Applying the preceding observations to 
the fac the present case, the order com- 
plained of by the petitioner appears to me to 
have been made without authority and in a 
Manner contrary to law. I do not wish to 
express any opinion upon the merits of the 
case, but I feel myself constrained to say 
that the learned Judges of the English Com- 
mittee had no power to pass the order in 
a ion. The functions vested in the High 

urt under the Bengal Civil Courts Act 
are, as I have already shown, of a strictly 
judicial character ; and I do not see how the 
English Committee, which was appointed by 
the Court for the discharge of certain minis- 
terial duties, could exercise those functions, 
particularly in the mode in which they have 
been exercised by it in the present case, that 
is to say, without hearing the petitioner by 
his counsel, notwithstanding his application 
for leave to be so heard. It is true that 
“ the High Court may,” under the 18th Sec- 
tion of the 24 and 26 Vio, c. 104, “ pro- 
vide by its own rules for the exercise by 






one or more Judges, or by Division Benches 
constituted by two or more Judges of the 
said Court, of the Original Appellate Juris- 
dictions vested in such Court in such manner 
as may appenr to such Court to be conve- 
nient for the due administration of justice.” 
But there was no rule made by this Court 
authorising the English Committee to exer- 
powers vested in the Court 
by the 88rd Section of the Bengal Civil 
Courts Act, or to exercise them in the man- 
ner in which they have been exercised by 
thet Committee in this particular case, name- 
] 
anse notwithstanding that he desired to 
be so heard. Ido not mean to say for one 
moment that it is at all necessary for the due 
- ‘pdministration of justice that- cases of -this 
description should be heard by all the Judges 
of the Court. Such a course would be 
extremely inconvenient. Nor do I see any 
reason for ita adoption when cases of equal 
or even of greater importance are daily heard 
and determined by Division Benches of this 
Court constituted by two Judges only. 
Were it, therefore, merely for the absence ofa 
formal rule, empowering the learned Judges 
who sat in the English Oommittes to exercise 
the jurisdiction vested In this Court by the 
Bengal Civil Courts Act, I would have felt 
great reluctance to question the validity of 
their order. But the case assumes, in my 
opinion, quite a different aspect when itis 
borne in mind that those learned Judges did 
not deal with it in the mode in which it 
would have been dealt with by a-duly con- 
stituted Division Bench of this Court, that is 
to say, in open Court, and after due opportu- 
nity being given to the petitioner to defend 
himself either in person or by his counsel 
according to the practice invariably observed 
in all judicial proceedings. I am by no 
means prepared to accede to the proposition 
that the mode in which parties interested in 
_ Buch proceedings are entitled to be heard is a 
matter entirely in the discretion of the Court. 
I take it to be a general rule of law that 
‘every such party is entitled to be heard 
by his counsel, if he wishes to be eo heard, 


unless there is some positive legislative pro-| po 


vision to the contrary; and I, therefoie, think 
that no Division Bench of this Court can 
refuse to bear counsel in any case which 
comes before it judicially accordingly to its 
own views of expediency and convenience. 
Conceding, however, that the mode of hear- 
ing is in the discretion of the Court, that 
discretion can be exercised only by the 


general body of Judges of which the Cout 


without hearing the petitioner by his 
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is composed, and it must further be embodied 
in some rules framed by the Court at large 
under the powers vested in it by the 18th 
Section of the 24 and 25 Vic, o. 104, 
which has been already referred to in a pre- 
ceding part of this judgment. I have al- 
ready said that there is no reason, in my 
opinion, why a Moonsiff who is charged with 
such misconduct as would render him Hable 
to be removed from his office, should not 
have the same privilege in the matter of 
hearing as that which is conceded to a pleader 
of his Court. But if any distinction is to 
be made in this respect between the two 
cases, that distinction can be made only by | 
the Court at large, and not by the English 
Committes which was appointed by it merely 
for the discharge of certain duties ofa purely 
Iam aware that a similar point has been 
decided in a different way in the case of the 
Moonsiff of Pollâs which has been recentl 
heard by a Bench of five Judges ; but, wi 
the greatest deference to those learned 
Judges, I feel myself bound tosay that, for 


-the reasons above stated, I am unable to con- 


cur in the view taken by them.. I wish 
merely to add that there is no authority, that 
Iam aware of, which renders it obligatory 
dpon me to follow that decision when F am 
not prepared to accede to the grounds upon 
which it is based. 

The matter came on for argument on the 
19th June 1872. 

Macpherson, J—What are wo to consider 
to be the nature of the presant proceeding ; 
and what is the nature of the order sought 
from us? Suppose the Court were now to 
make an order in favor of the petitioner, 
how is it to be carried out ? The prayer of 
your petition was that the Court “will be 
pleased to re-consider and review their said 
resolution.” The resolution is one of four 
Judges of the Court. What power has a 
Division Bench either to review or sef aside 
their order ? ` 

Ainslie, J.—If you say that this was an 
application for a review, it is not appealable 
by virtue of the decision in XIT Weekly Re- 
rter, 459, where it was held that an order 
passed by the Senior of two Judges of a 
Division Bench who differed in opinion, 
dismissing an application for the review of 
their judgment, is not appealable, such an 
order not being a judgment within the meen- 
ing of Section 15 of the Letters Patent 

Macpherson, J—The Moonsiff has been 
removed from the service of Government, 
No order can now be made by the Court, - 
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Baboo Amarendranath Chatterjee.—Your 
Lordahips can make this order that the pro- 


ceedings of the English Committee are illegal. 

Macpherson, J.—Under what law has any 
Division Bench power to review thé decision 
of the English Committee ? 

Baboo Amarendranath Ch jee.—I do 
not mean to say that matters which come 

enerally or properly before the English 
Conte would be open to review before a 
Division Bench. 

Ainslie, J.—The Division Bench gets its 
power in appellate cases only. This was not 
an appeal. 

HMaocphersun, J—What order would you 
wish us to make? 

Baboo Amarendranath Chatterjee—That 
the Moonsiff was entitled to be heard by counsel. 

Ainslie, J—Where is the authority for 
a Division Bench Interfering with an order 
of the English Committee in such,» case ? 

Macpherson, J—In the case of the 
Moonsiff of Pollés a differant course was 
followed. ‘The’ Moonsiff of Polis having 
been dismissed by tho English Committee, 
an application was made to the Chief Justice 
and Mr. Justico Glover who were sitting 
as a Division Bench, and who were two 
of the Judges who formed the English Com- 
mittee, The Chief Justice brought the 
whole of the Committee to sit with 
him when he h the application, and that 
application was accordingly heard by the 
whole Engliah Committee. They, being the 
Committee who actually made the order, 
were fully competent, if they thought it neces- 
sary, to review their order. But that is quite 
a different course from what ia now proposed. 

Baboo Amarendranath Chatterjee.— Your 
Lordships will see from the judgments of 
the Chief Justice end of Mr. Justice Mittar 
that, in deciding the case, they felt no donbt 
as to whether they had jurisdiction in the 
matter or not, 

Ainstg, J—Why should we say that the 
Division Bench oonsisting of the Chief 
Justice and Mr. Justice Mitter had more 
jurisdiction than the Division Bench consist- 
ing of the English Committee ? 

Macpherson, J.—I cannot conceive what 
order we onn make. You forget the oir- 
cumstances under which this application was 
entertained by the Chief Justice. 

Baboo Amarendranath Chatterjee.—Sup- 
pose the English Committee, not having 
power to deal with the oase, assumed that 
power and dismissed a Moonsiff from office, 
would not he have power to apply toa Divil- 
tion Bench to quash that order ? 


_ Ainslie, J— It would 
Broughton’s Civil Procedure, 
Division Benches were appointed to the 
Tegular appellate work of the Court I 


appear from’ 
P. ‘704,. that 


maintain that no Division Bench 
jurisdiction in the matter, or, at all 
can at present entertain this question. 

Baboo Amarendranath  Chatterjee.— 
There is nothing in the law or in the rules 
of this Court by which the Judges can dele- 

te or have delegated such a power to the 

lish Committee. 

acpherson, J—The English Committee 
may not have jurisdiction. At the same 
time the Division Bench has no power to 
interfere. What could be the possible re- 
sult of this application? We have no power 
to order him to be restored. 

Baboo Amarendranath Chatterjee.— 
There are several oases in which persons 
removed from office have been restored. ; 

Macpherson, J—What difference is there 
between the powers of a Division Bench and 
those of the English Committee? The 
point of objection is whether one part of the 
Court has power to interfere with another. 

Baboo Amarendranath Chatterjee.—Tho 
English Committee is not such a part of the 
High Court. No such power has been dele- 
gated to it. The functions delegated to it do 
not embrace this power of removing a Moon- 
eiff. 

Kemp, J—Then you contend that the 
Whole of the Judges are to sit in every case 
in which a Moonsiff is concerned. 

Baboo Amarendranath Chatterjee.—I do 
not say the whole of the Judges, but a Bench 
of the Judges. 

Ainslie, J—But may not this Bench be 
the Bench ordinarily known as the English 
Committee ? 

Baboo Amarendranath Chatterjee.—I oon- 
tend that the English Committee is not a 
Bench of the Court, and that all orders of 
dismissal made by it are unwarrantable, 

Hacpherson, J.—That may be so ; but, as 
I have already stated, we have no power to 
interfere, 


has any 
events, 


Ainslie, J—The moment you say that your 
application before the Chief Justice and Mr. 
Justice Mitter was one for a review of 
judgment, it is clear that there is no right of 
appeal. Aso master of fror, under Act VIIL 
of 1859, Mr. Justice Mitter was debarred 
from expressing any opinion. But admitting 
that he had the power, we have no power to 
interfere, because it has been ruled® that no 
appeal will lie in such a case. 

Baboo Amarendranath Ohatterjee.—Then 
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the effect of your Lordships’ ordar will be to 
quash the whole of the proceedings. - 

Ainslie, J.—Tho effect will be to quash this 
spree - ; 

aboo Amarendranath Chatterjee.—lf 
your Lordships will treat this as an application 
for review, then, of course, I have nothing to 
urge against the conclusion of your Lordships 
that no appeal will lle. 

Ainslie, J—Then in what other light do 

ou sey we should-look upon the application ? 
The oase in the XI Weekly Reporter, 459, 
decided that, upon a difference of opinion on 
a review, there was no appeal under Section 
15 of the Letters Patent. 

'Baboo Amarendranath Chatterjee.—I 
contend that the-appeal will lie. Whether 
your Lordships treat this as a judgment upon 
-an application for review, or as a judgment 
upon a substantive application, it was a judg- 
ment within the meaning of Section 15. 
There being therefore a judgment, and there 
belng a difference of opinion between the two 
Judges who tried the case, an appeal lies to 
this Court. i 

Macpherson, J.— Where is the law which 
gives a Divigion Bench power to review an 
order of the English Committee ? 

Baboo Amareadranath Chatterjee——The 
law which gives the High Court power to 
set aside any illegal order. Then again, 
when tle ap was registered, no objection 
was taken, - [ Ainslie, /——-By whom was no 
objection taken; by the Deputy Registrar `] 
No, these ap under Section 15 are lai 
before the Chief Justice. I do not think 
that this application should be treated as a 
review within the meaning of Act VOI of 
1859; and my view will be supported by 
the fact that the contention before the Divi- 
sion Bench that the English Committesa had 
no jurisdiction would be primd facie incom- 
patible with the notion that this was an 
application for a review. Besides, ordinnrily, 
an application for review under Act VIII is 
made before the same Judges who tried the 
case; and although the word review happens 
to be mentioned in the petition, your Lordships 
ought not to consider that, simply because of 
the use pf that word in the petition, it was 
u petition of review. 

Macpherson, J—What do you mean by 
review ?. 

Baboo Amarendranath Chatterjee—A 
re-oonsideration of the matter. I will admit 
that the word review is not properly used. 
But a more inaccuracy in the use of a word 


ought not, I submit, to determine the fate of 


this application. The questions raised by 





your Lordships are, Ist, whether, this having 
been a petition of review, and the Judges 
having differed, 
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an appeal will He from the 
decision of the Senior Judge ; 2ndly, whether 


a Division Bench of this Court consisting of 
two Judges can review an order of the English 


Committee ? Asto the lst question, I contend 
that the application before the Chief Justice 
and Mr. Justice Mitter was not an application 
to review a judgment of the English Com- 
mittee. Although a strictly literal construc- 
tion of the terms of the petition may favor 
that view, yet if your Lordships will look at 
the real nature of the contention before the 
Division Bench, and consider that that conten- 
tion was that the English Committee had no 


jurisdiction to decide this oase, I am confident 


that your Lordships will agree with me that 


eed Aas between party and party andar 
Act It was a substantive application 


complaining that the English Commiitee had 
taken upon themselves and assumed a juris- 
diction not under the law; that their whole 
proceedings were ltra vires; and that their 
order should be declared a nullity ; and that 
the Court would appoint a Division Bench 
to try this particular cese. There had really 
been no Division Bench charged with the 
duty of deciding these cases by virtue of the 
power given to this Court under a. 88 Act VI 
of 1871. - The English Committee was not 


to charged. ; 
Kemp, J.—Yow had better first get over 
the ‘point that no appeal lies, and then go into 


the question of the functions of the English 


Committee. : 

Baboo Amarendranath Chatterjes.—That 
will depend upon the way in which your Lord- 
ships look at the application. If your Lord- 
ships look abit as a subetantive application, 
then I submit that an appeal will lie. 

Kemp, J.—Both the Chief Justice and 
Mr. Justice Mitter treat it as an application 
for re-consideration and review. 

Baboo .Amarendranath Chatterj%e.—But 
it was an application to re-consider and re- 
view a resolution, and was in uo way an 
application for 'a review of judgment within 
the technical meaning of Act VII. 

Ainslie, J—But suppose that thie was a 
substantive application, and you got nn order, 
how can it be carried out? The former 
order of dismiseal has been carried out. 

Baboo Amarendranath Chatterjee. —Tho 
Court of Queen’s Bench has often issued a 
mandamus to restore a person who has been 
illegally removed. 

Macpherson, J.—Do you mean to say that 


this was not a patition .of review in an -` 
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one Judge of the Court of Queen’s Bench 
has issued a mandamus to restore a n 
who has been removed pA the order of 
another Judge of the same Court ? 

Baboo Amarendranath Chatterjee.—I do 
not know how that may be. But I will not 
further detain your Lordahips. My principal 
ground is that the contention before the 
Division Bench was that the English Com- 
mittee had no power to remove my. client ; 
that the application was not one for review, 
but was s substantive application ; and that 
even if it could be treated as a petition of 
review, the decision in the XII Weekly 
Reporter, pointed out by Mr. Justice Ainalie, 
sill “sick apply to the oase, because this is a 
caso which is removed from the ordinary 
classes of cases. 

The judgment of the Court was delivered 
as follows on the 25h June 1872, 

Macpherson, J.—By an order on the 
15th of September 1871 by “the English 
Committee,” consisting of four Judges, of 
whom the late Officiating Chief Justice was 
one, Baboo Harrish Chunder Mitter, the 
Moonsiff of Burdwan, was removed from his 
office of Moonsiff. i 

Baboo Hurrish Chunder Mitter subsequent- 
ly preæented a petition to the Court praying 
that the “ Court will be pleased to re-consider 
and review their said resolution.” 

This petition was presented to dnd heard 
by the first Bench, a Division Court, then 
consisting of the Chief Justice and Mr. 
Justice Dwarkanath Mitter; and judgment 
was reserved. Shorily thereafter, a similar 
application was made to the same Bench 
(which on that occasion consisted of the 
Chief Justice and Mr. Justice Glover) in the 
case of the Moonsiff of Pollés, who had 
been recently dismissed under an order of the 
English Committee. The application of the 
latter Moonsiff was eventually heard by a 
Court composed of five Judges, and it was 
refused@ypy the unanimous judgment of the 
Court. à : 

The Chief Justice subsequently held, in 
Baboo Hurish Chunder Mitter’s case, that the 
reasons which the Court gave in its judgment 
in the case of the Moonsift of Pollfs, applied 
to the case of Baboo Hurish Chunder Mitter, 
and that his application also ought to be dis- 
missed. Mr, Justicey Mitter held that the 
English Committee had no anthority to pass 
the order of removal; that the. order was 
invalid; and that the petitioner was entitled 
to a re-hearing. 2 

In accordance with the decision of the 
Chief Justice, the application was dismissed ; 


and the petitioner now a 


ae to appeal under 
Charter. 


Putting on one side the question whether 
the desision of the Chief Justice in this 
matter is a judgment within the meaning of 
Section 16 from which an appeal lies, it 
appears to us that there is another and fatal 
preliminary objection to the whole application 
of the petitioner, which renders the pi oceed- 
ings he bas taken wholly bad, and makes it 
unnecessary for os to enter now into ‘the 
merits of the questions he desires to raise 
before us. 

Having been removed from his office by « 
resolution or order of four Judges of the 
Court (the English Committee), the petitioner 
has applied to a Division Bench consisting of 
two other Judges of the Court, praying the 
Court to review and reconsider the reso- 
lution which removed him. But it is quite 
clear that no Division Bench has any power 
to re-consider or review or set aside a decision 
of the English Committee, or to order the 
Judges of the English Committee to re-con- 
sider or review or set aside their decision ; 
and that no order which the first Bench could 
have made, or which we now oan make, could 
by any possibility restore the appellant, or 
render it incumbent on the English Commit- 
tee to review their proceedings. That being 
so, the petitioners application is wrongly 
conceived, and mast be wholly infructuous. 
We therefore decline to enter into the merits 
of his case. | 

It is suid that the Chief Justice, by hear- 
ing the petitioner, showed that he considered 
the application was one which the petitioner 
was entitled to make. -But if the circum- 
stances under which the application was heard 
are borne in mind, it will be seen that no 
such inference can fairly be drawn from the 
fact of the petitioner having been heard. 
Before expressing any opinion on the oase of 
Baboo Hurrish Chunder Mitter, the Chief 
Justice, in the matter of the Moonsiff of 
Pollfis, in order that the question of the 

ity or otherwise of the proceedings of 
the English Committee might be finally 
determined, referred the application to a 
Conrt of five Judges consisting of himself 
and the four surviving members of the Eng- 
lish Committee by whom the Moonsiff of 
Pollâs had been dismissed. That Bench, 
being composed of the members of the 
English Committee, whose decision was ob- 
jected to, could and would, of cotfrse, have 
reviewed their decision, if they had thought 
avy injustice had been done, 


claiming the 
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The Chief Justice considering (as is 
usually considered by the Judges of this 
Court) that the unanimous decision of a 
Bench of five Judges must be taken as con- 
clusive on the questions disposed of by it, 
and considering (as is the fact) that the 
application of the present petitioner was 

early governed by the decision of the 
five Judges in the Pollfs Moonsift’s case, 
simply decided that, for the reasons given in 
the Polls Moonstffs case,’ the application 
must be dismissed. It never became neces- 

for the Chief Justice to consider what 

er in particular the Division Court, of 
which he wai a member, could make which 
would benefit the appellant. There is nothing 
therefore in the mere fact of his having 
heard the petitioner before he dismissed the 
` application, which in any ` shows that 
the Chief Justice meant either. directly or 
indirectly to decide that a Division Bench 
could make any order setting aside or alter- 


ing a decision of the aa Committee, or 
could compel the Eng Committee to 
review their p i 


roceedings. 

It is urged that we ought not to deal with 
this matter strictly, or to treat it.as if it were 
supposed to be technically an application for 
review of judgment such as may be made 
under the Civil Procedure Code. But whe- 
ther we look at the case strictly or other- 
wise, we find that the petitioner’s object is 
always one and the same, to obtain a re-hear- 
ing of his case, and a re-consideration of 
those matters which have already been 

` considered by , the English Committee of 
four Judges, who, having considered them 
carefully and fully, ordered the petitioner to 
be removed from office. Whether the procs- 
dure of the English Committee and their 
final order were legal and valid, or otherwise, 
there the order is; and there is nothing 10 
the Charter which authorises us, or any 
other Division Oourt, to review or re-con- 
sider it, or to set it aside. 

Sap g we were tosay that the appellant 
should have been dealt with in a manner 
differing from that in which he was dealt 
with, in what respect would he be beneflted ? 
His position would be exactly what it is now, 
and he would be no nearer restoration than 
he is at present, 

The petitioner’s application being entirely 
wrongly conceived and inofficious, we dismiss 
this appeal. 
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Present: 


The Hon’ble Louis S. Jackson and 
W. Markby, Judges. 
Lease— Forfeiture—Damages—Suit— Waiver— 
; Rent — Evidence — Oljection 
to High Court—Amornt or Value below 
. 6,000. 


Case No. 171 of 1871. 


Re Appeal from a decision passed 
the Subordinate Judge of Tipperak, 
dated the 15th May 1871. 


Chunder Nath Misser and another (Plaintiff), 
: Appellants, 


Sirdar Khan and others (Defendants), 
Respondents. 


Mr. Woodroffe and Babods Kalse Mohun 
Doss and Doorga Mohun Doss for 


Appellants. 
The Advocate- General and Baboos Chunder 


Madhub Ghose and Nullit Chunder 
Sen for Respondents. 


proprietor, the father of the 
term of ten years, from the 19th Pous 1274, 
at an annual rent of Rs. 8,402-1 ; the plaint- 
iffs alleging that they had put an end to the. > 
lease for breach of its-conditions, as by its 
terms they alleged they were entitled to do. 
The pottah which is translated at page 28 
of the paper book is granted upon a great 
number of conditions, amongst others, that 
the defendant “shall correctly and faithfully 
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“file every year in my {i. e. the leasor’s) 
“ office, the annual fixed yummabuadee and 
“ pydawares and at the expiration of 
“the term the kubooleuts of the ryote and 
“ the chitta of the entire land ; that if they 
“be not filed, then, according to the law in 
“ force or that may hereafter be in force, 
“ measures shall be taken for the realization 
“of thoas papers, and the loss which such 
“ withholding of the said papers shall cause 
“ shall be paid annually to the extent of the 
“ aforesaid jumma as compensation by you 
‘(i e. the lessee) and your heirs without 
“any objection.” Then follow other condi- 
tions, and then it is said “ thot, if you act 
“contrary to any of the aforesaid oondi- 
“ tions, then I shall be at liberty to cause a 
“ resumption of the ijarah mekala, or let 
“them in ijarak to others, to which you 
“ shall not be able make any objection or 
“ claim with regard to the unexpired portion 
“ of the ijarak tarm ; if you do, the same 
“ shall be rejected.” 

This clause gives the epee a clear 
right to put an end to the lease upon’ breach 
of any of the conditious to which the clanse 
refers, and the questions we have to decide 
are, (1) whether this clause refers to that 
condition which bas been set out; and (2) 
whether, if so, that condition has been 
boppken; and if both thosa questions are 

wered in the affirmative, then (8), whe- 
ther the plaintiffs can, onder the circum- 
stances, take advantage of the clause for 
torfeiture. 

As regards the first question, the Advocate- 
General for the defendant, Sirdar Khan, con- 
tends that the clause of forfeiture only ap- 
plies to those conditions to which no special 
penalty is attached ; and that when there is 
such a special penalty, it has no application. 
But this isa construction which does vio- 
lence to the language of the pottah which 
saya that “if you act contray to any of the 
eaid conditions,” then the consequences are 
to folldw, and we should not be at liberty to 
resort to such a construction, except for very 
cogent reasons. We do not think it is a 
reason sufficiently cogent to enable us to do 
violence to the language of the pottah, that 
the lessor would thereby have two remedies ; 
a remedy by way of damages, and a remedy 
by annulling the lease. The Court of King’s 
Bench.in England saw nothing incompatible 
in these two remedies in the case which has 
been referred to (4 Barn. & Adol, 408), and 
neither do we. 

Then has the condition been broken ? 
This involves the construction of the condi- 


tion : Mr. Woodroffe contends that the true 
construction of the clause is that the lessee 
is bound to deliver the papers specified on 
demand ; that upon his neglecting tg do s0, 
the penalty of one year’s rent attaches, which 
may be recovered without prejudice to the 
lassor’s right to recover the papers also ; and 
that if neither the papers are filed, nor the 
penalty paid, then the lease may be annulled 
under the clause above set out. The Advo- 
cate-Generel, on the other hand, contends 
that, if there were a neglect to deliver the 
papers of any one year, that would givea 
right to compensation for the injury which 
accrued thereby, but that there would not be 
a breach of condition to which the money 
penalty or forfeiture would apply, until all 
the acts which were to be done under this 
condition had been omitted to be performed ; 
end further that what was contemplated was 
that legal proceedings would be first taken to 
ascertain whether or no there had been a 
breach of the condition, and that the lessor 
could not annul the lease, or claim the penal- 
ty merely upon his own assertion that the 
condition had been broken. 

Of these two constructions, that suggested 
by Mr. Woodroffe appears to us to be by far ` 
the most reasonable. If there be an obliga- 
tion to do several successive acta, the obliga- 
tion is broken if an} one of the acts is omit- 
ted when the time comes for its performance; 
and it is not at all likely thet the lessor in- 
tended to tie up his hands until the expira-' 
tion of the term. Indeed, it was to escape 
this conclusion that the Advocate-General 
suggested that legal proceedings for compeu- 
sailon might be at once taken ; but it does 
not seem to us at all probable that the leasee 
would submit to successive suits for each par- 
tinl breach of the condition, and then to one 
general penalty for the whole. Nor when 
a penalty is provided for breach of condition, 
is it usual for there to be two suits, one to 
enquire into the existence of the breach, 
and the other to enforce the penalty. Tha 
lessor always proceeds to enforce the penalty, 
whether in the shape of liquidated 
or forfeiture, at once, but the lessee can of 
course put him to proof that a breach has 
been committed. j 

Adopting, therefore, Mr. Woodroffe’s oon- 
struction as the right one, let us see whe- 
ther a breach of condition has bean com- 
mitted in this case. On the 2nd Magh 
1277, a notice was given by the plaintiffs to 
the defendant stating that papers had been 
repeatedly called for under the condition and 
not delivered, and that “you are hereby 
í 81 ' 
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“directed to make over the papers called for 
“ within five days from this date; that if 
“you do otherwise and fail to make over 
“all those papers called for within the 
“ specified: time, then legal measures shall 
“be adopted for the recovery of the snid 
“papers.” On the 18th Magh 1277, another 
votlo was served which, after ing to 
the default of the defendant in not filing the 
papers called for, proceeds thus :—“ Hence 
“ you are bound to pay the sum of Ra. $,102-1, 
“the summa for one yoar, as a compensa- 
“tion for loss, which too you have not 
“paid, and gou have also violated the other 
“ gonditions of the kubooleut; therefore 
“í you are hereby informed that you must pay. 
“to us the aforesaid sum of Ra. 8,402-1, 
“within 15 days; otherwise the condi- 


~~" tions being infringed,-and your right-and 


“ interest in the ijarah having ceased, you 
“ gan no longer hold the said lands in your 
“ possession thereof, Accordingly, on tak- 
“ ing back the said melal from you, we shall 
“hold direct possession thereof.” ~~ This 
soems to us to be all the notice that the 
defendant could require, nor has there been 
any complaint that it was insofficient The 
defendant never complained that the papers 
were not sufficiently specified, or that he had 
not had sufficient time to prepare them, or 
made any other reasonable excuse of that 
kind for not complying with the demand. 
As far as we can discover, he made no reply 
at all to these repeated notices, apparently 
treating the whole matter with contempt; 
he only says in ph 6:of his written 
statement that “it is not intended that such 
claims would be enforced or aoted up to.” 
The Subordinate Judge has not givan any 
countenance toigsuch a direct violation of the 
terms of the pottah, and we oan find nothing 
on which it can be for a moment rested. 

It only remains, therefore, to oonsider 
whether the plointiffs can, under the circum- 
stances of this case, take advantage of the 
forfeiture. It is said that they cannot, first, 
because the forfeiture has been waived ; and, 
secondly, because it would be inequitable to 
allow it to be enforced. It is said to be 
waived because, up to the 29th Pons J277, 
the plaintiffs accepted rent. It is trae that 
they did so, but we do not think their doing 
go constitutes a waiver. There would be no 
waiver, unleas rent were accepted for a time 
subsequent to the forfeiture, and in our 


. opinion there had been no forfeiture when the 


last instalment of rent wes paid. No specific 
time being fixed for the filing of the papers; 
we do not think-there was a default until the 


pers had besen demanded, and not delivered: 

ut even if there were in strictnoss a default 
as the Advocate-General contends, as soon as 
a reasonable time had elapsed for the prepara- 
tion of the papers, still receipt of rent is not 
in itself a waiver of every previous forfeiture; 
it is only evidence of a waiver, and we should 
certainly not infer that the plaintiff, by accepi- 
ing an instalment of rent, intended to wnive 
his right to demand, and to receive all pupers 
deliverable up to thet date. Such papers as 
those, though usefal and even necessary to the 
landlord under some circumstances, would not 
ordinarily be delivered until asked for, or 
asked for until wanted, and we oan see no 
reason whatever why, if the lessee was bound 
to deliver them defore the last instalment of 
rent was received, he was not just as much 


bount to deliver them afterwards ; and there 


is not a suggestion that the défendant could 
not have done so, had he chosen. It is 
contended that the whole rent of 1277 has 
been accepted, and that the defendant at any 
Tate has therefore a right to remain till the 
end of the year. Butupon the evidence we 
do not think it appears that the whole rent 
hes been paid for that year. The Subor- 
dinate Judge does not find this expressly, 
nor does the defendant say it in his written 
statement, and the dakhilahs relied upon do 
not show it. The instalment paid on 24st 
Choitro referred to in the dakhilah of 

Pous 1277, was paid in the last month 
of 1276, and undoubtedly belongs to that 
enr. 

: The defendant lastly throgrs himself upon 
the equitable consideration of the Court, but 
with very little claim to do so. Unless we 
are prepared to say thet forfeitures cannot 
be enforced in this country at all, which seems 
to us impossible in face of such legislative 
provisions as Clause 5 Section 28 Act X of 
1859, we must at least require that the defend. 
ant who is in default, and who seeks to escape 
the consequences to which he has himself” 
agreed, should shew thet his own comfuct is 
such as entitles him to relief. Has the dafend- 
ant done this? It seems to us that he has not. 


, He has never offered the slightest explanation 


of why he omitted 1o comply with what 
appears to us to be’ both a reasonable and 
a just demand. He has never made any offer, 
or expressed any willingness to comply with ` 
that demand. He has contested and still 


contests the plaintiff's right to eject him, 


making allegations (especially In the 7th 
paragraph of his written statement) which 
he has not even attempted to support. So 
far fiom deserving any consideration, we 
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think the defendant’s conduct has been vexa- Rajah Chundernath Roy Bahadoor, 
tious and unwarrented. 

' This disposes of the case on the merits. PONIES 

We have not noticed in detail the jodgment | Kooar Gobindnath Roy, Ranee Shebpesuree, 
of the Subordinate Judge, because it appears and others, 


to us that he has failed to perceive the true 
natare of the defendent’s plea of waiver, and 
only dismisses the plaintiff's suit, because the 
conditions of the pottah are indefinite and 
ambiguous, We cannot come ro this conclu- 
sion. We think they clearly give the plain- 
tiffs a right to annul the lease for breach of 
this condition, and that the plaintiffs have not 
waived. their right to take advantage of the 
forfeiture. : 

It was contended by the Advocate-General 
that no appeal would lie to this Court, the 
amount or value in dispute not exceeding 
Ra. 5,000. We should very muoh doubt 
if the amount or vnlue is anything like what 
the plaintiffs state in their plaint, but still it 
may considerably exoeed Rs. 5,000. But 
under any circumstances we should not give 
effect to this objection. The case is one 
which from its importance we should be 
fully justified in calling up to this Co ri, and 
the objection was not taken until theu argu- 
ment on the of the appellants was con- 
cluded and the respondent was -celled upon 
to support the judgment of the Court below. 
Having full jurisdiction over the parties and 
the subject-matter of the suit, we should not 
be justified in sending them before another 
tribunal, 

The decree of the Lower Court is set aside, 
and the plaintiffs will have a decree for 
possession of the lands specifled in the plnint. 
They are also entitled to costs beth in this 
Court and im the Court below, with interest 
at 6 per cent. 


The 27th April 1872. A 
`~ Present: 
The Rt. Howble Sir James-W. Colvile,, Sir 


Montague E. Smith, and Sir Robert P. 
Collier. 


Nattore Rej— Adoption — Registration — Pra vemp- 
tion. 

On Appeal from the High Court at Cal- 
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the judgment of Steer and Seton-Karr, JJ., 
dated 80th April 1868, Special No. (Full Bench Rulings), 


in cane, 
the judgment of the perfectly t; 
Habis aimee ence of the execution eae 
onoomotiss i 


presumptions 
other, when they come to be weighed, very strongly 
pr derated in faror of the exeoudon of these deede 


p to, adópt, because 
stronger uty to s stronger 
presumption tha? the Rajah would not like w die with- 
out leaving power to his widow to make the adoption. 
Im these appeals: the title to the succession 
to the large and anclent Raj 


to determine it before preceeding to daal 
with the other questions in the sults. 

The issue, raised on the title is, whether 
Gobindpath, the respondent, is entitled to 
the succession as a son by ion of the 
late Rajah Gobindchunder. adoption 
wus made by his widow Shebessuree, and 
the power to make it is alleged to have been 
by a deed (onoomoties potiro} executed by 
the Mto Rajah om the ove of his deeth. He 
is nlleged to have made at the same time 
another deed (hottrito pottro} gividg his 
mother Kistomonee, or rather his adoptive 
mother; the management during the iofanoy ;, 
and the whole question on this issue tuns 
upon the validity or invalidity of thee two 
deeds, 

‘Their Lerdshipe do nos think # necessary 
to go into the history of the long and compli- 
onted litigation which has arisen out of this 
succession, though parts of it may be inci- 
dentally referred to; and the facts which 
Introduce the period when these deeds were 
executed are few. 

It appears that Gobindchunder died in 
1886, having the raj in fall right afd posecs- 
sion. i 
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He dled, kaving his mother Kistomonee, 
his wife, who was then about the age of 20, 
and an infant daughter about two years old; 
and it ig material to bear in mind this state of 

his family in weighing the presumptions 
which arise from the subsequent conduct of 
the parties. 

The Rajah Gobindchunder had himself been 
adopted into this family by Kistomonee in 
the year 1814, and he came of age in 1829. 
Doring his minority Kistomonee managed 
the property, and there were disputes be- 
tween the Rajah and his adoptive mother, 
which, when he came of age, led to what has 
been called by the learned counsel for the 
appellant exasperated litigation. There can 
be no doubt that there was fierce litigation 
between the mother and the adopted son. In 


- -.-that litigation insults’ were- heaped ‘by one 


upon the other; and -tho fair result of the 
evidence seems to be that they continued for 
a oonsiderable time in @ state of hostility. 
From conversation held with the Rajah him- 
self, it appeared that only a short time before 
his death, he was not on visiting terms with 
his mother. She had left the palace at 
Nattore, and had gone to live at Saidabad, on 
the other side of the Ganges. But although 
that state of hostility between the mother 
and son is proved beyond all dispute by the 
evidence, it is also proved, and with equal 
certainty to the minds of their Lordships, 
that on the eve of his death the Rajah 
became sincerely desirous of seeing his 
mother and beco reconciled with her. 
He was taken ill for few days beforé the 9th 
of December. On the 9th of December, or 
as one witness says, on the day before the 
9th, he was told that his illness was serious ; 
and on the morning of the 9th, when several 
family physicians were present, when one of 
his relatives, Hurree Persbed, the father of 
his wife, was also present, tHe evidence is 
that ‘the deeda which are now in dispute 
were executed, attested, one by nine, and the 
„other by eleven witnesses, and the deed of 
adoption (onoomoties putiro) given by the 
Rajah to Hurree Pershad, who at once 
delivered it’to bis dauther, the Rajah’s wife, 
who was behind the soreen in the same room. 
Tho other deed the Rajah put in his seal-box 
intending himself to take it to his mother, 

The direct evidence of the execution of 
the deeds is that to which attention should 
first be called ; and, of course, if that evi- 
dence fails to establish that those deeds were 
executed, the case of the respondent must 
fail 


Thoir Lordships having given very careful 
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consideration to the evidence in this ease, 
have come to the conclusion that the jidg- 
ment of the High Court is perfectly righs ; 
that thare is direct evidence of the execution 
of the instruments, which is, ifnot so clear 
as to remove all doubt, at least so satisfactory 
thet in the absence of contrary evidence or 
very strong presumptions to the contrary, it 
ought to prevail, Their Lordships also think 
that, whilst the direct evidence is satisfactory, 
the presumptions which exist on the one side 
and on the other, when they come to be 
weighed, very strongly preponderate in 
favor of the execution of these deeds. : 

Several witnesses bave been called who 
were present when these deeds were exe- 
cuted ; and in considering the witnesses who 
were called, and the absence of witnesses, 
the length of time which bad elapsed from. 
the period when the deeds were executed to — 
the time ‘of the enquiry must be borne in 
mind. The deeds were executed in Decem- 
ber 1886, and these witnesses were examined 
before Mr. Jackson in 1860, twenty-five years 
after the event. 

Tt is unnecessary to say which of the 
parties’ is, responsible for the delay. Un- 
doubtedly, when the conduct of Anundnath 
comes to be considered, there will appear 
considerable delay on his part; but without 
casting the responsibility of that delay on 
the one side or the other, the fact of the 
delay is certainly important when we come 
to copsider the evidence which was given, 
and that which, if the case had been heard 
at an earlier period, might have been axpect- 
ed to be given. Of the witnesses who have 
been called, without adverting to the others, 
three appear to be in a respectable position 
in life, and one of them is a witness whose 
interest is apparently opposed to the deeds 
supposed to have been forged, and which he 
must, if he is saying tbat which is untrue, be 
assumed to have assisted in fabricating. 
This witness, Hurree Persbad Roy, was an 
old man wher he was examined, hd the 
father of Sbebessuree, the widow of the 
Rajah. He says he was present whdn these 
deeds were executed. He gives a long 
account of the way in which it was done, 
and he gives the names of the writers. He 
says “ Bhoyrub Sircar wrote the oxcomottee 
“ puttro, and Kisto Dhone Mozoomdar wrote 
“the hottritto puttro.” Both these persons 
are dead. He also gives us the name of the 
officer of the Rajah who drew the will, 
Hoarrish Chonder Khan, who appears to have 
been the chief dewan in the Rajah’s house, 
and therefore a person very likely to have 
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been consulted. Hurrish Chunder Khan 
prepared the,deeds aud read them over. If 
this witness is to be believed, Hurrish Chun- 
der Khan read them over to the Rajah ; then 
they were executed, and one delivered to 
Hurree Pershad himself to be given to his 
daughter in the way which has been already 
described. 

In addition to that witness there is Needan 
Chander Roy, a cousin of the Rajah living 
with him, and therefore a persou who would 
naturally be present upon an occasion of this 
kind, and Monomohun, the Court physician, one 
of the numerous doctors who were in attend- 
ance upon the Rajah. Those witnesses were 
not subscribing witnesses ; and undoubtedly 
thet which is least satisfactory in this part of 
the case is that these respectable persons were 
not subscribing witnesses, and that only one 
subscribing witness was called upon the en- 
quiry in 1860. But it appears that, upon e 
trial which took place before the Principal 
Sudder Ameen in the year 1852, two attest- 
ing witnesses were called. The deposition 
of one of them bas been read, and the other 
(to adopt the phrase used at the Bar) has in 
some way dropped out of the record, It 
appears to have been the deposition of one of 
the physicians. Other witnesses had died 
before the inquiry in 1860. 

Therefore their Lordships find a consider- 
able number of witnesses called to prove the 
execution of these documents. They do 
prove them in the most direct way, and if 
any credit is to be given to their evidence, 
these deeds were executed by the Rajah, and 
one of them was delivered by his own hand 
to Hurree Perahad. 

On the other side there is no direot evi- 
dence, but it is sought to impeach thia testi- 
mony in favor of the deeds by admissions 
which were supposed to have been made by 
the Rajah himself and by his mother the 
Ranee Kistomonee about the time when it is 
supposed that these transactions took place. 
The Hajah himself expressed, his desire to be 
carried to the Ganges to die. His mother 
lived néar the Ganges In the course of his 
journey, which apparently was a journey of 
about 60 miles, he stopped at Rampoora, and 
there be was seen by a witness, Horadhon 
Sanyal a mooktear, who fiom his own ataie- 
ment had been employed by severnl members 
of this family in transacting their legal busi- 
ness, His evidence appears in the second 
record, and he is the only witness called by 
the appellants whose evidence goes very 
seriously to impench the testimony as to the 
execution of the deede.. It is no doubt very 
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important, and is entitled to be very carefully 
considered, because, undoubtedly, if what he 
says is taken literally and is true, it is dif- 
cult to suppose that the Rajah had executed 
these two deeds before he had ststted on 
hjs journey. He says he saw the Rajah 
at Rampoore, and had a conversation with 
him: and he says: “I told the Rajah that 
“you are unwell, you give a permission 
“for holding of the house ; upon which he 
“ told (me), ‘I have an intention of giving 
“permission. It is not written. I cannot 
“ do so until I see my mother. I will go to 
“the banks of the Ganges. Get a boat for 
“me” Upon which I told him, ‘You 
“ present a petition intimating the said per- 
“ mision? He said, ‘Let me go to my 
“mother and I will write it. There is no’ 
“ need of giving any information, Get mea 
“ boat and cross me over.’” 

Undoubtedly, if that evidence is entitled to 
credit and to be entirely relied on, it is incon- 
sistent with the execution of the deeds having 
then taken place. But there are vurious cir- 
cumstances which tend to impeach this evi- 
dence. Haradhon Sanyal. it appears from his 
own statement, had quarrelled with Kisto- 
monee ; she had in some way withdrawn her 
confidence from him, and he admits that he 
then took part with Rajah Anundnath. But 
what appears still more to throw doubt upon 
his evidence is this: he pays that, although 
he had had this all-important’ converaatioh 
with the Rajah, upon the question which must 
have: agitated the family for many yenrs, al- 
though he was acting for Anundnath and in 
constant communication with him, he never 
told him of this conversation until after the 
commencement of this suit. That does ap- 
pear to be utterly incredible, and to throw not 
only doubt but discredit upon his testimony. 

I: is also to be observed that, even if that 
testimony be true, and although, if the Rajah 
is assumed himself to have been sincere, his 
expressions indicate that the deeds had not 
been executed ; yet it is possible that, as he 
had not employed this man in preparing them, 
he might not for that reason or for others 
have chosen to tell him of what he had done ; 
again, supposing the evidence to be entitled 
to any credit, two circumstances sppear from 
it extremely. favorable to the case of the 
respondent ; one is that the Rajah had the 
intention to give the power of adoption to his 
widow, and the other is that he was going to 
see his mother ; and from his expressions, as 
given by this witness, it is plain thet he was 
going not only to see but to consuk her, and 
act according to her advice and wishes. Those 
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two ciroumstanoes are strongly in favor of| A question was made whether that letter 


the presumptions of intention on which the 
respondent relies, 

A great deal of evidence appears to have 
been given in the suit before Mr. Jackson, to 
show that Kistomonee and Sbebessureo_ had 
fabricated these deeds, in order to compromise 
a quarrel between themselves. The learned 
counsel, Mr. Field, who very fully and stre- 
nuously argued this case, has not ventured to 
rely upon that evidence, His main support 
was the judgment of Mr. Jackson, and as Mr. 
Jackeon himself did not believe that story, 
Mr. Field probably exercised a wise discte- 
don in not relying upon it. But it is perfect- 
ly plain that the appellants had set up a case 

`- of fabrication of documents, which entirely 
broke down and failed to obtain credit. The 
endeavor to do so, andina very-systematic 
way, throws great discredit upon the whole 
of their case. 

Anundnath himself was examined, and it 
appears to their Lordships, as it did to the 
High Conrt, that his evidence is very strong- 
ly in favor of the validity of theee deeds, 
because it appears that he recognized, by the 
giving of presents, both the adopted children. 
He recognized the two sons who were'in suc- 
cession adopted ; and the only way in which 
he gets rid of that damaging fact is by say- 
ing that he was not aware that they were 
adopted under a valid power given to the 
widow. He says he thought they were mere- 
ly children about the house brought up by 
Sheabuasiess : but their Lordships think that 
such an explanation is entirely incredible. He 
was living in the palace at the time the Rajah 
died. These deeds had been publicly notified 
to the Collector, and had been filed. He must 
have known of the deeds and of the attesting 
Witnesses to them ; and to suppose that this 
gentleman believed that these children had 
not been adopted is really impossible, 

A letter was put in evidence when he was 
examined, which, if it be genuine, is decisive 
to show that he treated the first child as the 
legally adopted son of Gobindchunder. The 
letter is this :—“ Having received the letter 
“ conferring blessings, I cannot express the 
“ mental agony I feel on hearing the news of 
“the death of my brother’s son.” Nothing 
can be more precise than that expression. In 
the mind of a Hindoo, when it was used, it 
must have been perfectly clear that the child 
who was just‘dead could only be his “ brother’s 
son” by a legal adoption. There could have 
been no adoption dn this case by the widow, 
unless by’ virtue of deeds executed by the 
Rajah before his death. i 


wras really Anundnath’s writing or not. The 
evidence seams to be in favor of its authen- 
ticity. Mr. Jackson says he only faintly 
denies it. He was examined before that 
Judge, who had an opportunity of seeing him. 
The other circumstances referred to in the 
examination go a long way to show that it 
was a genuine letter. A man would not 
“faintly deny” such a letter if he could have 
denied it honestly ; and the faintness probebly 
arose from the feeling that he could not with 
a safe conscience say that it was not his own 
letter. ' 
Upon the whole of the evidence, therefore, 
which their Lordships have considered, but to 
which it is not necessary to advert in all its 
parts, their Lordships have come to the con- 
clusion already intimated. But this case has 
arrived at ‘its present stage, and the -litign- 
tion has been prolonged, not so much 
by the result which ought to be drawn 
from the evidence given on both sides 
directly applicable to the facta, as from this, 
that the learned Judge, Mr. Jackson,’ drew 
from ciroumstances not given in evidence in 
the case, and from general knowledge, in- 
ferences, and presumptions hostile to the 
direct evidence. It appears to their Lord- 
ships that some of those inferences are of a 
strained character, and some of the presump- 
tions aneound ; bot the Judges of the High 
Court, who went very carefully through the 
evidence, have disposed of those inferences 
and presumptions to a considerable extent, 
and have made presumptions from the evi- 
dence with which their Lordships are very 
much disposed to agree. 

The main presumption which has been 
relied on in favor of the appellants against 
the deeds arises from the state of feeling 
which existed between his mother Kisto- 
monee and the Rajah. Undoubtedly that 
state of feeling is entitled to be considered. 
It has already been stated that it existed. 
But there is surely nothing contrar~“to the 
ordinary workings of human nature in the 
supposition that on the eve of his death he 
was desirous of reconciliation, and that nn 
entire revulsion of feeling had come over 
him. 

. It is said, Why should he entrast the 
management of this important ray to his 
mother who had managed it so much to his 
own dissatisfaction? It appears that the dis- 
satisfaction was that she preferred to 

it herself, and would not let him have the 
control of it ; and he may have thought that, 
wheu he left a young wite aud an infant child, 
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the mother who was so perfectly capable of | adopted son might have done ; still those cir- 
managing, was the beat manager whom he | comstances would reasonabl account for the 
could select. But that he did desire reconoi- adoption not having taken place. Mr. Doyne 
liation, and was anxious to consult her is forcibly pointed out the obligation upon the 
perfectly alear; and that he went out of his widow to act upon the power given to her by 
way when the hand of death was upon him | her husband as speedily as possible, and its 
for the very purpose of seeing and consulting | great importence as a religious duty. ‘The 
his mother is equally clear. widow may have neglected her duty, but the 

The next inference suggested as hostile to presumption against the deeds does not seom 
the deeds arose from their non-publication by | very strong from that circumstance ; whereas 
‘the Rajah before his death, or by Kistomonee'| the presumption that the Rajah would leare 
immediately afterwards, Unquestionably it is | the power to adopt is very great. The 
Most satisfactory when documents of this kind stronger the duty to adopt a son, the stronger 
are registered, and it would be very much for | is the presumption tliat the Rajah would not 
the interest of proprietors in India if, when | like to die withont leaving power to his 
they execute deeds giving their widows after widow to make the adoption, That he 
their death power to adopt, they would take | should have postponed it to the eve of his 
the precaution to register the deeds. It might | death is a circumstance that does not weigh 
save grent litigation, which very frequently | against the probability of the deeda, for be 
wastes the property they desire to Preserve. | was only of the age of 24 or 25, having a 

wife younger than himself. 


However, it was not done in this case ; it 
was not compulsory on the Rajah to doit;| These seem to be the presumptions which 
nnd the time when these deeds were executed, | have been most relied on against the deeds, 

but the presumptions in favor of them are 


the citcumstances under which they were 
executed, the fact that thé transaction was | not only strong but almost irresistible, 
The theory of the appellants must be that 


not fally completed until he had taken the 
deed of management to his mother, and she | these deeds are forgeries ; and if they are 
had accepted the trust, may all account for | forgeries, Shebessuree and her father Hurree 
his not having published them before his Pershad must have been engaged in them. 
death. It was clearly against the interest of the 
Then it is said, Why did not Kistomonee, | widow that there should be an adoption, for 
who, when passing through Rampoore, saw | she would 'have been entitled to the Taj and 
some of the old retainers of the family, tell | all the property for life, and her daughter, if 
them, and proclnim that she had the manage- | she had married and had had a son, would 
ment? It would have been better perhaps | have continued the succession. And her 
father certainly could have had no interest in 


that she should have done so ; but still the 

delay in publishing the deeds was not very | fabricating a deed which would give Kisto- 
great. About six weeks after the death of monee the management, because if such a deed 
the Rajah, she presented a petition to the | had not existed, and his daughter had had 
Collector, in which the two deeds are referred her life-estate in the property, he would have 
been the natural person, as her protector, to 


to, and the evidence appears to be that they 
have had the management of it, Therefore 


were then produced to the Collector. At all 
events, whether produced or not, they were | the presumption against forgery, arising from 
the interest of these two persons who are 


specifically referred to, and in the following 
Jone, six months after, they were regularly supposed to be implicated in the fabrication 
= of the deeds, is very strong. 


filed. ~e 
Again it is said, and an inference is | Then there ts the presumption to which 
attempted to be drawn hostile to the respond- | allusion has been already mnde, arising from 
ent from the circumstance, that the adoption | the duty to have a son by birth or adoption, 
of a son did not take place until six or seven | strengthened by the presumption arising 
years after the Rajah’s death, That appears | from the usage in this family, in which for 
to be explained and accounted for by the-/ 150 years, with only one exception, there 
circumstance that the Rajah hed left «| has been a series of adopted children. Tt is 
daughter. If she had lived and had married very unlikely that the late Rajah should have 
and given birth to a son, that son would have | wished to drop that usage. At all events 
the representative of the family ; he | there is a strong probability that he should 
would have been able to have performed the have desired to act in accordance aot only 
religious rites of the family and of the Rajah, | with the general .law, but with the custom of 

his own family, : 








































although not to the same fall degree that an 
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The last presumption to which their Lord- 
ships think it necessary to refer, is that aris- 
ing from the conduct of Anundnath himself. 
It has been already incidentally adverted to, 
but is so strong. that their Lordships desire 
again to direct attention to it at the close of 
the observations. Anundnath was-a man 
apparently of wealth and tion. He re- 
cognixed the two children who were adopted 
in succession, and itis not until the year 
1849 that he flist comes forward, not directly 
to put forward his claim, but to intervene in 
another suit which had* been brought by 
Kistomonee, on behalf of the adopted son, to 
recover some property from third persons. 
It would appear from the p i which 
took place before the Principal Sadder 
Ameen, in which it is now sald that the 
` validity of these doeds-was in question, that; 
` if that was so, Anundnath’ brought forward 
then no witnesses to impeach them, and 
certainly did not put forward Haradhun 
Sanyal, the mooktear, now his strongest 
witness, It seems that that proceeding, 
which was a suit to recover property belong- 
ing to the raj, took this course; evidence 
having been given of these deeds by one or 
two witnesses, and no evidence having been 
culled on the other side, it was supposed 
that enough had been done to establish 
the title, That may have been a misappre- 
hension. It may have been that the Budder 
Dewanny Adawlot were right in their first 
jadgment in thinking that the matter was 
fully in issue, and that if that were so, suffi- 
cient evidence had not'been given to establish 
the validity of the deeds. It certainly looks 
as if the case had proceeded very much in 
the way in which an ojectment proceeds in 
this country, where an heir brings an eject- 
ment to recover possession from a stranger 
of property belonging to bis.estate, he intro- 
duces a prima facie case, and unless there is 
evidence given on the other side, it is con- 
sidered to be sufficient, 

However that may be, the Sudder De- 
wanny Adawlut upon review considered that 
there had been a misapprehension ; that there 
‘was an issue which had not been propérly 
tried ; and so they sent the case down again. 

It is important to observe. that, upon that 
flist enquiry, the trial was either treated as 
one where primé facie evidence was suf- 
cient, or if it was treated as one where both 
parties were to bring forward all their evi- 
dence, Anundnath did not bring forward 
any ; ang oertainly did not bring forward 
the mooktear on whom he now zo strongly 
relies, 
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Their Lordships having come to the con- 
clusion that the judgment of the High Court 
on the question of succession is right; that 
decision will dispose of the two appeals of 
Rajah Chundernath Roy. They will there- 
fore advise Her Majesty to dismi those 
appeals with costs. They will also advise 
Her Majesty wholly to affirm the decree of 
the High Court made on appeal in the guit 
originally brought by Anundnath Roy, No. 
28 of 1861, and also to affirm the decree of 
the High Court mnde on appeal in the suit 
originally ‘instituted by Kistomonee Dabee 
against the Collector of Moorshedabad and 
Others in 1849, in which Anundneath Roy 
intervened, so far as the question of succession 
is concerned. 


> - The 8th June 1872., - 
f -Present : 


The Rt. Hon’ble Sir James W. Colvile Sir 
Montague E. Smith, and Sir Robert P. 
Collier. 


Nattore Raj— Deeds of Gift— Construsiion— Pre- 
tion — Hiadoo Usage — Endowment of 
Taos. 


On Appeal from the High Cowrt at Cal- 


outta.* 
The Collestor of Moorshedabad, 
versus 


Ranee Shebessuree, 


From the insertion of an express power of alienation 
in a subsequent Aibbsaamak, no intention to restrain 
alienation can be inferred from the omission of such a 
power in a former AibdcaamcA, unless the two deeds are 
pats ot one een or foeni a Cone aerie so as to 

consirued as a whole. 

The Piret Commer ad not Consider that: fhe préetmps 
tian. arising from. general Hindoo endow- 
ments of idols are usually made by Hindoos with the 
the Sheba or w 

a benefit on individuals, was 
sufficient of itself, in the absence of any de- 
noting the intention of the donor that the shoald 
belong to the family, to impress that construction upon 
it. 

Exposition of the manner in which the Privy Council 
construed two deeds; one as denoting an intention to per- 

tuate the worship in the family, and the other as 

tended to make an absolute gift to the donee, with full 
dominion over the property and worship. 


* To ining question in the appeal in 
the above suit Br tothe effect to be given 
to four out of five Aibbanamaks executed by 
the Maharanee Bhobanee in favor of Joy- 





* From the tof Steer and Seton-Karr, JJ. 
dated 80th A Special Ho, (Fall Rahngs), 


W. R, 2 
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money, one of the wives of her grandson 
Bissovath Roy. The appellants contend 
that, although Gobindnath has established 
his title as heir by adoption to Bissonath and 
to the Raj of Nattore, the properties com- 
prised in these deeds did not descend upon 
bim, because, aa they allege, Joymoney ac- 
quired under them an alienable estate.. It is 
admitted that, in point of fact, Joymoney in 
her lifetime gave the properties comprised in 
four of the above deeds to Doorga Chunder, 
who has since died, and is represented by 
Koyles Chunder Roy, the minor appellant, 
and the property comprised in one deed to 
his wife Kaseesoondres, the other appellant, 
The question is whether. Joymoney had 
power to make these alienations. r 

A. decision hostile to the validity of an 
adoption of Doorga Chunder by Joymoney, 
under an alleged authority from her AEE 
husband Bissonath Boy, was given in the 
course of the protracted litigation referred to 
in the record : so that-he must be regarded as 
a stranger to the family of her husband 
Bissonath. 

Maharanes Bhobanee, in consequence of 
minorities, managed for many years the Raj 
of Nattore, but the property comprised in the 
deeds in question was acquired by her in her 
own right. Some part of it, ee 
part of the estates of the Raj, was p 
by her at auction sales, when it was sold for 
the debts of Bissonath Roy. The respond- 
, ents indeed do not dispute that the property 
was held by the Maharanee Bhobanee as her 
_ stridhun, nor her power of dealing with it 
as she chose ; but their contention is, that 
- she dedicated it to religious worship in such 
a manner that it became.inalienable by Joy- 
money, and deecendible only to her heirs. . 

There is no sufficient evidence that the 
idols mentioned in the deeds were ancestral 
or family idols, or that the property, before 
the Maharanee acquired it, was devoted to 
religions. Po posea The dedication to such 
uses, woatever may be the nature and extent 
of it, appears to have been made for the first 
time by herself, and she must be considered 
as the founder of the endowments. 

With regard to one of the deeds (No. 4), 
dated 27th August A. D. 1802, no question 
. arises, It contains no reference to worship, 
and has an express power of alienation. 
The Coarts in India have concurred, and as 
their Lordships think rightly, in treating it 
as an absolute gift of the property of - 
money with all the rights of unrestrioted 
ownership. 

Their Lordships consider also that little 


difficulty arises with respect to another of the 
deeds (No. 2), dated 19th July 1802, re 
lating to the “auction urchased xemindary 
-Hoodda Burranagore.” hibbanamah con- 
tains an absolute gift of the estate to Joy- 
money ; and the words “you will do virtu- 
ous actions, &c., from the profits,” do not 
appear to their Lordahips to contain any 
specific direction or trust capable of being 
enforced. They appear to be simply recom- 
pangs of a moral duty, and do not 
qualify the absolute character of the gift. 
The clause “you shall enjoy it with your 
“sons and grandsons; if at any time any 
“heir of mine should make any claim, that 
‘6 will be null and void,” ought not in their 
Lordships’ view, to be construed ag'a limita- 
tion to the sons, and consequently as a re- 
straint on alienation. It may have added to 
express the absolute and irrevocable nature 
of the gift. 

The h Court considered that tha 
absence of an express’ power of alienation 
led to the presumption that the gift was 
limited ; and, apperently their 
own rule, that each deed should be interpret- 
ed by itself, they infer-from the insertion of 
such a power in the subsequent deed (No. 4), 
and the omission of it in this, an intention to 
restrain alienation. Their Lordships think 
that the subsequent deed cannot properly be 
referred to for this purpose. If it had ap- 
peared expressly, or by reasonable implica- 
tion from the contents of the deeds, that 
they all formed part of one entire design, 
then the construction of any one could pro- 
perly be aided by the dispositions made and 
the lananags found in the others; but it can- 
not be inferred from these deeds that they are 
parts of one design, or that they form a 
connected series to be construed as a whole. 
Their Lordships consider that this Aibbanamah 
No. 2, construed by itself, contains an 
absolute and unrestricted gift of the pro- 
perty comprised in it to Joymoney, and 
consequently that the judgments given by 
the Courts in India in favor of the respond- 
ents, on the ground that she had no pow 
to alienate, cannot be sustained. , 

The three other deeds, No. 1, No. 8, and 
No. 5, are different in their character from 
the two hitherto discussed. They contain 
provisions for the endowment and support of 
idols and their worship, which are in the 
nature of trusts impressed on the property to 
be performed by the donee, In the case of 
a bara trust leaving no beneficial tnjoyment 
to the donee, there would be strong ground ~ 
for the implication that the proper was nof 
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alionable; and was to descend to the donee’s 
heirs as'trusteés in sucoesston. But it was 
contended that in these ta the trust is 
coupled with an interest, giving the donee a 
right to the enjoyment of the surplus usu- 
fruct of the property, after making due pro- 
vision for the sustentation of the idols and 
their ‘worship, and therefore that there is a 
peneflaial ownership capable of alienation. 
- Tho case of Sonatun Bysack v. Sreemutty 
Jagguteoondree Dossee, § Moore, I. A. p. 66 
was cited to show that such a beneficial interest 
a exist as a‘secular tight in property 
cated primarily to the worship of idols. 
In’ that case, it is true, a disposition of the 
surplus’ was expressly made by the will of 
the donor ; but their Lordships do not doubt 
¢hat.cases may. ocour-where, from the nature 
“and tesms-of. the gift, the intention of the 
donor to confer ‘a beneficial and alienable 
interest in property so dedicated may be 
inferred. K 


succession ahould be to her heirs, passing 
over her husband Biesonath and his brother. 
It is important to observe that Joymoney at 
the time of these deeds was the mother of 
two sons. 

Bearing in mind, whilst construing these 
hibbanamaks, the presumption already ad- 
verted to, that endowments of this nature 
are usually made by Hindoos with the ‘object 
of preserving the skeba in families, rather 
than of conferring a benefit on individuals, 
their Lordships have been led to the concla- 
sion, with regard to the Atbbanamah No. 1, 
that upon the right construction of that deed, 
Joymoney had no power to alienate the pro- 

rty contained in it. In that Aibbanamah, 

ated 8th November 1798, the Meharance 
Bhobanee says :—-‘‘I have certain property for 
“ the servioe-of the gods worshipped by me. - 
itat Mamoodpore, &. * -* My eldest 
‘* grandson is-Rajah Bissonath Roy; his un- 
“derstanding is unsettled, he is incapable 
“ of managing Se property, and the zemin- 
“dary in his hands is gradually diminishing. 
“My second grandson, Koer Sheebnath Roy, 
“is a minor, and disobedient to my com- 
“ mands; by neither of these two can the 
“ service of the gods be performed.” 

She thus declares her motive desiring to 
exclude her immediate heirs, but that motive 
does not afford a reason for a desire to allow 
the skeba to go entirely out of her family. 

The deed goes on :—“‘ Knowing you are the 
“ wife of my grandson, and the mother of a 
“son; moreover you are always employed 
“in taking care of me, you Will be able to 
“take care in a very good way of the service 
“of the gods, and my property will remain 
“intact,” ; 

The above passages whioh refer to Joy- 
money being the mother of ‘a son, and to her 
ability to take care of the service of the 
gods, and the conclusion the Maharanee 
draws from thead facts, seems strongly to 
indicate an intention “that the property 
sbonld remain intact ” in the family. 

The deed goes on :—“ For theae reasons the 
“ worship of the aforesaid gods, and their de- 
‘í butter pergunnahs (naming them,) the orna- 
“ments of thé gods, and all the property ap- 
“ propriated to the worship of the gods, I make 
“over to you, by a gift. Having caused your 
“name to be enrolled in the shebacttes, you 
“ will take possession of the debutter, &e., and 
eontinne fo perform the prescribed wor- 
“ship of the gods from generation to gener- 
“ation. Yóu have the power to appoint a 
“ shebaet for the worship of the gode” . 

The power to appolut a shebaet is perliaps 


The question arising for decision on these 
several deeds is, whether it can be collected 
from their language that the donor Maha- 
ranee Bhobanee intended to make such a 

or. whether she meant that the worship 
and the endowments should remain in the 
family of Joymonsy. 

It would unquestionably be more con- 
sonant with the genius and spirit of Hindoo 
law and usages that endowments of this kind 
should be made to a family, by whose mem- 
bers in succession the worship might be per- 
formed, than to an individoal who might sell 
or. give them to a stranger. 

The following cases were referred to on 
this subject-during the argument :—1. 8. D. A. 
Reporte (1807), 180; 4 Idem (1829), 348 ; 
5 Idem 1882), 210; 5 W. R, 202; 
7. Idem, 266. 

There is considerable diffculty in arriving 
at the intention of the donor in the present 
-case, in consequence of the peculiar position 
of this family, and the vague and varying 

of the several grants. The Raj 
of Nattore was from its nature an impertible 
‘estate, descending on a single heir ; and the 
Maharanee certainly does not seem to have 
intended to annex this property and worship 
to the Raj. She clearly also did not desire 
that they should go to her grandsons, Bisso- 
nath Roy and Sheebnath Roy. It may be 
inferred from the Aibbanamahs that she in- 
‘tended one of two things: either to make an 
absolute gift to Joymoney, giving her fall 
dominion” over the property and worship ; or 
to vest them in her, and her heirs, as family 
property and sheba in such manner that the 
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consistent with either oconstrugtion. The 
words “from generation to geperation,” may, 
in some cases, Mean no more than to: express |: 
the absolute chargoter of the gift ; but, comp 
FE the subject-matter, it seems more 
probable that in this deed they were. ysed, 
in their natural sense to denote an intention, 
to perpetugte the warship in the family. 

The words “I snd my heirs have no, con. 
cern with i” were strongly relied on by 
the learned counsel for the appellant, and 
as yndoubtedly favor his construction 5 but 

eir Lordships consider, although, ngot witha 
a some doybt, that those words may, be 
satisfied by xaferying. them, to the intention 
of the Maharanes, to exclude her. grandsons, 
who were her immediate heirs, and. that. they } ‘ 
are not qufficient to. rebut the construction 
derivable, from, the, other parts, of the dgqur, 


P Tha j jadgment on this deed will therefore | « 
be in rar the. decision, of, both, 


cir To ae come to,ap opposita, | 
conclusion with respect to, the Aibbanamaf, 
(No. 8), dated the. coe August 1802. It 
contains no words of succession, nor, any re-, 
ference, to family, or descendanta, In, it, the, 
Maharanee says she. in, her B 
house, the ree de iiol Stes: Sree 
Ishwur, that, her apoghier way shebact.,, 
“I worship. now,” She goeg, on, e“ For, the, 
“ purpose of worship there is, 
“and the omnampnia, &c.” I give it to yomas 
Fa gift; you will take possession in, accord-. 

“aoe, with, the Aiba; you will, always 
“ perform worship of the gods; you will, 
“cause your name to he written as shebact 

“in the Government.necords, and will always 
` “pay the revenue. Therefore I give this |'the 
“ deed of i 

Na occur to- limit the completeness 
of the to Joymongy, subject to her 
making due proyision: for the worship of the 
idol. I may be thet the Mahargnee Bhoba- 
nee intefided that Joymoney: should, enjby 
this property and worallip as fully and’ in the 
same; manner, as she herself had held: them: 
and their Lordships do not cousider the pre- 
sumption already reférred’ to arising’ from 
general Hindoo usages is sufficient ar itself, in 
the absence of any denoting the 
Intention of the- donon that the gift-should 
belong to the family, to impress that oon- 
struction upon ig. Their Lordships, therefore, , 
“with regard to this deed (No. 8), disagree 


| The construction of the last, deed (Na 5), 
‘dated 6th September 1802, depends very: 
‘Much on the same considerations and reasons 
Las those which. determine, in their Losdships’ 
‘view, that of, the AibbanamaA: No. łn ‘Fhese 
|deeds are substantially to the same effect. 
|The Maharanee in the last says:—* The skeba 
“of Sree, Sree Doorga is mine; of that 
“ sheba I bad a desire to make a gift te a 
“ daughter-in-law, Ranee &ombary.” Sha 
{then refera to hvaing purchased property 
\sold for: arrears due from Bissonath, and; paid, 
the value in the name of the goddess, and, 
to the death of Sunkary, and then goes on:— 
“For this reason Tinake a gift of the same 
“skea to you. (Joymonay), who are my 
‘ grand-daughter-in-law, of the entire talook, 
“ turruff, &c and. iho ornaments of the god- 
“ dess, and, all tbe sheha, You will have 
“ your name registered as. shebaef, and take 
‘pomsession of the mehuls through your 
“man, and continue, to. perform the worship 
“of the gods from ssn to: grandson, and so 
“on. For this, reason I give this deed of ` 
‘ee s n 
‘Ehair, Lordships da not think it neoessary, 
to repeat the-reasons alnmsady given.in com- 
menting, upor the first) deed; which.led them 
to the, conclusion, that. the Maharanee: in- 
tended that the endowments, and worship 
should remain in the family of Joymoney. 
They think the. declaration of the donor 
that the worship should continue “ from son 
to grandson, and so on,” and that for that 
reason she made the gift,’ construed with the 






a accordance- with, the judgments, of both 

Courts, below,, that. the alienation, made 
‘by Joymoney of the property comprised in 
this last deed. canngt. be supported, 

It was not disputed) im the end, that the 
respondent Gobindnath Roy, having establish- 
ed his title as heir by adoron o to Bissonath 
‘Boy, became alsa heir ta: Joymoney,, and 
entitled to recover such- of the, properties 
comprised in the kibbanamak as should be, 
held to be inalienable by her.. 

In the result their Lordships will humbly 
advise, He Majesty, in the appeal of tha 
Collector, Fag: ee in. the ‘suit 
‘origihally rong by. Kistomones Dabea in 
1849, as follows, that is to say, that, with 
respeot to the properties comprised in the 
kibbanamaks Nos. 1 and 5, the appeal be. dis- 


with the judgment of the High Court, which | missed; and tHe judgments of the Courta 
reversed the decision of, the-firat, Judge, (Mn | below affirmed ; that with respect to the 
i ZT Jackson). property in the hibbanamah-No. 2, the appeal 
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be allowed, and the judgments of both the 
Courts below reversed, and the suit, so far 
as it relates to this property, dismissed ; and 
that with respect to the property in the Aibda- 
namak No. 8, the appeal be allowed, and the 
judgment of the High Court reversed, and 
that of the judge of Rejshahye affirmed. 

The parties to the last-mentioned appeal 
will bear their own costs of that appeal; and 
their costs in the Courts in India should be 
apportioned according to the course of those 
Courts in cases where the plaintiff is only 
partially successful 


The 8rd June 1872. 
oF a - S Present :. : 
"’. ‘The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, x es. 


Evidgnoo—Purdah Nushesn Women—FHeamina-— 


tion by Commission, 
Case No. 880 of 1871. 
Special appeal from a decision passed by 
the Subordinate Judge of Sy dated 
the 21st April 1871, affirming a decision 


of the Moonsiff of Parcole, dated the 
28th December 1870. 


" Nusrut Banoo and others (Defendants), 
Appellants, 


Versus 
Mahomed Sayem (Plaintuf), Respondent. 
Mochkshes Mahomed Yusoof for Appellanta, 


Mr. R. E. Twidale and Moulvis Syed 
Murhumut Hossein for Respondent. 


The examination by commission of a parda sashes 
woman is not where she can be examined in 
Court in a pelkes or on £ proper 


~ Bayley, J— Two pleas have been taken 
in this special appeal : — 

First —That the Lower Oourts were wrong 
in not exaimining Nusrut Banoo by commis- 
sion. Now, we find it stated in the judgment 
of the first Court, that the Court considered 
it not necessary to examine her, and that her 
non-appearance would not interfere with the 

adjudication of the case, But it is 


obvious thet she ought to have been exam- |’ 


ined in Court. A perda nusheen lady is fre- 
quently examined in Court in a palkee or 
oth on a proper identification, and 
there in the presence of the parties and the 
pleaders and with all the advantages attending 
the examination of the witness in opem Court, 


(Vol. XVIII. 


REPORTER. Rulings. 





‘she, at whose command was the best know- 
ledge of the facts, could have been examined 
in a full and satisfactory manner. There 
should have been no examination by com- 
mission in. such a case as this, and it was a 
discretion judicially exercised to refuse a 
commission. 

The plea now in special appeal is that 
Nusrut Banoo should have been examined, 
but a petition was put in by her objecting to 
being-examined at aL Further, it is to be 
remarked that it was not Nusrut Badoo her- 
self who offered her own evidence to the 
Moonsiff, but it-was the Moonsif? who asked 
for it’ The complaint, therefore, coming 
from her is entirely misplaced. 

. The next plea urged is as regards the age 
of Nusrut Banoo. A ing to the evi- 
‘dence ‘of one-of the. plaintifs: witnesses, 
Baser, and adding to it a pert of the evi~ 
dence of Golam Hossein, one of the wit- 
nesses for the defendant, it is pleaded that 
Nusrut Banoo’ was 15 years old. It is to be 
observed on this point that a distinct and 
clear finding of fact has been arrived at both 
by the first Court-and the Lower Appellate 
Court upon & fall consideration of the evi- 
dence, that the witnesses, for the defendant 
are not trustworthy as regards her age. The 
pleaders hete take one bit of the evidence of 
one witness and add it to the bit of evi- 
dence of another witness, a process which 
cannot be accepted. 

On these grounds we diamiss this special 
appeal’ with costa. 

Mitter, J—I concur in dismissing this 
appeal with costs. 

The 12th June 1872. 
Present: 
The Right Hon’ble Sir James W. Colvile, 


Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Sals of Minor’s Property—Sxit for Damages (by 
ers against Vendors )— Costs. 


On Appeal from ths Sudder Court at Agra. 
Bhoopnarain Chowbey and another, 
versus 
Rughoonath Gobind Roy and another, 

It is not for the lio benefit that where two parties 


oaloulated the infants 
able to sue the other party (the vendors) for 
Council 


The eren refused to give costs 
oa wee, them both ta pari doki 


should 
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Tu circumstances which give rise to this 
case are as follows: In 1845 some land was 
sold which belonged at that tme to a joint 
Hindoo family consisting of five brothera, to 
the plaintiffs in the suit, who are the appel- 
lants. It appears now that at the time of 
this sale three of those brothers were minors, 
and therefore incapacitated from being parties 
to it. The deed of sale is not before their 
Lordships. It would appear, according to 
the statement of the defendants in this sult, 
that it purported to be executed by all the 
brothers, and there is reason to suppose that 
it purported to be executed by each on his 
own behalf, inasmuch as there is a finding in 
a suit, which will be subsequently referred 
to, of the three‘brothers against the present 
plaintiffs, that “the deed of sale in dispute 
“ has not been executed through a guardian 
“on the part of the minors but by all the 
“ sellers themselves ; its execution, in good 
“ faith or otherwise, is not a point for con- 
“ sideration.” At all events it purported to 
be executed all the brothers, either each 
executing on his own behalf or the two exe- 
cuting on behalf of the other three. 

It eppears that this transaction was re- 
garded by the plaintiffs as well as by the two 
elder brothers as open to question, for it vras 
thought necessary at the same time to take an 
ikrarnamah, executed by the two brothers in 
favor of the plaintiffs, which states,—“ We, 
“the two elder brothers, are owners of 
“ the property which is sold ;”. and further: 
“ We have unconditionally sold our own 
“ respective rights and interests in this estate 
“and those of Balka Gobindroy, Balkurum 
“ Gobindroy, and Byjoo Gobindroy, to Ram- 
“ dial Chowbey, son of Moteeram Chowbey, 
“ for Ra. 5,500, and heve executed the deed 
“ of sale and receipt for the sale price on the 
“ part of all the five brothers, and have de- 
“livered them to the purchaser.” The 
reason of the! non-execution by the younger 
brotharg is thus explained: “ Balka Gobind- 
“roy and others could not come to’ this city 
“ for the execution of this deed of sale as 
“they were not at leisure.” This is obvi- 
ously a false excuse for the non-execution by 
the brotherd, whose non-execution was owing 
to their being incompetent to execute the deed, 
and probably they were altogether unaware 
of this sale. 

As soon as the younger brothers came of 

they instituted a suit against the present 
plaintiffs to recover their share of this property, 
and they succeeded in that suit. It may be 
as well to observe what were the issues 
which ware framed and the judgments which 


were then given as far as they are material 
to the present case, That suit was decided 
on the 6th of December 1861. One of the 
issues is, “ whether at the time of the exe- 
“ cution of the deed of sale the plaintiffs 
“were minora, and Rughonath Gobindroy 
“and Balka Gobindroy were the oùly two of 
“ the sellers who had attained majority ;” and 
then it goes on: “ and the deed of sale in 
“ dispute was executed by collusion of the 
“* adult sellers with the insertion of the plain- 
“ tiffs’ names, or whether at the time of exe- 
“ cution of the deed of sale, all the plaintiffs 
“ had attained their majority and were living 
“ together, and the deed of sale in dispute 
“ was executed without collusion and in good 
“ faith.” Collusion between the defendants 
and the elder brothers appears to have been 
one of the issues, perhaps not very formally 
stated. Upon that issue there was this find- 
ing: “ Whereas the deed of sale in dispute 
“ has not been executed through a guardian 
“ on the part of the minors but by all the 
“ sellers themselves, its execution in good 
“ faith or otherwise is not a point for con- 
“sideration. All that requires to be deter- . 
“mined in thia case is whether the plaintiffs, 
“at the time of the execution of the deed of 
“ sale, had attained their fall age or not, and 
“ as their minority has been proved, the deed 
“as to the sale of their share is to be con- 
“sidered null and void, and there is no 
“doubt that the execution of the sale-deed 


“wos effected collusively by the purchasers 


“and the adult sellers.” Upon an appli- 
cation for a review of this judgment, 
the Judge, Mr. Swindon, also finds this: 
d There is no doubt that the sellers, who 
“were adults, did, in collusion with the pur- 
“ chasers, sell the plaintiffs’ share with their 
“own.” There appear, therefore, to have 
been findings in that suit, both in the Court 
of first instance, and in the Court of Appeal, 
that the sale was fraudulent and collusive on 
the part both of the vendors and the pur- 
chasers. In the present suit the finding of 
the Court below is very much to the game 
effect. The Principal Badder Ameen finds 
that, “ although the defendants’ total denial 
“of the agreement relied on by the plain- 
“ tiffa, which is registered and has ao 
“proved by witnesses, is utterly false and 
“ dishonest, all proceedings of plaintiffs also 
“from first to last are not free from the 
“taint of bad faith. For in the first place 
“ Ramdial, the plaintiffs’ father, made defend- 
“ ants execute in bi~ favor a afle-deed in 
“their own names jointly with those of 
“ Balke Gobindroy and others, three minor 
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learned Judge of the Court below does appear 
to have considered that this question was in, 
issue, and itis farther to be o ed that in 
the grounds of appeal the plaintiffs do, not 
contend that his finding was beyond his powers, 
on the ground that it was not, If they had so 
‘contended, it is possible that the High Conrt, 
might have framed an issue distingtly raisiug 
it J 3 
Under those circumstances, although their 
Lordships undoubtedly cannot regard as 
satisfactory. the form of the issue in thig cee, 
they are not disposed to take upon tham- 
selves to. reverse the finding of the two Courts, 
upon & question of fact, which both appear 
to have supposed to be before, them, qn 
which neither pa: ty seems, to haye denied to, 
be before them. i 
_ With respect to the evidenog in, support 
of this finding, it is not, for thgir Lordships - 
to deal with the case ag a Court of. first, ins, 
stance, It is eņough for them to say that, 
they, are unable to declaro that the 
below were not justified by the evidence in, 
com to the conclusion at which they 
arrived. It appears, certain that the present, 
respondents, at the time of the transaction 
in question, in 1846, were minors, It is 
probable that the present, appellants knew 
this. It is certain that they knew that thie, 
transaction was one liable to be impeached,, 
otherwise they would not have thought it, 
necessary to take an indemnity. That indem- 
nity shows that they themselves, had notice, 
that three of the brothers wero unable for 
some resson. to execute the deed of sale., 
If they, knew that they were. minors, theg 
must haye been aware that the reaso alleged, 
for their non-exeoufion of the d of, sale, 
was a false one ; and the further proceeding, 
of obtaining ẹ flotitious judgment against, 
five brothers, and getting the’ three minora, 
to confess that judgment, instead of the ordi- 
nary course of registeiing the deed, is oer- 
inly' a proces: f'a suspicious ter., 
Their Lordships thereiore èf : 
say that there was no evidence to support, a, 
finding, which appears to be in fact a find- 
ing of four Courts. In, the ejectment suit 
two Courts have found that there was collu- 
sion between the vendors and purchasers. 
In the present suit the Court below and’ the 
Court above have found substantially to the 
same effect, though not precisely in the same 
1 nE 


“brothers, without making any mention of 
“the fact of their minority, with the object 
“ of appropriating the whole village, and took 
“ possessjon of the whole, ip which un- 
“ Jawfal act the defendants took part with 
“him.” Then he goes on to say: “He 
“made defendants also execute an ikrar- 
“ namah as a pre-contrivance, and in order 
“ to conceal the fact of minority of the de- 
“ fendants’ brothers he caused the following 
u“ lause to be entered therein, vis., ‘ that for 
“ want of leisure Bulka Gobindroy, &., can- 
* not come to this city to execute and com- 
“ plete the sale deed,’ whereas the sale. was, 
“not completed by registration, while the, 
“ agreement was registered.” He also ad- 
verts to, this, that instead of registering the, 
deed of sale in the ordinary manner, a ficti- 
tions suit was instituted -against all five 
brothers; and that what may be called a foti- 
tious confession of that suit appears to have 
been given in the names of all five, 

Such is the finding of the Court below in 
this case, a finding which is in substance 
confirmed by the Court above. The main 
difficulty which has pressed upon their “Lord- 
ships has been this: whether in this suit the. 
question of collusion between the vendors 
and purchasers with a view to defraud the 
infants was raised as distinctly as it ought tọ 
have been by way of plea or statement by 
the defendants, or whether at all events it was 
raised with sufficient distinctness in the issues, 
in the cause. Unquestionably the defence on 
which the defendants have suoceéded, and on 
which the judgment of both Courts proceeded, 
is not raised as clearly as would be required in, 
pleadings in this country by the statement of 
the defendants, nor by the issues which were, 
framed in the cause. The only issue at all 
referring to this question appears to, be the, 
second, which is in these terms: “In the, 
“ event of the plea in bar being overruled, 
“re the plaintiffs entitled to recover from 
“the defendants Rs. 8,800 principal, an 
“ Rs, 8,300 interest, being the portion of the 
“ purchase-money due on account of three- 
« Afths share of Bijjo Gobindroy, and other 
“brothers of defendants, under the ikrarna- 
“mah dated 8rd June 1845; or, as pleaded, by 
“ defendants, is the ikrarnamah alleged by, 
“© plalotiffs false, and did the plaintiffs cause s, 
“ sale-deed to be executed by defendants and 
“ their brothers without any mention of the. 
“minority of the latter ?” It is only under 
those words that, according to their Lord- 
ships’ view, this question, if it could be raised 
at all, was raised in the suit below. At the 
same time it is to be borne in mind that the. 






































uage. 

Inder these circumstances it appears to 
their Lordships that the desree of the Court 
below ought to be supported. It is not for 
the. public benefit that.s party engaged in a 
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transectida such as this must now be taken 
to be, wherein both vendors and purchasers 
are aware that they are dealing with the 
property of infants, who have not by law 
the power of sale, and that they are obtain- 
ing possession of this property in a manner 
salnulated to injure those infants, should be 
able to sue another party to the transaction 
for 

Tor thes reasons their Lordships will 
advise Her Majesty that this appeal should 
be dismissed; but considering the sircum- 
stazices which have been alluded to, the nature 
of the defence, the absence of a distinct plea 
raising this question, and above all the fact 
that both parties must be considered in pari 
delioto, their Lordships are of opinion that 
neither party should have the costs of this 


appeal 





The 15th June 1872. 
Present: 


The Right Hon'ble Sir James W. Colvile 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. - 

Practios of Privy Coxncil— Questions of Fast— 

Authority of Agents. 


On Appeal from the High Court at Agra. 


Baboo Lall, ` 
vorsus 
Lattoo Bam. 

Where the sole question raised in both Courts in India 
was whether or not documents purporting to be en 
allowance of plaintiff's accounts by the defendant's t 
were signed by the agant, the Paryy Oouxon, ed 
to allow the dant to raise before them the question 


q 
to the of the agent to bind him (the 
a amas: ¢ 


THis was a suit by a sub-contractor against 
a contractor with the Government for work 
and labor done. The defence was that the 
defendant had been fully paid, and indeed 
overpaid. The questions raised were all 
questions of fact, and those questions of faot 
have been found in the plaintiffs favor by 
the Court of first instance, and by the Ap- 
pellate Court in India. 

Under these circumstances the rule of 
their Lordships not to interfere with a deci- 
sion of two Courts in India on a question of 
fact at all events primå facie applies. 

It is, however, contended that this case 
does not fall within the rule, or is taken out 
of the rule upon the following grounds :— 


First, i¢ is said that certain documents 
which purport to be an allowance of thé 
plaintiff's accounts by one Mahomed Khan, 
the overseer of the defendant, were impro- 

ly reosived in evidence. The objection 
to their reception is that Mahomed Khan 
was not shown to have had any authority 
from the defendant to make a statement of 
accounts binding upon him. It is to be ob- 
served, however, that thia defence was not 
taken in either Gourt, The sole questidn 
raised in the Court below was this, whethet 
or not the documents referred to were it 
point of fact signed by Mahomed Khan, and 
the defendants put Mahomed Khan in the 
box to deny his signature. The Judge, how- 
ever, disbelieved him, and believed the wit- 
nesses who effirmed the documents to be 
genuine, and now itis not contended but that 
that finding is right. It is farther to bə 
observed thet, in the reasons given for the 
appeal which was preferred to the superior 
Court in India, none {s to be found to the 
effect that Mahomed Khàh had not authority 
from the defendants to bind them, but the 
same issue is again raised, namely whether 
or not Mahomed Khan actually signed these 
documents? If the question of Mahomed 
Khan’s authority had been raised, then it is 
possible that the plaintiff might have been 
prepared with evidence for the purpose of 
supporting that issue, but his attention was 
not called to that, and it certainly would ap- 
pear to have been understood by the Courts, 
and it probably was understood by both 
sides that if, in fact, Mahomed Khan signed 
these documents, he had authority to sign 
them on the part of the defendanta; for 
whom undoubtedly he was acting, and whose 
oO he was 

Secondly, it is contended that there was a 
miscarriage in the rejection of a document 
put in by the defendants, In order to con- 
tradict the rate of charges which are allowed 
by Mahomed Khan in these documents whioh 
must now be taken to be genuine, the defend- 
ants put in what they declared to be the 
original agreement, under which these works 
were executed, whereby a different rate of 
charges is agreed upon ; and they contended 
that that being taken as the rate of 


the plaintiff had been paid in full. Whether 


that be so in point of fact, supposing the 
document proved, does not distinctly appear. 
The plaintiff's case, on the other hand, was 
that the original agreement had been,fraudu- 
lently abstracted by Mahomed Khan, and 
that the document produced and sworn to by 
him and one or two other witnesses was a 
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fabrication. The Judge below has adopted 
that conclusion, Undoubtedly the defend- 
ant called one or two of the witnesses at- 
testing that document to prove its genuine- 
nese, and they gave evidence to that effect, 
But it appears that the document purported 
to be attested by Mr. Brown, an English- 
man; the defendants called two witnesses 
to prove his signature: one of them gives 
no clear evidence on the subject, the 
other, Captain Whish, gives his opmion that 
the siguature which appears in that docu- 
ment as that of Mr. Brown is not his. It is 
to be observed that, assuming the accounts 
signed by Mahomed Khan to be oorrect, 
which they must now be assumed to be, and 
that ‘Mahomed Khan was the agent of the 
‘defendants, and therefore not probably dis- 
- posed.to allow the plaintiffs a higher rate of’ 
charges than they were entitled to, uridoubt-' 
edly some suspicion is raised against a doou- 
ment which places the rate of charges on a 
different footing from those a to by' 
Mahomed Khan. On the other d, an ob 
servation was made by the learned counsel 
for the appellants entitled to a great deal 
of weight, that it does not appear that the 
Court below called upon the plaintiff, or that 
the plaintiff put himself forward or his wit- 
nesses to prove that this document was false. 
Undonbtedly, this issue can searcaly be said 
-to have been tried quite satisfactorily ; and if 
this board were sitting as a Court of first 
appeal from the decision of the Court be- 
low, it is possible that their Lordships 
might have thought it necessary to remit the 
case for further investigation. But it is to be 
observed that this finding of the Court below 
upon the question of fact that this 
ment put in by the defendants was a fabri- 
cation is in substance, though not in precise 
terms, affirmed by the judgment of the Court 
above. The Court above, dealing generally 
with the evidenco, say that they see no 
reason to believe the defendants wimesses 
more than the plaintiff's, and in fact did not 
think it necessary to interfere with the judg- 
ment of the Coart below, which proceeded 
upon the general ground that the plaintiffs 
case was substantially correct, and that the 
defendant's case was a false one. It must be 
assumed now as clear that the defendant’s 
case, as far as regards the signature of those 
documenta by Mahomed Khan, was entirely 
n false one. 

But shen, thirdly, it is snid that even, as- 
suming these documents, purporting to be 
signed by Mahomed Khan, to be genuine, 
nd putting aside the agreement, there was 


no evidence whatever on the part of the 
plaintiff of the rest of his demand. If that 
were so, the question would become one of 
law. Their Lordships, however, without 
saying thet the evidence on this subject was 
of a satisfactory character, are unable to say 
that there was no evidence upon which the 
Court below was justified, if it thought fit, 
in acting with respect to this part of the 
claim. 

Three witnesses are called, who speak in 
general terms, certainly, not in a manner 
most satisfactory, to the whole of the work 
whioh the plaintiff claims as having been 
done, and to the prices which he charges for 
it And it is to be observed that, as far as 
their Lordships understand, the actual mea- 
surements are not disputed. Itis further to 
be observed that the Judge of, the Court below 
appeers to have ooms toa concluslon,:as a`- -~ 
question of fact, that the plaintiffs charges 
were reasonable, and he = to a compara- 
tive account prepared in his ofice showing 
the amount of profit the plalntif would de- 
rive, and therefore having some bearing on 
the reasonableness of the charge, It would 
appear that the Judge of the Court below 
did enter into some investigation of this case, 
and that some account was prepered, which 
is not before their Lordships. It would also 
appear that Mahomed Khan himeelf in his 
‘evidence speaks of some work to the value 
of upwards of Rs. 5,000 done by the plain- 
tiff before December, and it is only after 
December tbat his certificates apply. 

Under these circumstances, their Lord- 
ships are not able to say that there was no 
evidence upon which the Court below was 
justified in coming to the conclusion that the 
plaintiff had made out the whole of his de- 
mand ; and inasmuch as the High Oourt have - 
affirmed the judgment of the Court below on 
what, after all, does appear to their Lord- 
ships to resolve itself into a question of fact, 
their Lordships have como to tha gonolusion 
that this appeal must be dismissed. 


The 26th June 1873. 
Present : 


The Hon'ble Sir Richard Couch, Ki, Chief 
Justice, and the Hon’ble H. V. Bayley and 
W. Ainslie, Judges. 

Enkencemoni—Act X of 1859—Lands used for 

Buildmg Perposes. 
Case No. 1 of 1872. 
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Appeal preferred under Section XV of the 
Letters Patent of 28th December 1865 
a judgment of the How'ble F. A. 
Glover, differing‘ from that passed by the 
Howble Dwarkanath Mitter, dated the 
22nd January 1872, in Spesial Appeal 
No. 728 of 1871, from a dsoree of the 
Zillah Court of Jessore, dated the 22nd 
March 1871. 


Ranee Doorga Soonduree Dossee (Plaintiff), 
Appellant, : 


versus 


. Bibee Oomdutoonissa (Defendant), 
Respondent 


Mr. W. A. Montrion and Baboos Ashoo- 
tosh Dhur and Okkoy Churn Bose for 
Appellant. = 

Mr. R. E. Twidale for Respondent. 


Lands used for building 
enhancement under Ant X of 


Tar judgments of the learned Judges 
of the Division Bench before whom the casa 
_was originally heard are printed in 17 W. R, 
151.' The case was argued before the 
Appellate Bench on the 17th June 1872. 

Mr. Moatriow (for appellant). — The 
objection in this case is one which has been 
raised by the Court, and not in the written 
statements. [Mr Tendals referred to the 
Sth issue which was framed in the first 
Court, and which was as follows :—“ The land 
being entirely occupied as building ground, 
will a soit for arrears at enbanced rates 
lie in the Revenue Court?”] But it was 
not raised in this Court. In 15 W. R., 468, 
Norman, J., laid down that, where a suit was 
brought for rent of land, it would be a 

defence to say that a house stood upon the 
lang. The marginal note was as follows :— 
“ A suit by a zemindar against a putasedar or 

jaradar for rent is cognizable in a Collec 

rs Court under s. 23 Act X of 1859, 
althoug® there may be houses on the land 
demised. ‘The price for the use of land in 
its improved state is rent which can be sued 
for in the Collector’s Court, whether the im- 
provement consists in the clearance of jangle, 
draining, fencing, sccessibillry by means 
of roads made upon or leading to it, con 
frivanoes for irrigation, or buildings erected 


are not liable to 


upon the land. Where the principal subject of 


occupation is a hraaeras or buildings, when 
the rent is substantially the price of- such 
Gccupation, the land on which the buildings 
stand being a merely subordinate matter, the 


rent cannot be truly described as ‘the rent 







of land either kAsrajee or lakAeray.’” That 


ruling, so far as the question of jotisdiotion 


is concerned, is now immaterial, since Act 
VI of 1869 B. C. gives the jurisdiction 
exclusively to the Ciril Courts. But in that 
case the building was held to constitute the 
value of the land. It is not so here. No 
doubt, the land has a considerable value ; but 
they are two distinct things. [Ataslie, J.— 
That was a suitor rent upon a kudboolewt. 
This is a git for enhancement] That 
is a distingon which may be drawn, bat 
it certainly,/has not been drawn by Glover, J. 
Then, although it is a suit for enhancement, 
itia stilla suit for rent. My argument is 
really indluded in Mr. Justice Mitter’s judg- 
ment, and the object of the appeal is only to 
deside een the views of Glover, J., and 








Mitter, J. 

Tt bas decided in 8 W. R, 250, b 
Bayley and P , Ja, that Section 6 Act sA 
of 1859 does ni ply to bastoo land; and 


similar decision by L. S. Jackson and Markby, 
JJ. appears in 11 W. R, 188. In i4 
W. R, 252, the Judges differed in opinion, 
L. S. Jackson, J., holding that Act X did 
not apply to a suit for arrears of rent where the 
land is not occupied agriculturally, or in the 
neighbourhood of lands ocoupied agrioultu- 
rally, and Mitter, J. seeing no ground for. 
the distinction between lands used for agri- 
cultural and lands used for other purposes. 
In 17 W. B., 178, L. S. Jackson and Glover, 
J.J., held that a suit to assese rent at an 
increased rate upon the defendants and for a 
decree for rent at such rate in respect of land 
situated in a town and upon which either a 
house or shop stands, ‘is not & suit for rent 
within the meaning of s 6 Act XI of 
1865 and is maintainable in the ordinary 
Civil Courts and not in the Small Caasə 
Couris. [ Bayley, J—Bat before you go to 
that oase, there is the case in the 16 WR, 
216, where it was held by Bayley and Peal, 
J.J., that a suit for enbancement of rent on 
the ground of increased value of the land by 
reason of the existence of a distillery, the 
said increase of value not being attributable 
to any of the causes specified in s. 17 
Act X of 1869, will not lie under Act VIIL 
of 1869 B. C.] Then there is the case in 17 
W. R., 188, where it was held by E. Jackson 
and Mitter, JJ., that a suit can be brought 
under Act VILI of 1869 B. C. for arrears of 
rent due on ecoount’ of Jand used for building 
purposes. [Bayley, J.—That decides no- 
thing.] Then it has been held by Hemp and 
Glover, J.J. in 17 W. R., 441, that lands 
used fur other purposes than agricaltare and 
38 
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horticulture are not liable to enhancement 
under Act X of 1859 s. 17 or Act YUE 
of 1869 (B. C.) s 18. The question: of 
jorisdictton is shortly whether or not, when 
land was originally ryottee land, the cérucm- 
stance of the ryot having built a, ħouse or 
shop upon it takes the case out of the juris- 
diction for that peculiar class of oases for 
which Act X was 
E oa Aushootosh Dhur ( 
uestion before yo 
one ae construction of Act X of 1859. 
In Chapmans Act X Rulings, 47, it 
appears that, on the 28th June 1862, the 
Sudder Court held that, where the rent 
of the land could not be separated from the 
rent of the house, the suitrconuld not lie in 
_the Revenue Courts. In the Gap No. of 
the W. B- Act K-Bul, 102, it was held by 
Steer and Levinge, J.J. that a suit to ) deter- 
mine the rent of a bit of. land with a house on 
it did not lie in the Civil Court. jn! W. R, 
223, Bayley and Macpherson, J.J, held 
that, if a house and two parcels of ground 
were held and enjoyed together, forming as it 
were one compound or set of premises, the 
suit as to the whole was cognizable by the 
Civil Court ; but that, if one of the parcels of 
land lay at a distance or was wholly separate 
and distinct from the other, the suit as to the 
former was not cognizable by the Civil Court, 
Here the question whether or not the land 
was used for agricultural or horticultural pur- 
poses did not arlsa. Those decisions only go 
to establish the principle that a suit for the 
rent of a house and land could not lie in the 
Revenue Court Then see 9 W. R, P.C. 
6. [ Bayley, J—Can you show a single case 
in which a decree las been given for the en- 
hancement of bastco land on which a house 
has been built ?] I would refer your Lordship 
to the decision in 12 W. R. 140, where it 
waa held by Loch and Macpherson, J.J. that 
basioo land, when it is a part of a ryot’s jote 
or holding, is as liable tu enbancemont of rent 
as any other kind of land, and comes equally 
under the provisions of Act X of 1869, The 
case in 8 W. R , 251, which is there referred 
to, was one in which "the question arose whe- 
ther a right of occupancy oould be clairned in 
respect of bastoo land, and not whether rent 
could be claimed in a Revanue or Civil Courr. 
That decision was followed by the dne in 9 
W. BR, 552, where it was held by Phear and 
Hobhouse, JJ., that Revenue Courte hare 
no jurisdiction in a suit to recover arrears of 
Tent at gn enhanced rate for a tenant to 
whom land had been leased for the express 
purpose of building a school and a church ; 


same side ).— 
Lordships is 
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and by the decision in 11 W. BR, 188, where 
L. S. Jackson and Markby, J.J., held that 
Act X of 1859 did not apply to a snit for 
the enhancement of rent of land which was 
situated in the midst of land used for build- 
ing purposes and on which defendant’s house 
is built And now I shall! refer your Lord- 
ships to decisions of a contrary nature. In 2 
W. R, Act X Rul, 9, it was held by 
Norman and Pandit, J.J., that a soit lies under 
Act X of 1859 for the enhanced ient of land 
let for the purposes of a factory including 
the dwelling-house of the proprietor of the 
factory, it being immaterial for what purposes 
the lands were demised. Then it was hald 
by Morgan and Pundit, JJ. in the Gan No. 
W.R., Act X Eul, 46, that the clasa of casea 
made le by a Collector under cl. 
4.8, 28 Act X of 1859 was described 
in terms wide enough tọ extend hig jarisdic- 
tion in‘sults for rent’ to cases not strictly 
agricultural, provided the subject of the 
Jease is land and the rent issues out of the’ 
land and-is due on account of and for the 
use of the land, whatever may be the purpose, 
for which the surface of fhie land was used. 

Ainslie, J—Could the Collector give a 
decree for enhancement ? 

Mr. Montriow referred to 5 W. R, Act X 
Ral. 88, where it was held thata leasa grant- 
ed for building purposes by a party having 
the power to grant it, may protect the 
tenant from enhanosment; but, if granted 
by a person with a limited right in 
the estate, or a life-tenant, cannot relieve 
the tenant from a claim to enhancement 
mnde by a party succeeding to the life- 
tenant. 

Baboo Aushootosh Dhur concluded by 
submitti that this suit, being one for 
arrears of rent at an enhanced rate, will lie 
under Act X, bat thet the point was “one, on 
which çontrary decisions had been 

Mr. Twidale (oonira)—None of “the 
caseg which have been cited state that suits 
for enhancement of the rent of land p&d for 
building purposes can be brought under Act 
X. In 8 Agra H. C. Bop, 49, it was held 
by a Fall Bench that a suit for the delivery 
of a kuboolewt in respect of land occupied by 
a building used as an ordinary dwelling-house, 
manufactory, or shop, is not cognizable in the 
Revenue Court under Act X of 1859, Look- 
ing at the spirit, and the whole scope and 
tenor of Act X, it is clear that the inten- 
tion of the Legislature was to provide a pro- 
cedure in suiis between owners and oultiva- 
tors of land, but not fo cases of contract land 
in a town constantly changing, sometimes 
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occupied as a shop, and sometimes as à manu- 
factory, and where it would be impossible to 
apply the provisions of Section 17 to sults 
like these. None of the Clauses of Section 17 
could be meant to apply to any case of this 
kind. In fact, the Deputy Collector himself 
says :—“ It is extremely difficult to apply to 


` bazar lands, occupied merely as building 


ground, the provisions of Section 17 which 
are manifestly intended to be applied to the 
rent of lands used for agricultural ” 
Te a as bases pilide in T Tadias 
Jurist, 426, in which it, was decided by 
Phear, J„ that, where A leased to B a 
loha mehal or iron mine, and B used it as such 
and erected smelting furnaces, a suit by A 
against B on the covenant in the lease to 
recover arrears of rent was properly brought 
in the Civil and not in the Revenue Court, and 
that “ land,” as understood in reference to Act 
X of 1859, hed a limited signification, and 
referred to such as was made use of for the 
purposes of vegetable or animal reproduction. 
I may draw special attention to that learned 
Judge’s remarks on the words “the like.” 
Referring to Mr. Marindin’s contention that 
the rent for land used as a mine came 
into.the class designated as “rent due on 
account of any rights of pasturage, forest- 
rights, fisheries, or the like, his Lordship 
remarked :—“ It is observable at once that 
the specified rights of pastwrage, forest- 
rights, and fisheries are partial users of the 
land only, not amounting to the taking of 
exclusive possession. So far they resemble the 
right of mining. But, further, each of these 
modes of partial enjoyment is an idstance of 
the use of Jand as an agent of vital repro- 
duction, Mining and smelting and con- 
verting ore into material is clearly not the 
‘like? Inshort, the rights mentioned may be 
said to be portions of the general agrarian 
cultivation and user, to which ‘land, as con- 
templated by this Act, is constdered to be 
devoted ; and I think ‘the like’ must not be 
taken tê extend beyond the same limitation.” 
In 11 W. RB, 647, decided by L. 8. Jackson 
nnd Markby, J.J. those learned Judges seem 
to have taken it as an admitted fact that the 
suit would not lla. Thenin 12 W.R., 404, 
it was held by Markby and Glover, JJ., that 
Act X was not intended to apply to any land, 
except land of which the main object was 
cultivation, The only case cited which goes 
against my view is that decided by Norman 
and Loch, JJ. in 15 W. BR, 468. [Coweh, 
C.J:—Norman, J. does not appear to 
have considered the particular question that 
is now before us] Then I contend that no 
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decision against my view has been quoted on 
the other side. 

Mr. Montriow (in reply.)—It has been 
held by the Division Bench in thisoase, as 
ex by the Senior Judge himeelf, that, 
“if land, originally leased out as an oidinary 
agricultural tenure, becomes afterwards co- 
vered with buildings in consequence of a 
town or bazar growing up round about it, 
I apprehend that, under the rulings of this 
Court, it loses its agricultural character, and 
cannot form the subject of an enbancement 
suit under the Rent Law.” The same prin- 
ope is laid down in 12 W. R, 404, by 

arkby, J. who says:—“‘In numerous 
cases decided by this Court relating to various 
provisions of Act X, this Court has come to 
the conclusion upon the general frame af the 
Act that, though not restricted in express 
terms to any species of land, it was not in- 
tended to apply to any land except land of 


‘which the main object was oultivation.” 


These, I think, are admirable expositions of 
the principle which your Lordships must lay 
down if you decide this case in conformity 
with the judgment of Glover, J. There are 
views of a narrower kind enunciated by 
Norman, J., and Mitter, J. It is clear that 
the two classes of views most materially differ. 
Seeing also that the narrow view has been 
adopted by Sir Walter Morgan, who was the 
Clerk of the Council when this Act was passed, 
and looking at Act X as an English lawyer, it 
seems to me that the principle with which it 
is now sought to override that Act, is 
something quite new. It is introducing a 
new principle into the Act not to be found 
in it, When the Act says “all suits upon 
kubooleuts,” it would be introducing a new . 
principle to say that it should apply only to 
lands used for agriculture. Then, although 
for some purpose this land may come under 
the operation of Act X, you cannot bring a 
suit for enhancement under Act X. Is there 
not a little fallacy in that? Is that not 
mixing up the question of jurisdiction with 
the question of liability to rent ? 

The Court took time to consider its judg- 
ment, which was delivered as follows on the 
27th June 1862 by— 


. Couch, C.J.—This suit was brought in 
the Court of the Deputy Collector of Jessora 
under Clause 4 Section 23 of Act X of 1859 
for arrears of rent at an enhanced rate of land 
held by the defendant in the Jessore bazar. 
The land was occupied by a building which 
was admitted to be the property of the de- 
fendant, and no part of the rent claimed was 
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alleged to be due on account of the patai 
When or under what circumstances the build- 
ing was erected does not appear. 

The Deputy Collector made a decree for 
rent at an enhanced rate, which was reversed 
by the Officiating Judge of Jessore, on the 
ground that the suit should not have beea 
brought under Act X of 1859. He seems to 
have considered it as a suit for the rent of a 
house which it was not, but possibly he ma 
have meant the rent of the land apaatia 
the house stood. 

On special a to this Court, the learned 
Judges, by whom the case was heard, were 
divided in opinion, Mr. Justice Glover hold- 
ing that the rent of land used for building 
P cannot be enhanced by a euit under 
Act X of 1859, and Mr. Justice Mitter 
holding that a suit for arrears of rent of land, 
althougb- it was oodupied by.a building was 

: Within Clause 4 of Section 28 ` apparently 
assuming that, if e suit for rent would lie, a 
guit for enhanced rent would. 

And if by land in that Chause is meant land 
ocoupied by a building, I do not see how the 
conclusion that a suit for a higher or enhano- 
ed rent of such land may be brought in the 
Collector’s Court can be avoided. The erec- 
tion of a building upon the land, with the con- 
sent of the landlord, does not give to the 
occupant a right to hold the land perpetually 
at the same rent. If his rent was liable to 
be raised before, it would be so atill unless the 
circumstances amounted to an implied con- 
tract on the landlord’s part that he should 
always hold at the same rent, or in fact to the 
grant of a tual ténancy at a fixed rent 
which would be determined by the Court in 
na suit betwee them., lf, as Mr. Justice 
Mitter thinks, Section 6 of Act X applies, and 
aryot holding such land for 12 years has a 
right of occupancy, Section 17 must also ap- 
ply so far as the grounds for enhancement 
can be made applicable. 

But I think that, in determining what is the 
meaning of land and holding lund ‘in Act X, 

‘we must look at all the provisions of the Act. 
It may be assumed that it was not intended 
that one part of it should apply to one kind 

- of land, and another part to another, and that 
land in Section 28 should have a differant 
menning from what it has in other Sections. 
The Deputy Collector says with truth that it 
is extremely difficult to apply to barar lands 
occupied merely as building ground, the pro- 
visions of Section 17 which are manifestly in- 
tended to be applied to the rent of lands used 
for agricuMural purposes. 

And these are not the only provisions in 


the Act of which that may be said. Section 
112 and the following Sections can only 
apply to land used for cultivation. The in- 
tention of the Legislature is to be deduced 
from the whole Act, anda consttuction which 
makes the whole of it consistent is to be 
preférred. I think this is the ground of the 
decisions in this Court that lands used for - 
building purposes are not Hable to enhance- 
ment under Act X. 

And when we consider that a right of occu- 
pancy of Jand used for building purposes at a 
permanent rent may depend in some cases 
upon the terms of the original letting or gpon 
equities arising out of the landlord’s conduct, 
the suit for a higher or enhanced rent seems 
to be properly cognizable in the ordinary Civil 
Courts. I, therefore, think the decree should 
bẹ confirmed, =, L La 

Ainslie, J.—I concur. — a hae 

Bayley, J.—I am of opinién that thé suit 
for enhancement under the circumstances of 
this case will #o¢ lie under Act X of 1859, 
and the current of decisions is to that effect. 


The 26th June 1872, 
Present: : 
The Hon'ble Sir Richard Couch, Kt, 
Chief Justice, and the Hon'ble W. Ainslie, 
Judge. `’ 
Lease (by Purda Nusheon Lady )— Evidexce— 
Ragistraton, 


f Case No. 275 of 1871. 
Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
_ the 29th August 1871. om 
Doolee Chand (Defendant), Appellant, 
versus 
Musst, Oomda Khanum,(Plainyif), 
Buboos Unnoda Pershad Banerjee 
Kales Mohun Doss for Appellant. 
Alr. C. Gregory for Respondent. 


The mere registration of a lease ts no proof of its 
uineness, especially in the erse of a lease which was 
iret produced as a valid instrument nearly nine years 
after its execution, and which was alleged to have been 
anted by a purda-muskees lady, but no ay evi- 
was given that she had put her seal 
to it, and ahe did so with a know. of the naturo 
and contents of the instrument. 


Couch, O.J.—Tuam plaintif sued to re- 
cover arrears of rent from the beginning of 
1276 to Bysack 1277 due iu respect of a 


and 
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leaso which had been axeonted to the father 
and predecessor of the defendants on the Ist 


ofMady 1856. 


The defence by Doolee Chand was, that 
theplaintiff had, as he says, in revival of the 
lease to Himmut Ram of the Ist of May 
1856, granted a fresh lease dated the 10th of 
October 1860, pat eae from the begin- 

to lee Sahoo, the brother 
and co-sharer of the former lessee, Himmut 
Ram, and that to him, and after his death to 
Baboo Dindyal Lall, his son, she gave 


ning of 1268, 


receipts, 


The plaintiff put in a written statement in 
which she said that the lease of the 10th of 
October 1860 was never exocuted by her 
nor were the receipts which were alleged to 
have been given executed by her, and that it 


was not a bond fide instrument. 


The case was tried by the Subordinate 


Judge, and was, on appeal to this Court, 
remanded. The real issue which was raised 
is to be found in the proceedings of the 
Subordinate Judge after the remand, and 
was, “whether without disturbing the former 


“lease in favor of Himmut Ram, father of 


“the defendants, plaintiff executed a freah 
“farming lease, dated 10th October 1860, in 
“favor of Moorles Sahoo, own brother and 
“ oo-parcener of Himmut Ram, and received 

~“her rent from Moorlee Sahoo, and affer 
“his demise, from Deen Dyal, or the defend- 
“ants are liable for the rent in mult.” 

Upon this issue, it was neopecary for the 
Jutendani to satisfy the Court that the 
plaintiff, a purda-nuskeen lady, not merely 
put her signature and seal to the lease of the 
10th of October 1860, but that she did so, 
knowing what the instrument was and being 
acquainted with ita contents, otherwise she 
could not be said to have executed it. That 
is the nature of the proof which was re- 
quired from the defendant upon this issue, 
and to support the case which he had set 
up. «Qtherwise, os there was no question as 
to the existence of the lease of 1856, he 
would be liable to pay rent under it 

Now there are one or two very material 
circumstances, about which there is no 
dispute, to be first considered. This lease 


was said to have been made on the 10th of 


October 1860. It is alleged by the present 
defendant in the grounds of appeal, and, 
also, as we understand it in his written 


statement, that, at that period, and for some 


time afterwards, Himmat Ram and Moorlee 
‘Bahoo were undivided. The lease, however, 
of 1856 was in the name of Himmut Ram, 


and the alleged lease of the 10th of October 
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1860 was taken in the name of Mootle 
Sahoo; and according to the defendants 
case, both parties were interested in those 
leases. : 


In 1862, a decree was obtained by Dvolee 
Chund against the plaintiff, the provisions- in 
which cannot be reconciled with the exist- 
ence of the lease of 1860. It is founded 
upon the lease of 1856, end purports to be 
in ormity with its provisions with 

to` the application of the rent. So 
that, in 1862, Doolee Ohund obtained a 
decree against the plaintiff, not merely 
ing no notice of this alleged lease of 
October 1860, but taking a decree which was 
an improper one, if that lease was in exist- 
ence and was valid. And so far as we can 
see, that deéree has been acted upon and 
rent has not been paid to the plaintiff for 
some years, The first mention of the lease 
of the 10th October 1860 is in the petition 
of the 18th of April 1869, and the doou- 
ment is first produced by the parties as a 
valid instrument nearly nine years after its 
execution. It is true it was registered at 
the time it is said to have been executed, 
and at that time there was some document to 
which the signature and seal of the lady was 
attached when it was registered ; but as we 
have remarked the ies must have known 
perfectly well that if it was their intention 
at some future time to put forward a fresh 
loase, extending the term and giving bonefits 
to the lessee, a member of the same family 
being the brother of Himmut Ram, it would 
have been useless for them to think of doing 
such a thing unless they registered it. The 
mere fact of the non-registration of a doou- 
ment produced after so years would 
have been fatal to it, But the fact of its 
being registered does not show that it is 
really the lense of the plaiutif; by which | 
we mean an instrument which she not only 
put mae eich and seal to, but which she 
understood, when she did 60, to be a lease. 

Then, besides the fact of this lease not 
having been brought forward for so any 
years, there is no evidence of what thére 
would and ought to have been if it. were 
® genuine instrument, namely, the payment 
of rent to Moorlee Sahoo, because if it really 
was to operate, as is stated by the defendant, 
from the time it was made, the rent under 
the lease of 1856 should have been paid to 
him. The lease of 1860 would, until the 
lease of 1856 expired, operate as a lease of 
what in English Law is called the teversion, 
a lease of the right which the lessor had, 
and entitle Moorlee Sahoo to receive the 


84 


240 Civil 


THE WEEKLY REPORTER, 


Rulings, [Vol. XVIII. 





rent from the first lessee. There is no evi- 
dence whatever of any payment of rent such 
as there would have been if this had been a 
real trangaction. 

With those circumstances, we come to 
consider the evidence which the defendant 
has given in support of this instrament, and 
it is of such a nature as to be quite consistent 
with this lady not having been aware of 
what she put her signature and seal to, if ahe 
did put her si and seal to any euch 
instrument. e observations of the Judi- 
cial Committee of the Privy Council which 
were quoted to us apply to this case. Here, 
we think, it is necessary to show, not merely 
that there are the signature and seal which 
are believed to be hera, but that the matter 
was properly explained to her. Some person 
should have been produged who could speak 


to- that’-having-been done. There “is no, 


witness who oan be said to be a friend of the 
lady or of her own rank, or a person with 
whom she would be likely to have any con- 
fidential communication. The witnesses are 
persons of quite a different rank and position, 
and what seems to us the most extraordinary 
part of the transaction is that these witnesses 
were most of them not present when she 
acknowledged that it was her signature and 
seal and attested the document at a request 
contained in some letter which purported to 
have been signed by her, but which may not 
have been; and even if signed by her, the 
signature may have been obtained without 
her knowing what the document was that 
the witnesses were asked to attest. The 
whole of the evidence, which it is unnecessary 
for us to comment upon in detail is most un- 
satisfactory, when we come to consider what 
it is necessary to establish in a case of this 
kind. The decision in the Judicial Commit- 
tee should be followed ; and applying to the 
present case the doctrine there laid down, it 
is impossible for us to say that it has been 
satisfactorily proved that this lady did exe- 
cute the lease of the 10th of October 1860. 


An objection was taken in the first ground 
of appeal with regard to the application for 
processes to be issued against the witnesses 
not being complied with. It appears thet the 
petition, which was not complied with, was 
not the petition of the defendant. It appears 
to us clear that it was nothing more than a 
-continuation of the attempt to make Deen 
Dyal a defendant in the snit, and give an 
appearancg of right to the transaction, and 
eapply the want of evidence on the part of 
the endant Doolee Chund ; it is pot an 


`. dated the 14th April 1871. 





objection which ought to be allowed to pre- 
vail. E 

Therefore, the decision appealed from must 
be confirmed with costs. 


eee 


The 26th June 1872. 
Present: 


The Hon’ble Louis S. Jackson and 
W. Markby, Judges. > 


Fictitious Sale by Lessor for Arrears of Rent—~ 
Fraud si Tesseo— Rights of Purchaser— 
‘Act VIET of 1860 B.C. vij 


Case No. 168 of 1871. 


Regular Appeal from a decision passed by 
the Officiating Judge of Backergunge, 
Sreenath Ghose and others (Defendants), 
Appellants, 


versus 
Hornath Dutt Ohowdry (Plaintiff), 
Respondent, 


Mr. Woodroffe and Baboos Romesh Chun- 
der Mitter, Doorga Mohwn Dass, Rash 
Behary Ghose, and Kashikant Sein for 
Appellants, ' 


Dir. Kennedy and Baboos Unnoda Per- 
shaud Banerjee, Kalee Mohun Daas, 
Chunder Madhub Ghose, and Ham 
Charan Mitter for Respondent, 


`~ H a lessor enters into an 


agreement is made, must not be 
the of an auction-purchaser 
B, C., but only those of a private 


considered as 
under Act VIII af I 
purohaser, 


Markby, J.—In this case the plaintiff sued 
certain persons named Beparee to *ecover 
possession of a 12-anna share in certain land, 
claiming under a purohase at a sale for 
arrears of rent under Act YIII of 1865, and 
the plaintiff asked the Court to set aside oer- 
tain under-tenures which the defendants 
claimed, but which the plaintiff alleged to be 
invalid. 7 
` The Bepserees contended (with other 
Matters not now material) that no-notice or 
poclamation had been issued by the plaint- 
iff; that they had been in occupation for 
more than twelve years ; that the gale to the 
plaintiff had been get uside by the Commis- 
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sioner ; that the sale had been advertized to 
take place under Act VIL of 1885, and not 
under Act VIL of 1865; that proper notice 
of the sale had not been given; that plaint- 
iff was'a relative of Sreenath Ghose the 
former pro so ta and that Sreenath Ghose 
had, in oo with the plaintiff, caused 
the tenure to be put up to auction and sold, 
and had purchased it himself in the benamee 
of the plaintiff and that the plaintiff being a 
mere benamdar could not be entitled to pos- 
seesion free of incumbrance created by the 
former proprietor; that the proceedings in 
respect of the auction-male were not accord- 
ing to law, and that a purchaser at such a 
fraudulent sale ought not to receive the 
assistance of the law ; and, lastly, that the 
land in dispute was held by them, defendants, 
under a good and valid title derived from the 
ancestor of Sreenath Ghose which could not 
be disturbed. 

It is stated by the District Jie thst on 
the 21st March a fresh set of persons ap- 
peared, namely, Sreenath Ghose (the person 
spoken of by defendants as former prie- 
tor), Ram’ ‘Narain Ghose, and Gour Ohunder 
Bose, and alleged that the plaintiff had 
bought the tenure from them, they being, 
with others, the original proprietors for 
whose arrears it had been sold ; and that the 
sale having been set aside by the Commis- 
sioner, they (the old proprietors) were the 
rightful owners. These persons were put 
upon the record as defendants. , 

The issues were drawn as follows :— 

“ First,—Whether the sale of the Ousut 
talook Lukhee Narain Ghose to the plaint- 
iff and Chundra Coomar Dass on the 27th 
September 1866 is now in force ? 

Seoond,—lIf it is in force, then, lst—Is 
plaintiff the real purchaser of the Ousut 
talook, or did he purchase benamee for the 
previous holders,: Sreenath Ghose and 
others ? 

2n4,,—If he is the real , then is 
he competent to avoid the defendant’s alleged 
howlahs and take (khas) possession or not P” 

The facta of the case seam to be as fol- 
lows :— 

Sonamonee, the zemindar, had a decree for 
rent for a large amount against Sreenath 
and his oo-sharers who held what is called 
an Ousut talook in the xemindary, and a sale 
of the tenure was threatened. 

Umbica Churn, the agent of Sonamonee, 
and the plaintiff Hornath were each of them 
desirous to purchase the tenure provided 
they could make some favorable arrangement 
for that purpose with Sreenath, who had the 


` 
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management of the whole affair, bis co- 
sharers not interfering at all. 

The ia nagar that Umbica Churn 
desired was t the decree-holdér should 
have half, himself one-fourth, and Sreenath 
Ghose one-fourth : he and the decree-holder 
were to find the funds; and the decree-holder 
and Sreenath were to arrrange that the bid- 
dings should be kept down. 

Umbica Churn hoped that he had secured 


this ent, and he went to the sale 
pre to bid up to Rupees 80,000 and 
o the deposit. Ifhe could have carried 


out his plans, he would have got one-fourth 
of the property for Rupees 27,000, which, 
as the evidence shows, is 18 or 14 years’ 

purchase. Hurneth, however, had before 
that date gained over Sreenath and made an 
arrangement with him that, if the property 
were sold to him for Rupees 40,000 or 45,000, 
Sreenath should have half. 

This is no doubt on the face of it a far less 
favorable arrangement.for Sreenath; but for 
some reason of his own he accepted it, pro- 
bably because he could more easily secure 
Hurnath’s co-operation than Umbica Churn’s 
in his design to appropriate the whole of the 
surplus proceeds for himself to the exclusion 
of his co-sharers. Ifthe property went for 
more than Rupees 45,000, Sreenath’s share 
was to be settled afterwards. 

However, as the District Judge says, 
things did not go so smoothly as was expect- 
ed. Another person stepped in, the Mohola- 
nuvis, as he is called, and through Chundro 
Coomar commenced an active bidding on his 
own behalf, and Umbioa Ohurn, being altoge- 
ther excluded from the arrarigement, began, 
as the decree-holder’s agent, to threaten to 
postpone the sale. The competition of the 
Moholanuvis was, however, got rid of by 
giving him a one-fourth share in the sale, and 
it was obviously impossible at that time, when 
upwards of Rupees 60,000 had been bid for 
the property, for Umbica Churn to stop the. 
sale without Sreenath’s consent. But Sreenath 
had then made up his mind to hald by Har- 
nath, and stoutly protested against the post- 
ponement, threatening to appeal to the Court 
if any attempt was made to postpone ; and 
n roperty was accordingly knocked down 

urnath for Rupees 64,000. Subse- 
edna the arrangement between Hurnath 
and Sreenath turned out to be (when exactly 
it was made does not appear) that Sreenath 
was to get one-fourth of the pro , Hurnath 
was toget half, for which, as the District 
Judge calculates, he paid Rupees 24,000 : and 
insome way or other Sreenath got into his 
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- hands Rupees 26,000 out of the purchase- 
money, which he appropriated to his own use, 
not a rupee (as the District Judge finds) going 
to. bis, co-gharers. 

These aro the facts stated by Umbica 
Churn, and Nundo Coomar ; they are for the 
most part so, found by the District Judge, 
who believes these witnesses and considers 
them worthy of credit ; and we see no suffi- 
cient reason for coming to any other concla- 
sion. Itis said that they are contradicted 
both by. Hurnash and Sreenath, but we think 
we ought not to reject the evidence of 
Umbica Churn and Nando Coomar on this 
acoount The District Judge has disballeved 
both Hurnath and Sreenath, and it is easy to 
see whet motives they might have to conceal 
the truth, and to give oach his own version 
of the transaction. Then it is said that 

-_ there: was no reason why Umbiœ Churn 
should not have gone on and bid for the -pro- 

ty instead of making an ineffectual attempt 

fo posspone the sale: ut we do not think 
it at appears that Umbica Churn was 
prepared to purchase the property alone, and 
or its full value, or that he could have found 
the large amount necessary for that purpose 
had the property been honestly sold. We 
do not think it can be inferred that he ever 

contemplated a transaction of that kind. A 

more important circumstance ia the fact that 

Nundo Coomar, one, of the witnesses on 

whose evidence these facts are found, was the 

vakeel who filed the written statement of the 

Beparees, which written statement doele not 

set out these facts, but on the contrary states 

in accordance with Sreenath’s evidence that 
the plaintiff was a “mere benamoedar.” 

There would be nothing in the Beparees not 

knowihg these facts ;. they might assume 

from Sreenath having been in possession, or 
they might have been told by Sreenath that 
he was the real purchaser; but it is not 

uite so sasy to see. why Nundo Coomar did 
not inform the Beparees of the real facts, so 
that they might be stated in their written 
statement. ‘Ihis, however, only affects the 
credit of Nando Coomar; and upoh the 
whole we do not think it would be safe to 
reject his evidence on this account. It is not 
unlikely he was reluctant to come forward 
and tell what ho knew; but we should not 
be willing to infer from this reluctance that 
his evidence was false, especially when he 
has had no opportunity of explanation, for 
there does not appear to have been any sug- 
gestion in the Court below that this silence 
on the part of Nundo Coomar casts suspicion 
on his evidence. 
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It is farther said that it is extremely im- 
probable that Sreenath would consent to an 
arrangement, by which he got so small a 
‘share, and that it would have been better for 
him to let the'property go for what it would 
fetch. There was, however, scarosly any 
Teal bond fide competition for the p : 
nor would be a gale to the highest bidder have 
‘answered Sreenath’s purpose, unless the pur- 
chaser would assent to Sreenath’s plans for 
getting hold of the purchase-money. Aa the 
District Judge points out, it required a good 
deal of caution to secure to Sreenath all the 
advantages which he desired. 

U the whole, we agree with the Dis- 
trict Judge in his finding that Sreenath caine 
to terms with the the plaintiff, and that the, 
purchase was made by: the plaintiff on tha 
understanding that a one-foorth share should 
be subsequently handed-over to. Sreenath, and ~ 
that “ Sreenath was to aid the gale in his capa- 
‘city of debtor by refusing to allow postpone- 
‘*ment if the deoree-holder wished to stay 
“the sale, by assisting a postponement if 
‘t there was danger of other parties becoming 
“ purchaser ;” and that Sreenath got a ons- 
fourth share es a reward for de service 
which he performed for the plaintiff by se- 
curing to him the property at a low price. 

The question then arises upon these facts, 
whether, the plaintiff can annul the under- 
tenure and onst the Beparees. The District 
Judge thinks he can, because ho is the real 
purchaser notwithstanding his ar ent 
with Sreenath. But the District Judge bas 
altogether omitted to consider the question 
which is fairly. raised in, this case by the alle- 
Saag of the defendants, and by the facts, 
ound on the evidence whether this was not 
as against tha Beparees, a fraudulent trans- 
action, If it. was, and the plaintiff was a, 
party to lt, his suit as against the Beharees, 
must be dismigsed. 

Now we take it to be clear that if ẹ lessor 
enters, into an agreement with another person 
to get rid of his lessse by means of & ficti-. 
tious sale and to share the profits of the trans- 
action, that is a fraud as against the. lessee. 
That would be a far stronger case than that, 
of Nusxur Ally Khan versus Ojoodya Ram 
Khan,* where it was held to be a “gross 
fraud” in.a mortgagee to attempt to deprive his. 
mortgagor of his right ofredemption, by means 
of a fictitious sale of the property for arreers 
of revenue. The question, therefore, is whe- 
ther there was such an agreement in this 
case. Now it is quite true, as pointed ont by, 
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Mr. Kennedy, that in the case of Nozsur 
Ally Khan there was, when the agreement 
was made, the deliberate design to create the 
arrear of revenue in order to get the estate 
sold, whilst in the present case there was an 

arrear of rent, for which a deeree 
- had been obtained and execution threatened, 
before any negotiation took place. But then 
it is found, and we think rightly found, that 
Sreenath had, if notabsolute control over the 
sale, at least a considerable voice in bringing 
it on or postponing it, Now, we are by no 
means sure that it is not the duty of a lessor 
under such circumstances to do hisutmost to 
postpone the sale, and go to protectthe inter- 
esta of his lessee; that is cartainly what an 
upright and honest man would do under the 
circumstances; and it is a rule of English law 
which seems to be founded on broad prin- 
ciples of equity which are applicable here 
also, that an intermediate landlord is bound to 
Protect his own tenant from all paramount 
claims. See Graham versus Allsop, 8rd Ex- 
chequer Rep. 186. At any rate we cannot 
doubt that it is gross fraud in the intermediate 
landlord to use his influence to urge on a sale 
for arrears of rent in order to secure to the 
purchaser the advantages ofanch a sale under 
the Act; the Intermediate landlord at the 
same time bargaining to receive as a re 
ward for his services a share in the advan- 
tages thereby secured. And if this be a fraud, 
then to this fraud the plaintiff was a party; 
and the sale being part of the machinery by 
which this fraud was. effected, wə think it 
ought to be put entiyely on one side in consi- 
dering the question now before us, and that, 
as between the plaintiff and the Beparees, the 
plaintiff ought to be considered, not as having 
the ee of an suotion-purchaser under. the 
Beng 


Act VIII of 1865, but only as having | full 


the right of a private prrchaser. It seems to 
us that if we were to give the plalntiff a decree 
in this suit we should be ing the Collec- 
tor and. the Court instruments in the hands 
of the pdtties to carry out a gross fraud upon 
the Beparees—a frand in which we regret 
to observe more than one person was pre- 
toassist. It was scarcely denied by Mr. 
ennedy that if a superior landlord, protected 
by an ordinary clause for forfeiture in case 
of non-payment of rent, were to enter into a 
contrivance with his: lessee to get rid of 
the under-tenants by putting the forfelture in 
force that would be a fraud on the under- 
tenants, of which the superior landlord 
could not take advantage. And it seems to 
us to make no difference that the right to 
cancel the under-tenures is given by legisle- 


tive enactment, and that the Tight is given 
not to the superior landlord but to the pur- 
chaser of the tenure. The fraud in both 
cases is that of the intermediate tenant who 
seeks to destroy his own under-tenanta, to 
which fraud the superior landlord in one case 
and the purchaser in the other has become a 


- This being so, the plaintiff's suit cannot be 
Maintained. The plaintiff cannot take ad- 
vantage of his own fraud to oust the Bepa- 
rees who hold under a valid grant from 
Sreenath and his co-sherers or their predeces- 
sora, It is unnecessary, therefore, to consider 
the two points of a more technical character 
suggested by Mr. Woodroffe, namely, firat, 
whether the sale having been set aside by 
the Commissioner, it is now in force at all ; 
and, secondly, whether the Deputy Collector 
of Peroxpore, who sold the property, was the 
Collector within whose jurisdiction the lands 
lay within the m of Section 3 of Act 
VIL of 18665 of the Bengal Council. With 
regard to the first point, however, wa may 
say that, having heard Mr. Woodroffe’s argu- 
ment, we are not disposed to give onr assent 
to his contention that an order made by a 
Commissioner is irrevocable by bis successor. 
No doubt this is a step which every officer 
would hesitate to take, and which he onght 
not to take except under very special cir- 
cumstances ; but here Mr. Simson, in cancel- 
ling Mr. Buckland’s order and the 
sale which had been set aside, acted under the 
express directions of the Board of Revenue, 
and we are not prepared to say elther that 
Mr. Simson should have disobeyed those 
directions, or that his acts done in obedience 
thereto were void. 

Upon the other point which has not been 
y argued, we express no opinion. 

The decree of the District Judge so far as 
it relates to the Bepareca must be reversed, 
and the plaintifs suit as against these de- 
fendants dismissed with costs both in this 
Court and the Court below. 

We are asked by Mr. Kennedy to declare 
the rights of the plaintiff as against Sreenath. 
We think we ought not to do this. Though 
Sreenath has been made a party in this sense 
that his name has been ordered to be added to 
the list of defendanta, there hag been no 
attempt in the Lower Court to deal with the 
case separately as against him; the plaintiff 
asked for no relief as against Sreenath, and he 
has nowhere stated what the rights are 
which he wishes to have declared. Sreenath 
was in this case no more than a witness who 
volunteered to assist the defendants for his 
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own purpose, and we are wholly at a logs to 
see why the District Judge made him and 
his oo-sbarers defendants. We decline to 
enter iato any question as to the rights of the 
laintiff as against Sreenath Ghose or Ram 

arain Ghose or Gour Chunder Ghose, the 
defendants subsequently added; and the 
proper course will be to order the suit as 
against them to be dismissed, not on the 
merits, but on the ground that there is no- 
thing at issue between them and the plaintiff 
in this suit. : These three defendante will 
bear their own costs. 


The 27th June 1872. 
Present: 


— Thè Hon'ble Sir Richard Couch, Kt, Chief 


Justice, and the Hon’ble W. Ainalie, 
Judge. 
Construction —Lease—Soleknamah—Defaati— 
Forfeiture—Rs-entry. 
Case No. 12 of 1872. 


Special Appeal from a decision passed 
the Officiating Judge of Patna, dated 
the 28rd September 1871, reversing a 
decision of the Additional Moonsiff of 
that district, dated the 81st May 1871. 


Massamut Ruhmoonisea and another (two 
of ‘the Defendants), Appellants, 


CET SUS 


Massamut Soopun Jan (Plaintiff), 
Respondent. 


Mr. C. Gregory for Appellanta. 
Baboo Doorga Mokun Doss for Respondent, 


Where a esso of 1847 contained two 
ent of Rs. 1,800 as rent, and the other 


payment, ane by $ 

yar anedd to, id in lien herent tare Cement 
a n of the eased in 1847 by. a subsaquent 
STaleamak of 1838 the lemees agreed to pay Bs. as 


forfeilre and se Ser, m ro por: 
Aha lesse ol 1647. did not apply, ee uuant tho 
1 


Cowoh, C. J—Tnm lease of the 80th 
November 1847 oontained two provisions, 
2 one applicable to the rent of Rs. 800, 
and another to the Government revenue. 
The provision applicable to the rent of 
Ras. 1,800 was that, in default of payment of 
three instalments, the lessor should be at 






liberty to take possession of the share of the 
mousah as seer. In 1848, the lessor received 
back five and a half annas of the property 


which was leased in 1847, and released the 


lessees from the payment of the rent of 


Ba. 1,300. 


' We think there can be no doubt that that 
was really the nature of the transsction. It 
is not’ shown in sny way that the rent of 
Es. 1,800 was paid in that period, and the 
words of the soleknamah show clearly that 
that rent was in 1848 put an end to, and the 
plaintiff got beck five and a half annas in- 
stead of continuing to receive the rent. 

Then it would seem that she having, as it 
is said, in 1848, found that she had been im- 
posed upon by these parties, and that they 
had got a lease on much more favorable terms 
then they ought to have had, an arrange-- 
ment. was come to by which it was agreed 
that the lessees should pay the Rs. 884. 

Now it ib seid that, by the solehAnamah of 
1858, the terms of the lease of 1847 were to 
remain in force ; but supposing it was eo, the 
terms of the lease were that there should be 


‘|a re-taking of possession in default of the 


payment of the Rs. 1,300; and if it was 


by | intended that there should be a provision of 


that kind for default in the payment of the 
Rs. 834, which in 1858 the lessees took. 
upon themselves to pay, it ought to have been 
in that solehnamah. In fact, it would have 
been the creation of a new provision for re- 
entry, and a fresh stipulation should have 
been made, which was not done. The mere 
saying that the terms of the lease of 1847 
should remain in force would not effect that, 
because they only extended to the Rs. 1,800, 
which had ceased to be payable and was in 
fact extinguished by the transaction in 1848. 

The Judge appears to us to have gone 
wrong in this way. He says that the three 
deeds are to be taken together, and seems to 
have considered that he was to treat them as 
one deed. That was not the way im” which 
he ought to deal with them ; he must look at 
them as three deeds executed at different 
periods, and he could only deal with the pay- 
ment of the revenue of Rs. 884, which 
the defendants took upon themselves to pay 
in 1858, according to the provisions of the 
deed made at that time. If it, was intended 
to apply the clause of forfeiture or re-entry 
to that, the parties should have said so. 
Seeing what they stipulated for in 1847, it is 
not likely that they intended that, for they 
did not make a stipulation for re-entry on 
default of the payment of the revenue to 
Government. 
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We think the decision of the Judge was 
wrong, and the decision of the Moonsiff was 
a right dectsion. We reverse the decision 
of the Judge, and the decision of the Moon- 
siff dismissing the suit will stand with costa, 


The 27th June 1872. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Evidence—Seoondary Witaess—Joint Family, 
Case No. 148 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Patna in Raj- 
shahye, dated the 11th August 1871, 
reversing a decision of the Moonsiff of 

Shahsadpore, dated the 81st May 1871. 


Sunkuree Debia (Plaintiff), Appellane, 
g versus 


Anund Moyee Dassia and another (Defend- 
ants), Respondents. 


Baboos Issur Chunder Chuckerbutty and 
Grija Sunkur Mosoomdar for Appellant, 


Baboo Sreenath Banerjee for Respondenta. 


Mitter, J—Tum decision of:the Subor- 
dinate Judge in this case appears to us to be 
very unsatisfactory, particularly when we 
find that he has altogether failed to take any 
proper notice of the facts and reaso Te 
ea the clear and well-considered judg- 
ment of he Moonsiff who tried the case in 
the first instance, 

The suit was one for arrears of rent, and 
was brought against two individuals, Dwarka- 
nath and Anund Moyee, widow and heiress- 
at-law of Ram Gutty Bhowmick, the eldest 

rother of the said Dwarkanath Bhowmick. 

The case of the plaintiff was that she bor- 
rowed a certain sum of money from the joint 
family consisting of the said Ram Gutty and 
Dwarkanath Bhowmick, and that for the 
liquidation of the amount covered by the 
bond she granted an ijarah lease which was 


executed by her in the name of Dwarkanath i 


Bhowmick, the parties really interested in ` 
that lease being Dwarkanath and Ram Gutty. 
Dwarkanath did not enter sppearance. Anund 
Moyee, defendant, put in a written statement 
alleging that the money due under the bond 
belonged exclusively to her husband, that 
Dwarkanath had no right or interest in that 
money, that the ijarah lease propounded by 
the plaintiff was a fictitious document, and 
that she, Anund Moyee, had nothing to do 
with the possession of the mehal covered by 
that lease, 

The Court of first instance, after going 
elaborately through the evidence produced 
by both the parties, came to the conclusion 
that the ijarah kabooleut was a genuine in- 
strument ; that Dwarkenath and Gutty 
were members of a joint undivided family ; 
that the defendant Dwarkanath was still liy. 
ing with Anund Moyee as a member of a 
joint undivided family ; and that the plaintiff 
was therefore entitled to the amount claimed 
as rent under the ijarah after deducting the 
amount which was due from him to the 
defendants under the bond above alluded to. 
It is further to be observed that, during the 
course of the trial, one Juggut Chunder 
Bhowmick, the youngest brother of Dwarka- 
nath and of Ram Gutty, who was conducting 
this suit on behalf of the defendant Anund 
Moyee, happened to be present in Court, and 
the Moonsiff took the opportunity to examine 
him as a witness in the case. That witness 
was obliged to swear on oath that the mehal 
was actually taken in Ijarah by Dwarkanath . 
and Ram Qutty, and that they had been in 
joint possession thereof, but he added to- 
wards the latter pert of his deposition that 
he did not know in whose name the lease 
was taken, as he was not present at the time 
of its execution. 

The Moonsiff v properly placed consi- 
derable reliance e this evidence in deali 
with the question which he had to determine 
in the case. 

On appeal, the Subordinate Judge, Baboo 
Benee Madhub Shome, without endeavouring 
to meet the ments used by the Moonsiff 
in support of his judgment, and after a most 
superficial examination of the real facts of 
the case, reversed the whole decree not only 
in favor of the sole appellant before him, 
vis, Anund Moyee, but also in favor of 
Dwarkanath who had put forward no defence 
of any kind whatever, and who did not pre- 
fer any appeal agaiust the judgment passed 
agalust him by the firat Court. e ; 

We have gone through the whole judg- 
meut of the Subordinate Jadge, and we foel 


=- that, while 
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ourselves bound to repeat that it is very 
-unsatiafactory. The first point to which the 
Subordinate Judge directs his attention is 
that it appeared to him strange that the 
bond was executed in the name of one per- 
son and the ijarah granted in the name of 
another. Now, a Judicial Officer of the 
Subordinate Judge’s experience ought to 
have Known thet transactions of this kind 
are extremely common in this -country. 
Here thére are two brothers living together 
as members of a joint undivided ‘family, a 
bond was executed in the name of the eldest 
brother, and a lease taken in the name of the 
younger. What was there in this circum- 
stance to lead the Subordinate Judge to the 
conclumon that the kabooleut was a fictitious 
document? The Subordinate Judge then 
ied Nes Mig it appeared very strange 
ə bond-wad regi the ka- 
bodlent was not registered. No doubt this 
is a circumstance upon. which the Subor- 
dinate Judge was justified in placing some 
reliance, but as we flad that the other parts 
of his decision are entirely based on á mis- 
conception of the evidence and of the law 
relating to the admisaibility of evidence, we 
do not think that that circumstance alone is 
sufficient to take this case out of our jurisdic- 
tion as a Court of special appeal 
We observe that there are subscribing wit- 
nesses to the kaboolent. One of them was 
examined in Court’ He swore distinctly to 
the fact that there was-an ijarah taken by 
the Bhowmicks, but he added that the signa- 
-ture purporting to be his own was not in fact 
hia signature. The Moonsiff rejected the 
evidence of this witness so far as he denied 
the algnatore being his own, and we under- 
stand that he also directed p ings to be 
instituted against him in ‘the Criminal Court 
for giving false evidence in a judicial pro- 
ceeding. The Subordinate Judge, without 
giving the slightest weight to the evidence of 
the plpintiff regarding the credibility of this 
wimess, simply remarks that his evidence does 
not prove the genuineness of the instrument 
upon which the plaintiffs suit is brought. 
With regard to the two other subscribing 
witnesses, the Subordinate, Judge says that 
the plaintiff has failed to take proper steps 
to produce them in Court; but here he is 
entirely- wrong. It is proved by the wit- 
nesses produced by the plaintiff that one of 
those subscribing witnesses is dead, and we 
farther find that the plaintiff had exhausted 
every legal means within his power to secure 
the attendance of the other. 
Then, with regard to the other Witnesses 


adduced to prove the authenticity of the 
kabooleut in question, the Subordihate J 
seys that the evidence of those witnesses is 
“ secondary, ” and therefore not sufficient to 
prove the plaintiff’s ease. It is true that 
they were not subscribing witnesses to the 
kabooleut, the genuineness of which the 
Subordinate Judge had to try in this oase; 
but they distinctly swore that they were 
present at the time when that kabooleut was 
executed, and that Dwerkanath executed it 
not only for himself but also for his eldest 
brother Ram Gutty. This evidence cannot 
be characterized as secondary in any sense 
of the expression, and the Subordinate Judge 
was therefore wrong in rejecting it on that 
ground. 

With reference to the evidence of Anund 
Moyee’s -brother-in-law, - Juggut -Chunder, - 
the Subordinate Judge gives à goby to it,” 
simply saying that the witness doea not 
know in whose name the kabooleut was exe- 
‘outed. Such a fli mode of dealing with 
such important evidence is extremely sur- 
prising. That witness was conducting the 
caso on behalf of Anund Moyee, and it is 
clear from the Moonsiff’s decision that he 
and Anund Moyee and Dwarkanath were 
living together as members of a joint undi- 
vided family. The very fact that euch a 
witness came into Court and, being then and 
there examined, was obliged to admit on cath 
that the mehal was in the possession of the 
joint family as ijaradars, was one of the ut- 
most importance for the proper trial of the 
issue which the Subordinate Judge had to 
try in this case, and, although the witness 
failed to state in whose name the kaboolent 
stood, that circumstance alone was not sufi- 
cient to justify the Subordinate Judge to 
get rid of important evidence of this character 
without taking into consideration the ma- 
terial facta deposed to, vis., that the mehal 
in question was actually in the posseagion of 
the Bhowmick family as ijaradars, nd that 
the defendant Anund Moyes was living up 
to the time of the suit as a member of a 
joint undivided family with Dwarkanath and 
the said witness, 


Tt has been urged, and very strongly urged, 
that we have to deal with the decision of the 
Subordinate Judge in special, and that we are 
therefore incompetent to interfere with find- 
ings of fact. But there are several errors in 
law in the judgment of the Subordinate 
Judge as already pointed out, only one of 
which, vis., that relating to the rejection of 
the plaintitf’s evidence as secondary, would 


, 
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be.quite sufficient to justify our allowing this | annas per day exclusive of wages of the 
special appeal. manjees and damrees thereof; that tho 
For the above reasons, we reverse the plaintiff sued the defendant in the Moonsiff s 
decision of the Subordinate Judge and re-| Court at Sulkea for the recovery. of the 
mand the case to the Lower Appellate Court | two boats in question or the value thereof 
for a proper decision upon the merits, with damages : that by reason of the value 
The costs of this appeal and of the Lower | of the claim having been considered by the 
Courts will abide the ultimate result. i 
















Moonsiff excessive, and that the case being 
.one cognizable by the Small Cause Court, 
the plaint was dismissed by the Moonsiff and 
.țhe decision upheld in appeal; that the 
plaintiff now sues the defendant in this Court 
for the recovery of Ra. 500, being the value 
of the boats, vis, Ra. 64, and damages which . 
amounted from 16th Aughran 1276 to 15th 
Falgoon 1278 B. S. last, viz., two years three 
Months at the rate of 10 annas per day to 
Rs. 479-4, of which the amount of Ra, 48-4 
has been relinquished by the plaintiff. ~ 
The defendant denied the demand and 
arged the following pleas :— 
a bar to the hearing of the sult— 
1st,—That Section 1, Olause 2, Act XIV 
of 1859 bars the plaintiff’s claim. 
“2ndly,—That the plaintiff having been 
compensated by the Criminal Court in the 
sum of Rs. 64, the value of the boats, he 
cannot sue the defendant again in this Court 
for the recovery of the value thereof. 
‘As to facta— i 
1. -That the defendant-has not sold the 
boats in question to the plaintiff, and that the 
amount of Rs. 64 was paid to him by the 
plaintiff in liquidation of a debt due to him. 
The points for determination which arise 
in this case therefore are— i 
‘Issues in bar— 
-1st,—Whether Section 1 Clause 2 of Act 
XIV of 1859 bars the plaintiff’s claim ? 
2nd,— Whether the plaintiff’s claim in the 
Civil Court for the’ recovery of the two 
boats or the value thereof oaù be maintained, 
the sum of Rs. 64, the value of the boats, 
having already been awarded to him by the 
Criminal Court ? 
: Issues as to facte— 
1s?,— Whether the defendant hes sold to the 
plaintiff the two boats in question on receipt 
of the consideration-money, Rs. .64, or the 
plaintiff has paid the said amount in liqui- 
dation of his debt ? 
2ndly,—Whether the beats in question 
Fielded a net profit: of ten annas per day 
after paying the wages of daxries and 
manjees. 
ith regard to the first issue in bar, I am 
of opinion that the Section alluded 0 above 
applies to damages for injury done.to the 


‘person or to the. personal property, and not 
85 


The 29th June 1872. 
Present : 


The Howble Sir Richard Couch, Ki, Chief 
Justice, and the Hon’ble -W. Ainslie, 
Judge. 

` — Breach of t— Damages. ` ` 

Reference to the High Court by the Judge 
of the Small Cawse Court at H 
dated the 81st May 1872. 


Prohlad Tewar Manjoo, Plaintiff, 
versus 
‘Deb, Narain Ghose, Defendant. 


Baboo ‘Bhyrub Chunder Banerjee „for 
Plaintiff.. 


Baboo Sham Lall Mitter for Defendant. 


Court for the value of the boats and for damages for 
neti of the boats. HELD that the suit would 
not li 


Case.—Tum plaint sets forth that the’ 
defendant having contracted to sell two 
green boats belonging to him at Ra, 64, had 
received the cousideration-money, but has 
not telwered the boats in question to the 
plaintiff ; that the plaintiff has, therefore, 
prosecuted the defendant in the Criminal 
Court under s, 417 of the Indian Penal Code, 
aud that on 5th Merch 1870 the accused 
was found guilty of committing cheating, 
convicted, and. fined by the Magistrate in the 
sum of Ra.’ 200, in default of payment to be 
rigorously imprisoned for six Weeks, and 
thas the award of the istrate has been 
upheld in the -Appellate Court ; thet the 
plaintiff has sustained damages in conse- 
quence of the defendant’s not delivering the 
said boats by the loss of.a net income. of , 10 
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the charges to have been incurred for such 
reparation, nor the amount which would be 
required for annual repairs and supply of 
mnteriala, such as purchasing paila, ropes, and 
other furnitures. I weuld, therefore, deduct 
Rs. 25 a year for such purposes and give the 
plaintiff a decree for the recovery of the 
two boats with damages Rs. 800, should the 
defendant fail to deliver the two bonts in 
question to the plaintif within a week, the 
defendant is to pay Rs. 64 being the value 
thereof, and damages Rs..800 with costs in 
proportion, Rs. 48-7-4, in all Rs. 412-7-4, 
subject to the orders of the Hon’ble High 
Court to which the case has been referred 
for decision on law points. 

The judgment of the High Court was 
delivered as follows by— 

Couch, C. J.—In this case, according to 























for recovery of the property itself or the’ 
value thereof or for the profits derived from 
it as wassilat, a suit for which can be 
brought within six years under Clause 16, 
‘Section 1, Act XIV of 1859. F 


,_ Respecting the second issue in bar, I 
think that the plaintiff’s right to sue for the 
recov of the boats or the value thereof 
in the Givil Court is not waived in conse- 
quence of his having been compensated by 
‘the Criminal Court under Sedtion 44 Chap- 
ter Ill of the Criminal Procedure Code, for 
‘the trouble and expense incurred by the 
plaintiff in prosecuting the defendant in that 
Court. 

As to facts. 

From the deposition of the plaintiff’s 
witnesses Nos. 1, 2, and 8, it is clearly 

roved that the -defendant sold his two :old 
green boats to the.plaintiff for Rs. 64 on a; 
poe of delivering them over on the fol- 
jowing day. The defendant failed to prove ` 
that the sum of Rs. 64 was paid to him by 
the plaintiff in payment of a-debt due to him., 
He produced ‘kkattean and rokur-khaitahs 
of which he made no mention at the first 
instance before the Criminal authority, and 
from an inspection’ thereof it appears that 
the plaintiffe name and the entry have sub- 
s-quently been inserted in the kAattaks, and 
that they have not been properly kept. He 
examined two witnesses who could not con- 
ceal the fact that the consideraion-money 
cwas paid te the defendant through and in 
presence of the plaintiffs witnesses Nos. 1 
and °8. Though they in a way supported 
the assertion of the defendant that the money 
was paid to him in payment of a debt due 
by the plaintiff, yet from the manner inja case that there was no contract between 
which they deposed I am persuaded to think | the parties, that the defendant never meant 
that they have been tampered with to depose | 10 deliver the boats, and that the plaintiff 
fnisely, and I cannot place any confidence in | was defrauded. If there was a contract, the 
their testimony. plaintiff cannot ohare on the ground of 

As ards the second issue of fact, it is fraud. and proceed iost the defoudan: 
pared. Ue the plaintiffs witnesses that the | under the Penal Code, at one time wed, at 
daily profit ofsuch a boat is on an average another, when it suits his convenience, treat 
‘Rs. 1-8, and that it is diyided sometimes into} $ 88 2 valid contract. ; Therefore, this suit 
4. 6, or 6 parts. I would, therefore, on an ought to have been dismissed. f ` 
average fix'one-sixth of 1 rupee 8 annas, It is not material whether the Dae 
i ¢, 4 annas to be the net profit of each question is sent up tO us. The oase having 
boat per day, or 8 annas for two boats per | come up to us, and it ‘appearing that the 
diem. Calculating at this rate for two years suit-ought not to have been brought and that 
‘and three months, the damages would amount | the plaintiff ought ‘not to recover any da- 
to Rs. 860. From the deposition of the plaint- |-mages for the non-delivery of the boats or 
iff's witness No. 8, namely, Kales Komul | otherwise, we order that the sult in the Small 
‘Biswas, jt appears that one of the boats was | Cause Court be dismissed with costs, and the 
in a state which required repairs at the time; | defendant will also have the costs of the refer- 


“the ‘plaintiff has not deducted in his claim ‘euce to this Court, which we fix at Ra. 16. 


‘plaintiff, who‘sues in the ‘Small Cause-Court, 
proceeded against the defenttant on a orimi- 
nal charge of cheating, and obtained a con- 
viction, and the Rs. 64, the sum which he 
had paid to the defendant, was ordered to 
be paid to him. 

Now, it certainly is not found exprosaly 
that that was to be paid as compensation for 
the lows of money which the plaintiff had 
suffered by the cheating: but there can be 
no doubt that that is what was intended. 
The te having convicted the de- ' 
fendant of the cheating, ordered that the 
‘money which he had obtained by it should 
be returned. The plaintiff cannot after that - 
bring a suit in the Small’ Cause Court for 
preach of contract in not delivering the boats, 
The criminal proceedings were founded upon 


2 


the facta which have been found, the present ~- - 
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out any case. But, in addition to this, there 
are many admissions in the documentary 
evidence on the record as to the parentage of 
Zulfekar in papers to which the nephews 
themselves were parties; iù a case, for instanoe, 
in.which Sundoo and’ Gundhoo' Khan sued 
Surfuras with to a portion of the 
paternal estate. This suit was comp: omised 
in Magh 1276 and a rareenamah and safes- 
pamsh were filed, and in the faszeenamah 
Surfuraz Khan, after making certain other 
arrangements, stipulated that the other side 
should execute a bond of Ras. 800 in favor of 
his` son Zulfekar, and Sundoo and Gundhoo 
Khan, on the other side, agreed in the safee- 
namah to execute this bond in favor of 
Surfurazs’s son, Zulfeknr Khan. In another’ 
case, a civil suit, No. 48 of 1869, brought by 
the nephews against Sarfuras and Zalfoker, 
they describe Zulfekar ss the son of Surfuraz, 
and the wording is peculiar, namely, “ or 
pitér mdm Burfuras,” “Zulf-kar son of 
Surfarnas.” It would seem from this that 
Zulfekar was at that time wt all events 
thought to be the real son of Surfuraz and 
hot, as contended, a sort of adopted son, for 
it is hardly to be supposed thar, if it were 
hot so, words of this kind would havé been 
put in a document of such importance. There 
are several other acknowledgments by Sar- 
furax of Zulfekar, but it is needless to go 
into them, particularly as the fnot is not in 
‘any way denied that Surforas was in the 
habit of calling the boy his son. There is 
also a quantity of oral evidence to the same 
effect. i 

As to the evidence with regard to the 
marriage of Nooran Bibee with Surfuras 
Khan, that possibly mny be weak, and we 
should not probably attach much value to it, 
but for the purposes of this case ir is not 
necessary that we should believe that evi- 
dence, inasmuch as after the acknowledg- 
ment by Surfuras Khan, publishing to all 
the world thet Zulfekar Kian was his son, 
theegyps was clearly on the opposite patty 
to prove that that was not the case by 
showing that such parentage was a physical 
impossibility either by reason of the age of 
Zulfekar, or because of his being the son of 
somebody else. : 

We think that the nephews have not 
proved their allegation that Zulfekar was the 
son of Goomanre, and that the acknowledg- 
ment by Surfuras mnst, therefore, be upheld. 

These appeals will, therefore, be decreed 
with costa, the judgment of the lower Court 
reversed, and the certificate granted to Zul- 
fekur Khan. : en 


The lst July 1872. 


Present: 
The Hon’ble F. A. Glover, Judge. 
t 


' Onus Probandi— Rental recovered by Person dur- 
ing Period of wrongful Possession, 


Application for review of judgment pass- 
ed by the Hon'ble Justice L. S. Jackson 
and F. A. Glover, on the 1st February 
1872, in Special Appeal No. 1081 of 
1871. 


Mr. F, È Oman and another (Defendants}, 
` | Petitioners, 


versus 


Ram Gopal Mojoomdar (Plaintiff), Opposite 
Party. 


The Advocate-General and Baboo Bhow- 
.anee Churn Dutt for Petitioners. 


No dne for Opposite Party. 


The omms of showing that the admitted rental was 
pot recov ered during the period of A’s wrongful posses- 
on À 


Glover, J.—J sar no reason to grant this 
application. The learned Advocate-General 
has contended that his client ought not to 
bave been liable for anything beyond such 
sums as he had ór might with due diligence 
have oollectéd duriug the time of his onlaw- 
ful possession. This may be so, but it was 
undoubtedly for the petitioner to have shown 
most distinctly that, in consequence of special 
and unavoidable reasons, he had not been able 
to collect and did not collect the usual rents. 
If there were any ubsconding ryote, it was 
for him to prove the fact, and to show more- 
over that they left the estate in arrears of 
their rent, and net in consequence of uny act 
of the petitioner as landlord. If there were 
any charges for litigation, the petitioner was 
bound to show that they were incurred by 
him bond fide for the benefit of the estate 
of which he then believed himeelf to be the 
owner. In short, the onus of showing that 
the admitted rental was not recovered dur- 
ing the period of his wrongful possession, 
was heavily on the petitioner, and he made 
no attempt to discharge ii. The case report- 
ed in IX Weekly Reporter, p. 478, and to 
which reference was made by the Advocate- 
General, does not for the reasons above 
given apply to this case. s 

The application must be rgjected. , 
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The 2nd July 1873. | The 2nd July 1872, 






Present : 
Present: - 
. ; The Hon’ble H. V. Bayley and W, Ainslie, 
The Hon'ble F. B. Kemp and F. A. Glover, Judges. 


| Re-kearing— Servicos of Summons —Jurisdiction 
j (of Revenus Couris ). ' 


Case No. 134 of 1872. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Mymensingh, 
dated the 17th February 1872, reversing 
an order of the Deputy Collector of that 
district, dated the 4th October 1871. 


Rajah Mohesh Chander Singh Surman and 
+ others (Plaintiffs), Appellants, 


Judges. 
Special Appeal—Limitation— Small Caxse 
Court. 


Case No. 182 of 1872, 


HMiscellanoous Appeal from an order passed 
by the Deputy Commissioner of Man- 
bhoom, dated the 29th January 1872, 
affirming an order of the Moonsiff of 


Han Basar, dated the 22nd September versus 
1871. Bhoobun Moyee Debia (Defendant), 
espondent, 


“Rajah Mokoond Narain Deo (Judgment- 


: Baboo l Lall Mitter for Appellan 
debtor), Appellant, Gopa CE Meee pee 


Baboos Romesh Chunder Mitter and Nalli¢ 


versit Chunder Sen for Respondent. 


Pershad Mudduck (Decree-halder), 
Respondent. 
Baboo Gopeenanth Mookerjee for Appellant. 
bot 
| | barred by the institution of an appeal and special appeal, 
he question 
of summons, inasmuch as the respondent's husband, 


if he really hed no notise of the suit, oculd not be oon- 
eluded by anything done in it 


E 
R 
3 
P 
£ 
E 
E 
3 
g 
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Baboo Nil Madhub Sen for Respondent. 


Appeal dismissed because the objection as to limita- 
tion was not taken in the Courts below, and beceuse the 
decree of which execution was sought was made ira 
sult of a nature cognizable by a Smell Cause Court, from 
which no special appeal can lie. 


Glover, J.—THIs appeal must be dismissed 
with costs. The point taken is that, inasmuch 
as the decree was barred on the 19th of Feb- 
ruary 1868, the present application for exe- 
cution cannot be entertained. In the first 
place, we observe that since 1863 several exe- 
cutions have been taken out of this decree, and 
no objection that it was barred was ever made 
by the jodgment-debtor, and we find also 
that the objection as to limitation was never 
raised in the Courts below, either before the 
Moovsiff or before the Judge We find, 
moreover, that the decree of which execution 
is now sought was made in a suit of the na- 
ture of à Small Càuse Court suit, and that 
therefore, under any circumstances, no special 
appeal would lie. 


Ainslie, J—In this case judgment was 
delivered by the Deputy Collector, on,gse8rd 
September 1868, against certain defendants 
then present before him, and the husband of 
the present respondent, who has since died, 
and who was then not present. 

On appeal by the plaintiff against so much 
of the order as disallowed a portion of his 
claim, the Judge made an order on the 25th 
November. 1868, oonfirming the decision of 
the first Court, and that judgment was also 
affirmed by the High Court on the 17th June 
1869. Execution as againat the husband of 
the present respondent was sued out on the 
9th May 1870, and on the 18th August 
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following a list of certain moveable property 
belonging to him was filed in Court, but 
when the order for attachment issued none 
of those properties could be found, and a 
return was ‘made to ¢hat effect on the 24th 
August 1870. On that same day, an appli- 
cation was made for the'sale of certain im- 
‘moveable properties, and.on the 3lst August 
‘1870, the respondent filed a petition applying 
for a re-hearing on the ground that her hus- 
‘band had received no notice of the suit. This 
application was refused by the Moonsiff to 
whom it was presented (Act VIII of 1869 
B. C. having in the meantime come into 
force) on the 25th February 1871, on the 
ground that the re-hearing was baired by the 
institution of an appeal.and special appeal. 

This was clearly wrong, for if-the husband 
of the respondent really Baa no notice of the 
suit, be could not be concluded by anything 
done in it, The Moonsiff ought to have tried 
the question of due service of summons. 

_On appeal to the Judge, that offloer held 
that the Moonsiff had no jurisdiction in the 
matter, but that the application should be 
made in the Revenue Court. 

An application having been ‘made to the 
Deputy Collector on 12th September 
1871, was disallowed on-the merits on the 
4th October following. ; 

On the 17th February 1872, the order now 
appealed against was made by the Judge. 
It mys, “let the papers be returned to 
Collector for disposal, with reference to the 
preoeding remarks.”’ 

The jirst ground of special appeal is that 
the Deputy -Collector ‘had no jurisdiction in 
the matter, and that the Judge was wrong in 
sending the case to be tried by the Revenue 
Court. 

The jurisdiction of the Revenue Court is 
now at an end, but it has very recently been 
determined in Special Appeal No. 125 of 
1872, disposed of on the 24th of last month by 
the First Bench,* that all proceedings under 
AdPEEL of 1870 must be heard and disposed 
of by the Civil Courts, and tha: the procedare 
+o be followed is that of Act VII of 1859. 
Everything that has been done in this case 
by the Revenue Court, and the order of the 
Judge remanding the case to the Revenue 
Court, must be set aside as altogether without 
jurisdiction. 

The second ground of appeal is that the 
Judge ought to have determined whether the 
application for revival could be entertained, 
tie said application having been made afier 





* Aate, p. 207. 


exviry of the period prescribed by law. If 
the statement of the-case put before us and 
which has not been contested, is correct, it 
would appenr that the ‘first process for the 
enforcement of judgment was executed within 
thirty days of the date on which the applica- 
-tion for re-hearing was filed. 

The case will have to go.back to the Moon- 
siff in order that he may enquire and determine 
‘whether notios of the suit was actually served 
upon the husband of the reepondent. If not, 
she will be entitled to a re-hearing. 

The -pleader’s fees in this appeal is fixed at 
one Gold Mohur. The costs of this appeal 
will follow the result. 


The 2nd July 1872. 
Present: 
The Hon’ble H. V. Bayley and W. Ainslie, 
: Judges. 
Decree of the Privy Council— Construction— Cost ` 
(of ‘Translation and Printiag )—Interest. 
Case No. 81 of 1871. 


Miscellaneous Appeal from an order-passed 
by the first Subordinate Judge ‘of Bhau- 
gulpore, dated the 18th January 1872. 


Muddun Thakoor (one of the Judgment- 
debtors), Appellant, 


versus 


Mr. Malcolm Brown Morrison and another 
(Decree-holdera), Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboos Romes Chunder AMitter and Sreenath 
Banerjee for Respondents. 


‘Where the Privy Council reversed a decree of the 
High Court with £476 12s. 2d. as costs in England, and 
affirmed the decree of the Zillah ( ourt with costs in 
cae PG that “the Courts below” 

Court, 


ineluded the that “costs m the Courts 
below ” inal the cost of translation and prin in- 
curred in the High that the decree the 


incurred on account of ranslpnoà and pilnitag ; 
(8) poly naar are thd Privy Oonmail ad made no 
provision for interest on the 6 


Bayley, J—Wn think there van be no 
doubt whatever in this case. The order of 
the Privy Council was in these terms :-—“ It 
is hereby ordered that the said decree of the 
High Court of Judicature at For William 
in Bengal of the 28th November 1865 be 
aud the same is hereby reversed with £276 
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‘12s. 2d. costs, and that the judgment or 
decree of the Zillah Court of Bhaugutpore 
of the 9th February 1865 be affirmed with 
costs in the Courts below.” ` 

Three objections have been taken in ‘this 
appeal: jfirstly,-that the costs of translation 
and printing should not heave been allow- 
ed to the decree-holder ; secondly, that no 
interest should have been allowed on those 
-costs-; and, thirdly, that no ‘interest should 
havejbeen allowed on the sum of £276 12s. 
2¢. allowed. as costs by the Privy Council. 

Tlie Full Bench decision reported at page 
187, Volume ‘VI, Weekly Reporter, has been 
very much relied upon by -the appellant .to 
show that we should not go beyond the terma 
of the decree; and it is contended that as 
there is nothing in the decrees specified to 
show that the charges for tranalation or p:int- 
ing are to be calculated as costs of these 
.Courta, or that any jntereqt- wns awarded 
either on those charges or on the £276 2s. 2d. 
awarded as costs by the Privy Council none 
of these itema should have been allowed. 

Now, it is quite clear.that .what.is affirmed 
by the Privy Councjl.is the decree of the 
Zillah Court of Bhaugulpore, dated the 9th 
February 1865, with costs in the «Copris 
.below. The “Courts:below” included also 
the High Conrt. ‘In the High Court the gost 
of translation and printing had to be under- 
-gone, Tt was e cost ‘actually inourred.and 
necessary to'be- incurred by the parties, and 
therefore the terms of the decree of the 
Privy Council in this case clearly include 
-the charges for .translation and ‘printing as 
costs in the. Courts below. 

The only cases in which the question of 
translation and-printing being included as costs 
had been before this Court are one heard by 
Mr. Justice Markby sitting ‘in the Privy 
Council Department on the 20th May 1872, 
‘reported-at page-89, Volume XVII, Weekly 
‘Reporter, and one by Mr. Justice Ainelie and 
Mr. Justice Paul on the 18th April 1871, re- 
-ported at 856, Volume XV, Weekly Re- 
porter. ‘In both the cases, the result of the 
orders passed is that thechargee for translation 
‘and printing should be allowed as costs. 
‘Under these circumstances, it seems to us 
that the first ground of appeal, mast fail. 

As regards the second objection, it appears 
‘that the decree of: the Zillah Court, which 
‘ia the decree affirmed by the Privy Council, 
and which has now. to be executed, gives in- 
terest on the costs incurred. ‘Now, -the 

for translation and printing are also 
costs incurred. The money-has been actually 
expended: by-the parties,-and as-the decree 
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provides for interest on the costs, the decree- 
holder -shonld not‘lose the ‘interest on such 
costa. 

‘As regards the third objection, vis. as to 
the interest on the £230 awarded as principal 
costs in England ‘by the Privy Council, it is 
clear from the terms of the order of the 
Privy Council that @ distinction is drawn 
between the costa allowed by that tribunal 
and the costs Incurred in the Courts below. 
It seema to have been the ‘intention of the 
Privy Council to make the £276 12s. 2d. a 
pert of their own.order for costs, ‘No pro- 
‘vision is there-made for ¡any interest on that 
som, and we therefore think that no interest 
ought to be allowed on that sum. 

-The-result of our order, therefore, is that 
the order of the Lower Court ‘is affirmed 
except in so far as it awards iuterest on the 
£276 128,:2d. awarded as costs ‘by the Privy 
Council. 

Under -the circumstances, we think that 
each party should bearthis own costs of this 
appeal. ; 


peneme 
‘The 2nd July 1872. 
oy Present: l 
The Hon'ble H. V. Bayley and W. Ainalie, 
Judges. 


Limitation—:Bondi fide Proceeding to keep Decree 
: alive—- Informal Petition. 


Caso No. 135 of 1872. 


Miscellaneous A l from an order passed 
by the Officiating Judge of Rajskakye, 
lated the 28rd January 1872, reversing 
an order of the Subordinate Judge of 
that district, dated ‘the 183th ‘February 
“1871. 


Bullohee Kant Bhattacharjee and another 
(Decree-holders), Appellants, 


versus -7 


Koylash Chunder .Roy and another (Judg- 
ment-debtors), Itespondents. 
Baboo Kishen Dygl. Roy for Appellants. 
Baboo Grish ‘Chunder Mookerjes for 
Respondents. : 
i t 
e sey oy eh tion for exepupion pe 


deoces cannot affect jes of the proceeding 
as to bar limitation. ` : 


-Bayley, J—Wr think this appeal mast be 
allowed with conte, - 


¥ 
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The decree is dated the 9th December 
1850. 

' The present application for execution is 
dated the 16th December 1870. 

The question before us is whether any 
bond fide proceeding to enforce the decree 
waos taken by the decres-holder within three 
years prior to the date of the present sp- 
plication. 

It .appears that on the 20th December 
1865 execution was sued out, and after a 
portion of the judgment-debtor’s property 
had been sold the case was struck off. 

On the 17th May 1867 another applica- 
tion was made for the execution of the de- 
cree ; but as it was not formally drawn, no 
ction was allowed by the Court upon it 

On the 11th September 1867, the decree- 
holder applied for the proceeds of the previous 
egle, and on the 27th November received 
a cheque from the Court, 

The first Court held that the receipt of 
the sale proceeds by the decree-holder on the 
‘27th November 1867 was a bond fide pro- 
ceeding within three years of the present 
‘application sufficient to keep the decree alive. 

The Lower Appellate Court has reversed 
this decision and held that the decree is barred 
by limitation as there was no efectoal 
proceeding taken within three years of the 
}present application. 

The Lower Appellate Court is clearly right 
in holding that even taking the receipt of 
the sale proceeds by the decree-holder from 
the Court to be an effectual proceedin 
which the Lower Appellate Court holds it 
was not, it was beyond and not within three 
years of the date of the present application 
as the Moonsiff has held. 

It is urged in special appeal that interme- 
diately on the 20th September 1869, there 
was an application made by the dearee-halder 
for execution of the decree, that notice was 
thereupon issued on the judgment-debtors 
ge, vehi raised the plea of limitation, 
the objection was ov and the exeou- 
tion was allowed to proceed. It turns out, 
however, that as fer as the present respon- 
dent was concerned no notice was issued 
upon Aim, and no astion:taken as him 
upon the application of the 20th Septem- 
ber 1859, z 

On the 11th July 1870 the dearee-holder 
again applied for exəcution, upon which 
notice was garved upon the present respon- 
dent, Kylash Chunder, but it was after the 
judgment passed by the Court on the 14th 
January 1870 overruling the objection of 
‘the other debtors in the case, 


“Phere remains, therefore, for ps to consi- — 
der as to whether the application -of the F7th 
May 1867 was a proceeding sufficient to bar 
limitation, The Lower Appellate Cowrt holds 
that the application being ipformal, was of 
no effect whatever. : 

Now, as far as the record shows, it ap- 
pears that the deoree-holder did not state in 
this application what sum he had realized 
and what he had to realise. There is a rẹ- 
cord by a proper officer of the Court that 
such a petition was given, but that it was 
rejected for some mere informalities. 

On the whole, we think that as the de- 
cree-holder had, on the 17th May 1867, by & 
petition, asked bond fide for permission to 


execute the decree, and applied with this 


view within three years of the last proceed- 
ing, he took a proceeding bond fide to en- 
force his decree, and therefore the present 
application is within time. 

e, accordingly, reverse the order of the 
Lower Appellate Court and allow this appeal 
with costs, one gold mchur. The Lower 
Court will restore the case to ita file and 
proceed with the execution. The Lower 
Court must also consider and decide finall 
any objection as to the respondent Ky 
Chunder not being liable pnder this decree, 
not having inherited any portlon of the pro- 
perty from his father, the judgment-debtor. 


The 2nd July 1872. 
Present: 
The Hon’ble H. V. Bayley and W. Ainalie, 
Judges. 
Aot XXVILof 1860—Cortifoate (Hiffct of )— 
Title-- Wl. 


Case No, 102 of 1872. 


Miscellaneous Appeal from an order passed 
by the Commissioner and Judge of Jul- 
pigooree, dated the 28rd December 1871, 


Sookho Soonduree Dabia (Petitioner), 
Appellant, 


versus 
Wooma Soonduree Debia (Objeptor), 
Respondent. 
Mr. R. T. Allan and Baboos Ashootosh 
Dkur and Kishen Dyal Roy for Appellant, 


Baboo Amarendro Nath Chatterjee 
for Herpes ent 
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The grant of a certificate under Act XXVII of 1860 


toa ee erin teenies wat reat 
claim fo Rue by person in « regular salt t 
a 1 


Bayley, J.—Wx are of opinion that the 
order of the Lower Court in this case must 
be reversed. That order is in a very few 
words: “Parties present. , The Court, after 
“hearing of argument on both sides, is of 
“opinion that a Hindoo widow in Bengal 
“has no right to dispose of her inherited 


“property, moveable or immoveahle, by will, 


“and decline to grant certificate.” 

Now, the question before the Lower Court 
in this, a oase under Act XXVII of 1860, 
was not whether a Hindoo widow had any 
right to dispose of her inherited property, 
_moveable or immoveable, by will, so as to 
_ereate a right to that pro , but the Lower 
Court had only to look to the terms of Act 
XXVI of 1860, which in Section 8 most 


clearly provides how a certificate to collect | 


the debts due to the estate of a deceased per- 
son may be granted to such of his repre- 
sentatives as may have the best right to it, 
_and in Section 4 enacts that the certificate 
so granted shell indicate the representative 
charnotar of the holder as regards all debtors 
to the deceased, and thus an acquittance may 
“be secured to all debtors paying their ‘debts 


to the’ person in whose favor the certificate | 


has been granted. No order passed under 
Act XXVII of 1860 in its summary juris 
diction as to a certificate whether as to a 
will showing a representative character or 
such like, oan affect the fact as to whether 
the will is good or not for the purpose of 
inheritance or be of avail for anything be- 
yond the terms of the certificate. In fact, 
a Moonsiff can in a regular suit on the will 
set aside any summary order of the High 
Court even passed in such a miscellaneous 
case in the matier of a certificate under Act 
XXVIT of 1860. It is most erroneously 
and absurdly supposed that an order passed 
or an opinion obtrined upon any document in 
` such a matter as this certificate goes'a good 
way to support a claim to title in-a regular 
suit, 


There is for the purposes of this certificate 
a pe facie evidence, standing unrebutted, 
of the factum of the will and the representa- 
tive character of the party claiming under 
the will so far as to give a right to collect 
the debis due to the deceased and to give 
acquittances, and no further. Therefore, we 
„think thg order of the Lower Court must be 
reversed and the case remanded with direc- 
tion that a certfloate may be given to the 
applicant, 


The appellant will be entitled to one gold 
mohur as vakeel’s fees in this Court, 
Ainslie, J—I concur in the order made by 
Mr. Justice Bayley. 
e 


The 2nd July 1872. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
` Judges. 


Joint Family—Axncestral Property—Posses- 
a fae Mirae” 
Case No. 181 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan, dated the 30th September 1871, 
affirming a decision of the Moonsiff of 
Burdwan, dated the 18th May 1869. 


Banesshur Dass (Defendant), Appellant, 
versus 
Banee Madhub Dase (Plaintiff), Respondent. 


Baboo Opendro Chunder Bose for 
Appellant, 


Baboos Mokesh Chunder Chowdhry and 
.Gresh Chunder Mookerjee for Respondent. 


Where it wes found that the in ute was 
the ancestral Fy ere toa 


and that y to that m the property 
reverted to the was in tts possession jointly, 
Hep that the of the parties and the fact that 


Kemp, J.—Tuis case was remanded by 
Justices L. S. Jackson and-Dwarkanath Mitter 
on the 29th of August 1870. The Judges 
observed “that if the issue of limitation 
“should be decided in favor of the plaintiff, 
“the Court will then direct its attegfjem to 
“the main issue on the merits, which is whe- 
“ther the property in dispute after being 
“sold was purchased by one of the brothers 
‘í for the benefit of all three ; and that much 
“light would be thrown upon this issue by 
“gn enquiry as to whether the family was 
“nt the time joint or separate in estate.” It 
appears that the plaintiff in this case, one of 
three brothers, sued on the allegation that 
one-third share of the in dispute 
belonged to him. The defendant's case is 
that his judgment-debtor whose rights and in- 
terests he has purchased is the sole owner of 
the whole of the property. It is admitted 
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that originally this property was ancestral 
property. The plaintiff and his brothera, in 
another suit brought by the brothera, alleged 
that the property in dispute was not sold out 
and out to Lokenath, but that it was mort- 
gaged to Lokenath on the understanding that 
when the money should be repaid the mort- 
gagors would be entitled to get back the 
Property. On the other hand, the defendant 
alleges that Lokensth’s purchase was.an out 
and out purchase, and that Lokenath has sub- 
sequently conveyed the property to his 
judgment-debtor, Jadoo Kurmokar, who held 
the property seperately as his self-acquired 


The Court below, Baboo Digamber Biswas, 
Subordinate Judge, tried the two issues laid 
down by this Court. He found that the suit 
was not barred, and upon this point no ap- 
peel has been preferred. Upon the merits 
tho Lower Court foùnd that the defendant had 
failed to prove that Jadoo had held the pro- 
perty as his self-aoquired property ; that the 
plaintiff is’ entitled to a one-third share, and 
that he held that one-third share until dis- 
possessed by the defendant. He also held on 
the evidence that the male to Lokenath was 
not an ont and out sale, and that subsequent 
to the re-transfer of the property to the 
family, the plaintiff and his brother Jadoo 
were in possession. 

In ial appeal, it is contended that the 
deed of sale shows that the sale to Lokenath 
was an vut and out sale, and that the Lower 

was wrong in admitting oral evidence 
to vary the deed ; 2ndly, that the Lower Ap- 
pellate Court has not fonnd whether the por- 
chase was by the three 


On the first point, it being admitted that 
this property was originally the ancestral pro- 
poio the three brothers ; it also being 
ound bn the evidence that the property was 
not sold out and out, bat m ed to 
Lokenath, and that subsequently to that mort- 
gage or within one and a half year after that 
mortgage the property reverted to the family 
and was in its possession jointly; we think that 
the conduct of the parties and the fact that 
the possession reverted to the family are 
sufficient, under the Full Bench ruling,* to 
show that this sale to Lokenath waa not an out 
and out gale, but, as held by the Lower 
Appellate Court, a mortgage., 
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On the 2nd point, we think that there has 
been a clear finding by the Lower Appellate 


-acq 
perty, and it has therefore not been misplaced. 
We dismiss the special appeal with costa, 


The 6th July 1872. 
Present: 


The Hon’ble H. V. Bayley and W. Ainslie, 
wdges. 


Bont Zon Mahomedan Womsn— of 
Jor : Day 


Case No, 162 of 1872. 


Special Appeal from a decision passed 

the Judge of Mymensingh, dated tha 
31st August 1871, reversing a decision 
of the Subordinate Judge of that dis- 
trict, dated the 24th Marck 1870. 


Syud Golam Sobhan (one of the Defendants), 
‘ ; Appellant, 


versus 


Mauddun Mohan Paul (Plaintiff), Respondent, 


Baboos Kishen Dyal Roy and Nullit 
Chunder Sen for Appellant. 


Baboo Bhugobutty Churn Ghose for 


F Respondent, 
Where A wishes to ladies onder 
a bond executed in hair eee B under a maob- 
was no oœ A 
and B, A is bound to show that there was no o 
Timan e tet the advance was made after 
it was taken for and was 


(Tis, for the payment of their debts), and also that the 
money was app to the use of the 

Ainslie, J.—Tum suit is founded on a 
bond executed by one Abdool Hamid Khan 
for himself and his sisters by virtue of a 
mooktarnamah which contains a provision 
empowering him to raise money for the. 
payment of their debts. 

It has been found as a.fact that the bond 
executed by Abdool Hamid and the power 
of attorney under which he acted were 
genuine documenta, e : 

The first Court was of opinion that there 
was collusion between the plaintiff and 
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Atbdool Hamid; but this finding has been |: 


overruled by the Lower’ Appellate Court 
Ts dogma unnecessary to go into the 


questior of collusion in this case, for grant- 


ihg that there was ho collusion, still it was 
for the' plaintiff to dhow that there was no 
negligence on bis part. He, wishing to 
éliarge certain Mahomedan ladies under a 
_ bond executed in their absence, was bound 
to show that the advance was niade dfter 
satisfying himself that it was taken for 
their use, and was required by them for the 
purposes stated Tn the mooktarnamakh. 
Of course, he might so have shown that 


the money taken was applied to the use of 


tho Indies, and im thir wy connected them 


with the debt, but there is no evidence on 


any of thede poian We think, therefore, 
that thefirst Court was right in refusing to 
charge the ladies with the debt and costa. 


The appeal is decreed, the judgment of 
the Lower Appellate Court, as against the 


special appdilant, Syud Golam Sobhan, will 
be set aside with costs. 





The Sih July 1872. 
Present: 


The Hon'ble Sir Richard Couch, Kt. Chief 


Justice, and the Hon'ble V. Bayley, 


Judge. 


Guardianship, of Miaor— Revocation of oer : 


tifloate—Negleot of ‘Duty— Was 
Case No. 189 of 1872. 


Miscelldnsous Appeal from an order passed 


by the Judge of Dinagepore, dated the 
9th February 1872. 


Goonomonse Dossee (Opposite-Party), 
Appellant, 


versus 


Bhabo Soundures Dossee (Petitioner), 
Respondent, 


Baboo Nil Madhub Sein for Appellant. 
Baboo Kalee Kishen Sein for Respondent. 


have prevented the sales. i 

Couch, C.J.—Wa think the written state- 
ment su this in the judg- 
ment of the Lower Court, which is a 
sufficient reason for the certificate, 
vis„ “that the property the minor in her 
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:“ permitted to be sold for arrears and debts 
“of small amount when there was 


“ample fand in hand to have prevented the 
“males.” Tt may be that there was no, col- 
lusion on the part of the appellant with the 
other sharers; but assuming there was not, 
there was euch a neglect of duty on her 
part as would be quite a sufficient reason 
that ale should no longer be entrusted with 
the management of the property. 
The appel against the decision of the 
urt is dismissed with cosis one 
gold mobur. 





The 8th July 1872. 
Present: 

The Hon'ble Sir Richard Coach, Ké, Chief 
Justiod, and the Hon’ble H. V. Bayley, 
Jridge. 

Joiat Property — Partition —Recoution of Decres 
—Atiacknent of Share—Presemption— Onus 
Probaadi. ; 

Case No. 196 of 1872. 


Special A pea fron a decision passed by 
the Judge of Sylhet, dated the 80th 
September 1871, reversing 4 decision of 
the Subordinate Judge of the District, 
dated the 21st February 1871. 


Inder Goomar Doss (Plaintiff), Appellant, 

f versus 

Doolat Chunder Doss, Debtor, and Bhagomaut 
Doss, Claimant: (Defendants), Respond- 

ents. 


-| Baboos Mokiny Mohun Roy and Grish 


. Chunder Ghose for Appellent. 


Baboos Aushootosh Dhur and Ishur Chun- 
der Doss for Respondents. 

The prosmmption is in favor of a decree-holder, wh 
FT hls decree. attached the a s 
debtor, one of five brothers, in a joint property, 

ts undivided, and the ones is on the debtor 
there had been a partition of it. 


Couch, C.J.—T Hm case in the plaint was 
that the land in suit was the property of 
five brothers and in their possession, but 
that they made a private butwarrah, which 
being rejected. by the Court, the desree- 
holder in execution of his decree attached 
the share of his debtor, one of the brothers 


259 







1872,] Civil 








































in the said property, as if Ahere had been 


Bocha Gope Chow (Pauper Plain 
no partition. 7 S, i, 
Now the presumption would be in favor versui 
of the plaintiff thet the Property was ü 
undivided, and it wal for the defendant to _Brojo Gobind Doss (Defendant), 
make out that there had been a division of Respondent. 


{t It is not disputed that there was a 
decree of the Court in 1866 declaring the 
partition to be collusive. The plaintiff 
relied upon this and contended that, although 
a butwarrah had been made, it was collu- 
sive, But it was alleged by the defendant 
in appeal that there were two butwarrahs, 
one in 1261 which related to the subject- 
matter of this suit, and one in 1268 which 
related to other properties and which alone 
was set aside, It does not seem clear that 
it was so alleged originally. It was rather 
alleged that there was one butwarrah, but 
that it was not at onos entirely carried out 
for certain reasons. The Judge says that 
the plaintiff has called no witnesses. It is 
true the plaintiff called none; but he did that 
which was equivalent to calling witnesses, 
perhaps better, 'for the defendant’s witnesses 
who were conversant with the transection 
were cross-examined by him on the point 
and one of them deposed that there was 
only one butwarrah, That must be con- 
sidered to be very good evidence for the 
plaintiff. There is no foundation for the 
Judge's finding that the butwarrahs in 1261 
and 1268 were distinct and independent 
transactions, and that therefore the one 
being collusive did not affect the whole 
property. 1 

The judgment of the Judge is so un- 
founded that it must be set aside as 
erroneous in law. The judgment of the 
first Court will be reatored with oosta of 
the appeal. 


Baboo Kales Kishen Sein for Appellant, 
Baboo Doorga Mohun Doss for Respondent, 


A surety for a Next, under his obligation to tha 
to tha for any loss 


Ix 1865 a suit was brought Bocha 
Gope, the present plaintiff in Moonsift’s 


remaining flve buffaloes and their five yo 
ones born subsequent to the attachment. Go 

in defence pleaded that the five old buffaloes 
had died. The Moonsiff gave Bosha Go a 
decree for the value of the five old 5 


not finding his ae concerning the five 


held that no suit would lie against Gopal, 
decree-halder, but that Bocha Gope ought to 
have sued the Nazir who was respousible 
under Section 288 Act VIII of 1859. 

Bocha e then brought a second suit 
against tho Nasir, and obtained an ey patte 
decree, but being unable in execution to 
realize anything from him, applied to the 
Moonsiff for permission to execute the decreas 

inst Brojo Gobind who was surety for the 
Nazir under the Government rules. Tho 
Moonsiff, aad subsequently the Ju in 
appeal, held that, as Brojo Gobind not 
been a pary to the suit, he could not be 


Bocha Gope thereupon instituted this his 
third suit, in which he seeks to realize o 
amount due under his decree against 
Nazir, from the surety, and the Oallector on 
behalf of Government which took the bond 
from Brojo Gobind. The material part of 
the surety-bond will be found set ont below 
in the judgment of the High Court, The 
first Court held that the Nazir was liable, 
and failing him, the surety, and that the 
surety was not liable to the Government 
alone. The Judge on appeal held that the 
surety, under his bond, was liable to the 
Government alone and that Bocha Gope 
could not recover from the Magee 

8 


ee 


The 9th July 1872, 
Present: 

The-Hon’ble Sir Richard Couch, Kt. Chief 
Justice, and the Hon’ble H. YV, Bayley, 
Judge. 

Surety for Naxir—Liable only to Government. 
Case No, 294 of 1872, 
' Special A a decision passed 
t Tole Sylhet, dated the o 
October 1871, reversing a decision of the 


Subordinate Judge of that district, dated 
the 2lgt Jane 1871, 


~ 
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The plaintiff now appeals specially, and 
one of his grounds of appeal is that a surety 
for a Nasir is to all intents and purposes 
liable "for all the acts done in his official 
capacity, and that the Lower Appellate Court 
was wrong in holding that such surety is 
liable for the acts of the Nazir to the 
Government alone. 

Couch, C.J—The decision appealed 
The party could only be 
ation as surety. It was 


“ Nasir) appropriates to himself the tehbil 
“orahy money i 
“a Nazir or otherwise causes loss or becomes 
“Hable to Government for any sum, then 
“neither I nor my heir will object to pay 
“ the appropriated money, and the loss in- 
“ ourred will be recovered by sale of the 
“ property pledged.” -Itis clear that what 
he undertook was to 
ment for any: loss that the latter might inour. 
The plaintiff has no right under that bond 
to Government. to recover against him for 
WTO acts such as misappropriating goods, 
&o., done by the Nazir. 

The decision df the Lower Appellate Court 
is right, and this appedl must be dismissed 
with costs. 


—— 


‘The 10th July 1872. 
Present: 


The Hon’ble Sir Richard ‘Couch, Ke, Chief 
Justice, and the ‘Hon’ble W. Ainslie, 
Judge. 

Res Adjidicata— Butearra, 
Case No.-1012 of 1871. 


Appeal from a decision passed by 
the Subordinate Judge o Tirhoot, dated 
the Ulih July 1871, affirming a decision 
of the Moonsiff of Durbhanga, dated the 
80th January 1871. 


Sheikh Hossein Buksh, ‘alias Zamoorut Ali 
- and others (Plaintiffs), Appellants, 


versus 
Sheikh Musurid “Hossein and others (Deferid- 
ants), He its. i 


Moonshso Mahomed Fusoof fir Appellarits, 
Mr. C. Gregor for Respondents. 







indemnify the Govern- | put 
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Couch, C. J.—Tum suit in which the de- 
cree in 1868 was made appears to have been 
brought by the plaintiff against the vendor to 
establish a right to the 9 gundas which were 
alleged to have been sold to the plaintiff, and 
the first defendants in this suit appear to 
have intervened, and to have got themselves 
made defendants, and then a decree was 
passed declaring the plaintifs right, and 
directing that his 9 gundas were to be taken 
out ‘of the pwttee which was then the 7} 
tee. 

Now, it seems that, before the decree was 
pronounced, the plaintiff was himeelf a party 
to the partition proceedings before the Ool- 
lector, and itis not correct, as is stated in 
the pleint in the present suit, that the firat 
defendants procured ‘the share to be included 
along with their share in the puttee of 5 
annas, 1 gunda, and 2 cowrees. The fact is 
that, pending the suit and before a decree 
was made in it, this partition was e to 
which the plaintiff was just as much a party 
as the defendants. The plaintiff now says, 
in effect :—“ I cannot execute my decree, I 
 gannot find out my 9 gundss,” and he asks 
now that his right may be declared against 
the same defendants as were parties to the 
‘first suit, ‘and against whom he got his de- 
cree: It was a decree affecting them eo far as 
they hed any interest in the 7} puttec share, 
and his present suit isto establish the right 
and io have his 9 gundas given to him out of 
the same property ; itis a second syy—upon 
the same cause of action, which cannot be 
allowed. If, subsequently to his obtaining 
a decree, there had been dealings with the 
property by different persons which might 
render it necessary that they should be 
brought before the Court, we do not say 
there ‘might not be cases in which a second 
suit might be brought, butnot asuit to estab- 
lish the right against the same parties as 
it had been established againat in the former 
suit. That would be a suit to execute the 
decree in consequence of circumstances hap- 

after it had heen made; but this is 


-| not a a case of that kind. The plaintif has 
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got himself, undoubtedly, into a position of | Quare—Whether, after deciding that no. special TA 


considerable difficulty, but the difficulty has A T E ETP AEA E E EE 
arisen from his own fault. If, at the time dismissing the sult against a defendant against whom 


when he became a party to this partition, he 
had a clainrwhich he Wes enforcing in a suit, 
.and which he must have supposed was a good 
claim, he ought to have taken care to have 
had it included in the partition proceedings, 
or to have withheld his consent to them, 
until it was ascertained what he was entitled 
to. No doubt, he has very greatly in- 
creased the difficulty of executing the decree 
of 1868, if he has not made it impossible to 
do s0, by his own act in becomin & party to 
these partition proceedings e brings a 
second suit really to establish the right that 
was established in. the first suit, because he 
says, “ I cannot execute the decree, and can- 
“ not find out the property declared to be- 
long to me,” but the Code of Civil Prooe- 
dure says that a second suit shall not be 
brought for the same cause of action, and this 
is for the same cause of action, On that 
ground we mast hold that the decrees of the 
Lower Courts dismissing the suit were right, 
and the appeal must be dismissed with costa, 


m 
had given a joint and whe did not 
eppatl ia tho Lowa Appeliste CoE T 

Glover, J—A PRELIMINARY objection is 
taken under Section 102 of Act of 1869 
that the suit being one for arrears of rent 
amounting to less than Rs. 100, and no 
question having bean decided with regard to 
title or to any interest in land as between 
parties having conflicting claims thereto, no 
special appeal wilt lie. e think this objec- 
tion must be allowed. We have read the 
judgments of both Courts, and wo find that 
the only question decided was whether the 
defendant was or was not the tenant of the 
plaintiff, and whether he was bound to pay 
him rent. It has been contended by the 
pleader for the special appellant, that, inas- 
much as one of the défendants is said to 
have come in by purchase as regards & portion 
at least of the land for which the rent was 
claimed, there was, as a matter of fact, a 
question of title decided by the Moonsiff. 
We find that this is not so ; but even if there 
was any question of title involved in the case, 
it must be according to the Section a question 
between parties having conflicting claims to 


The 10th July 1872, ee 
y a the land. Butin this case the contention, if 


Present : |jany, was not between the parties to the suit, 

nor was there any conflict of claims between 

The Hon’ble F. ae and F..A. Glover, ‘them, Then it is said that-in y caso the 
xdges. Judge was not justified in diamiming the 

Special Appeal—Act VIIF of 1869 B.C. s. Toa leuit as inst Punchanun against whom «he 
Questions of Title—Jarisdiction— Dismissal | Moonsiff has ven @ joint decree, and who 





of Suit against noa-appealing Defendant 
Case No. 259 of 1872. 


Special Appeal from a decision passed. by 
the Judge of West Burdwan, dated the 
24th August 1871, reversing a decision 
of the Moonsiff of Chowkee Ondak, dated 
the 26th May 1871. 


‘did not a to the Judge. It is very 
‘doubtful whether woe could at all consider 
‘this question after deciding that no special 
‘appeal lies to this Court; but in any case there 
‘is no necessity for our doing zo, Rs we find 
‘that Panchanun has not been made a respond- 
‘ent to the special appeal, The special appeal 
is dismissed with costs. 





W. Markby, and W. Ainslie, Judges. 


: Appeal—Jurisdtotion— Act VI of 1871 s. 2 
Amount or Valus of Swit, 


Application for the admission of a Regus 
lar Appeal froma decision of the Sub- 
ordinate Judge of Gya, dated the 22nd 
February 1872, 


I 
Sridhar Chuckerbutty and another. 
(Plaintiffs), Appellants, | The 11th July 1872. 
versus Present : : 
Koonjo Behary Biswas (one of the:Defand- lhe Hon’ble Sir Richard Couch, Ké, Chief 
anta), Respondent, | Justice, and the Hon’ble H. V, Bayley, 
| 


Baboo Nilmadhub Sein for Appellanta, 


_Baboo HMohendro Lall Mitter for Re 
spondent. 


A 1 
ana On, ks Ti'n a cae har 02 Act VITI of 
any) as to title was not between the to the 
mtaa pe 


| 
j 


] 
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Dooly Chund and others (Plaintiffs), 
Appellants, 


. DETINE 
Nirban Singh (Defendant), Respondent. 
Baboo Nil Madhub Sein for Appellants. 
Case No. 244 of 1871. 


Regular Appeal from a decision passed by 
ths Subordinate Judge of Bhaugulpore, 
dated the 25th September 1871. 


Baboo Nurrender Narain Singh (Plaintiff), 
Appellant, 


versus 
Sree Narain Doss and others (Defendants), 
Mr. Woodroffe and Mr. C. pie for 
_ Appellant, | 
Baboo Unnoda Pershad Riese for 
Respondents. 
Cases Nos, 199 and 260 of 1871. 


Regular A ls from a decision passed iy 
the Sulordinate Judge of Gya, dated 
the 18th July 1871. 

Case No. 199. 

i Neerbhoy Singh (Plaintiff), Appellant, 

Eampershad Singh and others (Defendants), 

espondents. ` 

Mr. R. T. Allan and: Baboos Mohesh 


Chunder Chowdry and Nil Madhub Sein 
` for Appellant. 


Baboos Kales Mohim Doss and Chunder 
Madkub Ghose for Respondenta. 


Case No. 260: 


Rampershad Singh and others (Defendants), 
\ Appellants, 
versus 


Neerbhay Singh (Plaintiff), Respondent, 
Baboos Kales Mohun Doss and Chunder 
, Madhub Ghose for Appellante. 
Mr. B.° T. Allan and Baboos Mokesh 
Chunder Chowdhry and Nil Madhub 
Sein for Respondent. - 


[Vol. xvit. 


Ra for property exceeding value 
e aA E a leak REA one agp Taa 
that according to a 43 Act VI of 
1871, will lie to the High Court. 


THESE cases came 6n for hearing aa a 
estion submitted as follows by the . 
trar in the case of Dooly Chund Si 
others versws Nirban Singh. . 
Note by the Deputy Registrar —* This 
appeal is against the portion of the decree of 
the Subordinate Judge of Gya, dated the 
22nd February 1872, which disallowed the 
claim im swit to the extent represented by 
the amount at which this appeal is valued, 
vis, Rs. 3,675, the entire claim being 
Ba. 7,985. í 
# With reference to each of three similar 
appeals, the 4th’ Bench has, to-day, held 
that, “under s. 22 Act VI of 1871, the 
appeal ought to have been preferred in the 
Court of the District Judge, inasmuch as the 


‘| subject-matter in dispute does not exceed 


Es. 6,000 in value,” and directed “the 
case” to “be sent down to the District Judge.” 

“ But for this order, the office would have 
received this appeal under the impression 
that the terms “the amoyni or value of the 
subject-matter in dispute,” as used in s. 22 
Act VI of 1871, are synonymous with the 
terms “suits emoceding the amownt or 
value” used in s. 4 Act XXV of 1887, 
which have been re-enacted first by Act XVI 
of 1868 (s. 18), and next by the more recent 
Act of 1871 above quoted. 

“Under the circumstance, however, I must 
refer the appeal to the Ist Bench, to which 
the district it has come up from indicates it 
to belong, for orders as to its admission or 
otherwise.” 


A Bench of four Judges having been 
appointed for the decision of the question, the 
three other cases (vis. Regular Appeals 
Nos. 244, 199, and 260 of 1871), in which 
the same question was raised, were also 
referred for the determination of that panch, 
The matter came on for bearing on the 24th 
June 1872. 

Mr. Woodroffe.—I appear on behalf of 
the appellant in the appeal No, 244 of 1871. 
My cljent was plaintiff, and he brought his 
suit valuing the property, the subject-matter 
of that suit, at Rs. 7,966-1-6. The case 
was heard before the Subordinate Judge of 
Bhaugulpore, who delivered his judgment on 
the 25th September 1871, in which he gave 
a modified decree on behalf of my olient for 
7 annas 4 gandas and $ cowries of the pro- 
perty and costs in proportion. My client, in 
dissatisfaction of the judgment of the Lower 
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Oourt in so far as it dismissed the remainder 


of his claim, filed his memorandum of appeal 
on the 10th October 1871, stating that his 
suit was for confirmation of possession and 
declaration of title garding 7 annas 19 
gundas and 2 krans, for possession of l 
anna 17 gundes and I$ krants with wasilat, 
and for partition of the whole 9 annas 9 


das and 3 krant, and laying his appeal at 


4,418-5-9, the valuation of the whole 

share being made up of different amounts 
coming up to that sum. 

On this appeal being called on for hearing 


before another Bench consisting of the Chief 


Justice and Mr. Justice Bayley, it was ob- 
jected on the part of the respondent that 
the appeal could not be heard before the 
High Court, inasmuch es the value of the 


property, with 
hed been laid, was only Ra. 2,418, 


of the appeal the respondent may take any 
objection to the decision of the Lower Court 
which he might have taken if he had pre- 
ferred a te appeal from such decision.” 
It is manifest thet the t is not an 
objection to the decision of the Lower Court. 
Tt is an objection (if any) to the jurisdiction 
of this Court or to its regularity in i 

this appeal, there ha been no cross-appeal 
in this case. ore, unless it comes 
within s. 848, the respondent has no foot- 
ing upon it, With respect to the second 
point, it appears to me to be very plain that 
the decision upon which the respondent re- 
Hed in making that objection is one that 
is not well founded. The decision was one 
of 28th May 1872 in Regular Appeal No. 
281 of 1871 (Sreemutty Sreemutty Dosseo 
andm€pother, defendanta, appellants, verses 
Sreemutty Soudamenea Dossee, plaintif, re- 
spondent) by L. S. Jackson and Markby, J.J. 
It appears from the decision of that case 
that it is not at all analogous to the present 
case. In that case the plaintiff valued the 
subject-matter.of his suit above Ra. 10,000, 
vis, the value of the lands at Rs. 7,926 
and of the meme profits at Ra. 4,417-0-16, 
laying his suit at Rs. 12,848-0-16, Tho 
defendants objected that the mit had ‘been 
over-valued, and the Lower Court came to 
a finding by which the total value of the 
claim was established to be Rs. 6,917, and 
decree was given in favor of the plaintiff, 
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The defendants of their own motion, and 
contrary to the finding of the Court, chose 
to lay the appeal at Rs. 2,500. Tt would 
appear thet the contention of the defendants, 
appellants, in that case was that from the 
beginning to the end of the question there 
never had been in that suit before any Court 
property of higher value than Rs. 2,500. 
Their Lordships, without giving any reasons, 
recorded the following judgment: “ Under 
Section 22 of Act VI of 1871, the appeal 
ought to have been preferred in the Court of 
the District Judge, inasmuch as the subject- 
matter in dispute does not exceed Rs. 5,000 
in value.” I therefore contend that that is 
not an analogous case, and that the judgment 
in thet case is not correct so far as it went. 
But supposing that it is correct, it hes no 
bearing upon the case before us. The ques- 
tion turns upon the meaning of the Bengal 
Civil Courts Act VI of 1871, Chapter IIT, 
entitled Ordinary Jurisdiction. Sections 18 
to 20 define the jurisdiction of District 
Judges, Subordinate Judges, and Moonsiffa. 
Section 21 allows an appeal from the District 
Judges and Additional Judges to the High 
Court ; and Section 22 enacts that “ appeals 
from the decrees and orders of Subordinate 
Judges and Moonsiffa shall, when such ap- 
peals are allowed by law, lie to the District 
Judge, except where the amount or value 
of the subject-matter in dispute exceeds 
Rs. 5,000, in which case the appeal shall lie 
to the High Court.” There are two possible 
constructions which can be put upon those 
words “ the amount or value of the subject- 
matter in dispute,” vis., amount or value in 
dispute in the suit or in the appeal. I sub- 
mit that the former construction is the 
correct one. This isa matter dealing with 
the ordinary jurisdiction of these Courta, 
and it seeme to me that the value of the 
suit as originally laid is, where that value is 
correctly laid, the test to be used in deter- 
mining to what Court the appeal will lie ; and 
I submit that, if it was intended to be other- 
wise, there would surely have been some 
such words as “decree in appeal” put into 
the Section to convey that meanihg, supposi 

that that was the meaning present the 
minds of the Legislature. As this Act is of 
recent date, it is not ble to find any 
decision on the Act itself. [Cowch, C. J— 
Was there no previous Act or tion ?] 
The previous Act was Act XVI of 1868, 
8. 18, which was as follows: “In suits 
decided by any Subordinate Judge in the 
exercise of his- original jurisdiction, of 


Which the amount or value of the subject. 
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matter does not exceed Bs. 5,000, an appeal 
shall lie to the District Judge to whoes 
control such Subordinate Judge is subject. 
In all other suits decided by any Subordinate 
Judge” the appeal lay direct to the High 
Court. There can be no question that under 
the wording of s. 18 Act XVI of 1868, 
the invariable practice was to admit such 
appeals. There is nothing in Act VI of 
1871 to show any intention on the part 
of the Legislature to alter any law as there 
laid down. It ,is an Act to consolidate the 
law. Then, again, what is the difference in 
the wording of the two Acts? Act VI of 
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as to the entire claim. Thereupon the plaint- 
iff deaired to that portion of the case 
which bad been decided by this Court in 
appeal to England. The defendant objected 
that the value of the afpeal fell short of Ra. 
10,000, and that consequently the appeal was 
inadmissible. The learned Judge observed :— 
“Now the whole property to which this 
demand or question related was admittedly 
of the value of more than Rs. 10,000. It is 
true that, as to a portion of the demand, the 


‘plaintiff failed in the Court of first instance, 


1871 s. 22 says that “an appeal shell |’ 


lie to the District Judge except when the 
amount or value of the subject-matter in 
dispute exceeds Rs. 5,000.” Under Act 
XVI of 1868, a 18, “in suits decided 
by any Subordinate Judge of which the 
amount or value of the subject-matter does 
not exceed Rs. 5,000, an appeal shall lie to 
the District Judge.” There’ is the same 
term used in both, “the amount or value of 
the subject-matter in ute,” “the amount 
or value of the subject-matter.” It, there- 
fore, appears to me that's. 22 Act VI of 
1871 must be read thus :—“ In suits de- 
cided by Subordinate Judges in the exercise 
of their original jurisdiction, appeels from 
“--rees or orders of such Judges shall lie 
/ o the District Judge, except where the 
amount or value of the subject-matter in 
dispute exceeds Rs. 5,000.” It seems to me 
that.the same words are used in both Acts, 
except that the collocation of the sentences 
is slightly altered. As to what is the subject- 
matter of dispute between the parties, when 
we look at the heading of the Chapter of 
Act VI of 1871, viz., Original Jurisdiction, 
there can be no question that it is the subject- 
matter decided by the Lower Court in the 
exercise of its ordinary original jurisdiction, 
and therefore has no regard to the appeal. 
There -is a decision of L. S. Jackson, J. 
(6 W. R, Mis. Eul, 4), which has con- 
siderable on this matter. In that 
case the plaintiff brought a suit to assess 
rent upon a quantity of land in the occupe- 
tion of the defendant, laying the value at 
Ra. 12,400. The Lower Court dismissed the 
plaintiff’s suit as toa portion of the land, and 
gave him a decree for Rs. 9,282. The 
plaintiff did not appeal from that decision, and 
therefore it was final as regarded him. The 
defendant, being dissatisfied with the portion 
of the adbree against him, appealed to.the 
High Court, and the result of the appeal 
was that the plaintiff’s suit was dismissed 


and by his omission to bring that matter in 
appeal before this Court, the decision on that 
of the case has become final.” His 
ip then goes on to say :—*“ It does. not 
appear to me that the fact of appeal by the 
opposite party (as bringing that share of the 
property in respect of which he has been 
sdoceasful into question) is what determines 
the right of the other party to appeal, and 
consequently I think that in this case, even 
as the fact stands, the party who is dissatis- 
fled with a judgment which has been passed, 
is entitled to bring his portion of the case 
before Her Majesty in Council.’ His Lord- 
ship concludes thus :—“ H appears quite pos- 
sible that, if enquiry were instituted, or if 
the possible amount of wasilat which might 
be awarded were taken into consideration, 
the value might amount to Ra. 10,000. But 
I prefer admitting the appeal upon the 
ground I have stated, namely, that a party, 
having involved in his appeal a question or 
demand respecting property which on the 
whole is of the value of more than Rs. 
10,000, 'is entitled to bring his appeal, espe- 
cially where the whole prop was ori- 
ginally involved in the suit”. Just apply 
the principle I.have just stated, and see how 
it bears on the present osse. My client 
laid his suit at itted|y more than Rs. 
6,000, and he obtained a decree for consi- 
derably over Rs. 5,000, i. ¢., the amount of 
the suit less Rs. 2,418. His appeal q 
this sum of Rs. 2,418, and. because it is leas 
than Ra: 6,000, the respondent has made the 
present objection. Whether or not he can 
do so under s. 848, is a question which 
I submit for your Lordships’ decision. But 
whether he can or not under s. 848, he 
cannot raiso any question which will affect 
the whole claim so far as it has been decreed 
against him. Then, again, if my appeal 
only. lies to the District Judge, the District 
Judge would not have power to try his cross- 
ap The subject-matter of dispute means 
subject-matter of dispute in the suit; and 
whether or not we regard the light thrown 
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upon it by « 848, the appeal must lie 
to this Court, The Act does not expressly 
or, as if appears to mo, impliedly say that 
the amount must be the amount of dispute 
in the appeal. ° 
' Mr. Allan.—I appear in Regular Appeals 
Nos. 199 and 260 of 1871. In this case 
there are two appeals; the first (199) is 
preferred by my client, the plaintif against 
the defendants, the other by the defendants 
against my client. The sult itself was valued 
at Ra. 5,824-15-6-18, besides interest. No 
objection was taken by the defendant to the 
valuation „of the suit by the plaintiff, and 
the plaintiff obtained a modified decree. The 
appeal was preferred for Rs. 2,916-6-8-9, 
which was the amount disallowed. The 
defendants, not satisfied with the decree 
against them to the extent of Rs. 2,408-8-10, 
have preferred their appeal No. 260 of 1871. 
There is, therefore, this peculiarity in this 
case that there are two appeals, one by the 
plaintiff i tee the amount disellowed by 
the first end the second by the 
defendants repudiating liability altogether. 
Both these appeals are before your Lordships, 
and will be heard simultaneously. They will 
be against the entire decision of the first 
Court, and there is no question that the 
subject-matter of dispute is the whole sum. 
The question is one of great public import- 
ance, because if the decision of the Court 
be against the right of appeal to this Court, 
the result will be to prevent suitors from 
appealing to the highest Court in the country, 
and obtaining the best legal opinion. There 
can be no doubt that, until the present ques- 
tion was mooted, the uniform practice has 
been that, in all suits valued at Ra. 6,000, 
the regular appeal has been allowed to be 
filed in this Oourt. And the question has 
now for the first time been raised, whether, 
in violation of that former practice, there is 
anything in s. 22 Act VI of 1871 to 
shear that the Legislature intended to vary 
the procedure which has existed since 1887. 
In order to determine that, it is necesaary to 
construe strictly the words ins. 22; One 
of your Lordships thinks that the words 
“in appeal” may be added after the word 


“ dispute.” Now, that Section may be read :—. 


“ Appeals from the decrees and orders passed 
in suits by Subordinate Judges and Moonsiffs’ 
shall lie to the District Judge, except where 
the amonnt or value of the subject-matter in 
dispute exceeds Rs. 6,000.” The words 
“decrees and orders passed in suits” will 
constitute the antecedent to the words “in 
dispute.” {| Markby, Ji—We do not want 
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to introduce any words. The antecedent to the 
words “in dispute” is “appeals.”] Without 
introducing any words whatever, and looking 
to the words “in dispute” in s. 22, are 
they to be limited to the dispute in the 
appeal, or to the dispute between the parties 
in the suit? By analogy to the case cited by 
Mr. Woodroffe, I should say it is clear that 
the subject-matter in dispute must refer to 
the suit; and why the same principle should 
not be adopted on the present occasion, I can- 
not understand. The sum or value clearly 
involves the whole sum.’ Should your 
Lordships however be inclined to think that 
the decree being under Ra. 5,000, the appeal 
can only be for that sum, I would ask your 
Lordships to remember that under s. 848, 
the respondent has a right to file a croas- 
appeal for the whole amount; and until 
the appeal of the appellant is concluded, 
it cannot be said that the respondent cannot 
claim the whole amount. Therefore, until 
the Court decide the matter in dispute, the 
amount or value will be the whole sum. In 
6 W. R. Mia. Rul, 102, it was ruled by a 
Full Bench thet a respondent may file with 
the Registrar, before the hearing of the 
appeal, a written notice of the objections 
which he intends, under s. 848 Act VII 
of 1859, to take at the 3 so thet 
up to the very latést moment, the mub- 


joct-matter of dispute is not the amount in 


dispute in the appeal; and it is quite clear 


‘that, in the cas in which I appear, the two 


sums added together amount to more than 
Es. 5,000. .Then in 8 W. R., 822, it was 
held that, though a notice of a cross-appeal 
may be lodged, with the Registrar previously, 
the cross-appeal itself must, under s. 848, 
be taken at the hearing of the appeal. 
Therefore, looking at the previous practice 
and at the words of s. 22 Act VI of 
1871, the words “in dispute” must refer to 
the subject-matter of dispute between both 
parties, and not the amount in dispute in 
appeal which be altogether varied by 
the crudecappeal iied at the moment, 
Baboo Nil Madhub Sein.—I appear in 
support of the Appeal which has 
been preferred by Dooly Chund and others 
versus Nirban Singh. The plaintiff sued 
for about Rs. 7,000, and got a decree for 
about Ra. 8,000 principal. The origi 
claim was for Rs. 7,985, vis., principal Ra. 
8,000, and interest from the date of the bond 
to the date it was stipulated to be paid at 
the rate agreed on, and from the date the 
suit was brought at 6 per cent. per annum. 
By Regulation XVI of 1797 (respecting 
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appeals from the Sudder Court to the Privy 
Council), “the jadgment appealed against 
shall, exclusive of costs of suit, be to the 
value of £5,000" (s. 2); and “the value 
of the property constltating the subject 
of the judgment appealed against is to be 
determined according to the nature of 
such property, whether land, money, effects, 
or otherwise, according to the general rules 
prescribed in like cases for determining the 
value of the same property, when consti- 
tuting the cause of action in the Sudder 
Dewanny Adawlut and the several Civil 
Courte subordinate thereto.” By Rule I 
of the Rules annexed to the order of Her 
Majesty in Council of the 10th April 1888, 
it was provided that no appeal should be 
allowed, “ unleæs the value of the matter in 
dispute in such appeal shall amount to the 
sum of Co.'s Rs, 10,000 at least.” By re- 
ference to 7 Moore’s L A. 261 and 688, it 
will be seen that, by matter in dispute, is 
meant the whole sum involved in the suit, 
which was the subject of judicial enquiry 
in the Courts below. The first law which 
was with regard to the jurisdiction 
of the lata Budder Court, in the metter of 
appeals, was Act XXV of 1837, in Section 
4 of which it was enacted that, “in all guits 
exceeding the amount or value specified in 
Clause 1 Section 18 Regulation V of 1831 
(cr Rs. 5,000) which shall, under the au- 
thority of Section 1 of this Act, be referred 
to a Principal Sudder Ameen, the appeal 
from the decigion of euch Principal Suddar 
Ameen shall be direct to the Court of Sudder 
Dewanny Adawlat.” By a Construction of 
the Sudder Court upon this Section No. 1282 
(Oonstructions S. D. A., 1798 to 1847, p. 587, 
it was “held on a reference from the Judge 
of Mymensing that, in @ suit laid ata sam 
exoseding Rs. 5,000, but in which the Prin- 
cipal Sudder Ameen gives a decree for a sum 
leas than that amount, the appeal from the 
Principal Sudder Ameen’s decree lies to the 
Budder Dewanny Adawlut.” 

I will now put a case from which it will 
be seen that, if the subject-matter in dispute 
in æ 22 Act VI of 1871 be taken to 
mean the subject-matter of dispute in the 
appeal, great difficulty will arise. Suppose 
A sues B for Ra. 60,000, and B pleads non- 
liability, and A geta a decree for Rs, 2,000. 
A prefera a regular appeal in the High 
Court for Rs. 48,000, and B appeals to the 
Judge for Rs. 2,000 on the ground of non- 
liability. * Should B get a decree in his 
appeal, A must prefer a special appeal. But 
suppose the special. appeal is. dismissed os 


containing no ground of law, and A’s regular 
appeal is decreed upon the evidenoe. B appeals 
to the Privy Council against the decree 
of the High Court, whose decision in special 
appeal remains final, urless A obtains special 
leave to appeal to the Privy Connell, and then ' 
their Lordships may have before them two 
conflicting decisions between the same parties 
upon the same evidence. Or, suppose that in 
B’s appeal before the Judge, A takes an 
objection at the hearing of the appeal under 
8. 848, and the Judge then tries the 
whole matter valued at Ra. 50,000. Sup- 
pose then that the Judge decrees B’s appeal, 
and dismisses A’s cross-appeal, A thereupon 
prefers a special appeal, and your Lordships 
will not be able to go into the evidence ; so 
that if the special appeal is dismissed, and 
the matter goes up in appeal to the Privy 
Council, their Lordships will have before 
them only one judgment upon the evi- 
dence. 

I. will put another case. Where there are 
no Small Cause Courts, the suits cognizable 
by those Courts where they exist are brought 
in the first instanoe before the Moonsiff, and 
from him in appeal to the Judge, whose de- 
cision is final both in original suits and exe- 
cution of decrees. ‘Suppose a suit is brought 
for less than Rs. 5,000, and the decision 
passed by.the Judge remains final, and sup- 
pose the decree has swelled to more than 

5,000, and the Moonsiff passes a decree 
against the decree-holder, will the appeal be 
to the Judge or to the High Court? 
[ Ainslie, J—Can the Moonsiff execute a 
decree above Rs. 1,0007] It has been held 
thata Court must execute its own decree. 
But suppose that there isa decree for costa 
above Rs. 10,000, and the matter comes up 
in regular appeal before the High Court, 
and suppose that the regular appeal is decided 
in favor of the decree-bolder, and the Court 
allows the execution to proceed, Acoord- 
ingly the decree-holder executes his 
and realizes the amount of his decree from 
the gale of the property. But suppose a 
balance of Ra. 500 is left, the same question 
will be raised, and the matter will have to 
go before the Judge in regular appeal, 
whereupon the Judge may hold that the 
whole transaction was denamee, and disallow 
the execution. [Cowck, O. J —If yon sup- 
pose such. cases, the other side may quote 
oases of a different kind in support of their 
views.) I will only add that the words in 
the “suit” or “in the appeal” are left out of 
the Section, and: therefore I contend that it 
was not the iutention.of the Legislature to 
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the Court found that the plaintiff was noé 
entitled to more than Ra. 2,500, the value of 
the lands without the mesne ta, inaamuch 
ag his claim to meme profits had not been 
decided. The defendant appealed to the 
High Court, laying his ap at Ra. 2,500, 
and the question was whether the plaintiff 
could raise the question as to mesne profits 
under s. 849. Suppose a party brought 
a suit for Rs. 10,000, and got a decree for 
Rs. 4,000, his claim being dismissed as 
regards Rs.. 6,000. According to the oon- 
struction I am putting upon the lew, the 
defendant will have to appeal to the Judge in 
respect of the Bs. 4,000, If the plaintiff 
chooses to appeal, he can appeal to the High 
Court for Rs. 6,000, and then the case that 
may be pending before the Judge may be 
brought up by a motion made before the 
Court, so that the inconsistency complained 
of will be removed. 

Mr. Gregory (in reply).—With reference 
to the contention that Act VI of 1871 was an 
Act to consolidate and amend, the words 
in the Preamble were “to consolidate and 
amend the law rela to the District: and 
Subordinate Civil Couris.” This shown 
that the law did not mean to take away any 
appeal which was hitherto allowed to the 
Sudder or High Court; and inasmuch as 
there are no distinot words in s 22 to 
limit the construction as contended for by 
the other side, the appeals allowed to the 
High Court were clearly intended to remain 
as before. [Couck, C. J.—There ere clauses 
in this Act which apply to the High Oonrt. 
We are not to see the Preamble, when we 
find ' that the enactment itself is clear.] 
Reference has been made to m. 19 and the 
other Sections preceding 8.22. I do not 
think that the preceding Sections affect the 
matter at all. The words “to all like 
suits in which” in s 20 do not appear in 
a. 22, If the latter Section was meant 
to refer to the amount or value in the 
appeal, then some such words aa “in which” 
would be found in it as in 8. 20. [Cowoh, 
0. J—The words “in which” do oocor in 
s 22.] The words are “in which case,” 
and they only refer to the amount as deter- 
mining whether the appeal lies to the 
High Court or the Judge. [Ainslie, J.— 
You may substitute the words “in cases in 
whioh” for “whon.”] [Coneh, C. J.—Sup- 

that there is a decree for Ra. 10,000 
(as my brother Markby pute it), and the - 
defendant complains about an excess of 
Re. 5,000, and offers to pay Ra. 5,000, is 
he obliged to appeal to the High Court.on 
88 


change the procedure which has existed since 
1887. 

Baboo Unnoda Pershad Bannerjec 
(contra).—The whole question turns on the 
construction of s. 22 Act VI of 1871. Under 
the old law the practice hitherto has been that 
the appeal Jay to the Sudder Court or the High 
Court according to the value of the suit, Act 
XXY of 1837 s. 4 enacted (reads). Act VI 
of 1871, however, was changed in the phraseo- 
logy. Under Act XVI of 1868, the general rule 
wes thet the appeal lay to the High Court, 
except where the value of the suit was below 
Bs. 5,000. Under Act VI of 1871, the ex- 
ception is that, if the value exceeds Ra. 5,000, 
the appeal shall lie to the High Court, other- 
wise to the Judge. Why should the Legis- 
lature have used the words “in suite”? Seo 
tions 19 and 20 refer to original suits. 
After having disposed of the jurisdiction of 
the Civil Courts in respect of its original 
jurisdiction, s 21 refers to appeals, as also 
s. 22, Therefore the words “amount or 
value of the subject-matter in dispute” in 
s. 22 could not possibly mean subject- 
matter of dispute in the mit, for that Section 
refers ouly to appeals, and it evidently means 
amount or value of the subject-matter of 
dispute in appeals, Mr. Woodroffe cited a 
case from the 6 W. R. to show what con- 
struction had been put upon the law relating 
to appeals to the Privy Council. Now, the 
Bulea in the Privy Connoil lay down that no 
appeal should be allowed “unless the value 
of the matter In dispute in such appeal shall 
amount to the sum of Co's Ra. 10,000 at 
least.” [Cowch, C. J.—Those words “in 
such appeal” are omitted in the Charter, 
The words in the Charter are :—“ Provi 
that the sum or matter at issue is of the 
amount or value of not less than Rs. 10,000, 
or that such judgment, decreas, or order 
shall involve, directly or indirectly, some 
claim, demand, or question to or 
property amounting to or of the value of 
not leas than Rs. 10,000.” The latter words 
explain that the amount af issue does not 
mean the amount in suit but the amount of 
' the decision of the High Court. Then Act 
VI of 1871 is not simply a consolidating 
Act It is an Act to consolidate and amend, 
end it lays down the jurisdiction of the 
different Courts. This is a question of juris 
diction, and it is not a queation raised under 
s. 848. The decision of 28th May 1872 
(cited by Mr. Woodroffe) is not applicable 
to the present case, inasmuch as objec- 
tion regarding over-valuntion was raised 
by the defendant in the Lower Court, and 
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account of Ra, 5,000, when he does not dis- 
ute the correctness of the decision as to 
5,000. ?] The expression “ subject-mat- 

ter in “dispute” would seem to point to what 
was tho amount of dispute in the suit, 
T Couch, C. J—How can the Rs. 10,000 be 
in dispute if the defendant admits Ra. 5,000? 
Suppose again that plaintiff has a decree for 
Es. 10,000, and after decree defendant 


wishes to appeal for Ra. 1,000, where would ' 


his appeal lie ? Under the old Jaw he would 
have been obliged te come to: this Court, 
because the language of the old law was so 
different But now that there has been a 
change of language in the new law, the quee- 
tion is whether it was the intention of the 


iar aps ae to alter the jurisdiction.] The 
Tight of ap to one or the other, 
which is what the Act provides for, is an- 
tecedent to what the appellant may do after- 
wards when ho makes up his mind to ap- 
peal. Then the difficulties under s. 848 
would be more serious, for suppose a decree 
is given for Ra, 5,000, and the suit is dis- 
missed for Ra. 5,000, and both parties appeal 
to the Judge, or one appeals and the 
other takes an objection by way of cross- 
appeal, the Judge would have to try a matter 
of the value of Re. 10,000. The jurisdiction 
of the High Court cannot be taken eway 
when there are no distinct words to that 
effect. 

Mr, Allan—Until the’ respondent files 
his cross-appeal under s. 348, it will be 
impossible for the Court to say what will be 
the amount in dispute in the appeal. And 
then as to the distinction made between 
ee. 19 and 20 as relating to original suits, 
and s. 22 as relating to appeals, I will 
only say that I draw from æ. 19 and 
20 my strongest argument in favor of my 
construction of s. 22, for ccording to my 
view, s. 22 id only a corollary of ea. 19 
and 20, and ss. 19 and 20 must be read 
in‘ connection with s. 22 to show what the 
latter means. Another reason, in support 
of my view of the matter, is that the deci- 
sions of the District Judge are not appeal- 
able to the Privy Council, and no attempt 
has been made to answer this objection. 

The judgments of the Court were deliver- 
ed as follows on the 11th July 1872 :— 

Couch, C. J.—The question which is 
. Talsed in this case is whether, where the 
original guit is brought for a sum exceeding 
Rs. 5,600 or for property exceeding that 
value, and the decree is for a less sum or for 
property of less than that value, the appeal 


is to lie to the District Court, or to this 
Court. 

Before the passing of Act VI of 1871, 
there was no doubt that in such a case the 
appeal lay to the Hig? Court. The words of 
Section 18 Act XVI of 1868, which was then 
the law, and which was only a continuation 
of the law, as it was previous to the passing 
of that Act, are very clear. They are :—“ In 
“suits decided by any Subordinate Judge in 
“the exercise of his original jurisdiction of 
“which the amount or value of the subject- . 
“matter does not exceed five thousand 
“rupees, an appeal shall lie to the District 
“ Judge, to abota control guch Subordinate 
“Judge is subject.” 

“ Tn all other suits decided by any Subor- 
“dinate Judge, whether, in the exercise of 
“his original or appellate jurisdiction, the 
m the decision of such Judge 
“shall be direct to the High Court.” 

Act VI of 1871 is entitled “An Act to oon- 
solidate and amend the law relating to the 
District and - Subordinate Civil Courts in 
Bengal;” and it recites that “it is expedient 
“to consolidate and amend the law relating 
“to the District and Subordinate Civil 
“Courts.” Although it purports to ba an 
amending Act, and such an alteration in the 
law as would be with respect to the 
Tight of appeal may be considered by some 
persons an amendment, I think so important 
an alteration ought not to be held to have 
been made by the Legislature, unless the 
language used in the Act shows a clear inten- 
tion to make it. 

Now, Section 22 of the Act, upon the 
construction of which the question ds, 
is one of several Sections which by 
defining the extent of the original jurisdic- 
tion of the District Judge or the Subordi- 
nate Judge. Section 19 provides that the, 
jurisdiction of a District Judge or Subordi- 
nate Judge extends to all original , suits oog- 
nizable by the Civil Courts. Seoubae 20 
declares that the jurisdiction of a Moonsiff 
extends to all like suits in which the amount 
or value of the' subject-matter in dispute 
does not exceed one thousand rupees, and 
Sectlon‘21 provides that appeals from the 
decrees and orders of District Judges shall, 
when such appeals are allowed by law, lie to 
the High Court; then Section 22 says :— 
“ Appeals from the decrees and orders of 
“Subordinate Judges and Moonsiffe shall, 
‘when such appeals are allowed by law, lie 
“to the District Judge, except where the 
“amount or value of the subject-matter in 


* dispute exceeds five thousand rupees,” being — 
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the same expreesion which is used in Section 
20 where the jurisdiction of the Moonsiff is 
defined. 
For my own part, I cannot see any reason 
for supposing that in this Section the 
lature intended by ‘ subject matter in dispute 
the subject-matter in dispute in the appeal, 
And there is this reason, I think, for its not 
being so ; the' appeal is only a stage in the 
suit ; it is not a fresh suit, but a part of the 
in the suit, and therefore, ardi-, 
narily, I shouid say that, with regard to the 
jurisdiction in appeals from - decrees and 
orders of the District and Subordinate 
Judges, the on ‘ the subject-matter in 
dispute’ wi mean the subject-matter in 
dispute in the suit itself, unloss, of course, a 
contrary intention appeared as in appeals to 
the Privy Council, w the language is ‘ the 
subject-matter in dispute in the appeal.’ 
‘Then there is another and a cogent reason 
why that construction should be adopted, and 
that is the extreme inconvenience, or worse 
than inconvenience, which would arise if the 
other oonstruction were ‘adopted. There 
might be, and no doubt there would be 
cases, and probably many, in which the decree 
being for a smaller sum than Ra. 5,000, and 
the whole suit coming by the appeal as it 


Bayley, J.—I am of the same opinion. 

Markby, J.—I am of the same opinion, I 
think the construction put by the Chief 
Justice on the Section in question is the 
right one, It is quite true that Mr. Justice 
L. 8. Jackson and myself, in considering thig 
same question, had decided that the appeal, 
wherever it was, for a sum less than Ra, 5,000 
must to the District Judge; but the 
matter has bean now much more fally argued, 

con 


by the Chief Justice, is a good ground for 
our holding that the Legislature did not 
intend to alter the practice existing at the 
time the Act was 

Ainslie, J—I concur. 





The 12th July 1872. ` 
Present : 
The Hon'ble W. Markby and W, Ainslie, 
Judges, 
ought to have been fora larger amount or 


for the whole of. the sum claimed ; and thus 
the District Court, as an Appellate Court, 


sig aa a VILI of 1859 s. 5—Sals 
Pi y—D (sotti : 


In th t 
a sum Rs. 5,000, and in a. suit 8. J. Letlio, Tears, 
of the description that ought to oome to the í 
versus 


ana in appeal. 7 
might also be the further diffoulty 
that the Plaintiff having got a decree for leas 
than Re. 5,000 being dissatisfied with it, and 
considering that he was entitled to the whole 
sum which he claimed, ie appeal to the 
igh Court against it, other perty ap- 
aoa to the District Court against the 
decree as it affected him, Probably in such 


The Land Mortgage Bank of India, Limited, 
Opposite Party, 


Mr. Branson for Petitioner, 
The Advocate- General for Opposite Party, 
A suit for the sale of mortgaged in satisfac 
4 ine “sult for 


tion of the a land” withm 
a case, the only course that could be adopted the moaning of a, VII of 1859, A decree in a suit 
would be for the High Court to have the diet dae Ce nd ke t with 
appeal to the District Court transferred to ty, the plaintif® to sell the ropecty 
itself, and hear both together. at the time of the and clear Of alt 


That is a state of things which would 
cause 60 mach inconvenience that I think 


- Where a decree was sought to be aot 
"the language of the Legislature admitting of | ind there were no manri ‘oe the Laval 
the construction that the subject-matter in | fom the part of the decree, the Court declined to 


dispute is the subject matter in dispute in the 
suit, we ought to adopt it If the intention 
was to make so important an alteration with 
regard to the jurisdiction in appeal as the 


Markby, J.—Im this case, a rile was 
issued calling upon the plaintiffs to show 
cause why the decree of the Judge of the 
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Twenty-four-Pergunhahs, dated 
October 1871, should not be set 
the ground that the said dearee was 
without juristdiction. 


aside upon 
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sable by the Judge of the Twenty-four- 
Pergunnahs, because it was not a suit for- 
land. It was contended that it was a suit 
upon a cause of action which arose in Cal- 


The decree in question was given ina cutta, where the defemdant was described as 


suit in which the plaint states that the suit 

' was brought “to recover Rs. 29,070-5-6, 
the aggregate amount of principal, interest, 
and costs due under a deed of mortgage, 
and in default of payment for sale of the 
mortgaged property.” 

The plaint then seta out briefly the pro- 
visions of the deed of mortgage, and that 
the plaintiff had been put to expenses in re- 
spect of certain matters connected with the 
property which they claimed to recover 
against the defendant ; that subsequently the 
defendant mortgaged the same property to 
one Dear; that the plaintiffs had given the 
tenants of the mortgaged property notice to 
pay the rents to themselves ; that they had 
demanded payment both from the defendant 
and from Dear, neither of whom had paid 
the money demanded. 

The plaintiffs prayed for a decree that the 
defendant should pey ‘to the plaintiffs the 
above sunt with interest. 

2. That, ih default of such payment be- 
ing made by a time to be fixed by the Court, 
the property mortgaged might be sold by the 
Court, the plaintiffs being at liberty to bid. 

8. That the amount to be realized by 
auch sale might be applied in payment of 
the amount to be decreed to the plaintiff, 
that the p)aintiffs might be at liberty to exe- 
cute the decree against the defendant or his 
property for any balance which might re- 
main owing, and that all proper parties 
might be ordered to concur in the convey- 


ance. 
4, That a Receiver should be appointed 


to manage the property. 
5. at, if necessary, an account should 
be taken. 


In the plaint, the plaintiffs were described 
as of No, 8, Mangoe Lane, Calcutta ; the 
defendant ss of the town of Calcutta, 
Attorney-at-Law. f 

The mortgage-deed is not before us, but 
it is stated to have been a conveyance by 
way of mortgage, and was made in Calcutta 
between Europeans; it was, therefore, pro- 
bably in the ordinary English form. It con- 
tained a power of sale, and a covenant for 
re-payment of the money. 

e mortgaged property is situate at 
DumD¢'n within the district of the Twenty- 
four Pergunnebs. 

It is said that this was not a suit cogni- 


dwelling. There was some doubt whether 
the defendant in fast then resided in Cal- 
outta or elsewhere ; butit was admitted that 
the defendant was not dwelling or person- 
ally working for gain in the district of the 
Twenty-four-Pergunnabs when the suit was 
brought : the plaintiffs however contended 
that the Judge of the Twenty-four-Per- ` 
gunnehs had jurisdiction, inasmuch as this 
was subtantially a suit for land. 

I think that the. plaint, so far as it asks 
for a sale of the mortgaged property in satis- 
faction of the mortgege-debt, isa “suit for 
land”. within the meaning of Section 5 of 
the Code of Civil Procedure which regulates 
the jurisdiction in this case, Mr. Branson 
contended that these words should be read 
as signifying those suita alone in which the 
land itself is sought directly to be recovered. 
It was admitted that a much wider construc- 
tion had been put by Mr. Justice Macpher- 
son upon the similar words of the Charter 
of the High Court; that learned Judge 
holding that a suit for foreclosure by the 
mo was as such a suit for land (1 
Ind. Jur, N. 8. 40), and that a suit for 
redemption was so also (1 Ind. Jur, NvS., 
819); but it was contended that these 
decisions were not correct. We see no 
reason to suppose this, They have never 
been questioned as far as we are aware. On 
the contrary, the uniform practice of this 
Court on its original side has been in accord- 
ance with them. They are also supported 
by the decision reported in 1X Weekly Re- 
porter, 178, where it was held that a suit 
brought to enforce a security against land 
was a suit for recovery of an interest in im- 
moveable property within the meaning of 
Clause 12 of Section I of Act XIV of- 1859. 
Upon the authority of these decisions, I hold‘ 
that a suit for land includes any suit in whioh 
a decree is asked for operating directly upon 
the Jand, and, therefore, includes any sult 
brought to enforce a security upon land. 

It was contended, however, that this was 
a suit neither for foreclosure nor redemption, 
nor in any way to enforce a security upon 
land, but simply for money to be recovered 
by the sale of the plaintiffs property through 
an attachment and sale in the usual way. 
This, however, is not so. It,{s perfectly well 
established that a decree in a suit like the 
resent in the mofusail Courts -enables the 
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plaintiff to sell the mortgaged property as it 
stood at the time of the mortgage and 
clear of all ‘subsequent incumbranoes ; and 
that such a sale completely bars redemption : 
whereas a suit brought simply on the pro- 
vision to repay the loan will only enable the 
plaintiff to sell the interest which the defend- 
ant has at the time of exeoution. I think 
that we cannot upon this rule enter into any 
enquiry as to the origin or validity of a 
procedure so well established. ` 

This being so, I hold that this is a snit for 
land in the same sense that a auit for fore- 
closure or redemption on the original side 
has been held to be a suit for land. 

Lastly, it is said by Mr. Branson that the 
decree is at any rate without jorisdiction 
so far as it directs execution to be taken out 
against the property of the defendant other 
than the mortgaged property. This con- 
tention is to some extent right. The Judge 
had uo jurisdiction to entertain a suit upon 
the covenant to repay. This bas no connes- 
tion with a suit for land ; and so far as it is 
a cause of action, it did not arise within the 
Twenty-four Pergunnahs. Before, therefore, 
proceeding with this part of the suit, the 
leave of this Court should have been obtained. 
Bat then there is this diffloulty in rectifying 
the error upon this application, The Judge of 
the Twenty-four-Pergunnahs had authority 
to order the mortgaged property to be sold ; 
he had also authority to find what sum was 
due from the defendant to the plaintiff upon 
the mortgaged security ; he had also author- 
ity to order the defendant to pay costs. 
Now we have not the actual decree before 
us, but only the minutes of the decree ; and 
supposing the decree to be in the same terms 
as the minutes, the only part of the decree 
which relates to this portion of the suit is 
that which directs that, ‘in the event of the 
“said purchase-money being less than the 
“total amount of principal, interest, and costs 
“hereby declared to be due to the plaintiffs, 
“the plaintiffs shall be at liberty to execute 
“tha decree against the defendant or his 
“property for the balance which may re- 
“main due.” But even this part of the de- 
oree is perfectly within the District Judge’s 
jarisdiction so far as relates to costs; and if 
the only balance which is now doe under the 
desree is for costs, or if the plaintiff is only 
executing the decree in respect of costs, the 
execution pro ings which are now being 
carried on, and which the plaintiff desires to 
get rid of, are perfectly legal. And we have 
no materials for separating the legal from 

the illegal part of this portion of the decree. 
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Indeed, this result is not at all contemplated 
either by the petition on which the rule is 
fonnded, or by the rule iteelf, which both 
pray that the decree may be altogether set 
aside ; and that is the only point the Adyo- 
cate-General has argued. I think, there- 
fore, that we ought not to set aside any part 
of this decree, and that the rule should be 
discharged. with costs. 

I am authorized by Mr. Justice Ainslie 
to say that he concurs in disposing of the 
rule in this way. 





The 18th July 1872, 
Present : 


The Hon'ble H. V. Bayley and W. Ainslie, 
- Judges. 28 
Act XX VII of 1860— Outstanding Dedts— Lim- 
itation — Disclaimer— Righi to Reni. 
Case No. 190 of 1872. 


Special Appeal froma decision passed by 
the Officiating Judge of Mymensingh, 
dated the 2nd August 1871, modifying a 
decision of the Subordinate Judge of 
that district, dated the 20th March 1870. 
Shibdyal Tewary Ohowdhry (Defendant), 
Appellant, 
versus 
Biddyamoyee Debia Chowdhrain (Plaintiff), 
Respondent. 


Baboos Kally Mokun Dass and Nullit 
Chunder Sein for Appellant. 


Baboo Rash Behary Ghose for Respondent, 


Act XXVII of 1860 does not contemplate that debts 
a certain dats or the dete of the certifloate shall 


Bayley, J—I ax of opinion that this 
special appeal should be dismissed with costs. 

The suit was originally instituted by 
Chundra Bolee Dabia, after whose death it 
was prosecuted by Biddya Moyee Dabia as 
her representative, against Shibdyal Tewary 
for arrears of rent under a kuboolent The 
kubooleut was given to one Bhoobun Moyee 
Dabis, the widow of Bhobanee Kishore 
Acharjee. Bhoobun Moyee a died on 
the 5th Joit 1274, and the aforesaid Ohundra 
Bolee Dabia succeeded as mother of Bhobanse 
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Kishore Acharjee. Subsequently she also 
died in Bysack 1277, and Biddya Moyee 
succeeded her. The first Court decreed the 
Seana suit but refused interest. The 
Lower Appellate Court dismissed the defend- 
ants appeal, and on plaintiff's cross-appeal 
allowed the interest 

The special appeal as brought before us in 
the petition of appeal, and in fact as argued 
before us, is mainly on the, points,—that 
Biddya Moyee Dabia has no right to sue, as 
she is not the defendant’s landlord ; that lim- 
itation bars the rent of Aughran and Magh, 
that there was an admitted ouster, and that 
` it was the duty of the Judge to see whether 
during that ouster the plaintiff has notre- 
alized the rent; that Chundra Bolee’s deed of 
gift in favor of Ram Kishore Acharjee was 
misconstrued ; and that interest ought not to 
have been given. f 

The plaintiff Biddya Moyee appears in this 
suit as the representative of Chundra Bolee 
Dabea under a certificate according to Act 
XXVII of 1860 authorizing her to collect the 
outstanding debts due to Chundra Bolee. 
Now, if the rents were due to Chundra Boles, 
the plaintiff, as her representative under the 
certificate, has every right to sue and collect 
them as owtsianding debts. The law does 
not contemplate that debts beyond a certain 
date or the date of the certificate shall not 
be collected, but that on the contrary it con- 
templates that all debts outstanding at the 
time of the death of the deceased due to her, 
shall be collected and accounted for. The 
case cited from 2 Weekly, Reporter, page 49, 
is not an analogous case, it not being for 
arrears of rent. 

It was then said that Ram Kishore 
Acharjee was made owner of Chundra Bolee’s 
property by means ofa qart wofa ofa 
deed of transfer, whereby she: conveyed all 
her rights to him. But Kishore comes 
forward in this suit and states thet he has no 
claim whatever to the praperty. 

It is said that a simple petition of the kind 
filled by this party under the deed is not suffi- 
cient to enable a party to disclaim rights duly 
conveyed. In this snit, the claim is for rent. 
If Ram Kishore ‘is the proper party to sue, 
and he comes forward and says that he is not 
the proper party to sue, and does not want 
the rent, the Court cannot force him to prose- 
cute this suit. 

As to limitation, it is quite clear that the 
period of 
year in which the arrear claimed shall have 
become due, is the period of limitation allowed 


under Section 29 Act VIII of 1869 B. C. for 
suits for the recovery of arrears of rent, and 
therefore the ettampt to regard the kista as 
the dates of cause of action and take out 
certain kists of rent as being barred by limit- 
ation is untenable. 

On the polnt of ouster the Lower Court 
finds ‘that there was an ouster although it 
says that there was no forcible ouster; but 
there is nothing. whatever to show the collec- 
tion of those rents legally and really due to 
the defendant was prevented by plaintiff. 

As to interest, I think the Lower Appellate 
Oourt’s reasons.as given by it are quite 
sufficient to justify the decision of the crose- 
appeal in the way the Lower Appellate Court 
decided it. 

The appeal is dismissed with costa. 

Ainslie, J—I concur in dismissing the 
appeal with costs. 


The 18th July 1872. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Kubooleut at enkaaced Rates—Notice—Deoree 
Sor less thax olaimsd—Informality of Notice. 


Case No. 188 of 1872. 

Special from a desision passed by 
the Officiating Judge of Midnapore, 
dated the 18th September 1871, reversing 
a decision of the Moonsiff of that 
district, dated the 4th January 1871. 
Gopeenath Jannah (Plaintiff ), Appellant, 

versus 


Jeteo Mollah and others (Defendants), — 
Respondents. 


Baboo Ashootosh Dhur for Appellant. 


Baboos Taruokaath Dutt snd Woometh 
Chunder Banerjee for Respondents. 


years from the last day of the EVA 
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plaintiff claimed to receive Rs, 118-9-5 as 
an area of 24 8 cottahs 1 

The defendant that he held 19 
beegahs § cottahs at a rent of Ra. 57-1-10, 
whioh could not be efhanced. 

The Moonsiff decided that the defendant 

held 22 beegahs 1 cottah 18 gundes, and 
that the proper rent payable was Ra, 96-14-6 
for which he decreed a Auboolext to run from 
the ensuing ; 
The Jaise on appeal, held that, as the 
intiff had failed to prove his right to a 
oolewé at the rate of Ra. 118-9-5, his 
suit should have been dismissed under this 
Court’s Full R ee Gholam Ma- 
homed versus Ali Khan (X Weekly 
Reporter, F. B., 14), and that In any case 
plaintiff ought not to have got a decree for 
enhancement, as the notice served on the 
defendant, was informal. 

The firat question we have to decide in 

“special appeal is whether the ruling laid 
down in Gholam Mahomed ‘versus Asmut 
Ali ‘Khan, and afterwards followed in 
Koanchun Deo Singh versus Teknet Sidhnath 
Singh (XV Weekly Reporter, 289), and in 
Shib Ram Ghose versus Pran Pariah and 
others (XIII Weekly Reporter, 280), applies 
to thia case. 

After fall consideration, and not forgetting 
the very important nature of the question 
at issue, I am of opinion that it doss not. 
In the cases referred to, the suit for a 
kubooleut was brought without any previous 
servioe of notice of enhancement In the 
Foll Bench case, exprees mention is made 
of this fact; and in the two others there is 
no allusion to any notice, and it appears to 
me that there is the widest possible difference 
between the two classes of cases. It may 
be, and I think it is quite right, that, where 
a landlord, without any previous notice sues 
2 tenant fora Awboolewt at a certain fixed 
sum, be should be held to a strict proof of 
bia claim to have a Awbooleut at that fixed 
sum, and that if he faila, his snit should be 
at once dismissed, even though he be able to 
prove that he is entitled to a Awboolewt for 
some smaller sum. And the reason is that 
the tenant has been’ taken unfairly by enr- 
prise. His first intimation of his landlord’s 
intention has been a suit for a kuboolemt at 
2 rate much higher than he has hitherto 
been paying; he has not been informed of 
the precise grounds on which this demand 
for a new contract is based; and he has had 
no opportunity, if he wished it, of avoiding 
litigation, except by paying the entire 
demand. In sach a case, it is right chat 
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the landldrd should be obliged to prove every 
title of his claim, and should have his suit 
dismissed if he fails. 

` But where the tenant has had fall and 
timely notice, the case seems to me very 
different. He knows that his landlord is 
dissatisfied with the present rate of rent, 
and thinks he ought to get more ; he knows 
what the grounds of the landlord’s claims 
are, and he knows whether or not he can 
expect to resist them. The landlord says— 
The rent you pay is less than you ought to 
pay; you have more land than you, say you 
have; other ryots of the same class and with 
similar advantages pay more; the produotive 
power of the land has increased, &0., &c. 
The rent you ought to pay is so much, and 
I desire that you enter into a new agreement 
with me at that rate. 

I do not see why, in such a case, the land- 
lord should not have a decree for what 
he can prove is a fair and legal demand. 
In the present case, the difference seems to 
have mainly arisen in consequence of there 
being more than one measurement standard 
relied on. But speaking generally, I do not 
see why, in cases where the ryot has had 
ample notice and fall opportunity of making 
out his own case, the landlord should lose 
his, and with it rights whioh have been 
nearly all of them established, merely because 
his estimate of what the ryot ought to pay 
was slightly exaggerated. I think he is 
entitled to have a kuboolext for what he 
has proved to be an honest demand, 

With regard to the second question, vis., 
the informality of the notice, I do not think 
the Judge is right. The notice contained 
no doubt all the grounds of enhancement 
allowed by law; and if it could have beeu 
shown that the ryot had been in any way 
prejadiced thereby, or had been in any 
difficulty as to what he was called upon to 
answer, there would have been some reason 
for disregarding it. But in this case the 
defendant has contested in the moat deter- 
mined manner every single ground of en- 
hancement, He has objected to the plaintiff's 
calculation of the area of his holding, has 
objected to the olasaification of his lands, 
to the rates of each different kind, and to 
the allegation that the productive power of 
‘the land had increased; and the Moonsiff, 
after taking evidence, gave a-decision on 
the merits of each particular objection. 

It is clear, therefore, that the defendant 
has been in no way prejudice? by the 
plaintifi’s lumping up together all the possi- 
ble grounds of enhancement in one notice; 
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and that being so,-I do not think that we 
should be justified in interfering. ` 
My opinion is, therefore, that the decree 
of the Judge should be reversed, and that 
of the Moonsiff restored with costs. ` 
Kemp, J.—I am of the same opinion. 





The 15th July 1872. 


The Hon’ble H. V. Bayley and W. Ainslie, 
Judges. 


Pleadings — Inconsistent Titles. 
Case No. 189 of 1872. . 


Special Appeal from a decision passed by 
the Assistant Commissioner and Subordi- 
nate Judge of Burpetiah, dated the 12th 
October 1871, affirming a decision of the 
Moonsiff of Burpettah, dated the 21st 
August 1871. : 


Doss Ram Doss (Defendant), Appellant, 
versus 


Mohendro Roy Dechs and another (Plaintiffs), 
Respondents. 
Baboo Bhuggobutty Churn Ghose for 
Appellant, 


Baboo Obhoy Churn Bose for Respondents. 


Plaintiff haring se up a title by purchase of tho whole 
eae mon C. was held Dot at liberty to change 
is case entirely and to come m and set up another and 
i founded either on inherit- 


inconsistent apparently 
ance or joint purchase with K. Q. 


Ainslie, J—Tum first plea taken by the 
special appellant is that there is no dause of 
action, We think that the application of the 
auction-purchaser to have his name regis- 
tered in the Collectorate as the sole proprietor 
of the property in dispute, was, under the 
circumstances alleged in the plaint, if they 
could have been proved, a sufficient cause of 
action. But, on the second grouud, we think 
the ,special appellant mus: succeed. The 
plaintiff"s petition of the 2nd Joly 18657, 
seems to us to be distinotly an allegation that 
he took the whole property by purchase from 
Kisben Chunder Roy. It has been suggested 
that, if the order made upon that petition had 
peen before us, we should have found that 
it was not so. However, that order is not 
upon the record, and we must deal with the 
case as wesfind it We think that the plain- 
tiff having set up a title by purchase of the 
whole property from Kishen Chunder is not 


now at liberty to change his case entirely 
and to come in and set\up another and incon- 
sistent title, apparently founded either on 
inheritance or joint purchase with Kishen 
Chunder. In support of this ruling, we refer 
to a judgment of their Lordships in the Privy 
Council in the cass of Eshan Ohunder Sing 
versus Shama Churn Bhutto, reported in 6 
Weekly Reporter, 57, Privy Council 
Rulings. We th re think that the plaint- 
ifs sult ought to have been dismissed; and, 
reversing the judgments of the Courts below, 
we dismiss the suit with costs in all the 
Courts. 





The 15th July 1872. 
Present: 


The Hon’ble H. V. Bayley and W. Ainslie, 
` „Judges. 


Settlement Proceedings— Construction—Proprie- 
tary Right—Limited Interest—Transfer. 


Case No. 188 of 1872. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Mymensingh, dated the 28th September 
1871, modifying a decision of the Moon- 
“if of Chowkes Bajitpore, dated the 

28th September 1870. 


Mr. W. G. N. Pogose and another (Plaintiffs), 
Appellants, 
versus 


Aosan Bibee and others (Defendants), 
Respondenis. 


Boabos Kally Mohun Doss and Doorga 
Mohun Doss for Appellants. 


Moonshes Mahomed Yusoof for Respondents. 


ae which proprictary right 
to the plaintoffs by purchase. 

Bayley, J.—I ax of opinion that thi» 
special appeal should be allowed with costs, 
and the judgment of the Lower Appellate 
Court reversed. This caso was remanded 
by Mr. Justice E. Jackson and myself on 
the 10th July 1869, * we then held that 
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tho Lower Appellate Court had thoroughly 
misunderstood the legal effeot of the pro- 
ceedings of the Revenue Commissioner, 
and had also failed entirely to distin- 
guish that the propér and distinct juris- 
diction of the Resamption Court was to de- 
clara, whether lands were liable tp assess- 
ment for Government revenue or not, and 
not to determine the proprietary right and 
title, the latter being a question for the 
consideration of the Civil Courts. 

I may here mention that the plalutift sued 
the Collector of Sylhet in respect of 8 
annas, but that appeal has been withdrawn. 

The plaintiff also sued Meherban Bibee 
as bis vendor for 1} anna. He also sued 
Aozan Bibee who admittedly had the -same 
interest asthe plaintiff. ` 

The last defendant’s answer was, that she 

urchased the rights and interests of the 
jndgment-debtor, Abdool Hossein or Abdool 
Kurrim (for it was admitted before us by 
the respondent that they were very muoh 
the same parties) and claims upon that title, 
_- I wish bere to go beck to the judgment of 
the first Court, because it seems to me that 
it contains in a very few words the real 
questions to be decided in this case. The 
fluding of that Court ia this:— 
~ “On examining and considering all the 
“ documentary evidence adduced by the plain- 
č tiffs and the Collector, I come to the oonolu- 
sion that the disputed juikar river Dhonne- 
“pore was owned and held by the platntiffs 
“and others as appertaining. to Joi mehal 
“ Gangkanohes belonging to the 7-5-1 annas 
“ share, the auction purchased zemindaree of 
“ Government, and to 8-14-3 annas share 
“which constitute . the xemindaree of the 
“ plaintifts in Pergannah Janshaye in Zillah 
“ Mymensingh ; that the plaintiffs have been 
dis in the manner as stated in the 
“ plaint ; that no portion of this yudkur is in 
“ Zillah Sylhet; that Government „has no 
teor possession in the same as apper- 
“ taining to Sylhet, and that the suit insti- 
“tuted by the plaintifs is not affected by 
“ the general law of limitation.” 

On appeal, the Lower Appellate Court hes, 
after remand, decided against the plaintiff 
on the ground that Meherban Bibee had 
nothing but a temporary farming right to 
transfer, that the 20 years settlement, vis., 
from 1849 to 1869, was a mere farming set- 
re and that the term had expired in 
1276. 

Plaintiff appeals specially. He relics on 
the plea that the settlement proceeding of 
the 4th April 1860 has been entirely mis- 


construed by the Lower Appellate Oourt? 
On the other hand respondents’ pleader, 
Moonshee Mahomed Yusoof, strongly relies 
on the ground that the Lower Appellate 
Court has found as a fact that there was a 
temporary settlement only and no propriei 
tary interests were created and passed, and 
that finding of fact cannot be interfered 
with in special appeal. 

Looking into the nature of the rights 
transferred by Meherban Bibee to the plain- 
tiff, we fud that every word in the kobalak 
is consistent with the transfer of a distincs 


proprietary right, and there is no referenos 


whatever in its terms to any {jarak right at 
all. Ic may be said, however, that the 
hobalah by itself is not sufficient to give’ 
the plaintiff a title. But the real thing to 
see is, what is the character of the plaintiff's 
vendor’s title, whether it is not of a ryotee 
character or not, and whether the settlement 
proceeding of the 4th April 1860 merely 
recognized her as a farmer or the holder of 
a limited interest only for 20 years, and not 
of the istary interest, or whether she 
was recognized and admitted as pristor, 
with Abdool Hossein or Abdool Kurrim., 


We have heard the whole of the settla-, 
ment proceeding read. It speaks of the, 
tight as derived from the fact of Meherban 
Bibee’s belng maliki and that her right was 
a maliki right; that when if was dis- 
covered in the old record that the plaintift’s 
ancestor was a xemindar, that is, pro- 
prietor, her right to the settlement wns 
admitted. Malikana is aleo allowed. It, 
in true that the word maliki is omitted in, 
the kobalah, and the settlement rons for 
20 years only. But it is not impossible that 
for certain reasons there was some settle- 
ment with the proprietor for a limited period 
only. Be that as it may, the documents and 
evidence shew that the settlement proceed-. 
inga do in fact give the proprietary right. 

Some stress has been laid by the pleader 
for the respondent on the rema:k made by 
the Lower Appellate Court that Ali Hyder, 
the husband of Meherban Bibee, is still alive.. 
The Lower Appellate says :— 

“Tr is mentioned in the roobokarry relat- 
“ing to the settlement that the name of Ali 
“« Hyder, the husband of Meherban Bibee,. 
“ wag recorded in the Collector's sherishta 
“as proprietor. Bat the said Ali Hyder is 
“ still alive; how can it then be explained) 
“that Meherban Bibee had a permanegt right 
“in the mebal in question ? I hold, therefore, 
“that Meherban Bibee had only a se 
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‘¢right In the’ mehal in dispute, and the 
“ plaintiffs have purchased that right only.” 

The Collector himself records that Meher- 
ban Bibee had a proprietary right, and that 
because of her maliki right sho was admitted 
to a share in the settlement and a maliki 
allowance was made iù her favor, The term 
of 20 years only limits the right of Govern- 
ment to demand increased rent daring that 
term. It may be that a mehal is recorded in 
the rent roll and paying revenue to Govern- 
ment in the name, of the husband, but that 
with such a settlement record as that befoie 
us, it was certainly not an djarak right only to 
which the wife was admitted. It is entirely 
going out of the ordinary rule of construo- 
tion of the words to, hold in this oase that 
the intention of the settlement proceeding of 
the 4th April 18@0 was not to confer a pro- 
prietary right to Meherban Bibes, and that 
id adored right was not conveyed by 

eherban Bibee to the plaintiff. 

‘In this view of the case I would reverse 
the decree of the Lower Appellate Court 
and restore and affirm the decree of the 
Court of first instance with oosts in all the 

, Courts. 

Ainslie, J.—I entirely concur with Mr. 
Justice Bayley in thinking that the Subor- 
dinate Judge has mistaken the effeet of the 
Collestor’s proceedings of the 4th April 
1860, and it seems to me that the finding of 
the Subordinate Judge to the-effect that 
Meberban Bibee had no interest ‘but what 
arose out of that tempo settlement is 
inconsistent with - his: finding on the plea 
of limitation, ‘because it is quite clear 
that if Meherban Bibee took merely as a 
lessee of the Government, her- possession 
‘would in no way meet the plea of limitation. 
The settlement of 1849 was not in any 
pense an ijardaree settlement : the kubooleut 
distinctly shows that it was a settlement of 
a talook with a person professing to be a 
proprietor, and when Meherban Bibee became 
a party to that settlement in 1860, it was 
impossible that she could have become a 
party- on any other footing except as a 
co-sherer in the proprietary interest. The 
Subordinate Judge having dealt with this 
settlement as creating only a limited interest 
in Meherban Bibee, his judgment is clearly 
based on an unsound view of the Collector’s 
proceeding of the.4th April 1860, and there- 
fore I think it ought to be set.aside end that 
of the first Court restored. - 


ng the Lower Ap 


The 15th July 1872. 


Present © , 

The Hon'ble H. V. Bayley and W.. Ainslie,- 
Judges. 

Sale— lation VIII of 1819— Regulation 


VIL of 1828—Putnee—Implied Warranty. 


_ Case No. 297 of 1872. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 6th 
October 187}, affirming a, decision of 
the Subordinate Judge, of that district, 
dated the 15th May 1869. 


Khelut Chunder Ghose (Defendant), |” 
Appellant, 


, 
. 


versus ' 

Kristo Gobind Deb, after his death, Bama 
Soondery Dossee in his place, who did 
not appear in ar appeal Plaintiff), Re 
spondent, | f 


Baboo Rash PN Ghose for Aopéllant. 
No one for Respondent. 


‘between a salo under Rogu- 


Bayley, J.—Wm are clearly of apin 
that this appeal should be dismissed. There 
is no ground whatever for saying that there 
is any such error in law as to justify our 
Tuerka in spella peal with the find- - 
te Court. 

t is contended by the pleader who con 
ducts the special appeal that the remand 
order of this Oourt was not confined to 

uiring the Lower Appellate Oourt to 
find whether there was collusion or not, but 


‘that other questions were left open, specially” 


the question whether there was an implied 
warranty to give possession on the part of 
the semindar to the purchaser in this sale 
of a putnee under Regulation VII of 1819." 
In this case, it is admitted on all sides that 
the putnee alleged to have been sold was 
held by competent authority to belong to’ 
altogether another semindary. 

e find the remand order that the sole 
object of the remanding Judges, Mr. Justice 
Elphinstone Jackson and ‘Mr. Justice Onoo- 
cool Chunder Mookerjee, was to require. the- 
Lower Appellate Court to find whether 


. | there were circumstances in the cese to- 


show collusion and fraud, and thereby- to’ 


and interests -~ 
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deprive the ‘plaintiff of any benefit on ac- 


count of such fraud. 


The Judge, in accordance with the direc- 


tions in-the remand order, goes into the case, 


end finds that the ciroumstances in it do not 


show fraud. 
In this finding, the Judge says,— The 


“ only thing against plaintiff or his father] Le 


“are, Ist, that they did not assist Khelut 
“ Chunder ; and, 2nd, that plaintiff bought 
“and plaintiff’s father was durputnesdar, 
“ We find these two facts proved. But that 
“is all. Itis loudly seid Khelut Chunder 
“was a stranger, and consequently ignorant 
“and consequently helpless, and that plain- 
“ tiff or his father, who might have saved 
“him, wickedly abstained from helping in 
“any way, but we really do not see any 
“reason for blaming them. Was it the 
“business of either of them to rush and 
“help Khelat Chunder ? If he wanted help 
“why did he not ask for it? why did he not 
“summon those who could help him ?” 

The Judge floally definitively holds that 

he does not see auy reason to believe that 
the plaintiff was guilty of any fraud. He 
comes to the conclusion of his judgment in 
-these terms,—“I have heard defendant's 
`- “ witnesaes and seen all the documents his 
“ pleaders refer to in the case, and I see no 
“reason whatever to suppose that plaintiff, 
“or plaintiffs father, or any one else was 
“in collusion with Chander Money, or that 
“ plaintiff or plaintiff's father had any col- 
“ lusion with any body at all.” 
_ This is a most clear finding of fact which 
it is not for us to interfere with in special 
appeal, whether it is right or wrong as a 
matter of fact. i 

Then as to the question of the implied 
warranty haviog been left (as it is 
contended by the pleader e epee) 
for determination the Lower Appel- 
late Court, we think it is better when verbal 
technical criticisms of parts of judgment 
aréwe frequently resorted to by pleaders to 
quote the words of the senior Judge who 
remanded the case (the junior Judge not 
expressing dissent in any way). The words 
are as follows: “ The remindar in such a 
“ aalo guarantees to the purchaser that he 
“is selling a putnee which is to be found, 
“and not a myth.” 

There is a case which is quite against 
the contention of the special appellant, and 
that is to be fonnd in 9 Weekly Reporter 
page 871, Civil Rulings. The other case 
quoted from the 12 Weekly Reporter page 8, 
Full Bench Ruling, is a case of a sale under 


THE WEEKLY REPORTER, 


Rulings. 277 





Regulation VII of 1825, in which the rights 
and interests of the judgment-debtor, what- 
ever they might be, are put up for sale. 
But the sale under the Putnee Law ig quite 
a different thing, and no analogy can exist 
between a salo nnder Regulation WII of 
1825, and a sale under the present Putnee 
wW. 

There is no ground for this special appeal, 
and it is dismissed without costs, Respond- 


ent not appearing. 





The 16th July 1872. 
Present: 
The Hon'ble H. V. Bayley and W. Ainslie, . 


Judges. 
Construction—Decree— Boud—JIatsrest. 
Case No. 181 of 1872.° 


Miscellaneous Appeal from an order passed 
by the Judge of Bhaugulpore, dated 
the 21st February 1872, affirming an 
order of ths Moonsiff of Monghyr, dated 
the 12th October 1871. 


Syed Shah Aleh Ahmed Shahaxadanusheon 
(Decree-holder), Appellant, j 


oersus 


Bany Singh (Judgment-debtor), Respondent. 


‘Mr. R. E. Twidale and Moulves Marah- 


mut Hossein for Appellant 


Baboo Anund Chunder Ghosal for 
Respondent. 
Where a bond for the payment of interest 
from the date of pond on failure of yment of the 
oma 


principal certain date, and a 
the entire sum of money covered by the bond,”— 
meant 


Atanslice, J—Tuis appeal must be decreed 
with costa. The respondent seeks to ex- 
plain the meaning of the decree of the High 
Court by introducing a consideration of the 
circumstances of the case. But we are of 
opinion that the decree can be interpreted 
and understood without going beyond the 
four corners of the paper that contains it. 
The terms of the decree are as follows :— 

“ By consent of the vakeels for the several 


parties, it is ordered and decreed by the“ 


said Court that this appeal be dismissed on 
the terms following,—that is to say,*that it 
is declared that the eppellant. be at liberty 
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to redeem the property, subject of suit, by 
payment to the plaintiff, respondent, within 
three months from the date of this decree of 
the eytire sum of covered by the 
bond of the llth July 1856 in the plaint 
mentioned.” 

The bond provided for the payment of 
175 Rupees without interest up to a certain 
date, and, on failure of payment in one 
lump sum on that date, of the whole amount, 
but interest should run from the date of the 
bond. Now, if the intention of the Division 
Bench of the High Court had been to ex- 
clude interes}, it would probably: have done 
so either in specific terms or by osing the 
word principal. ‘We should have expected 
that the order would have been by payment 
of the principal sum covered by the bond, 
or the money advanced without interest. 
But when the -words, entire sum of money 
covered by the bond, are used, it is quite 
clear that the decree means something more 
than the principal, and can only mean the 
principal together with the interest scorning 
thereon. 

We therefore reverse the judgments of the 
Courts below and decree the appeal, allowing 
to the decree-holder to include in executing 
his decree interest on the principal sum of 
175 Rupees from the. date of the bond to 
date of payment, and costs of all the Courts 
and interest thereon’ as already decreed, to- 
gether with costa of this.appeal and all costs 
incurred in executing the decree. 

One gold mohur is allowed for Plesders’ 
fees in this Court.- - s 


The 16th July 1872. 
Present : 


The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. g 


Jurisdiction—Esecution of Decree. 
. Cage No. 149 of 1872. | i 
Miscellaneous Appeal from an order passed 
. by the Judge of Rajshahys, dated the 
8th April 1872, reversing an order of the 
Subordinate Judge of that sillak, dated 
the 27th September 1871. 
Ishan Chunder Roy (Deoree-holder), 
A 


ppetlant, : 


E 


versus 


Tarruck*Chunder Bhuttacharjee (Jadgmen 
Ñ . + debtor), Respondent, he 


- Baboo Sres Nath Dass for Appellant. . 


Baboos Romesh Chunder Mitter and Naulit 
Chunder Sein for Respondent. 


Not an assumption merefy,.but a clear of the 
tot whether the sub a sult 
was within the juriediction of a Court at the time when 

application of 


decres was made, 
necessary to determine whether the Court has jurisdic- 
tion in the matter. ‘ 


Bayley, J—Tue question in this case is 
whether the subject-matter in dispute lay 
within the Civil jurisdiction of Rajshabye or 
the Civil jurisdiction of Pybna. The case 
was taken up, tried, and decided by the Sub- 
ordinate Judge of Zillah Rajshshye: at that 
time it was not coutended by any one, al-. 
though the Court of the Subordinate Judge of 
Pubna wes then in existenos, that the Sub- 
ordinate Judge of Rajshabye had no juris 
diction over the subject-matter in dispute. 


The Judge states that the judgment- 
debtor pleaded in the Lower Court that the 
subject-matter of the suit was situate within 
the jurisdiction of the Subordinate Judge of 
Pubna. This is not correct, The statement 
of the judgment-debtor was that his resi- 
dence wns at Pubna, and that he had some 
other property there. The Judge records to 
the effect that the case in 14 Weekly Reporter, 
page 896, is in all its facts and bearings pre- 
cisely similar to the present case, that case 
also being one in which the decree was made 
by the Subordinate Judge of Rajshahye and 
« execution proceedings arising out of lands 
in Pubaa.” This consideration might pos-. 
sibly have led the Judge to an assumption, 
but an assumption only, that the lands in this 
case wore in Pubna. This is not sufficient. 
There must be clearly a finding of the fact 
upon evidence whether the subject-matter of 
the suit was within the jurisdiction of the 
Subordinate Judge of Pubna at the time 
when the appentis ger execution of the 
decree was made. If it be found pot to 
have been within the Civil jarisdictich of 
Pubna, the Civil Courts of Rajshahye ‘would 
alone have jurisdiction in the matter. 

The case is accordingly remanded to the 
Judge to be re-tried with reference to the 
above remarks. 

Costs of this appeal will follow the result. - 
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The 16th July 1872. 
Present : : 
The Hon'ble F. B. Kemp and F. A. Glover, 


es. 
Decree—Soleknamah—Fresh Suit— Limitation, 
Case No. 158 of 1872. 
Miscellaneous Appeal from an order pass- 
ed by the Judge of Midnapore, dated the 
27th dlarch 1872, affirming an order of 
the Moonsiff of that district, dated the 
8rd Februaiy 1872. 
Pran Kristo Ghose (Decree-holder), 
Appellant, 
versus 


Sujeeun Singh and another (Judgment- 
debtors) Respondents. 


Baboo Bhowanee Churn Dutt for 
Appellant. 
Baboo Kumola Kant Sen for Respondents. 


Where a deores-holder enters with his Judgment- 
Se en aciaaamak te compromise under which 


ther oondition He ad ives oa the 
o 6 ecres to 
promise, ta. enbroad 
Grea e adini wifain che per ee ba 


Kemp, J—Tux decree-holder is the appel- 
lant in this case, It is admitted that the 
original decree was for Rs. 470. That de- 
cree is dated the 28th of November 1864. 
It is said that certain properties were attach- 
ed in 1866, but nothing appears to have been 
done by the decree-holder in execution of 
his decree between 1866 and the month of 
March 1871. On the 8th of May 1868, a 
solehnamak petition, not a hishtesbundee, 
but a compromise, was entered into by the 
parties. On that date, matters stood thus :— 
The original decree with interest had then 
aw to Ra. 1,041-12, and it was found 
that, bfter crediting certain payments in part 
made by the jadgment-debtor, Rs. 586 were 
due, For this sum the -judgment-debtor 
entered into an arrangement to pay that sum 
of Ra. 586 within six mouths, pledging cer- 
tain properties ; the said sum of Rs. 586 to 
bear interest up to date of realization. 

The present application made in March 
1871 is not to enforce the terms of that 


petition, but to enforce the terms of the |. 


original decree. In the tupseel of the peti- 
tion applying for execution, Rs. 470 is stated 
to be the amonnt covered by the decree. 
Interest on that sum is claimed from the 





Sth of May 1868 to the 80th of 
1871, amounting to Ra. 656-4, or a 
Ra 1,126-4. 

Now, if the decree-holder is proceeding to 
execute his original decree, he is barred, not 
ouly by the statute of limitation, inasmuoh 
as he has done nothing to enforce that decree 
between 1866 and 1871, but he is also barred 
by the the terms of the soleAnamah petition ; 
that petition clearly stipulating that, on the 
8th of May 1868, Rs. 586 only were due 
after certain payments made ; but the peti- 
tion of March 1871 makes no provision for 
these payments, If on the other hand he 

receeds on the solehnamah, that petition 
facing been executed on the 8th of May 
1868, a suit to enforce the terms of that 
petition must be barred. We also think that 
the Lower Courts have teken a right view 
of this case, namely, that the balance which 
was struck by the solehnamah executed on 
the 8th of May 1868, namely, Rs, 586, ex- 
ceeded the amount of the decree, and that 
that balance included interest on the origival 
amount decreed and provided for compound 
interest upon that interest. The origi 
decree is therefore altered by the terms of 


January 
total of 


makes | the solehnamah. If the judgment-oreditor’s 


claim under the solehnamah was in time, 
he would have to brivg a suit to enforce that 
solehnamah ; not being in time, his suit is 
barred whether brought under the solek- 
namak or in execation of the original decree. 
The appeal is therefore dismissed with coats, 


‘ 


The 17th July 1872, 
“Present : 


The Hon’ble Sir Bichard Couch, Kt, Chief 
Justice, and the Hon’ble W. Ainalie, 
Judge. . 

—Registration— Decree (under s. 53 
Act of 1866) —Priority—Atiackment— 
Sale—Act VIIL of 1859 s. [70—“ Null and 
Foid” (s. 240.) 


Oase No. 278 of 1871. 
Regular Appeal from the decision passed 
by the Subordinate Judge of Patna, 
dated ths 12th September 1871. 


Gooroo Pershad Sahoo (one of the 
Defendants), Appellant, 


versus 
Mussamut Binda Bibee, alias Nutheg, adopt- 


ive mother and guardian of Ram Kishen 


Panday (Plaintiff), Respondent. 
40 





Mi 
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Baboo Sreenath Doss for Appellant. 
Mr.C. Gregory for Respondent. 
Plami bad a first in 1898 of 8 annas of 


in 1888 of 
In 1869 the 


ber under s. 58 Ad Ae of 1888, upon 
m and by defendant with notice of 
plaints pain ate Prior to the first 


second mortgage held void as i 

“noll and void” ins 240 having ruled to mean, not 
null and void as against every body, but null and void 
as against the attaching creditor ; but that the defendant, 
as purchaser under the sale of 8 annas of the mouxah, was 
entitled to have a priority ever the second m i 
not being just and equitable that the plaintiff sh 
allowed to set aside her own actin getting the property 


sold under the fitst mortgage, and to set up the second | 
against 


mortgage the first. Í 


Couch, C. J—Tue suit in this caso was 
brought for foreglosure of a mortgnge and 
reoovery of possession of sixteen aunas of 
Mousnh Mohunpore Pareo, Perguunah Shah- 
pore Monair, Zillah Paton, and entry of 
name in the proprietary and malgoosarse 
register of the Collecterate, on the ground of 
a deed of mortgage dated the 26th of May 
1868, und foreclosure proceedings dated the 
27th of April 1871. 

The case of the defendant was that, op 
the 18th of July 1866, a mortgage of eight 
aunas of the mouzah had been made by 
Ajrawul Singh to the plalutiff Binda Bibee, 
and that a suit had been brought upon the 
mortgage instrament under Section 55 Act 
KX of 1866, aud a decree obtained, by 
which it was ordered that the suit be decreed 
to the plaintiff, and that the defendants do 
pay to the plaintiff from their persons and 
the property pledged to them, the amount of 
the claim with interest at ‘one per cent per 
month on the principal from the date of suit 
to the date of payment. ` 

Now, it was said that the Oourt in a suit, 
under Section 53 of this Aot, had not power 
to order, as.was done here, that the money 
should be paid ont of the property which 
‘was mortgaged ; that the decree could only 
be for the payment of the money. However, 
the decree was in this form, aud no objection 
appears to have beeu made to it On the 
11th of February 1869, an attachment was 
issued upon it, and proceedings were tnken 
to sell the property under the attachment, 
Now, on the 26th of May 1868, as we have 
already stated, the mortgage in respect of 


which the present suit was bioughs, which , 





was for Ra. 18,000, was made to Binda 
Bibee, and on the 80th of March 1869, she 
presented a petition to the Court in conse- 
quence of the impending sale of the property 
ip execution of the decree obtained by her 
under Act XX of 1866. Her petition was 
this: © Your petitioner prays that, when 
“the anctlon-salo is beld, the fact of 
“Ra. 18,000 being due to your petitioner 
“ undor the conditional eale, and Rs. 683-2-6 
“on account of the money covered by the 
u deoree purchased by your petitioner, and 
“the fact of your petitioner being in pos- 
‘ session of the property, and the propertr 
“being under attachment, be notified, so 
‘that there may be no diffloulty in recover- 
“ing the money.” Upon that an order was 
made that “the auction-sale take place on 
“the objections of the objectors being noti- 
“ fled and this case he struck off the file ;” 
and the sale then took place. That appears 
from a proceeding which is dated the 15th 
of June 1869 in the Civil Coart of Patna, 
in whioh it is stated that, ‘on the date 
“ fixed, the above mentioned property was 
“put up to sale for the recovery of 
“Bs, 2.012-7-8 on the conditional sale ; 
“ gousideration-money of Rs. 13,000 sinted 
“in the deed of the 26th of Mny 1868 in 
“ favor of the decree-holder, being notified.” 

Now, prior to the mortgage of the 8 annas 
to Binda Bibee, the whole of the property 
had been attached by decree-holders named 
Rughoobuns and Gopee Nath on the 10th of 
September 1864. That attachment was 
struck off the file on the 16th of March 1866, 
but wns restored on the snme day, and 
Roghobuns and Gopee Nath appear to have 
taken out a second attachment in March 
1869 Then, relying upon the attachment 
which had been restored to the fle in March 
1865, they appear to have made an appli- 
cation to the Court with regard to the pro- 
ceeds of the sale, and an order was made on 
the 16th of August 1870. The partise to 
the proceedings in which that order” Was 
made were Rughoobuns and Gopes Nath, 
Binda Bibee, and Ram Surrun and others, 
heirs of Chowdhry Ajrawul Siogh. After 
stating the proceedings, it was decided. that 
Roghoobuns and Gopee Nath should be first 
paid out of the proceeds, uuder Section 270 
of the Code of Civil Procedure. 

Now, the effect of this was that, although 
the sale was made under the attachment 
in the suit upon the mortgage to Binda 
Bibee, and the mortgage for Re: 18,000 was 
prior to that, and would not be void as 
against it, yot the application of the proceeds 
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was ordered as if the sale had really been! she had power to sell, and to give to the 


made under the attachment of Rughoobuns | 


and Gopee Nath. The sale should” have 
heen under their attachment as against which 
the mort for 18,000 was void, 
and the sale would not have been subject to 
is, We doubt whether the proceeding was 
a proper one, but we have not to determine 
that. The present defendant’s cabe is this:— 
He says, it is true I purchased under an 
attachment which was subsequent to the 
moitgage for Rs. 18,000 in respect of 
which the plaintiff brings this suit, but the 
money whioh was realised from my purchase 
was applied in satisfying the deeree of 
Raughoobuns and Gopee Nath ; and as their 
nttashment was previous to the mortgage for 
Rs. 18,000, I olnim to have the bereflt of 
it, and to huve the mortgage held void as 
ugainst me, 

Now, we think the defendant is not entitled 
to that, The decisions of this Court; whioh 
have been confirmed by the Judicial .Com- 
mittee of the Privy Council, upon the eon- 
struction of Section 240 of the Civil 
Procedure Code, are, that “null” and 
“qoid” means not null and void as agains: 

„eve y, but null and void as against the 
=; attaching creditor, The decision does not 

‘go beyond this, that it shall be null and 
void na against the attaching ereditor and 
persons who claim under or by virtue of his 
attacliment—persons making title under it. 
Such~a* question as the present was not 
Lefore the Judicial Committee, or before this 
Court in those cases, but the principle upon 
which they were decided would not entitle 
the: present defendant to have the benefit of 
an attachmem from which he does not derive 
his title. It ie true that the Court has 
ordered that the proceeds of the sale should 
be paid to Gopee Nath, but that is a matter 
subsequent to his purchase. The mere 
application of the purchase-money dors not 
cote Nim a pdrchaser under that attachment. 

Therefore, as regards that part of the 
case, we think the defendant is wrong. 

Then there is another question in the case 
with regard to the 8 annas share which was 
mortgaged to Binda Bibee. Now, as we 
have snid, the decree under Act XX of 1866 
authorised the sale of the mortgaged pro- 
perty to entisfy the debt, although wrongly, 
nnd the property was sold. Therefore 

Binda Bibee, the plaintiff, is in the position 
of a person who has, by the process of a 
Court, hed sold, under the mortgage, the 
eight annas share. We think it must be 
en thas she caused to be sold all which | 


purchaser all which ehe had atitle to. This 
would give to the defendant a priority over 
the subsequent mortgage for the Rs. 18,000 ; 
nnd it is just and equitable that he 
should have the benefit of that, and that 
the present plaintiff should not be allowed, 
ns it were, to set aside her own act in getting 
the property sold under the mortgage, aud 
set up a subsequent mortgage against the 
mortgage to her of the eight annas share. 

The result is that the defendant is entitled 
to retain an eight annas share of the pro- 
perty, but thet the plaintiff will have a 
decree as prayed for in respect of the other 
eight annas share And the parties wil 
bear their own costs in both Courts, 


The 17th July 1872. 
Present: 


The Hon’ble H.’ V. Bayley and W. Ainslie, 
Judges. 
Aoguissoencs—Auction-purchaser— Limitation. 
Case No. 215 of 1872. 


Special Appeal from a decision passed by 
the Subordinats Judge of Bhaugulpore, 
dated the 14th September 1871, modify- 
ing a decision of the Moonsiff of Bhuw- 
gulpore, dated the 25th May 1871. 


‘Bibdyal Ghose (Defendant), Appellant, 
a 


versus 


Gouree Boy and another (Plaintiffs), 
Respondents. 


Baboo Taruck Nath Dutt for Appellants. 


Baboos Nil Madhkub Bose and Taruck Nath 
Sein for Respondents, 
-purchsser is barred Hed soquics— 
Peraro il ea band oic z 
predecessor on 
pre ap within Seine eer Fon tha date of his pur- 
chaser. 

Ainslie, J—Tms is a sult to recover pos- 
session of a mangoe-tope, containing 47 trees 
standing on about 5 beeghas of land. The 
plaintiff claims under a kabalak of the year 
1214 from the former proprietor of the 
estate, by which the Ryofee and Hakimee 
shares in the trees in question were sold to 
him. He also puta forward a document 
called a char-chittee of the 24th of Assar 
1259, professing to be signed by the present 
defendant, who is an auction-purchaser of 
the estate at a sale for arrears of revenue. 
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The Court below, holding that the defend- 
ant is bound by that ckar-chittes, has mado 
an order in favor of the plaintiff, but has 
limited’ his claim to a certain extent ; that is, 
it has declared that plaintiff is to have pos- 
session of the trees and the land on which 
they stand so long as the trees shall remain 
standing, and no longer. - 

The: defendant appeals, and the respond- 
ent has also ralsed objections under Sec- 
tion 848. The first question is whether the 
char-chittse is sufficiently proved to bind 
the defendant. 

It appears that no evidenoe was given in 
support of it. The defendant himself on 
oath denied its genuineness, and his son 
who was examined to prove it altogether 
declined to do so; from his manner the 
Subordinate Judge inferred that he was not 
giving true evidence, However, lt is im- 
possible to say, because his evidence was 
doubted that the document 1s therefore 
proved: As matters stand, we think the 
appeal must be so far allowed that we nre 
obliged to say that the Subordinate Judge 
has found on no evidence at all that the 
char-chittee is proved. This; however, is 
immaterial for, the decision of the’ case, 
because -there can be no question that the 

laintiff holds under the deed of 1214, and 
jie for upwards of sixty years been in actual 
-? possession of this mangoe orchard without 
. paging rent to any person either for trees or 
' laud. It is quite possible that in some cases 
the rent might be made up of two parts, 
one being for the laud and the other for the 
trees standing upon the land: but in this 
case nothing of the kind is alleged. It 
appears on the finding of the Lower Appel- 
late Court that no rent whatever has ever 
been paid for this land since 1214, and that 
the only rent ever taken by the predecessor 
of the defendant was the Hakimee share of 
the produce of the trees, whioh he sold to 
plaintiff in 1214. Then the defendant says 
that as he is an auction-purchaser at a sale 
for arrears of revenue, he is not bound by 
the acts of his predecessor., Had he gues- 
tioned those acts at any time within twelve 
years of his purchase, possibly he might have 
done so successfully. But we find that he 
entered as auetion-purchaser nearly twenty 
years ago, and that before the institution of 
this suit he took no steps to set aside the 
transaction of 1214, and we thiuk that he is 
barred by implied acquiescence from setting 
up that*plea in the present suit. 

On the cross-appeal we are of opinion 
that so much of the order of the Subordi- 


pate Judge as limits the enjoyment of the 
land must be set aside, and that it must be 
declared that the plaintiff is entitled unoon- 
ditionally to be maintained in the enjoyment 
of the orchard which he has held free from 
all rent or incumbrances for the last sixty 
years, g 
The special appeal is dismissed with costs. 


The 17th July 1873. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glovers 
Judges. 
Act VIII of 1859 s. 200— Brecution of Decree 
(for particular Act )—Removal of Obstsruc- 
ale 5 Pathwey. f 


“Case No. 188 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of 24-Pergunnahs, dated the 
26th April 1872, affirming an order of 
the Moonsiff of Alipore, dated the 8th 

' April 1872. 


Bhoobun Mohon Mundul and another (Judg- 
ment-debtors), Appellants, ; 


wersus 


Nobin Chunder Bullub (Decree-holder), 
Respondent. 


Baboo Hem Chunder Banerjee for 
Appellants. 


Baboo Kalee Mohun Doss for Respondent. 


Kemp, J.—In this case the judgment- 
debtor is the appellant It appears that in 
OChyet 1276, a suit was brouglt by the gan- 
dor of the plaintiff to remove certain ob- 
structions in a pathway ; these obstructions 
being described in the plaint as a wall run- 
ning east and west, the foundation of a wall 
running north and south, and the closing of 
a pucca drain. The pathway is described as 
being 60 haths in length and 4 haths in 
breadth. The plaintiff obtained a decree, and 
it is this decree which wae hare to construe 
and execute. , The decree is to the following 
effect, namely, “that the defendants do, with- 
“in dix w after the service upon them of 
“this decree, remove the obsiruction and 
“ re-open the pathway or lane leading from 
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“ the northwest end of the plaintiff's house The 19th July 1872. 
“northwards to a public road as the same 
“ existed before the commenosment of the Present : : 
“ suit and as described in the plaint.” This ble F.B. K dF AC 
decree of the Court if therefore a decree for | 10° Hon'ble F. B. E a ee 


the performance of-a particular act on the 
rert of the defendants. Such n decree, 
therefore, must be executed under the pro- 
visions of Section 200 of the Civil Proce- 
dure Code which eneets that, “If the decree 
“be for any specific moveable, or for the 
“performance of any contract, or for the 
“performance of any other particular act, 
“ it shall be enforced by the seizure, if prac- 
“ ticable, of the specific moveable and the 
“ delivery thereof to the party to whom it 
“shall have been adjudged,” or, as in this 
case where the decree has been for the per- 
formanoe of a particular act, “by the im- 
“ prisonment of the perty against whom the 
“ decree is made, or by attaching his pro- 
“ perty, and keeping the same under altach- 
“ment until further order of the Court, or 
“by both imprisonment and attachment, if 
“4 necessary.” 

The Lower Appellate Conrt in its jndgment 


says that the jadgment-debtor has for months | nde 


been able to keep the decree-holder out of 
his rights by trying every mancuvre possi- 
ble in the execution department, The Judge’ 
then goes on to say that the case has been 
before his predecessor twice in appeal, and 
that on both occasions the order of the first 
Court was upheld. He then animadverts on 
the conduct of the pleader who appeared 
before him, and of the Ameen deputed to 
execute the decree 3 and he then states that 
the objections of the debtor had been fully 
considered by his predeceasor and that the 
appeal must be dismissed with costs, 


In special appeal, it is odntended that the 
decree simply ordered the performance of a 
particular act by the defendant, and that the 
{ourjs below had no authority under the de- 
cree and the Procedure Code to order the 
destruction of the building by the Nasir of 
the Court. 

We think that this objection must prevail. 
Under the Section the only way in which 
this decree can be executed is, as already 
observed, by the imprisonment of the party 
against whom the decree is made, or by at- 
taching his property, or by both imprison- 
ment and attachment of property if ne- 


The order of the Judge must, therefore, 


be reversed and this appeal decreed, but 
without costs. 


Case No. 1276 of 1871. 


Special Appeal from a decision passed by 
the Judge of Beerbhom, dated the 81st 
July 1871, reversing: a decision of the 
Moonsiff of Chowkey Kandrah, dated the 
25th Mareh 1871. 


Poorsuttum Chunder nnd others (Plaintiffs), 
Appellants, 


versus 


Gour Soonder Pandey and others (Defend- 
ants), Respondents. 


Baboo Motes Lall Mookerjee for Appellants, 
Baboo Mohines Mohun Hoy for Respondents, 


Glover, J—We think that this special 
appeal mast be dismissed with costs on the 
preliminary objection which is made by the 
vakeel for the special respondent. The 
plaintiff, it appeare, bought a small fraction 
of an estate from ove of the defendants ; 
another of the defendants altdched that 
share in satisfaction of a decree of his own, 
on which the plaintiff made a claim under 
Section 246 of the Onde of Civil Procedure, 
and obtained its release, The defendant 
took out execution again afterwards against 
the same property, ond the plaintiff again 
put in a olaiin, but this time was unsuccess-- 
fal, and in order to save his property from 
sale, the plaintiff had to pay the sum due 
under the decree, namely, 859 rupees, : 
He now sues to recover there 859 rupees. 
Tt is clear, we think, that this is a suit for 
damages, the plaintiff, by that payment, having 
been endamaged to the extent of 359 rupees, 
in order to secure from sale the property 
whioh he had purchased, and this being so, 
and the value being under 500 rupees, tha 
suit is in the nature of a Small Catise Court 
suit, and no special appeal will lie. We 
have been referred to a case in Vol. VII, 
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Weekly Reporter, pnge 888, but that was 
an entirely different oase. In that case it 
was ru led that a auit for contribution was 
not in the nature of a Small Cause Court 
guit; but this is a case of an entirely 
different nature. 


The 19th July 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Jurisdiction (of Civil Court) — Magistrute’s 
Order wader s. 320 Code of Criminal Proce- 
dure— Right af Water— Possession. 


Case No. 197 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 11th September 1871, affirming a 
decision of the AMloonsiff of Oolooberiah, 
dated the 20th February 1871. 


Ram Kristo Sircar (one of the Defendants), 
Appellant, 


DETINE 


Sheik Kaloo and others (Plaintiffs), 
Hespoudents, 


Baboo Hem Chunder Banerjee 
for Appellant 


Baboos Sreenath Doss and Bhowany Churn 
Dutt for Respondents, 

A sult to get rid of the effect of an order passed by a 
Deputy Magistrate under s. 820 Code of Giminal Pro- 
cedure, declaring a certain river to be a public thorough- 
fare, and to have it declared that plaintiffs are entitled 
with others to use the water of the sed river by raising 
bunds or dams in the bed of the stream as' heretofore, 
will not le in the Clvil Co the only way in which 


E on eh 
to possession of the right of water claimed. 

Glover, J.—THE point involved in this 
case is one of considerable importance, and 
we have taken time to consider what -our 
decision should be. 

The plaintiffs come: into Oourt to get rid 
of the effect of an order passed by the 
Deputy Magistrate onder Section 820 of the 
Criminel Procedure Code, aud to have it 
declared that they are entitled with others 
to use the watér of the: Kanoonuddee; by 
raising bunds or dame in the bed of the 
stream as heretofore, > 

‘And the first question is whether such a 
suit wilb lie in the Civil Court, 


` 


The objection was taken by the defendanta 
in both the Courts below but was decided 
against them, as it appears to us, without 
any clear understanding on the part of either 
Moousiff or Subordinate Judge as to what 
the nature of the objection was. The 


-| Moonsiff saya that, inasmuch as Section 


820 provides for a suit in the Civil Court 
to establish rights against an order passed 
by a Criminal Court, therefore the pressnt 
suit lies, and the Subordinate Judge comes 
to the same conclusion in even a more sum- 
mary manner. . 

We are of opinion that the objection is 
a valid one, and must be allowed. 

The Deputy Magistrate who decided the 
caso under Section 320 Code of Criminal 
Procedure agninst the present plaintiffa, did 
so on the ground that the Kanoonuddee was 
a running stream open to the ase of all, and 
that the plaintiffs had no right to dam it up 
to the exclusion of the public, 

This decision may have been right or 
wrong, but it was one which the Deputy 
Magistrate wns competent to give, and ander 
Section 820 the only way in whioh it could 
be got rid of was by the plaintiffs proving 
m a competent Court, i e, Civil Court, that 
they were entitled to exclusive possession 
of the right of water claimed. 

Theaonly question, therefore, which the 
Civil Court could determine and by its 
determination do away with the effect of 
the Deputy Mayistrate’s order, was the right 
to “exclusive” possession. It could not 
nullify the decision under Section 820 by 
declaring that the plaintiffs had some k.nd 
of a right in the water of the river, but 
only by judicially fluding that the right 
claimed was supreme, and that no one else lind 
any right at all. 

Now, in this case the plaintiffs have not 
claimed and do not claim any “exclusive” 
right ; all that they ask for is a share of tie 
water ; they do not even claim the privilege 
of entirely damming up the channel, for they 
allege that side openings were always per- 
mitted by which water could pass down 
stream to the oecupanta of villages situated 
below. 

The plaintiffs, moreover, declare that the 
inhabitants of ‘severol other villages are 
interested in the right elaimed. 

There can in fact be no doubt that the 
right sought is not in any eense an exclosive 
right, nor has any attempt been made to 
prove that any such right ever existed. ‘Fhe 
Deputy Magistrate hos declared the river 
to be a public thoroughfare in the rains and 


18%.) Civis THE 


open to the use of the public at all times, 
and the Civil Court cannot interfere with 
that order, or declare what is decreed to be n 
public highway, a private appanage, without 
distinct proof of the xclusive title of the 
parties claiming. 

In this case the plaintiffs set up no soch 

title, and the Civil Court therefore could not 
entertain the suilt. 
. The appeal is allowed, and the deorees 
of the Courts below reversed. Under the 
oclroumstances, however, we shall make no 
order as to costs. 


The 19th July 1872. 
Present : 
The Right Hon’ble Sir James W. Colvile, Sir 
Barnes Peacock, Sir Montague E Smith, 


Sir Robert P. Collier, and Sir Lawrence 
Peel. 


Evidence— Witness in other oases ( Credibility 
of). 
On Appeal from the Sudder Court at Agra. 
Lall Beharee Lall 
versus 


Mursumat eee Beebée and others. 


Gat oe aa timate objection to 2 man’s 
that he was 2 onal witness, yet to state 
broadly and gen that a witness hed given evidence 


THER Lordships are of opinion that no 
special ground has been shown on which this 
case ought to be excepted from the general 
rule aywinst disturbing the concurrent judg- 
muts of two Indian Courts upon a pure 
question of fact ; that if this were treated as 
an exceptional one it would be difficult to 

wwmply* the rule to any future case. 

The appellant brought his suit to oust the 
parties in pessession on the ground that he 
became entitled to the property, as next heir, 
on the death of one Bowanee Pershad, who 
died in August 1855. To make out his title 
he had to establish two facts: first, that he 
stood to Bowauee Pershad in the relationship 
that he alleged ; and, secondly, that being 
joint in estate with Bowanee Pershad his 
title as nearest male heir overrode the rights 
of the respondents, the widows of Bowanee 
Pershad, and of his two brothers who pre- 
deceased him, 
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The first issue has alone been tried, and 
both Courts have found that upon it the 
appellant failed to prove his title, which was 
founded on the allegation that he and Bow- 
anoe Pershad were descended from a common 
ancestor, one Lalloo Mall, the former being 
the giondson, the latter the gieat-grandson 
of that person. 

It may be observed that the appellant came 
into Court with a considerable presumption 
against him, arising from the fact that he 
had slept on his alleged rights, and failed to 
bring his suit for twelve years after the deci- 
sion ofthe Collector in the proceeding for ' 
the mutation of names, wherein this question 
of heirship was raised. 

Both Courts have concurred in treating 
the oral testimony adduced by him as un- 
trustworthy. They have weighed the effect of 
the proceeding before the Magistrate in 1844, 
and of the circumstances proved concerning 
the dwelling-houses of the parties, and have 
come to the conclusion that these ought not 
to turn the scale in the appellant’s favour. 
It is obvious that the weight to be given to 
the latter circumstances is a question which 
Judges in India are far more competent than 
their Lordships can be, to determine, 

Their Lordships, moreover, are prepared 
to say that, if they were trying the case as 
a Court of first instance, they would have 
thought, upon the evidence before them, that 
the appellant had failed to prove his title as 

| alleged, though they might have hesitated to 

ca assert that there was no relationship between 
the parties, or that the case of the defend- 
ants on that point was wholly true. 

Th these circumstances they cnn only ham- 
bly advise Her Majesty to dismiss this ap-, 
peal with costs, 

They wish further to observe, with refer- 
ence to the elaborate and ingenious criticiam 
to which the judgment of the Principal 
Sudder Ameen has been subjected ‘in this 
case, that the only objection to that judgment 
which they would be inclined to take, is to 
the generality of his observations as to cer- 
tain witnesses having given evidence in other 
cases. 

It is no doubt a legitimate objection to a 
man’s credit that he is a professional witness; 
but to state broadly and generally that a 
witness has given evidence in other cases, 
aud therefore becomes unworthy of credit, 
can only tend to increase that indisposition 
of respectable persons to come into Court as 
a whioh is one of the socidl evils of 
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The 20th July 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Review of Predecessor’s Judgment—Seoond 
Application after 90 Days—Jurisdiction, 


In the matter of 
Sreenath Chowdhry, Pstitioner, 


versus 


Kritatto Moyee Dossee, Oppostts Party. 
Baboo Bama Churn Banerjee for Petitioner. 
Baboo Ramanath Bose for Opposite Party. 


Where a second application for review of a judgment 


Kemp, ,J.—Tuis rule must be made 
absolute. It appears that the original de- 
cision in this case was on the 8rd 
of September 1870. On the 22nd of April 
1871, an application for review of that jadg- 
ment was rejected, aud on the 26th of July 
1871, or more than 90 days after the former 
application being, rejected, a second appli- 
cation was made to another Subordinate 
Judge, who, on the 25th of January _1872, 
admitted the review, ahd reversed the deci- 
sion of his predecessor, namely, the decision 
of the 8rd of September 1870. We think 
that the Subordinate Judge had no jurisdic- 
tion to entertain the application for review 
presented on the 26th of July 1871, under 
the Fall Bench ruling reported in Volume 
IX Weekly Reporter, page 181. The ap- 
plication in question not having been made 
within 90 days from the date of the order 
against which it was preferred, and the Lower 
Court having failed to find that any just 
or reasonable cause was’ shown for the ad- 
mission of the review after the expiry of 
90 days, therefore, according to the ruling of 
the Full Bench which has been followed in 
another decision published in Volume XI, 
page 22, the Subordinate Judge, in reversing 
the decisien of his predecessor, acted without 
jurisdiction, His decision must, therefore, 
be reversed with costs. 





THE WEEKLY REPORTER. Rxliags. [Vol. XVAL 





The 20th July 1972. 
Present: , 
The Hon’ble F. B. Kemp and F. A. Glover, 


Judes. 
Appellate Cowrt— Costs of firat Court. 
Cure No. 2 of 1872. 
Application for review of judgment passed’ 
on the Tth of March 1872 ta Mesoellane-- 
ous Appeal No 17 of 1872. 


Mothoora Mohun Roy and others (Decree- 
holders), Petitioners, 





versus 
Hoary Kishore Roy and others (Objectors), 
Opposie Party. 
Mr. Lowe aud Baboo Sreenath Banerjee 
for Petitioners, 


Baboos Doorga Mokun Dass and ‘Nullit 
Chunder Sein for Opposite Party. 


Section 860 Act VII of 1859 only the Judge 
tate fa “hls decision by wit 


items which make cp tho oosia of the frst Court 
Decision in 17 W. B., 445, set aside on review. 

Glover J.—Tuis case was decided by us 
on the’ 6th of Maroh last in favor of the 
objector (judgment-debtor). 

We have since had the casa re-argued on 
review, and are of opinion that our former 
decision as to the necessity of specifically 
mentioning in the schedule of the Appellate 
Court’s decree, the costa that were to be 
paid in respect of the original suit in the 
Court of first instanoe was wrong. 

Section 860 Code of Civil Procedure does 
not do more than require the Judge of the 
Appeal Court to state in his desision by what 
parties (and in what proportions if necessary) 
the costs of the original suit are to be paid. 
He is not bound to go into particulars, or f=" 
pend to his judgmenta schedole setting forth 
the different items which make up the costs 
of the first Court. He takes the amount 
of costs for granted—indeed he conld not do 
otherwise—and decides who is to pay them. 

This the Judge undoubtedly did, and on 
further consideration we thiuk that this was 
all that the law bound him to do. 

The decree of this Court of the 6th of 
March lest is set aside, and a fresh decree 
passed, upholding the Judge’s decision of 
the 2nd October 1871, aud dismissing the 
special appeal No. 17 of 1872 with costs, 
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The 22nd July 1872. denca on the point It was said by the 
EE ene Judicial Committee in a suit tried before the 
es ° 


Code of Civil Prooedure, 9 Moore, 8Q1,* that 
The Hon’ble Sir R. Couch. ‘Kt, Ohies 


they cannot apply to,pleadings in Indian 
Justice, and the Hon’ble H. V. Bayley, Courts the atrict role that everments not 
Judge, 


traversed must be taken to be admitted, but 
Lesus—Averments — Admission — Jurisdiction — 


where in a suit tried under that Code issues 
have been settled, averments upon which no 
Mortgage Lien (Enforcement of) —Suit Jor 
Immoveable Property. 


issue is framed should be taken to be admit- 
Case No. 148 of 1871. 















ted, as the Court, before proceeding to frame - 
and record the issues, is directed to enquira 
aud ascertain upon what question of law or 
faot the parties are at issue. If there is any 
mistake or omission, the Court may, at any 
time before the decision, amend ‘the issues or 
frame additional issues, Tha defendant there- 
fore cannot now take the objection and by his 
pleader say, “ the deads were not executed 
“atall; there is not a tittle of evidence on 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 13th April 1871. 


Musst. Ahmedee Begum and others 
(Defendants), Appellants, 


ii “the record to show that they were exe- 

Dabee Persaud and others (Plaintiffs), “outed.” To allow such an objection to be 
Respondents, taken now would lead to great injustice, 

We must take it that the mort on whioh 


Mr. C. Gregory and Moulves Murhamut 
‘ Hossein for Appellants. 


Baboos Sreenath Doss, Mohesh Chunder 
Chowdry, and Dabendro Narain Bose 
for Respondents. 5 
Averments upon which no issue is framed must be 

admitted. 


be 
Tna iar ee eee mortage lan for 
be 


a decree that the money due be from the 
, is a salt for immoveablo property, and must bo 
in the Ooart within the jurisdiction of which the 


Couch, C. J—Tuts appeal must be dis- 
missed. The decree of the Lower Court is 
right. We think we must take it that the 
mortgages under which the plaintiff olaims 
were really exeouted, and were bond fide 
transactions, because, supposing that the 
words in the defendant's written statement, 
“the mortgages created by those bonds are 
“ insufficient and onjust,”’ may be read as a 
denial of the making of the mortgages, and 
emapising a question of the bond fides of those 
transactions, we must see what wag done at 
the settlement of issues. If the defendant 
reully intended by this portion of the Written 
statement to raise such a question, she might 
have requested the Lower Court to frame an 

eissue upon it. The plaintiff would then 
have had notice of such a question being 
raised, and might have produced evidence 
upon it, and antisfled the Court that the 
mortgages were bond fide transactions, As 
no such issue was raised at the first hearing, 
we must take it that such a case was not put 
forward by the defendunt so as to make it 
necessary for the plaintiff tu give any eri- 


the plaintiff claims are g and that the 
question between the parties was that upon 
which the Subordinate Judge has decided. 
The case therefore resolves itself into this. 
The plaintiff has a right as mortgagee. 
The defendant is a purchaser under a sale 
in execution of a decree of the Patna Coart. 
It is admitted that the property sold was 
not within the local limits of the Patna 
Court.. Although that Court might make a 
decree for the payment of the mortgnge-debt 
against the mortgagor personally, and might 
execute that decree by sending it to the 
Bhaugulpore Court, where the mortgaged 
Property was, and having it attached, yet it 
could not make a decree declaring the liabi- 
lity of the mortgaged property. The title 
conferred by the sale in execution of the 
decree, was not a title under the mortgage, 
but under an attachment in execution of a 
simple money-decrea, A suit for the en- 
forcement of a mortgage lien, and for a de- 
oree that the money due be realized from 
the property, is a suit for immoveable pro- 
perty, and must be brought in the Court 
within the jurisdiction of which the pro- 
perty is situated, namely, the Bhaugulpore 
Court. The defendant is not in the position 
of an assignee of the mortgage to Lootf Ali 

. If she were, the question should be 
one of priority of mortages as between her- 
self and the plaintiff ; and if she had a pri- 
ority, it would be only in respect of Ra. 1,000 
as regards one of the properties. 





* 2 W. R., P.O, 19; Suth, P. O. Cases, 485, 
41 
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As the onse stands the deoree of the 
Subordinate Judge is a right decree, and the 
appeal must be dismissed with costs. 


The 28rd July 1872. 
Present: 


The Hon'ble Sir R, Couch, Kt, Chief 
Justioe, and the Hon'ble H. V. Bayley, 
Judge. ‘ 

. Provedure— Misoinder— Mulijfariousness— 

Issue, 


Caso No. 277 of 1871. 


Hegular Appeal from a decision passed by 
the Subordinate Judge of Purnsah, dated 
the 6th September 1871. 


Imrit Nath Jha (Plaintiff), Appellant, 
PErsHs 


Baboo Roy Dhunpnt Singh Bahndoor and 
others (Defendants), Respondents. 


The Advocate-General and Baboo Taruek 
Nath Sein for Appellant. 


Mr. R. T. Allan, Baboo Sreenath Dass. 
and Méonshes Alahomed Fusoof for Re- 
spondents. ` 

Where a talookder brought a sult against the temin- 
dar and the several purchasers to set the sales to 
them respectively of five puinec talooks sold for arrears 
of rent due separately upon each, end the defendants at 
the earliest possible time put in a plea of misjoinder, 
the Judge not only found an issue upon 1t, but other 
issuda upon the question of fact involved in the sult, and 
after taking the evidence upon the different cage aa 
missed the suit upon the ground of misjoinder. 

that the Judge was right m having done so, 


Couch, C.J.—Tne plaintiff in this case 
held five talookas under five pwteee pottahs 
from the same semindar, and it appears from 
the admlasiou of the plaintiffs pleader, the 
correctness of which is not disputed, that 
these were separately sold for arrears of rent 
due separately upon each. The plaintiff now 
sues to set aside the sales, and to be restored 
to the possession of the property. 

_ Now, as regards the semindar defendant, 
there were five separate causes of action ;, 
there was a onuee of action in respect of each 
taloo Although one or more than one 
might’ have been properly sold, it by no 
means followed that all were. 

_If it were not necessary to jolu otber per- 
sons in the suit, it wonld be a case in which 
the Cod of Civil Procedure would have 
allowed one suit to be brought, because sepa- 
rate causes of action by and against the 
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same parties may be joined iu the same suit 
nubjest to the entire claim being within the 
jurisdiction of the Court, but here it was 
necessary to join the other defendants who 
were purchasers of different talookas, With 
regard to them the- causes of action and the 
plaintiff's right to recover possession of the 
property were separate. Here we have, as 
against the defendants, the purchasers, sepo- 
rate suits upon separate causes of action put 
into one suit, and the decisions of this Court 
are clear that this is not proper. Sir Barnes 
Peacock in the Full Bench Ruling reported 
at page 16, Vol. VIII W. B., gives reasons, in 
which we concur, why it should not be allow- 
ed ; and he anys that, when a plaint of this 
nature is presented, it ought to be rejected. 
Here the plaint was not rejected. The de- 
fendauts were not present at that stage of 
the suit, and could. not take the objection. 
The plaint having been received, all the 
defendants at the earliest possible time, in- 
cluding the semindar, objected that they 
ought not to be joined in one solt. The 
objection being taken, the Judge property 
framed issue upon it. He not only 
framed that issue, but other issues upon the 
questions of faot involved in the milt. We 
are not prepared to say that this was an 
erroneous course. The Judge might have 
felt doubtful whether his decision on the 
point of multifariousness, if appealed against, 
would stand, and If it did not, the onse 
would be remanded to be tried on ita merits. 
Probably he thought the better course was 
to take the evidence bearing upon the dif- 
ferent issues, and then to give bis judgment. 
Having ‘done this he decided, as he might 
have done ih the first instance, thnt the suit 
ought to be dismissed upon the objection of 
misjoinder. It was contended by the learned 
Advocate-General that the Judge, having 
taken the evidence, ought not to have dis- 
missed the sult upon that objection ; that 
apparently no mischief had been donaha 
joining the parties in one suit; and that the 
present respondent should not be allowed to 
retain the decision which has been given in 
his favor. We think tbis argument cannot 
have effeet. The respondents had no power 
to compel the Judge to try singly the Issue 
whether there was a misjoinder of claims. 
If he thought it proper to take evidence 
upon all the issues, the respondents could not 
prevent it. It is anid that they could have 
oome to this Court, but this Court certainly 
would not, in the exercise of ita supervising 
power, interfere in that stage of the procred- 
ings. The defevdanie. took the objection at 
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the proper time, and the judgment whioh the 
Judge gave after hearing the evidence must 
be considered as if it was gjven at the pro- 
per time, and as if he had rejected the plaint 
on its being first presented to hin. When a 
plaint which ought to be rejected is received 
by the Court, and tt is afterwards found that 
the plaint ought to have been rejected, the 
proper course is to dismiss the suit as has 
been done here, Then, as regards any costs 
which the plaintiff may have been put to by 
the taking of the evidences, it seems that, 
after the objection: of misjoinder had been 
taken by the defendants, and an issue raised 
upon it, the pleader for the plaintiff deliber- 
ately insisted on his right to proceed in this 
suit against all the separate purchasers. | 

We dismiss the appeal and eonfirm the 
judgment of. the Lower Court with costs. 
Our judgment will not prejudice the right 
of the plaintiff to bring his suit in the pro- 
per form. 





i The 24th Joly 1872. 


"i Present: 


The Hon’ble F. A- Glover and Dwarkanath 
Mitter, Judges.- 


Charter s. 15—Fowsr of High Court— 
Jutrisdioti 


In the matter of Issur Chunder Poddar, 
` versus ' 
Shoshee Dhur Sen, Opposite Party. 


Baboo: Mohendro Lal Mitter for Peti- 
. tioner. 


Baboos Bhowanee Churn Dutiand Bung- 
shee Dhur ses for Opposite Party. , 
Per Gloser, J—The High Court will only interfere 


aie 15 of the Charter when iż is shown that a Lower 
pes cither declined or has improperly exercised 


Glover, J.—We think that this rule should 
be discharged with onsts. ‘There are many 
circumstances connected with the decree- 
holder’s action which would of themselves 
make it extremely doubtful whether this 
Court would be justified in exercising its ex- 
traordinary powers under Section 15 of the 
Charter iv his behalf, but it is not necessary 
to decide the question on this point. 

This Court will only interfere under Sec- 
tion 15 when it is shown that a Lower Court 
has either declined or has improperly exer- 


cised jurisdiction, And the‘ Moonalff did | 
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neither. He may have beeu wrong in his 
view of the law, but he did not refuse 
jurisdiction. He held that the tenure, having 
been already sold previous to the* deorse- 
holder’s decree, could not be re-sold in exeou- 
tion, but that he had no jurisdiction to order 
the sale, if such sale was legal. 

The point has on more than one oocasion 
been decided by Division Benches of this 
Court (XI Weekly Reporter, pages 28 and 
402). : 

We may remark that, in this particular 
case, the petitioner had a complete remedy 
under the provislans of Regulation VIH of 
1819. 

Mitter, J—I ooncur in discharging this 
rule. The circumstances of the case are not’ 
such as to justify our interference under Seo- 
tion 15. I express no opinion upon the limits 
of our jurisdiction under that Section. 


The 24th July 1872. - 
Present: ` 


The Hon'ble Sir Richard Conch, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley, 
Judge. 7 

Sale tn Exscution— Axction-purckaser— Inchoate 

Cases Nos. 210 and 282 of 1871. 

Regular Appeals from a decision passed 


by the Subordinate Judge of Bhaugul- 
pore, dated the 4th July 1871. 


Rajah Hossein Buksh Khan (Defendant), 
Appellant, 
versus 


Baboo Roy Dhunpnt Sing Bahadoor (Plain- 
tiff}, Respondent. 


Mr. C. Gregory for Appellant. 


Mr. R. T. Allan and Baboos Sreenath Dass 
and Raskbeharee Ghose tor Respondent, 
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Couch, C.J.—Tue oase of the plalatiff in 
this suit was that, on the 10th December 
1869, he became the purchaser of an 8-anna 
share in Pergunneb Kujrab, which was sold 
by the Court at an auction-sale in execution 
of a decree obtained by Motee Lall Dhur 
against Mabaranee Wasxcerunnises, and after 
her demise against the defendant Rajah 
Hossein Buksh Khan, and tbat an objection 
was preferied by Bajah Hossein Baksh 
Khan to the validity of the sale, and the 
case remained pending for a long time, and 
that whilst the case was so pending, the 
8-anna share was about tp be sold for a reali- 
. gation of Government revenue, and, plaintift 
paid the instalments of, revenue for the 
months of January, March, and June 1870, 
the detnils of which are given at the ends 
of the plains The plaint also stated that, 
during the pendency of the proceedings 
with regard to the validity of the sale, the 
8-anne share was advertized for sale by the 
Court of the Moonsiff of Soorujgurrah in a 
vuit in which a decree had been obtained by 
Rum Prosad Dass; and the plaintiff, in 
order to protect the estate, made an objection 
to that sale, but the objection having been 
disallowed, he, in order to prevent the sale in 
that execation, had paid: the amount of that 
„decre. The sale to the plaintiff was set 
nalde by an order of the Court made on the 
18th of August 1870, and he claimed to be 
repaid by the defendant ‘Rajah Hossein 
Buksh Khan the money which he had so 
paid. 

There is no dispute with regard to the 
above facts, We will presently notice the 
defence set up in the written statement, The 
plaintiff by his purchase at- the auction-tale 
had acquired ‘an inchoate right to the pio- 

Tf the sale had been confirmed, he 
‘would have become the absolute purchaser ; 
and while the proceedings with regard to’ the 
validity of the sale were pending, he was 
justified, although he might not be bound, to 
protect the estate by paying the Government 
+evenue which was due, aud for which, bed it 
not been paid, the estate would have been 
sold, and thus lost either to himself or Rajah 
Hoasein Buksh Khan according to the result 
of the proceedings on the objection to the 
validity of the sale. So also with regard to 
the payment of the amount of the decree for 
which the estate had been attached. If that 
sum had not been paid, the estate would have 
been gold. The payments made by the 
plaintiff were payments which he might fairly 
Jnake in order to preserve the estate; and 
when the sale was set aside, and the property 


restored to Rajah Hossein Buksh Khan, he 
ought to be repaid by the latter. ~ 

The.defence set up by the written state- 

ment was that the liability for the payment 
of the Government mwevenue was on other 
persons, it being alleged that, with regard to 
6 annas, there were mokurrurcedars; and with 
regard to 2 annas, there was a purchaser. 
„Now the proposition that the liability of the 
payment of the Government revenue was on 
the mokurrureedars cannot be supported. It 
is trué that, as between Rajah Hossein Buksh 
Khan and the mokurrureedars, they bound 
themselves to pay the Government revenue, 
but the person liable to the Government and 
who was bound to it to pay the revenue was 
Rajuh Hossein Buksh Khan. He might, in an 
arrangement made with the mokurrureedars, 
stipulate that they should pay the revenue 
for him; and if they did not pay it, he would 
have a remedy against them for not perform- 
ing their agreement. The position then, 
with regard to the Government revenue, was 
this :—The plaintiff being, as we have said, the 
inchoate owner of the estate, might pay it in 
the same way as Rajab Hossein Buksh Khan 
might have done; and if the latter is now made 
to repay to the plaintiff what he paid, he will 
have a right to get an allowance for it in his 
account with the mokurrwreedars, and will not 
be ultimately a loser. The plaintiff cannot 
recover from the mokurrureedars the sum 
which he has paid, because there is no priority 
between him and them, whereas there is 
between the mokurrureedars and Rajah 
Hossein Buksh Khan. Therefore the plaintift 
ought to be repaid anything that he has 
honestly paid for the preservation of the 
esta te. 

With regard to the purchase of the 2-anne 
share, it appears that Rajah Hossein Buksh 
Khan sucoseded in setting aside the sala 
of that 2-anna share to the person who, he 
now says, is the purchaser. Certainly it 
ia not competent for him in this suit to set 
up that there is purchaser of that "wat? 
he himself had the sale set aside, and was 
restored to the possession of the property. 
Tf seems to us that the plaintiff is fairly and 
equitably entitled to be reimbursed the sum 
which he has paid. 

A question hes been raised in the other 
appeal, No. 282 of 1871, whether the Lower 
Coart was right in refusing to allow to the 
plaintiff the amount which had been paid 
by the mokurrurcedars because the decrea 
which has been made is only for the balance 
after deducting the sum which had been 
paid by them. We have already pointed out 
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the reason why this ought not to be done. 
The plaintiff paid the money, and appears to 
bave paid it bond fide. He was not bound 
in the position in which he was as the in- 
choate owner of theeestate to wait till the 
last moment, in order to see whether the 
mokurrureedars would pay, and thus run the 
risk of the property being sold for arrears of 
the Government revenue. We do not say 
that he woald have been liable for the estate 
being sold if the Government revenue bad 
not been paid, but the possibility of his being 
liable would justify his making the payment. 
We think, therefore, that the appeal ought to 

` be allowed for the full sum which the plaintiff 
has paid, Rajnh Hossein Baksh having his 
remedy agaiust the mokurrureedars. 

The result is that the decree of the Lower 
Court will be altered by substituting fdr the 
amount awarded by the decree the sum of 
Rs. 5,958-7-8 bearing the same rate of interest 
as the decree gives. The plaintif Dhunput 
Sing must have the costs of both these 
appeals. 





The 25th July 1872. 
Present: 


The Hon'ble H. V. Bayley and Dwarka- 
+ nath Mitter, Judges. 


Mesas Pro oint Deorec— Partition—Esclu- 
sive Possession—Presumption. 


Case No. 84 of 1872. . 


Regular Appeal from a decision passed 
by the Subordinate Judge of Purneach, 
dated the 81st January 1872. 


Baboo Roy Luchmiput Singh Bahadoor 
i (Defendant), Appellant, 


versus 


Baboo Roy Dhonput Singh Bahadoor 
aa ° (Plaintif ), Respondent. 


Baboos Mutty Lall Mookerjee and Bykunt 
Nath Dass for Appellant. 


Baboos Romesh Chunder Mitter and Mokiny 
Bokun Roy for Respondent. 


them, property, the mesne profits of which had been 
decreed to the decree-holder, fell to the defendant's 
exclusive share in 1268, and remained in his exclusive 
possession until 1271, when the decree-holder recovered 
possession in execution of his decree. Plaintiff now 
sues to make defendant exclusively liable for the whole 
of the mesne profits dus to the dearee-holder between 
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1268 and 1771. Herd that the defendant's admission of 
his exclusive posseasion between 1268 and 1271 was not 
sufficient to establish plaintiffs case, and that, m the 
Greece te have lost caste Ws equal share: ocean 
plaintiff and defendant. 

Mitter, J.—Wm are of opinion that the 
plaintiff bas failed to make out his case, and 
that the decision of the Subordinate Jadge 
ought, therefore, to be reversed. 

It appears that Mr. Forbes brought a suit 
against Baboo Protab Singh, the common 
father of the plaintiff and the defendant in 
this case, for possession of certain lands. 
During the pendenoy of that sult, Baboo 
Protab Siogh died, and the plaintiff and the 
defendant were substituted on the record as 
his legal representatives. A decree was 
ultimately passed in favor of Mr. Forbes 
on the 9th April 1860, which was ocnfirmed 
by the High Court on the 19th March 1868, 
Mr. Forbes then took out execution of his 
decree both for possession and mesne profits. 
The mesne profits, inoluding costs, amounted 
to rupees 39,925, of which the plaintiff paid 
rupees 19,960 and the defendant an equal 
sum. The plaintiff now says,. that since by 
virtue of a partition, made between him 
and the defendant, of the inheritance left to 
them by their deceased father, Baboo Protab 
Singh, the property, the meene profits of 
which bad been decreed to Mr. Forbes, fall 
to the exclusive share of the defendant in 
the year 1268, and remained in his exola- 
sive session until the year 127], when 
Mr. Forbes recovered possession in execu- 
tion of his decree, the defendant is exelu- 
sively liable for the whole of the mesne 
profits due to Mr. Forbes for that period,— 
that is, for the period intervening between 
1268 and 1271, when Mr. Forbes took, pos- 
session in execution of bis decree. 

The defendant, in his written statement, 
urged, that the partition was made in eqaal 
shares; that although he, the defendant, 
got exclusive possession of the property in- 
volved in the sult instituted by Mr. Forbes, 
the plaintiff got fair equivalent for that 
property, aud as the amount of mesne profits 
decreed to Mr. Forbes was due upon a cause 
of action which had acorued during the life- 
time of the common ancestor of the parties, 
the plaintiff was liable for half of that 
amoant, 

The Lower Court has given a decree to 
the plaintiff solely and exclusively on: the 
ground that it was admitted by the defend- 
ant that he had been in exclasize posses- 
sion of the lands decreed to Mr. Forbes 
since the year 1268, 
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Woe are of opinion that this admission is 

not sufficient to make out the plaintiff's case. 
The plaintiff has not produced the deed of 
partition as he was bound to do, for it is by 
virtue of that partition that the lands in 
‘question are alleged to hnve fallen to the 
exclusive share of the defendant in 1268. 
In the absence of the deed of partition, there- 
fore, we must presume that the division was 
made in equal shares between the plaintiff 
and the defendant, and the plaintiff must 
have got some property in lieu of the lands 
involved in Mr. Forbes’ suit, which were 
allotted to the defendant under that decision. 
It was the duty of the plaintiff to prove the 
particular equity upon which his case rested, 
since the decree was a joint one against the 
plaintiff and the defendant, and it is admitted 
that each party has paid half the amount 
doe ander it. It is upon the special ground 
that the defendant got exclusive possession 
of the lands decreed to Mr. Forbes in the 
year 1268, that the plaintiff subsequently 
comes into Court; and as that ground is 
alleged to have arisen, the particular terms 
and conditions. of the partition and proof of 
those’ particular terms and conditions ought to 
have been made available to the Court. 
‘ It is said that we ought to give the plain- 
tiff a fresh opportunity to produce evidence 
in order to show that the partition was not 
made in equal shares, and that although the 
lands decreed to Mr. Forbes fell exclusively 
to the share of the defendant, the plaintif 
did not get any equivalent for them. 

We see no reason for granting this indul- 
gence. The plaintiff fully knew what he 
had to prove in support of the allegations 
made by him in his plaint, and he had ample 
‘opportunity in the Lower Court to produce 
all the evidence whioh he had in his power, 
and which it was his duty to produce. He 
failed to avail himself of that opportunity, 
and we do not think it necessary to remand 
the case in order to give him another chance 
to mend his hands, 

For the sbove' ‘reasons we reverse the 
deolsion of the Subordinate Judge, and dimiss 
the plaintiff’s suit with costs. 





The 25th July 1872. . 
Present: 4 


The Hon’ble W. Markby and W. Ainalle, 
Judges. 
Jurisdictioa—Aot VIII of 1859 s. 376—Revisw 


of eime sigment ene af Appo (under Ant 
Iof 1871 8. 28). 


ii In the matter of 
Shama Churn Bhatt and others, Petitioners, 


versus 


L. Payne and Co., Opposite Party. 


Baboos Kalee Mohun Dass and Rash 
Beharee Ghose for Petitioners, 


Baboo Sreenath Dass for Opposite Party, 


Where a a Subordinate Judge hears and disposes of an 
referred to him by the District Judge under 
pape! a an es District Judge, and 
has therefore, by implication, the same power of review- 
ing his Jodgmont as a Disirlot J Judge has under a 876 
Act VIII of 1859, 


Markby, J—Tuis was an appeal from 
the decision of the Moonsiff to the District 
Judge, which the District Judge, under Sec- 
tlon 26 of Act VI of 1871, referred to the 
Subordinate Judge. The appeal was dis- 
posed of by the Subordinate Judge, and 
subsequently an application for review was 
filed in the Court of the Snberdinate Judge, 
and for the reason. assigned, namely, that at 
that time the Subordinate Judge was the 
very Moonsiff who had passed the original 
decision, the District Judge thought itright 
to transfer the appeal proceedings beck again 
into his own Court. Then, dealing with 
them there, he supposes that a diffloulty 
arises from the wording of Section 876 
Civil Procedure Code, which makes no refer- 
ence to decrees paseed in appeal other than 
those of the District Court, which by Seo- 
tion 886 is defined to be the principal Civil 
Court of original jurisdiction in a disttict, 
that is, the Judge’s Court, and on that 
ground he held that, “according to the letter 
“of the law, there could be no review of a 
“jJndgment in reference to a decree passed 
“on appeal by the Subordindte Judge, as 
“has been done in this case.” 

But ‘we think that this is too narrow a 
view of the Section. A District Judge has 
power to refer cases to the Saborditet2” 
Judge, who is to “hear and dispose of them 
accordingly,” that is as District Judge, aud 
therefore by implication the Subordinate 
Judge bas the same power of reviewing his 
judgment as a District Judge has. Until 
this decision we never heard any doubt 
expressed upon the matter. 

The case to which the Judge refers is 
qnite a different ease. Act VIII of 1869 
(B. O.) provides in what cases an appeal will 
lie from the order of the District Judge. 
In the case referred to hed the Judge (XVI 
W. B, page 285), there was an objec- 
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tion taken by the respondent that no appeal 
would lie, because the sum olaimed being 
under Ra. 100, and no question of title being 
determined by the judgment, by Section 102 
of Act VII of 1869 (B. C.) the decision of 
the Court below was fival. I:-was held, 
however, that the restriction did nut extend 
to a case tried by a Subordinate Jadge, and 
which had been referred to him by the Dis- 
trict Judge. 

It is pointed out that there are clear 
reasons for inferring that the Legislature 
did not inteud to take away the appeal, 
except in the particular case of suita tried 
by the District Judge himself. 

We think the best mode of disposing of 
~ this case will be to order that, if the Subor- 

dinate Judge of Moorshedabad is still the 
Moonsiff who originally tried the case, the 
Judge should bear the review himself, but 
if not, then the District Judge may, if he 
think proper, seud it back to the Subordinate 
Judge. The costs are fixed at two gold 
mohars, and will abide the final result. _ 


r 


The 25th July 1872. 
Present: 
The Hon’ble W Markby, Judge. 


Act VIII of 1869 s. 102— Reasonable Time — 
Death of Plaintif — A |—Juriediction. 
In the matter of l 
Bhujohuree Mundul, Petitioner. 
Baboo Kumla Kant Sen for Petitioner. 


ins tee titan ay AeA pn the vay diy oà which the 
me for filing an ap expired, end laintiffs son 
unsuccessful lied to the District J to 


app 
after his 
Hien Court seemed to think that the application was 
made within a reasonable time after the s ceh 
and might have been dealt with on iple lai 


down in Section 102 Act VIII of 1889 


“Mlarkby, J.—Ir the facts stated in this 
petition are true, it seems to me that the 
applicant has made out a fair case for con- 
sideration, The Moonsiff’s judgment seams 
to have been given on the 8th of April. 
A copy of the judgment of the Moonslff 
was applied for by the plaintiff on the 20th, 
and delivered on the 28rd, and therefore, 
according to what I understand to be the 
usual practice, the time for filing an appeal 
would expire on the }2th May. Qn that 
day the plaintiff died. 

On the 14th of May, the present appli- 
cant (the son of the deceased plaintiff) 


` 





applied to the District Judge for leave to 


file an appeal ; and according to the practice 


observed in this Court, the point for con- 


sideration would be whether this appHeation 
was made within a reasonable time after the 
death had taken place. It is o case not 


expressly provided for by the Court, but we 
gouerally deal with these applications on 


the principle laid down in Seotion 102, 

Possibly, if the case had been as fully 
placed before the Judge of the 24-Pergunnahs 
as it has been before me by the pssistance 
of Baboo Kumla Kant Sen, who looked into 
the matter at my request, the application 
might have been successful, 

I do not, however, consider that under, 
the law I have any power to interfere. It 
was a matter entirely within the District 


Jadge’s jurisdiction, and there is no appeal. 
Baut possibly if the facts whioh I bave stated 


are correct, the Distrlot Judge would allow 


the applicant to place them agaln before him. 
Let a copy of this be given to the applicant. 


The 25th July 1872. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Case No. 249 of 1871. 
Verbal Contract (between Hindoos )— Registra- 
` tion Act, 
Regular Appeal from a decision passed by 
the Subordinate Judge of Mymonsingh, 
dated the 81st August 1871. ‘ 


-Hurrish Chander Chowdhry (Defendant), 
Appellant, 


FET INS 


Rajendar Kishore Roy Chowdhry (Plaintiff), 
Respondent. 


Mr. R. T. Allan and Baboo Hem Chunder 
Banerjee for Appellant 


Baboos Sreenath Dass, Doorga Mohur 
Dass, and Issur Chunder Dass for 
Respondent. 

Registration Act which renders 
ial aaoo ng p ie Hindoos invalid or inoperative. 

Bayley, J.—I ax of opinion that , this 
appeal ought to be dismissed with costs. 

The plaintiff, the nephew of the defendant, 
brings this suit alleging that the defendant 
took an isarah lease from him for the term 
of five years extending from 1274, to 1278 
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at an annual rent of Rs. 4,812-10 ; that 
there was a balance of rent dae from the 
defendant for three years, 1275, 1276, and 
1277, tmounting to Re, 14,487-6 annas and 
less certain payments made vy the defendant 
to the plaintiff, there remained a net balance 
of Ra. 14,850-15 in plaintiff’s favor, and 
that this, with the loss estimated as damages, 
made up Ba. 17,900. Lnstly, that, notwith- 
standing repeated demands by plaintiff from 
the defendant, the defendant did not pay. 

The defendant's case was that he never 
took any lease from the plaintiff; that the 
plaintiff was not his lessor nor he the plain- 
tiffs lessee, and therefore this suit for arrears 
of rent would not lie. Farther, that the 
sum of Ra. 5,689 was due to the defendant 
from the plaintiff on account that the plain- 
tiff himself reslized the rent of the mehal 
for the year 1274, and that the actual assets 
made over to defendant by plaintiff on assign- 
ment of the lands weie not equal to the 
amount due to defendant at the time of that 
assignment, 

The first issue was a general one, vis., 
whether the defendant took a lease from the 
plaintiff as the plaintiff alleged, or whether 
there was an assignment of land to meet 
defendant's dues and a balance of debt still 
due to the defendant from the plaintiff as the 
defendant alleged. Also whether the plain- 
tiff held possession of the isarah mebal dar- 
ing the year 1277. 

he Lower Court has based its decision 
on the fact that as the defendant had, by a 
petition dated the 26th August 1871, stated, 
when summoned to give evidence by the 
plaintiff, that in a family dispute of this kind 
between himself and the plaintiff it was 
derogatory to honor to give evidence against 
each other, and that he was willing to abide 
by the deposition which the plaintiff might 
give, he (defendant) was bound by such 
deposition of plaintiff. It does not very 
clearly appear from the jadgment of the 
Bubordinate Judge as to whether he also 
considered that the pleintiff had proved his 
conse and the defendant fuiled to meet it, bat 
it is clear on the record that the plaintiff gnve 
his own deposition in the fullest and clearest 
manner, and that the defendant in all his 
various petitions did not ask the Qourt to 
take any evidence on his behalf, nor did he 
put forward anything to rebut the plaintif ’s 
case, so that whether the defendant acted 
wisely or otherwise in this respect the case 
stands thus :—the plaintiff gave his own 
evidence to prove the allegations made by him 
in the plaint, and the defendant not only did 


i 


not tender his own evidence or that of any 
witnesses on his behalf to rebut the plaintiff’s 
statements, but actually undertook by a peti- 
tion in Court to abide by what statements the 
plaintiff might make fh the case. Therefore 
it comes to-this that in fact, and irrespective 
of the ground taken by the Subordinate 
Judge, the plaintiff has proved a case which 
the defendant has in no way rebutted. I do 
not see therefore any just reason in this case 
for interfering with the result of the judg- 
ment come to by the Lower Court. 

I may also mention that the defendant 
took an objection to the effect that the plain-' 
tiff’s claim is not enforceable as it is based: 
only on a verbalc ontract. Now, the parties 
were Hindoos, and a verbal contract between 
Hindoos is neither invalid nor i{nopera- 
tive. No authority is shown to the contrary. 
The decisions cited: now merely rule that 
contracts in writing should be corroborated 
by registration, but there is no decision 


which says that verbal contracts shall not be’ © 


received in Court f 

Muter, J.—I am of the same opinion. 
With reference to the first ground I wish to 
observe that there is nothing whatever in 
the Registration Act which says that a 
verbal contract between Hindoos is invalid or 
inoperative. All that the Act says is that 
certain instruments specifically mentioned 
therein should not be ndinitted or acted upon 
as evidence unless they are registered in the 
manner provided by the Act, But there is 
nothing whatever in that Act or in any of, 
the authoritative rulings either of this Coort 
or of any higher tribunal, on the strength 
of which it can be held that a parol contract, 
like the one on which the present sait is 
based, is not to be acted upon by a Coart of 
Justice, because there is no registered in- 
strument to support it. 

I do not think it necessary to express any 
opinion as to what would be the effect of 
non-registration on the title of a pe 
holding under a parol contract when that 
title is impugned by another claiming the 
same property under a bond fide registered 
instrument subsequently executed in his 
favor. The present case is between the 
immediate parties to the coutract; and as 
between them I do not see any reason in 
justice or in equity why it should not be 
enforced if the case set up by the plaintiff is 
a trus one. 

The second ground of appeal also must 
fail. It may be that the Subordinate Judge ' 
was wrong in holding as a matter of law 
that the defendant was absolutely bound by 
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the deposition of the plaintiff, inasmuch as 
he, the defendant, had by a.previous petition 
intimated his willingness to abide by that 
deposition. But still the evidence given by 
the plaintiff, which if believed would be 
quite sufficient to prove his case, must be 
received as good primd facie proof in his 
favor, unlees it is rebutted by any counter 
evidence on the partof the appellant, Now, 
there is no such counter evidence on the 
record. It has been suggested in the course 
of the argument that the Subordinate Judge 
declined to examine the witnesses summoned 
by the defendant and actually produced by 
him in Oourt. But, on a olose examination 
of the proceedings of the Subordinate Judge, 
it appears to me that the defendant did not 
tender any evidence on his own behalf, and 
the charge brought against the Subordinate 
Judge, vis., that he has improperly refused to 
examine the defendant’s witnesses, must 
therefore fall to the ground. It appears that 
both parties had cited each other as wit- 
nesses, On the 26th August 1871 the Nazir 
made a report to the Sort that oertain 
witnesses summoned by the defendant were 
present; but on that very day the defendant 
filed a petition stating that his position and 
rank in society would not permit bhim to 
appear in Court in order to give his evidence, 
and asking the Court to dispose of the case 
solely and exclusively ‘on the evidence of the 
plaintiff which evidence he, the defendant, 
undertook to abide by. Tho plaintiff's 
examination was finished on the 28th, and on 
- that very day the Subordinate Judge reoord- 
ed the following proceeding :— 

“ As the Subordinate Judge of Benares 
“ has been requested to take the evidence of 
“the plaintiff’a mother by commission; as 
“ the above Subordinate Judge has forwarded 
“ a robakaree intimating that the witness is 
“elsewhere, and that therefore the taking of 
“the deposition has been postponed for a 
“us ; and as the pleader of the defendant 
“ being asked, has expressed his intention 
“of informing the Court just at its first 
“sitting on the day following as to the 
“ necessity or otherwise of the taking of the 
* evidence of the said witness, it is ordered 
“that the case be postponed this day.” It 
is clear from this proceeding that the Subor- 
dinate Judge was quite ready and willing to 
examine at least the particular witness whose 
name is mentioned therein, and he actually 
geve time to the defendant’s pleader to men- 
tion to him on the following day as to 
whether hia client would like to have the 
evidence of that witness taken or not. Now, 
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what did the defendant do on the next day ? 
Did he ask the Court to take his own 
evidence or that of any of the witnesses 
iammoned by him inoluding the Witness 
above referred toP Nothing of the kind 
was done, and all that the Court was asked 
to do was to give further time in order to 
enable the defendant to explain to his 
pleaders the deposition which had been al- 
ready given by the plaintiff on the 28th. In 
the face of these facts it appears to me 
impossible to hold that the Subordinate 
Judge hes deliberately refused to examine 
the defendant’s witnesses; and the only 
reasonable conclusion I can arrive at is that 
the non-examination of those witnesses is 
entirely due to the defendant’s own negli- 
gence, wilful or otherwise, The reason why 
the defendant did not press for the examina- 
tion of his witnesses appears to me to be ' 
almost self evident. He himself would not 
come forward to pledge his oath to the truth 
of the averments made by him in his written 
statement ; and, as he knew very well that the 
first step which the Subordinate Judge would 
take, in case he insisted on the examination 
of the witnesses summoned by him would be 
to examine him personally, he thought it 
prudent to let matters be as they were and 
take his stand on the .defects which he 
supposed he could point out in the evidence 
given by the plaintif. Some stress has been 
laid by the learned pleader for the appellant 
on a letter written by the plaintiff to the 
defendant on a date long previous to that ot 
the lease referred to in the plaint. But there 
is nothing whatever in that letter which is 
inconsistent with the evidence given by the 
plaintiff; and as that evidence has not been 
rebutted by any counter evidence produced 
by the defendant, the case has been in my 
opinion properly decreed against him. 

No other grounds of appeal have been 
urged. 


The 25th July 1872. 
Present: 
The Hon'ble W. Markby and W. Ainslie, 
Judges. 


Mooktears— Renewal of Certifioats to practise in 
another District, 


In the matter of 
Kalee Churn Banerjee Mooktear, /£titioner, 


Baboo Kushee Kant Sen for Petitioner, 
43 . 
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required the J wi 
Ean grplitesian ought tp Da treated as made within tima. 


Tux petition alleged that petitioner 
tho mooktearship examination held at Back- 
ergunge on tha llth and 12th February 
1867, and having been enrolled in the mofus- 
sil mooktear’s list of the High Court in 
July 1867, obtained certificate to that effect 
in 1868, and again renewed it on the 20d 
July 1869 from the Judge of Backergunge; 
that petitioner practised as mooktear on the 
strength of those certificates at Dowlat Khan, 
‘in the District of Backergnnge, from July 
1867 to September 1869; that after Sep- 
tember 1869, petitioner fell sick, went home, 
did not practise as mocktear, and was out of 
employ up to the present date ; that desiring 
to practise as mooktear in the District of 
24-Pergunnahs, petitioner presented an appli- 
cation, under Section 12 Act XX of 1865, 
on the 8th April 1872, together with bis 
certificate to the Judge of that district, 
through the sheristadar of the Court at 
10-80 ate, but the sheristadar at about 
2». mu. returned the said application to peti- 
tioner, saying that nothing could be done 
here, and that the Judge had veibally order- 
ed petitioner to go to the Judge of Backer- 
gunge ; that on the next day, i. e. the 9th 
April 1872, petitioner was present in Court 
with his application dated 8th April 1872 
and his certificates, but could not present 
tham to the Judge os he was busy; that 
on the 10th April, petitioner presented 
the said application to the Judge, who had 
returned it to petitioner without passing any 
written order on it, and had verbally direst- 
ed him to go to the Judge of Backergunge, 
saying that he has no hand in the matter ; 
that, aggrieved by this, petitioner now came 
up to the High Court with the application 
and certificata he presented to the Judge of 
24-P filed an affidavit herewith 
which verified and confirmed the facts stated 
_ in the petition, and submitted that petitioner 
was legally entitled, under Section 12 Act 
XX of 1865, and Roles 86 and 42 of the 
Bules passed by the High Court on the 
2nd May 1866, to be enrolled in the Court 
in which he should desire to, practise ; and 
that, as petitioner. desired to practise as 


mookisar in the 24-Pergunnabs, the Judge 


of that district, under Rule 86 of the 2nd 
May 1866, was the only authority to whom 
petitioner could apply for such permission, 
and the present proceeding of the Judge 
conoerning the applic#tion of ‘petitioner was 
altogether illegal, and passed without juris. 
diction. Petitioner therefore prayed that 
the High Court will be pleased to direct 
tha Judge of the 24-Pergunnahs to accept 
his application, enrol him as mooktear, and 
permit him to practise as mooktear in the 
24-Pergunnalhe, 

A reference having been mada to the Judge 
of the 24-Pergunnahs he siated that he had 
no means of knowing whether the petitioner's 
certificate ought to be renewed or not He 
had been practising in the Backergunge 
Courts ; and without any certificata from the 
Backerguuge authorities of the truth of his 
representations, the Judge of the 24-Per- 
gunuahs did not consider it his duty to grant 
him a certificate to practise in his district, and 
did not consider himself bound to call upon 
the Judge of Backergunge to state whether 
the petitioner's repreaentations were correct ; 
but be told the petitioner that he would 
renew the certificate if the Judge of Backer- 
gunge stated that thera was no objection 
to his doing so, and referred him to the 
Judge of the district in which he had been 
ordinarily practising. 

Markby, J.—We do not think that we 
ough¢ to interfere with the order made by the 
Judge in this case. We think it was quite 
reasonable when a man, who was a perfect 
stranger, came into the Judge’s Court, with a 
certificate dated nearly three years prior to 
the date when the application was presented, 
to require some certificate from the Judge of 
Backergunges, where it was alleged that the 
petitioner. had been practising. This being 
proper and reasonable, we ought not to inter- 
fere, 

But it eppeara that, at the time when the 
application was made, it was withir 
years; and that during the time that thi 
matter has been under discussion, the three 

have expired. We think, therefore, 
that, if the applicant does procure the certifi- 
cate which the Judge has required within the 
period of six weeks from this date, the appli- 
cation ought to be treated as having been 
made within time. 
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The 26th July 1872, 
Present: 
The Hon’ble F. B. Kemp and F. A. 
Glover, e Judges. 
Proce dure—Iesucs— Evidence—Appellate Coxrt. 
Case No. 200 of -1872. 

Special Appeal from a decision passed by 
the Officiating Judge of Beerbhoom, dated 
the 21st Augxst 1871, reversing a deoi- 
sion of the Subordinate Judge of that 
district, dated the 10th August 1870. 


Ram Persaud Datt (Plaintiff), Appellant, 
versus 
Krishto Mobun Shaw and another 
(Defendants), Respondents. 
Baboos Nullit Chunder Sein and Bipro 
Dass Mookerjes for Appellant. 


Baboos Mohinny Mohun Roy and Aukhil 
Chunder Sein for Repondenta, 


appeal should g am ~ 
maliy dl aiue mea a ieee cate 


Glover, J—Tux plaintiff sues for a doola- 
ration of his right in, and to recover possession 
of, 18 beegahs of land. His statement is 
that in 1265 he borrowed Rs. 182 from the 
defendant on an usufructuary mortgage of this 
land, which was the ancestral akkeray of his 
family ; the mortgage was to lest for 11 years 
and 4 months, On the day the m 
was given, the plaintiff took a lease of the 
land in question on a jumma of Ra, 89-4 
from the mortgagee ; the arrangement being 
that the rent was to pay off the mort- 
gage within the time therein stipulated. The 
plaintiff, it sppears, neglected to pay his rent, 
and the defendant sued him for arrears and 
for ejectment, and got a dearee. The decree 
was for the rent of 1267 ; and in execution of 
it, the plaintiff was ejected from his fote. The 

emlainiff says that he never got possession 
but the defendant alloges thet after this 
ejectment ‘the plaintiff again came to terms 
with him under a verbal arrangement ; that 
he again took possession of- the land, and 
again defaalted in the payment of his rent in 
consequence of which the defendant brought 
another suit for the rents of 1271, 1272, and 
1273, and got a decree, in execution of which 
he sold the plaintiff’s rights and interests in 
the land lakAeraj, and bought these rights 
himself, 

The grounds upon which the plaintiff sued 
to recover pomeasion of this land were that 
he made no arrangement such as alleged by 


the defendant ; that he never had possession of 
the land after the first ejectment ; that he 
owed no rent; and that the decrée which was 
an ex parte one was obtained without his 
knowledge, he having had no notice of the 
anit, which was a fraudulent and collusive 
one. i 

The first Court gave a decree for the plaintiff. 
The Judge in appeal reversed that decision. 
The only point which it is at all necessary 
for us to deal with in this special appeal is 
the Judge’s procedure. The objection as to 
the nature of the right sold has been disposed 
of in favor of the special respondent, By a 
perusal of the sale certificate, which shows 
that it was not the plaintiff's right in any 
particular tenure which was sold, but the 
whole of the lakAeray tenure, was the Judge 
right in deciding the case without first re- 
manding it for farther enquiry ? Itis urged, 
and the only question remaining is, that, inas- 
much as the Judge has fonnd that the first 
Court fixed and tried a wrong issue, he 
ought not himself to have tried what was 
undoubtedly a proper issue, without giving 
the plaintiff notice of the nature of the con- 
tention and of the issue which the Judge 
considered was the right one. The first 
Court no doubt fixed the wrong issue and 
the Judge was quite right in sa that 
the proper point for deolsion was whether 
the second decree for rent obtained by the 
defendant against the plaintiff was a collusive 
decree, and whether it was proved or not that 
the plaintiff hed no notice of the claim against 
him, and whether the ex parte decree was got 
throngh fraud. The Judge very rightly says 
that this baing the issue, it was for the 
plaintiff who alleged fraud, to prove fraud, 
and that he had altogether friled to do so. 
But it must not be forgotten that, if the plain- 
tif had no evidence to adduce on this point, 
it was because he had no opportunity of 
addacing it on the issues laid down in the 
first Court, those issnes not involving that 
question. It has been found no doubé that, 
on the occasion of execution being taken out 
after the second decree, the plaintiff’s brother 
endeavoured to avoid the sale by alleging that 
the land was debutter land, which could not 
be sold, and not content with appealing agaiust 
the order adverse to him passed by the De- 
puty Collector, went into the Civil Court, and 
endeavoured to prove the same thing, in 
which he again failed. But this would not 
in our opinion prevent the plaintif from 
proving his contention in this case% and as 
the proper issue to be tried was whether the 
second decree was or was not fraudulently 
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‘obtained, and as the plaintiff had no opportu- 
nity of adducing evidence to prove that fact, 
we think that the case must go back to the 
Court ef first instance, in order that this issue 
may be fixed; the plaintiff must have en 
opportunity of showing by evidence that the 
second decree for the rent of the years 1271, 
1272, and 1273 was obtained sgainst him 
collusively and without notice of the suit 
having been served upon him. Gosts will 
follow the result. 


The 27th July 1872. 
Present: 


The Hon'ble Sir Riobard Couch; Kt., -Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. . 


Village Chowksedar (appointed mader 7 
y 1817 s. 21)— Seit for Wages against 
lder—Limitation—Moaning of “ Ser- 


vant’ in ol. 2 s. 1 Aot XIV of 1869. 

Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugas, 
dated the 28th June 1872. 


Golamee Chowkeedar, Plaintiff in two cases, 


versus 


Shaikh Paclan and another, Defendants in 
two oases. 


of the apportioned among the several house- 
holders objection made by any of them, but 
by the 

ler 
ls a secvant within the meaning of 


A 
oL 2 a lof the Limitation Act XIV of 1859. 


Case. —Puscrriry, « village chowkeedar, 
sues the defendants respectively in the cases 
above enumerated, for recovery of Re. 1-11, 
being the amount of wages duą to him from 
Magh 1276 to Chyet 1278, at the rate of 
one anna per mensem, for services rendered 
by him in his capacity of a chowkeedar. 
Plaintiff, it esems, had presented a petition 
to the District Superintendent of Police of 
Farreedpore, to adopt measures for ' the 
realization of the arrears in question, but that 
officer passed an order to the following effect, 
that the petitioner may sue in the competent 
. Court for the recovery of his dues. Hence 
these actions have been brought in this 
Court. The following points have been 
raised by the defendant's pleader, and I most 
respectfully solicit the Court's opinion on 
them. ° 

1, That these cases are not cognizable 
by the Civil Court, inasmuch as there are 





special laws prescribed for the realization of 
chowkeedars’ es. 

2. That the limitation of one year, under 
Clause 2 Section 1 Act XIV of 1859 ap- 
plies to the plaintiff claim ; consequently, 
that portion of the claim which refers to a 
period beyond one year next preceding the 
institution of the suit is barred. : 

With reference to the first polnt, I have 
to observe that, the recent enactment in 
regard to the village chowkeedar, is Act VI 
of 1870 B. C. It provides for the appoint- 
ment, dismisaal, and maintenance of a chow- 
keedar, but Act I of 1871 B. C. (an Act to 
amend the Village Chowkeedaree Act, 1870 
enacts (Section 1) that “ Nothing in the sai 
“ Act shall be held to repeal the provisions 
“of Section 21 Regulation XX of 1817, 
“in any village, or anion, until a chowkeedar 
“shall have been appointed therein, under 
“the provisions of the said Act.” It is 
admitted that the plaintiff has not been ap- 
pointed under the provisions of Act VI of 
1870 It being 80, the law applicable to the 


plaintiff's case is Regulation XX of 1817, and 


not Act VI of 1870. Section 21 Regula- 
tion XX of 1817 is silent as to the mode in 
which the salary of a chowkeedar is to be 
realised and paid, It is evident there were 
no chowkeedaree- fands provided for in that 
law, and the chowkeedars were appointed and 
paid by the landholders and other persons 
of the village to which they belonged. 
Under such a case, I am ata loss to under- 
stand why a chowkeedar, who has failed to 


realise his legitimate due after service done, 
from a party who is encumbered with the 


maintenance of the chowkeedar, should be 
debarred from resorting to the Civil Court 
for redress. The plaintiff’s salary in the 


present case is proved to have been fixed by 


the heads of the village, who aleo ascertained 
the rate at which every householder of the 
village is to contribute towards meeting the 
charge unobjected by any. I should,.therg,, 
fore, decide this point in favor of the pln- 
tiff. 

With regard to the second point, I am 
inelined to think that the nature of the 
plaintiffs appointment does not admit him 
as a servant within the meaning of Clause 3, 
Section 1, Act XIV of 1859. The servant 
therein contemplated apparently has refer- 
ence to a domestic menial servant. A chow- 
keedar under the Regulation under notice, 
is, properly speaking, a servant of the State, 
but maintained by the village people, because 
his services are entirely at the disposal and 
under the control of the Police Darogah, 
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But if this Clause does not apply, what 


Clause would ? I think Clause 9 will govern 
the case, as the apportioning of the aes! 
without objection is an implied contr 
therefore, decree the fwo cases in favor of 
the plaintiff contingent upon the order of 
the High Court. 


The judgment of the High Court was 
delivered as follows by— 


Couch, C. J—A liability on the part 
of the defendant to pay the chowkeedar 
cannot be inferred from the facts stated in 
the case, He can only sue the defendant 
upon the ground that he was empl by 
him or by some person who was the nd-. 
ant’s agent for that purpose. This does not 
appear, nor does it appear that the defendant 
bad admitted his liability. The chowkeedar 
should sue the person or persons who em- 
ployed'him. It is difflcult to define what is 
a servant within Clause 2 Section 1 of the 
Limitation Aot, but we think that a chow- 
keedar is one ; being under the control of the 
Police Darogah does not make him not one, 


The 20th June 1872. 
i Present : 


The Rt Hon’ble Sir James W. Colvile, Sir 
Barnes Peacock, Sir Montague E. Smith, 
and Sir Lawrence Peel. 


u A e 
On Appeal from High Court at Caleutia.* 
‘ Golam ; 
versus 
Kalikisto Tagore and another, 
The Privy Cone it only, unde very special olr- 


[iy this case the counsel for the appellant 


on the hearing of the ap se el care 
from a decree of the High 


"F 
aterm {he iudgment of Bayley ant Macpherson, JJ., 
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lant, muno pro tuno, special leave to appeal 
from the decree of the inferior Court in 
India, on the facta, 

Upon this preliminary. gaara their 
Lordships delivered the following judg- 
ment :-— 

Their Lordships have considered Mr. 
Doyne’s application, and the conclusion they 
have come to is this, that, for the reasons 
which I am about to state, they would not 
be justified in the present case in gtving 
special leave to include in this appeal an 
appeal against the decisions of the two 
Jadges who have dealt with the questions of 
fact in the cause,—the Deputy Collector and 
the Judge to whom there was an immediate 
appeal from him. 

They have looked at the petition of 
appeal to Her Majesty, and it is perfectly 
clear that appeal is preferred simply against 
the order of the High Court on the special 
appeal It is undoubtedly true that it has, 
recently at least, been the practice to allow 
the whole case to be opened upon questions 
of fact, as well as questions of law, although 
the High Oourt, the appeal to it having been 
merely a special appeal, has been able to 
deal only with the latter. The mode of so- 
complishing this, if the thinks it neces- 
sary for the justice of his case, is to apply to 
their Lordships in due time for special leave 
to appeal against the decisions of the Subor- 
dinate Courts ; an application to be granted, 
not as of course, but on sufficient grounds, 
No such application has been made in the 
present case; but it is stated by Mr. Doyne 
that the Board has been in the habit of 
granting this privilege at the hearing nuno 
pro tune, if they thought the justice of the 
case required it We are not aware of, nor 
is Mr. Doyne able to refer us to, any case in 
which this was done, nor does our recollec- 
tlon supply one; although, if their Lord- 
ships saw clearly that the justice of the case 
could not be reached without allowing such 
an application, they do not say that they 
would not grant it under any circumstances, 
or upon any terms, They are of opinion 
that nothing. but very special circumstances 
ought to justify the granting’ of leave to 
appeal against the other decrees at so late a 
period as the hearing of the appeal; and 
that no such circumstances exist in the present 
case. The question is one of those which it 
is extremely difflcalt for a tribunal like this 
to deal with,—the simple question of parcel 
or not parcel, whether a certain portion of 
chur land is included in a particular tenure, 
or remained liable to assessment i rent It 
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is emphatically one of those questions which 
are best decided, and oan only be satisfactori- 
ly decided, upon the spot ; and in re-opening 
the decisions on the facts in the present conse, 
we should be ronning counter to that gene- 
ral rule which governs the proceedings of 
their Lordships, namely, that, where there 
have been two concurrent findings upon 
questions of fnot, this tribunal will not, ex- 
cept upon very special grounds, disturb them. 
Therefore their Lordships think' they would 
not be justifled in granting this application. 
Of couise, they are ready to hear whatever 
may be argued further upon the question 
whether the decision of the High Court upon 
' the special appeal was correct or not ; aud if 
it were not correct, what order that Court 
ought to have made on the grounds before it. 
[Counsel proceeded further to address their 

Lordships, who ultimately pronounced 

the following judgment :-— 

This litigation begau in the Court of the 
Deputy Collector, in consequence of a notice 
by the respondent served upon the appellant 
with a view to the assessment of rent upon land 
which had been measured, and was stated to 
contain -10 drones and some odd kanees. 
The land was the Iand indicated in the 
first map to which their Lordships were 
referred, b map No. 18. The appellant 
resisted the claim of the respondent upon 
the ground—at least this is the only ground 
which it is now necessary to oonsider— 
that the land in question, or a portion of it, 
was included in the dw nee lease, or the 
putnee leaso which hdd been granted to him 
by the respondent at a fixed rent, In the 
course of the litigation, which. it is not neces- 
sary to pursue particularly, it became an 
admitted fact that all the land from the cast 
of the dole on the map was land which the 
appellant, the defendant in the suit, admit- 
‘ted was liable to ba assessed, but that the 
land to the west of the kole was still, as he 
contended, included within his puénee tenure, 
and was therefore incapable of any further 
assessment. In that state of things one 
would have supposed, though it is not neces- 
sary for their,Lordshipe’ decision to rule that 
it wns so, that the burden of proof lay 
rather upon the defendant than upon the 
plaintiff, the former relying upon his title as 
zemindar to receive rent for the land of which 
the ‘other was in occupation, and that claim 
being met by the allegation that the land in 
question was protectéd from farther sasese- 
iment by Being included in a perpetual tenure 
at a fixed rent. However that may be, the 
issue upon which the parties went to trial 


u the last remand was whether that land 
which was situated on the western side of 
the kole, and which, by one of the documents 
in the record, appears to have comprised 
little more than 6 drbnes of land, was or 
was not included within the durputnee tenure. 
Now what was that d tnee tenure? Tt 
may be described as such, although the title 
of the appellant to it rested upon two dis- 
tinct grants ; one made by the respondent in 
the character of zemindar, the other in the 
character of a puineedar ; and it is not very 
clear whether these grants were each a grant 
of an undivided 8-anna share in the same sub- 
ject, or whether they. were grants of different 
subjects. It is immaterial, on the present ap- 
peal, to express any opinion on that point ; 
because it is perfectly clear that certain land, 
described as lukht kole chur lands of Mourah 
Bowsia, was excepted out of the tenure 
granted, and that the question in dispute 
between the parties was ultimately reduced 
to the issue whether the land west of the 
kole was such lwkAt kole chur land of the 
mousah, and therefore excepted from the 
di mee tenure, or whether it was included 
in 1t. That case when remanded was tried 
again, first by the Deputy Collector, and 
afterwards on appeal by the Judge, and both 
Courts, proceeding upon a local investigation, 
came tp the conclusion that the lend in ques- 
tion was within the excepted land, and that 
it did not fall within the durpwinee tenure of 


the appellant. 


The decision which their Lordships pro- 
nounced upon Mr. Doyne’s application in an 
early stage of the hearing precludes any 
consideration of the propriety of this finding 
upon the mere question of fact; and they 
have now only to decide whether the High 
Court, in dealing with the special appeal 
brought before it after these lest decisions of 
the Cowie Courts, was correct or not. 

Now, the grounds of special appeal qre» 
stated inthe record. They are summarized by 
the learned Judges. The summary does not, 
perhaps, entirely agree with the grounds filed, 
for the first is stated to be “that the chitta 
“of 1261 was not receivable as evidence ; 
“Qndly, that even if receivable, it can be 
“treated only as corroborative evidence ;” 
whereas in the grounds of special appenl, as 
filed, it was rather that there was not evidence 
sufficient to support the judgment that the 
land in dispute did not appertain to the 

; and that, admitting for argument’s 
sake, that the okitta filed by the plaintiff was 
genuine, the dags relied upon, did not show 
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that the disputed chur was excluded from 
the putnee, 

e High Conrt, in dealing with what 
they understood to be the special grounds of 
appeal, put a construction upon the lease in 
these words :—Mr. Justice Bayley said :— 
“ Again, 11 drones 9 kanees are stated in the 
“lease as the area of Geirlnik, uncultarable, 
“ie. (sandy ekur); and if we look to the 
“terms of the lease, we find that the contract 
“was that a certain quantity of chur land 
“was to go with the lease ; but if there were 
“any deficit by diluvion, the deficit was to 
“be made up from the accretion, and that 
“every further accretion beside that was to 
“be considered as being beyond the defend- 
“ant’s lease. Therefore, when the Lower 
“ Appellate Court refers to the area of the 
“ lands, it only refers to it as one item of 
“evidence on which the case is decided in 
“plaintiff's favor. I cannot think that this 
“objection is one which in special appeals 
i ts the oase on its merits.” The infer- 
ence which their Lordships would draw from 
that passage of the judgment is this, that the 
High Court, putting upon the lease and the 
grants the construction most favorable to 
the eppellant,—a construction which it may 
be admitted for the sake of argument was 
not consistent with the construction upon 
whioh the Lower Courts appear to have 
acted,—still thought that the chitta being 
admissible as corroborative evidence, and 
there being a considerable body of other evi- 
dence in the cause, there was a sufficiency of 
evidence upon which the Courts below might 
properly have decided in the plaintiffs favor. 

heir Lordships, as I said before, are 
merely, on this occasion, in the position of 
the High Court. They are by no means 
prepared to say that, if they had to construe 
the terms of the grant for the first time for 
themselves, they should put the construction 
which the High Court has put upon it. The 
ocgments are ambiguous, and there are 
coffaiderable difflcultiea, they think, in the 
way of that construction. It might well be 
held that the stipulation which has been so 
much relied upon might import only that, in 
case there was a loss by diluvion, that that 
loss should be afterwards made up by any 
accretion that might take place ; but they do 
not think it necessary for them to say to 
what construction, if the question was really 
open before them, they would finally adhere. 
It is sufficient for them to say that they 
agree with the High Courtin thinking that 
the chitta was fairly admissible as corrobora- 
tive evidence ; that it tended very mach to 


negative the cnse which appears to have been 
put forward as the case of the appellant, and 
which it was almost necessary for him to 
put, namely, that the land which he claimed, 
as included in his tenure, had been included 
in the tenure of the modafat, and that it is 
impossible to say that the High Oourt was 
wrong in coming to the conclusion that the 
grounds for special appeal had not been made 
out, or that there was no evidence upon 
which the Courts below might have properly 
decided in the plaintiff’s favor. 

Their Lordships therefore, under these 
circumstances, can only humbly recommend 
to Her Majesty that this appeal be dismissed 
with costs. 


The 25th June 1872. 
Present : 


The Right Hon’ble Sir James W. Colvile, 
Lord Justice James, Sir Barnes Peacock, 
Lord Justice Mellish, Sir Montague E. 
Smith, Sir Bobert P. Collier, and Sir 
Lawrence Peel. 


Act VIII of 1859 ss. 26 and 29—Titles ( Omis- 
ston of)— Platut (Rejection of). 


On Appeal from the High Court at Madras. , 


The Hon’ble Sri Maharajah Meerja Vijaya 
Rama Gajapati Res Manea Sultan Babador 
Garu, of Vizionagram, 3.0.8.1, sued us 
Sri Rajah Vijayarama Gajapati Raz Baha- 
dur, Zeminder of Visianagram, v. Sri 
Rajah Lakshmi Challaya, Ranee of the 
Zemindary of Bobbili, widow, and heiress 
of the late Respondent, Sri Rajah Sita- 
remakristoa Rayudappa Ranga Row Baha- 
dur Garu, Zemindar of Bobbili. 


Council held, u the oostruc- 
of Avil Proce that the description 


o. a sound discretion, 
s. 29, in first requiring the plaintiff to amend his 

afterwards in rejoding the plaint should 
the first order be y disobeyed. 


Ts is an appeal against the judgment of 
the High Court, which reversed the decision 
of the Judge of the Civil Court of. Vizaga- 
patam, dated—and the date is material for 
the decision of the present question—the 
5th July 1865. The question which the 
appeal raises is the effect to be giv@n to the 
26th and 29th Sections of the Code of Proce- 
dure. The 26th Section fequires that the 
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plaint shall contain the name, description, 
_ and place of abode of the defendant, as far 
as they can be ascertained, and thé 29th 
Section provides that, if the plaint does not 
contain several particulars therein before 
required to be specified therein, the Oourt 
may reject the plaint, or, at its discretion, 
may allow the plaint to be amended. 

În the present case a plaint was fled by 
the Rajah of Bobbili, against the appellant, 
whom I may shortly describe as the Maha- 
rajah of Vixianagram. The objection taken 
to the plaint was that the defendant was 
described on the faoe of that plaint by titles 
which did not correspond with the titles 
to which he was entitled, and by which he 
ought to have been described. The sues 
thought that objection was made out, and 
he directed that the plaintiff should have 
liberty to amend his plaint by amending the 
description of the defendant, in accordance 
with the description which had been given 
to him in the Gasette, by which he was 
appointed a member of the Governor-Gene- 


s Council for r lawa, namely, the 
“Honorable Maharaj Meerja ijaya 
“ Rama Gajapati Rex Menes Sulten Bahadur 
“ Garu, of Vi ” He gave the 


plaintiff a “ week’s time to amend his plaint 

- “by entering tha name and distinction of the 
« defendant as above set forth, and in default 
“the plaint will stand rejected.” The plain- 
tiff, the respondent, declined to amend his 
plaint, and failed to do so. The Judge then 
rejected the plaint under the 29th Section, 
and upon appeal to the High Court, thet 
order of rejection was reversed, and it was 
held that the identity of the appellant having 
been ascertained by the imperfect description, 
the order to reject the plaint ought not to 
have been made. 

The dispute between these parties seems 
to have beed a very ancient one. There 
appears to have been a feud between these 
two great proprietors for & considerable time 
as to the titles to which they were respect- 
ively entitled. It further appears, however, 
that as early as 1861, the then agent of the 
Governor of Madras in Visagapatam had 
ascertained what titles were the titles by 
which these parties were respectively known. 
I think the phrase is what titles “were in 
vogue,” and he ordered that in all official 
documents, those titles should be given by 
the one to the other. ‘The respondent or his 
father raised an appeal against that order. 
There was an elaborate report made by a 
Mr. Carmichael to the Government, and the 
Government of Madras passed an order upon 


that, which is dated the 26th April 1866, 
by which they ruled that the order of the 
agent should stand, and that those titles 
should be treated as the titles necessary to be 
given in official docunfents. That, therefore, 
was a recognition by the Local Government 
of Madras that the appellant was entitled 
to the titles specified in the order of the 
agent, Mr. Fane. It was also something 
more, because, while this question was pend- 
ing before them, the Government of India, 
by the then Viceroy, had formally conferred 
upon the ap nė the title of Maharajah. 
Therefore, if there had been any question 
upon his claim to tbat title at an earlier date, 
that doubt was entirely removed by the 
formal act of Government, and the grant of 
the title from that which must be taken to 
be in India the fountain of honor. 

Now it is no doubt the fact that the plaint 
in the present case was filed before that order 
of the Government of Madras to which I 
have just referred. It was, however, filed 
after the grant of the title of Maharajah ; 
and after the appointment of this gentleman 
to be a member of the Governor-General’s 
Council for making laws, by the notification 
in the Gazette in which he received his full 
titles, and was described in the manner in 
which the Judge afterwards required the 
respondent to describe him ; and, further, it 
is certain that the order of the Government 
of Madras was passed and issued before the” 
question raised upon this objection under the 
Code came to be tried, and the decision of 
the Judge upon it was passed, because that, 
as I stated, was not until July 1865. 

In these circumstances the question for 
their Lordships’ consideration is, whether the 
order of the Judge, which was competent 
to pasa, and indeed ought to have passed, un- 
der the Code of Procedure, or whether the 
decision of the High Court reversing it, is 
the correct one. 

No doubt the question which is now broughite 
before their Lordships might by some per- 
sons be considered frivolous, lt does not 
appear to their Lordships, however, tobe by 
ony means a light question. It is certainly 
(as one of their Lordships remarked in the 
course of the discussion) strongly against the 
policy of the law that anything should be 
done which tends to increase that which has 
bean always ouo of the great social evils of 
India, i.¢., the indisposition of persons of 
consequence to appear as suitors in Courts 
of justice, It appears to their Lordships 
that, upon the proper construction of the 
Code, the description contemplated by the 
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26th Section includes all those titles by which 
the party is generally known; and that if a 
plaintiff from animosity, from pique, or any- 
thing in fact but a Jide dispute as to 
_ the right to a title, “obstinately refuses to 
give his adversary that title by which he is 
y recognized, the Court ee not 
to permit or sanction that species of insult, 
as insult, no doubt, it’ would be treated, not 
sa Ae India, but even in other countries. 
the present case tt is not necessary for 
their Lordships to consider whether, if there 
were a bond fide dispute in the suit, or other- 
wise, a8 to the existence of the title, or as 
to the right of the party to bear a particular 
title, the Judge would in every case exer- 
cise a sound discretion in rejecting the plaint. 
For it eppears to their Lordships that here 
the matter was entirely put by the proceed- 
ings already referred to beyond dispute, and 
that it was impossible to say that the titles, 
if properly treated as within the 
term of description, could not be ascertained. 
An order had been passed in the district, 
with the view, apparently, of keeping 
the these great proprietors, 
that in all official documents each should de- 
soribe the other by a certain title; that order 
had been recognized after appeal and dis- 
cussion and enquiry by the Government of 
Madras; the titles themselves had been re- 
cognized by the authority in India,—by the 
Governor-General in Council, and confirmed 
by a distinct grant of the principal title, that 
of Maharajah,—and therefore there could be 
no pretence or excuse for saying that there 
was any doubt whatever as to the legal tight 
of the appellant to bear those titles which 
he claimed to bear. Their Lordships are 
therefore of opinion that the Judge of the 
Civil Court was competent to pass the orders 
which he passed; and that he exercised a 
sound discretion in first requiring the respond- 
ent to amend his plaint, and afterwards in 
œ rgjeoting that plaint when the first order had 
been contumaciously disobeyed. 

The only point on which their Lordships 
have entertained a doubt is whether it was 
essential for the Judge to require the term 
“ Honorable,” which seems to be less matter 
of description than a mere honorary distino- 
tion, applying to those who are members of 
the Council, to be stated in the plaint. It 
is, however, to ba observed that the respond- 
ent, when he appealed to the High Court, 
did not raise any point as to that. He raised 
broadly the question whether he was bound 
to give the appellant what he called his 
honorific titles, or whether it was not suffi- 
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cient simply to describe him in R way in 
which he could be distinguished from any 
other person. 

Their Lordships are aware that, in coming 
to the before-mentioned conolusion, they are 
ruling that which is in some d in conflict 
with a decision passed by the High Court of 

l in the case cited from the 12th 
Weekly Reporter, 460. It is to be ob- 
served, however, fiat, as it was fairly ad- 
mitted at the bar, that case is in one particu- 
lar disti le from the present, inasmuch 
as there the defendent had not teken the 
objection in the first instance, but had asked 
for further time, and afterwards took the 
objection by way of after-thought. .Ié is, 
however, scarcely necessary to observe that 
even, if the case had been on all fours with 
the present, it would not have been a decision, 
passed as it was by a Division Bench of the 
High Court, which would have been binding 

their ‘Lordships ; and for the reasons 
which I have stated, their Lordships are of 
opinion that it is not the true construction of 
the Act in question to say that, where a man 
has titles, the claim to which titles cannot 
rationally be disputed, and by which he is 
generally known, all that the Code requires 
is that he should be described in such way. as 
has been contended for by the respondent. 

Their Lordships, under these circumstances, 
will humbly advise Her Majesty that the 
decree under appeal be reversed, that the 
order of the Zillah Judge be affirmed, and 
that the respondent do pay the costs of this 


appeal and in the High Court. 





è The 27th July 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 

Pleader aad CHent—Carelessness—Costs and 

Interest. 
Onse No. 5 of 1872. | 

Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 12th of 
October 1871. 


Prince Mahommed Rohimooddeen (Deoree- 
holder) Appellant, 


versus è 


Baboo Beer Protab Suhai (Jadgment- 
debtor) Respondent, 
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—— 


Baboo Chunder Madhub Ghose for 
Appellant 


Baboo Kally Kishen Sein for Respondent, 


A tabular account having beon drawn out and submitted 
for some days to the examination of the vakeels of the 
different dearse-holders before it was finally settl 


purpose of correcting a mistake (the 
of costs and interest) at the instance of the appallant, 
one of the decree } and observed that the 
if ho has suffered loss through the osrelessness 

his pleader, may not be without a remedy. 


Couoh, C. J—W m do not think we ought 
to interfere. What is now sought is to get 
rid of the omission to put the costs and the 
interest in the statement of the account 
which was drawn out. It arose from the 
present appellant's pleader. not putting the 
particulara where they ought to have been, 
and where alone the Court was bound to 
look for them, vis., in the tabular statement, 
It appears that the account was submitted 
for some days to the examination of the 
vakeels of the different decree-holdera before 
it was finally settled, and we thiok thet ia a 
circumstance which ought to have weight 
with us. In fact, it was a kind of arrange- 
ment come to with the Court by these claim- 
ants by which an account of what was due 
to each was made out and agreed upon. 
Certainly, after the opportunity which the 
vakeel of the appellant had of correcting the 
mistake, and having a proper account made, 
we ought not to allow it to be re-opened, 
unless we had the parties who had an interest 
in keeping the accounta as settled, before 
us; they might reasonably object, after 
what has taken place, to the Court altering 
the account in such a way as to affect them, 
as it must to some extent. ° 
- The present appellant bes saffered loss 
through the mistake, or possibly the ecareless- 
neas of hispleader. If it was carolessness, 
he may not be without a remedy. 

The appeal must be dismissed with coats, 
pleader’s fees being fixed at Rs. 16. 





The 27th July 1872. 
Present: 

The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. ` ; 
Jurisdiction —Small e Court— Deferred 
Dower ( Mwwajjal). 

to the High Court by the Ofi- 


Judge of the Small Cause Court 
the 21st June 1872. 


Reference 
ciating 
at Sealdah, dated 
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Haygtunnissa Bibse, Plaintiff, 





versus 
Shaikh Asirooddpen and another, 
Defendants. 
A sult for deferred dower or fal, payable to the 


wife by the husband upon her divoros, or upon tha 
husbend’s death by his hairs out of his estate, is cogm- 
xable by a Small Court, 


Case.—PLantire in this case sues defend- 
ants upon a kabinnamaA, or deed of dower, 
executed and duly registered by her hus- 
band now deceased. The dower claimed 
amounts to 500 rupees, of which while one 
half is exigible dower or savqyjal, the 
other half, about which I submit this refer- 
ence, is deferred dower or muwajyal. 
Muwajjal is payable to the wife on divorce, 
or on decease of the husband where there 
has bean no divorce. In this instance there 
was no divorce, and plaintiff now comes 
into Court upon her husband’s death to sae 
his heirs. The point upon which I solicit 
the orders of the Hon’ble High Court is as 
to whether, under these ciroumstances, her 
suit is cognizable in a Small Cause Court. 

Deferred dower is payable alternatively 
upon the dissolution of marriage by divorce, 
or death, as the case may be. In this case, 
as there was no divorces, it is payable on the 
death of the husband, and not before, and 
all material parts of the deed of dower may 
be read os though the alternative of divorce 
were not mentioned in the deed. The offeot 
of the deed is that the husband settles "a 
certain sum of money on bis wife, payable 
on his decease. The consideration of this 
arrangement is marriage. The dower defer- 
red is exactly in the nature of a conditional 
bequest, It is unlike an ordinary debt, ìn- 
asmuch as it is the hoira of the husband 
who are liable to pay it, and not the husband 
bimself. s Z 

Paragraph 2 of Section 6 of Aot XI Wf 
1865 declares that an action shall not lie in 
a Small Cause Court “ for a legacy or part 
of a legacy under a will.” The expression 
“ will” is defined in the Indian Succession Aot 
“as the legal declaration of the intentions 
“of a testator with respect to his property, 
“which he desires to be carried into effect 
“after his death.” This definition would 
seem to me to inclade in its terms that part 
of the deed of dower ander which plaintiff 
in the present case sues for mwwazjal, and 
I am therefore of opinion that this suit is 
non-cognisable, 
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The judgment of the High Court was 
delivered as follows by— 

Couch, C.J.—The dower is money due 
upon the contract ofythe husband, payable: 
either upon divorcee or on his death. The 
fnot of one of the contingencies being hié 
denth, and the money being payable by his 
heirs out of his estate, does not prevent the 
suit from being cognizable by the Small 
Cause Court. 


The 27th July 1872, 
Present: 


‘Fhe Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble W. Markby, 
Judge. 

Hiadoo Law of Inheritance — ity— Madman 
— Hvidencs— Matntenance— Sals of immoveable 
Property— Conditions of Sale—Tills, ` 


Appeal from the judgment of the How bie 
A. Macpherson, exercising the Ordi- 
dinary Original Civil Jurisdiction of the 
High Court, 

Dwarkanath Byseck and others (Plaintifis) 
Appellants, 


Cereus 


Denobundoo Mallick and another 
(Defendants) Respondents. 


The Standiny Counsel for the Appellants, 
Mr. Lows for Denobundoo Mallick. 


to Hindoo law a need not be absolutely 
a hae Gree to be ica pabla ef in ; 


be required, it is not fair or honest to say that the title 
on a certain date when it does not commence 


THIS was a suit to recover possession of 
certain londs.and premises from the defendant 
Denobundoo Mullick, to have the rights of 
the plaintifs and the defendant Denobundoo 
Mullick- therein ascertained and declared, and 
for an account and payment of mesne profits 
by the defendant Denobandoo Mullick, 

The facta of the case -will *ppeat suffici- 
ently from the judgment: of the Lower Court, 
which was os follows :— 

Macpherson, J.—In this caze the plaintiffs 
gue to recover the estate of Rajkisto Bysack, 
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who died in 1826. He died, leaving a 
childless widow, Sreemutty Opoorva Chon- 
dra Dossee, who took his property for tbe 
estate of a Hindoo widow, and who lived 
till October 1869. The plaintiffs aay that 
they, as the next heirs (along with the de- 
fendant Mohendronath Bysack) of Rajkisto 
Bysack, on the death of Sreemutty Opoorva 
Chundra Dossee, are entitled to posseasion of 
the property. No doubt, if in, 1869 the 
plaintiffs were the next heirs, they are 
entitled to recover, unleas the defendants can 
show thet Sreemutty Opoorva Chundra Dos- 
see, who was once in possession, parted with 
the estate under such circumstances as to 
make the transfer binding against the next 
heirs of her husband on her death. The 
plaintiffs have gone fully into the circum- 
stances of the case, and have shown exactly 
the various dealings which have taken place 
with the property since the death of Rajkisto 
Bysack. They show that, in 1828, Sreemat- 
ty Opoorva Chundra Dossee instituted a suit 
in the Supreme Court, praying for a declara- 
tion of her right to the share of Rajkisto 
Bysack in the joint property belonging to 
him and his brothers (they being all sons of 
one Russickloll Bysack), and for an account 
and pertition. On the 4th Murch 1829, 
there wus a decree for partition with a de- 
claration of Sreemutty Opoorve Chandra 
Dossee’s right to a one-third share of the 
joint estate. In 1882 the commission of 
partition was returned, and the properties, 
the subject of this suit, were (among others) 
allotted to Sreemutty Opoorva Chundra Dos- 
see, who therenpon got possession. Subsequent 
to that we find that Mr. Templeton, an attor- 
ney of the ‘Supreme Court, who had acted 
for her in her suit, issued execution against 
her on two judgments which he had obtained 
on two bonds and warrants of attorney ; and 
in 1884 he caused the whole of the share 
allotted to Sreemutty Opoorva ChunYra Dos- 
seo, that is the whole of the property, the 
subject of this suit, together with other pro- 
perties belonging to Sreamatty Opoorva 
Chundra Dosses, to be seised under writs of 
Ji-fa, ond sold. In April 1884, the sheri 
conveyed the right, title, and interest of 
Sreemutty Opoorva Chundra Dossee in these 
properties to Mr. Templeton himself, the 
amount paid by him being about Rs, 5,000. 
In August of the same year, 18384, Mr. 
Templeton conveyed these properties to 
Gooroodoss Dutt, the brother of Srgemutty 
Opoorva Chundra Dossee, Gooroodoes Dutt 
had a brother, Shamuldoss Dutt, who was 
joint in estate with him; and, on partion 
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being made between the brothers, the pro- 

ea now in dispute were alloted to Sham- 
uldoss Dutt, who, having died, was succeeded 
by his son Rajender Dutt. 

In 1861 a sult was pending between this 
Bajender Dutt end Doyamoyee Dossee, his 
atep-mother. In that suit an order was 
made on the 27th September 1861, that 
these properties should be sold, and that Mr. 
Carapiet, the attorney for Rajendar Dott, 
should be trustee for sale. The parties were 
ordered to bring in all the deeds necessary 
for the purposes of the sale, and-to join in 
the conveyance. The property was sold 
under that order on the 14th December 1861, 
and was purchased by the defendsnt Deno- 
bundoo Mallick, to whom, in January 1862, a 
formal conveyance was given by Rajender 
Dutt. Denobundo Mullick then’was put in 
possession, and he has been in possession ever 
since, : : 

It now appears that Denobundoo Mullick 
bought from Rajender Dot, without any 
notice whatever that the property had come 
through Sreemutty Opoorva Chandra Dos- 


. seo; and it certainly does appear, on the 


evidence of Mr. Carapiet, that Denobundoo 
Mullick had the utmost reason to complain of 
the manndr in which he was induced to 
become the purchaser. The sale was ordered 
by the Supreme Court to be held for certain 
P set out in the order of September 
1861. Under that order Rajender Dutt, on 
the 21st September 1861, made over to Mr. 
Carapiet all the title-deeds he had in his pos 
session relating to the property, and among 
these title-deeds were four deeds of April 
1884, by which the sheriff conveyed this 


. property to Mr. Templeton. These deeds 


show, on the face of them, thet Mr. Temple- 
ton had purchased only the right, title, and 
interest of Opoorva Chundra Dosece, and 
that he hed nothing more than that right, 
title, and interest at the time he conveyed to 
Gooroodoss Dutt in the month of August 
1884, and Mr. Carapiet seems to have been 
of opinion thet, inasmuch as it would be 
detrimental to the gale if it were known that 
Mr. Templeton had no more interest than 
what he got by the sheriffs sale, it was right, 
jn advertising the property for sale, to insert 
a condition to the following effect :—‘ The 
title commences with the indentures of lease 
and re-lease bearing dates respectively the 21st 
and 22nd days of August 1884, and uo evi- 
denos of title prior thereto shall be required 
by the purchaser or. purchasers.” “ Now, the 


of the title, are the conveyance by Mr. Tem- 
pleton to Gooroodoss Dutt, and the recital 
contained in that conveyance ‘is simply that 
Mr. Templeton is moeg in fee of the proper- 
ty. The statement that the title commenced 
with the deeds of lease and re-lease of 1884 
seems to me to be false in frot. It was an 
express statement on the part of the vendors 
that they were not able to show any title 
antecedent to that date, whereas they could 
show their title antecedent to that date. The 
condition does not bear the oconstraction 
which Mr. Carapiet puta on it, As a matter 
of fact, the vendors gave no notice to any one 
that their title really commenced earlier, and 
that they had in their possession the convey- 
ances of April 1884. 

The sale under the order of Court having 
taken place on the 14th of December, Mr. 
Carapiet, on the 16th of December, on the” 
application of Mr. Beeby as attorney for 
Denobundoo Mullick, the purchaser, sent to 
him such documents as he considered the. 
purchaser to be entitled to, which went no 
farther back than the deeds of t 1884, 
At that time Mr. Carapiet had in his bands 
the earlier deeds of April 1834. In Janu- 
ary 1862 the conveyance was executed, the 
purchaser believing that the deeds of August 
wera the commencement end foundation of 
the title. Subsequently Denobundoo Mallick 
got possession, end, on the 28th April 1862, 
Mr. Carapiet gave up the original convey- 
ance of April 1884, not to Denobundoo Mul- 
liek, who alone had a right to them, but to 
Debender Chunder Dut (now ai attorney of 
this Court), the cousin of Rajender Chunder 
Dutt, who daly made them over to Rajender 
QChunder Dutt, who has hed them in his cus- 
tody ever since, and has (under considerable 
pressure) produced them to-day before me in 
Court, 


Before leaving this part of the case, I wish ’ 
to say distinotly that, although, when parties 
do not possess a title prior to a particular + 
date, they may fairly make it a condition that 
no title prior to that date shall be required, it 
is not fair or honest to say that the title com- 
mences on a certain date when it does not 
commence then, and when the vendor has 
prior deeds in his hands which show his title 
to be bad. In this case tt is clear that the 
production of the earlier title-deeds would 
have put purchasers on their guard. It is 
much to be lamented that the existence of 
these earlier deeds was concealed. 

However, whether Denobundoo Mullick can 


lease and re-lense of August 1884, which are | complain or not of the ciroumstences under 


in this clause stated to be the commencement | 


which he bought this propeity, the prossut 
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plaintiffs are not affected by these ciroum- 
stances in any way, and, therefore, the orse 


comes round to the one question, whether 


Denobundoo Mallick gan prove thet the pro- 
perty has been transfobred in such n way that 
the transfer is valid against the reversioners, 

I think the defendant has entirely failed to 
show that the transfer to him is valid against 
the plaintiff, There is a: probability that 
Mr. Templeton caused the property to be 
sold to recoup himself the costs of the parti- 
tion sult, But there is no evidence that such 
is the case, And the judgment against Sree- 
matty Opoorva Cliundra Dossee was against 
her personally, and not her husband’s estate. 
Moreover, in the bonds on which the judg- 
ments were signed, though she is described 
as widow, iu the obl ry part her husband’s 
estate is not bound, but only she herself 
personally. Even supposing the money was 
due to Mr. Templeton for the costs of that 
sult, it would by no means follow that Sree- 
mutty Opoorva Chundra Dossee was justi: 
fied in allowing the property to be sold 
as she did. The decree of the 4th March 
1829, in the partition suit, orders all coats 
to be paid out of the estate of Russiokloll: 
and the defendants in that suit in thei 
answer admit the possession of personal pro: 

belonging: to the estate. of Rusalck- 

Il to the extent of Rs. 23,000. With 
that. admission it would require much far: 
ther proof than is now before me to show 
that the property was sold for ooste, or that, 
if sold, it was properly so sold, although it is 
true that the decree of the 20th July 1882, 
orders the oosts of the commission of par- 
tition to be paid by the parties in proportion 
to their several shares. ‘ 

But there really is‘great reason to doubt 
altogether the bona_fidgs of the ales by the 
sheriff, for we find that, within four months of 
the sale, the whole property was conveyed to, 
and was actully in the hands of, her brother 
Goo! oodose Dott, And it is in evidence that, 
Trom the time of her husband’s death, Opoorva 
Chundra lived with her own, and nòt with 
her husband's, relatives, 

Theqaestion then arises as to the defendant 
Mohendronanth Bysack, who is admittedly 
entitled toa share but for the fact of his 
being a lunatic, He was not born a lanatic, 
and was not formally found to be a lunatiy 
till 1864, His position depends upon this 
rete vis., whother, at the time of Opoorva 

hundra’s death in October 1869, he was 
incurably insane, The evidence is that, 
though not born insane, 
insanity from time to time, which gradually 
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he had attacks of 
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increased in frequency aud iutensity. . He 
was more than once an inmate of the lunatic 
asylum here, and was finally admitted Into 
the asylum in 1862, and. bas remained there 
ever since. After 1862 he had lucid inter- 
vals. As Dr. Payne says, he was at times 
perfectly insane, and at times tolerably 
rational. His lucid intervals giew lees and 
Jess frequent, and, for a good many years 
past, have disappeared TEE ERPS Dr. 
Payne is distinctly and decidedly of opinion 
that he is now-incnrably mad. Without in 
any way doubting the value of Dr. Payne's 
opinion, formed as it is after many years of 
observation of the patient, I am not prepared 
to find as a fact that Mohendronanth Byseck 
was, in October 1869, absolutely incurably 
insane within the meaning of the Hiudoo law, 
so ns to be incapable of inheriting He has 
a wife, and he having once (and even com- 
paratively recently) admittedly been sane, and 
the malady with which he is affected having 


grown upon him, I should not be justified in 


declaring him absolutely incurable, unless he 
was conclusively and positively proved to be 
80, 

Taking this view of Mohendronanth's 
position, it is unnecessary for me to decide 
the question disoussed by’ Mr. Marindin at 
some length as to whether insanity, if not 
fiom birth, makes a man incapable of inherit- , 
ing. : 

The plaintiffs are entitled to a decree 
declaring their right as next heirs of Rajkisto 
to this property. When Opoorva Chundra 


‘died, the next heirs were Mohendronanth 


(the son of Rajnarain) and Gopaol Loll and 
Dwarkānnuth (the sons of Joykisto) who 
each took one-third. Gopanl Loll having 
died, those plaintiffs who represent him are 
now entitled to his one-third. 1 shall declare 
accordingly, and I shall order possession to 
be given to them. The defendant, Denobun- 
doo Mullick, must pay the plaintiff» costs on 
scale No. 2. Under the ciroumstances, there 
will be no account of mesne profits, Mohen- 
dronauth Bysack’s share is not liable for any 


| portion of the costs of this suit, one chief 


object of which was to have him declared 
incurably insane. ' 


The plaintiffs appealed from this judgment 
so far as it declared the defendant Mohen- 
dronauth Bysack to be entitled to a share in 
the immoveable property.in dispute jolnily 
with the plaintiffs, and ordered possession 
thereof to be given to Sreemutty, Thnogorance 
Dossee, the committee of the estate and person 
of the maid defendant, and from the order 
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of the learned Judge refusing a review of 
judgment, on the following grounds :— 
.1st—That the learned Ju ought to 
have btld that the defendant Mohendronauth 
Bysack, at the time of the death of Sreamutty 
Opoorva Chundra Dossee, was a' madman in- 
capeble of inheriting according to Hindoo 
law, and that the plaintiffs alone, as next heirs 
of Rajkisto Bysack thereupon became en- 
titled to possession of the immoveeble .pro- 


however, the heirs of her husband at ones 
claimed the estate against the person who 
had succeeded to her interest, and it was 
held that Denobundoo Mallick took nothing, 
except a Hindoo witow's interest. Then 
the question arose between the plaintiffs aud 
Mohendronauth Byeack as to whether he, 
being insane at the time of the falling in 
of the inheritance, was entitled to receive 
the inheritance; or whether it did not actu- 
ally vest in the plaintiffs. Now, Dr. Payne’s 
evidence wns as follows :—“ I am in charge 
“of the Native Asylum at Dolonda, Iknow 
“ a patlent there Mohendronauth Bysack. His 
“ third admission was in October 1862. I 
“ was then at the Asylum. His state varied 
“a good deal. At times he was insane, 
“ at others rational, His lucid intervals grew 
“ rarer, and there has been no evidence of 
“ suspension of insanity for years. I have 
“ had considerable experience. I don’t oon- 
“ sider his a curable case. There is no pos- 
“sibility of his being curable. I had no 
“ hopes of his recovery from a year after his 
4 admission in the Asylam. I mean 1868 or 
* 1864, I don’t remember he told me that 
“ he had been in the Asylum before.” That 
being the evidence, there was no reason for 
dissenting from the evidence given by Dr. 
Payne. Now, there is very considerable doubt 
as to whether the incurability of the insanity 
is a necessary ingredient ‘for exclusion from 
the inheritance. See the Vyavahara Mayu- 
kha, 107. [Couch, C. J.—Mr. Justice 

pherson has not pronounced Mohendronauth 
Bysack incurably insane upon the evidence, 
Does nobody appear for him ?] It is unfor- 
tunate for us that noone appears. Summons 
was served on the Committee. [ Cowok, C. J. 
—There is no question raised on your part as 
to whether, if there was a son, he would be 
entitled to succeed. You had better show 
us whether a son is so entitled.] I do not 
think I could put the case better than was 
done by Sir Peacock in the case of 
Cally Dass v. Krissan Chunder Doss(11 WaRs 
OD, 11). That was ihe case of a blind man, 
and it had been held in the lower Court that 
the blind man’s son was entitled to inhreit ; 
but afterwards the case came before a Full 
Bench, by whom it was held that the blind 
man’s son could not inherit. Although the 
present question did not arise in that case, 
yet it will be seen that Sir Barnes Peacock 
gives all the texts bearing upon the subject 
of exclusion from inheritance. [ Conch, C. J. 
—Does the son take by way of substitution 7] 
In every oollateral case of inheritances, the 
nearer relatives exclude the more remote 3 

44 


22d, —That, if the learned Judge was right 

_ in holding that the evidence adduced at the 

‘hearing of this suit was not sufficient to 
establish that the defendant Mohendronanth 
Bysack was a madman incapable of inheriting, 
the learned Judge ought to have granted a 
review of judgment. 

8rd,—That, if the learned Judge was right 
in holding tbat the defendant Mohendronanth 
Bysack was entitled to a share in the said 
immoveable property and premises, he ought 
to have held that such share of the said 
defendant ought to be charged with a pro- 
portionate share of the attorney-and-olient 
costs of the plaintiffs in this suit. 

The appeal was heard on the 6th and 7th 
June 1872. 

The Standing Counsel.—I appear in sup- 
port of this appeal. I believe that only one of 
the respondents appears. The plaintiffs appeal. 
They were successful as to a very large 
proportion of the sult below. The suit was 
brought by the plaintiffs against Denobundoo 
Mallick and Mohendropanth Bysdck. Against 
Denobundoo, we have suoceeded ; but against 
Mohendronauth Bysack we have failed. Our 
contention is that Mohendronauth Bystck is a 
person in the position of a lunatic, and there- 
fore disqualified to inherit under the Hindoo 
law. The case we put is that kussick Lell 
Bysack died in 1821, leaving a widow, Sree: 
mutty Kissoresmonee Dossee and three sons, 
Rajnarain Bysack, Rajkisto Bysack, and Joy- 
kisto Bysack, having first executed au. #20- 
-muito potro Couch, C. J—The simple 
question we have to decide is whether 
Mohendronanth Bysack, a lunatic, is entitled 
‘to a share of the Pee in dispute.]. The 
queetion arises simply in this way. Raj- 
kisto Bysack, one of Russick Lall Bysack’s: 
„three sons, died, leaving a widow Sreemutty 
Opoorva Chundra Dossee, who had instituted 
a suit in the Supreme Court, and obtained a 
decree for partition with a declaration of her 
right to a one-third share of the joint estate. 
Subsequently her property was sold under a 
decree, and became vested in Denobundoo 
Mallick. Upon the death of the widow, 
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and lineal descendants take by representation. 
See Gooroo Gobind Shaha v. Aunund Lall 
Ghose (18 W. R., F. B., 49). 

In Brijo Bhookun Lall Abustee v. Bechun 
Dobey (14 W. R., 329), the marginal note 
was as follows :-— A reversioner obtained a 
decree declaring that he was then the nearest 
heir to certain ancestral property, and would 
be entitled to succeed on the death of two 
widows of his cousin who were in possession. 
That event having occurred, it was found 
that the reversioner had became insane, and 
was therefore incapacitated by Hindoo law 
from inheriting. Upon this his son who had 
been appointed manager on behalf of his 
father under Act XXXV of 1858 applied 
for execution of the above-mentioned decree 
as his representative. Hurp that it was 
necessary to look to the status of the heir at 
the time the succession opened out to him, and 
that the applicant in the capacity of representa- 
tive of the reversioner (who was not the heir 
of the widow's husband) was not entitled to 
execute the decree. [Cowech, C. J.—The son 
was here suing as ma 4 What I want 
sour Lordahipe ko kea in that ohendronanth is 
the heir of Rajkisto. Now, the Daya Bhaga, 
in dealing with lineal descent, lays down in 
o. 5, s. 11, that, when the father is dead 
(as well as in his lifetime), an impotent man, 
a leper, a madman, an idiot, a blind man, &., 
are debarred from inheriting, but entitled to 
maintenance. And the same principle is laid 
down in the Vivada Chintamani. The whole 
doctrine proceeds on the principle that in- 
sanity is in the nature of a civil death which 
removes the person who is afflicted from the 
succession. He is to be treated as if he were 
not in existence, save for the purpose of 
maintenance. f 

Mr. Lowe (contra).—My learned friend’s 
clients are not entitled to take the property of 
Mohendronauth. When we look at the allega- 
tions in their plaint, the plaintiffs have got 
shat they asked for. They did not allege in 
thir plaint that, by reason of lunacy, he 
was not entitled to inheilt, and’ thet they 
themselves were the only persons entitled. 
In | Madras H. C. Rep., 216, Mr. Justice 
Holloway thus concludes his judgment :— 
“We are fully satisfed that an idiot in 
“ Hindoo law is one of unsound and im- 
“becile mind who has been so from his 
“birth, The question of unsoundness and 
“ imbecility is to be determined not upon 
“ wire-drawn speculations, but upon tangible 
“and unmist le facts.” There are no 
tangible facts in this case to establish the 
lunacy. [Markby, -J.—There is the fact 


that he was found a lunatic before. | Yes, 
but that is not conclusive evidence in this 
case. In 2 Tayler on Evidence, s. 1487, it 
is mentioned that “it has been repéatedly 
ruled that an inquisition in lunacy, though 
admissible against strangers, is not conclusive 
proof of what was the state of mind of the 
supposed lunatic at the time of the inquiry.” 
In Baboo Shamachurn’s Vyavastha Durpang, 
1024, appears the case of Isur Chander Sen. 
v. Ranee Doasee, which is reported in the 
2 W. BR. 125. In that case it was laid down 
that, where it is contended that a Hindoo is 
incapable of inheriting by reason of an in, 
curable disease, the strictest proof of the 
disease will be required. Now, I contend 
that there is no evidenoe. whatever of 
Mohendronauth being a madman. Dr. Payne 
in his evidence only says that he is a lunatic. 
Bat acoording to the Hindoo law, as it 
seems to me, he must be'proved to be a mad- 
manor an idiot. In the Mitakshara,c. 2, 
s. 10, ol. 2, it is laid down : “‘ An impotent 
“ person,’ one of the third gender or (neuter 
“agex.) ‘An outcast,’ one guilty of sac 

“or other heinous crime. * + *% -> 
“e * * : A madman,’ affected by any 
“of the various sorts of insanity proceeding 
“ from air, bile, or phlegm, from delirium, or 
“from planetary influence. ‘An idiot,’ a 
“person deprived of the internal faculty : 
“meaning one incapable of discriminating 
“right from wrong.” 

In 2 hten’s Principles and Prece- 
dents of Hindoo Law, 1865, an idiot is defined 
to be “a person not susceptible of instruc- 
“tion,” “one who cannot support the per- 
formance of duties,” “devoid of knowledge 
of himself, and one whose intellectual facul- 
ties are imbecile ;” and the same is referred 
to in the case cited from the 1 Madras 
H. C. Rep. as the definition of idiot. In 
the cage cited by Mr. Kennedy from the 
11 W. BR, O. J., 11, it will be seen that 
Sir Barnes Peacock rays ‘at p. 18 :—“ This 
“shows that a son, begotten after his father 
“has been separated from his brothers, 
“alone inherits the share which -his father 
“took after partition, as well as any wealth 
“ acquired by bis father himself; but that the 
“ allotment, once vested in his brothers by 
“such partition, cannot be divested in his 
“favor: and even as regards the allotment 
“taken by the father on partition, nelther the 
“ after-born son nor the blind son whose dis- 
“ qualification has been removed subsequent 
“to the partition, would take anything if the 
“father should alienate his own shere or 
“ allotment during his lifetime ;” and further 
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on he goes on to say :—“ And I apprehend 
“ that, if the incapable son should have-a son 
“ born efter wni de, that son, if capable, would 
“ stand in his father’s place, and if in exist- 
“ enoe at the time of his grandfather’s death, 
“ would inherit that property -which his father 
“would have inherited, if capable.” 
‘ The case.in the 14 W. R., 829, is distin- 
guishable. There the'son sued in a certain 
capacity (as manoger), and it was held that 
he was not entitled to recover, but the Court 
did not discuss ‘the question as to whether 
he was or wns not entitled to inherit. 
- In 2 Maonaghten’s Principles and Prece- 
dents of -Hindoo Law, c. + (Exclusion from 
Inheritance), p. 180, the-following -question 
was put to the Pundits :— Does the-right of 
“ succession which an insane person would 
“have had to his father, provided he had 
“been of sound mind, devolve on his mother 
“or on his wife? And supposing such insane 
“ person to have had a son, born subsequently 
“to the death of his (the insane’s) father, 
“which son is since dead; in this case, was 
“the grandson entitled to inherit immediate- 
“ly from his grandfather by reason of his 
“father’s Insanity ; and if so, on his death, 
“has his mother any title to. suoceed him |” 
The answer of the Pundit was as follows :— 
“The insane person’s wife has no title to 
“ inherit from her father-in-law. The widow 
‘of the original proprietor excludes her 
“ daughter-in-law ; but the insane person and 
“his wife must be provided. by her with the 
“ necessaries of life out of the estate. If, 
“ however, after the death of the grandfather, 
“a son of the insane person have been born, 
“and subsequently die, the original proprie- 
“ tor’s daughter-in-law will, asmother of the 
“ child, take the heritage in succession to her 


“ child, and supply food and raiment, to; her: 


“ mother-in-law and husband. This doctrine 
“ is contained in the Daya Bhaga and other 
“ authorities.” ‘ 

In 1 Strange, 152, o- 7,.we read "Ry. 
“clasion from Inheritance with the Hindoo 
“resta, in general, upon the same principle 
“with succession to it, $ e. it is connected 
“ with the obsequies of the deceased; from 
“ their incapacity -to ‘perform which the ex- 
“eluded are incompetent as heirs, The 
“ causes of it are sufficiently, numerous ;, de- 
“ fects both of body and mind, together with 
“ vice, constructive as well as actual, being 
“ attended with this effect ; and, lastly, deyo- 
“tion to any of the religious orders: At 
“ first sight it appears harsh to divest of their 
“ heritable rights,‘not only idiots and madmen, 
“but the deaf, the dimb, do.* * ©. = 


. Hindoo- law. According to 


“ but when it is considered how unfltted, these 
“in general are for the ordinary intercourse 
“ of the world, and that they are, by the aame 
“Jaw, anxiously red in a maintenance 
“ for life, chargeable upon those’ who replace 
“ them as heirs, the severity of the enactment 
“is not only iu some degree-abared, but it 
“ even admits of comparison with our own 
“ institutions ;” and Strange goes on to show 
the analogy between the ee eer and the 
nglish law s 
committee would be appointed, and the pro- 
perty. would be, vested in the committee, 
According to Hindoo law, the result of the 
text seems to be-that a capable son is sub- 
stituted for an. incapable father. Seo the 
Daya Bhaga, co 5, ss. 18, 19; Shamachurn’s 
Vyavasthe Darpana, 1014; the Dharma 
Shastra (Ruer’s and Montriou’s), p. 46, v. 140. 
As far as I am able to make out from the 
text, it is not limited, as Mr. Keunedy puts 
it, to the estate in the direct line like the 
estate of the: ginndfather. If the son is 
incapable of inheriting according to Hindoo 
law, on his becoming insane, the son is sub- 
stituted. The reason is very well given by 
Strange at p. 152. As I conteud, the son in 
this case would take the father’s share. My 
first objection therefore is that it is altogether 
a matter of fact. Upon the evidence which 
the learned Judge had before him, bis Lord- 
ship could not and ought not to have done 
what it is now snid he-onght to have done. 
They ought to have given his Lordship ample 
evidence. [Afr. K —We are quite 
willing to do so now if the Court should think 
that there has not been a perfect investiga- 
tion.] On the question of fact, I hold that 
the decree is a right one ; and on the question 
of law, my learned friend has uot made out 
that his clients are entitled to the property in 
dispute. Moreover the appeal, belng from an 
order upon an-application for a review. of 
judgmeut, ought to be dismissed. 
_ The Standing Counsel (in reply).— Special 
demurrers ‘have been abolished. At any Mite 
this: was a matter which might have put 
Mohendronanth or his advisers upon enquiry. 
They ought to’have come in. The committee 
had a duty cast upon her. But because she 
does not choose to appear, it would be very 
Lard to make my clients suffer.. If, the evi- 
dence of Dr. Payne had been impeached, I 
take it it could have been supported. But 
Mr. Justice Mncpherson’ expresses his most 
perfect confidence in it, and does not in the 


-least suggest any doubt as to the insanity. 


My learned friend seems to think that the 
learned Judge was not satisfled with the ovi- 
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dence. But it appears to me that the learned | than is contemplated by 


Judge did aocept the evidence as to insanity 
to be quite sufficient, sitting as he did asa 
Judge and Jury, and shaving a most respect- 
able Government officer to come and swear 
that he was insane. ([Cowoh, C. J.—Mr. 
Justice Macpherson said that there was not 
sufficient evidence to show that the man was 
absolutely incurably insane. He seems to 
have tieuted it as insanity.] It would be im- 
possible to satisfy a man thot another is abso- 
lutely incorably insane. Unless your Lord- 


the English law, 
for it is one uot to be terminated even by 
death. So long as the wife represents a 
S of the husband, the union survives. 

ut ẹą sons widow is not an hoir to the 
father under any imaginable circumstance. 
[ Coweh, C. J—Do I understand you to say 
that, if the property does not go to Mohendro- 
nuoth, he would have a right to mainte- 
nance ?] Just so. 

The Court took time to consider. 

The judgment of the Court was delivered 


ships are prepared to exclude that branch of | as follows on the 27th July 1872 by— 


Hindoo law which treats of exclusion from in- 
heritnnce, I think it is imposrible to say that 
any man can be pronounced to be absolutely 
incurably insane, But Dr. Payne has pledged 
himself to the word of a gentleman that Mo- 
hendronanth is absolutely insane, and we have 
Dr. Payne’s clear testimony onrrying back the 
insanity to 1868 or 1864. Unless your Lord- 
ships suggest this idea that, whenever a person 
is unrepresented in Court, a host of. witnesses 
should be brought to shake one incredible 
witness, I do not see how the judgment of 
the Court below can be supported on the 
ground on which the learned Judge proceed- 
ed. There is a precise distinction between 
a madman and a lunatic. It is so in our law, 
and it is the same in the Hindoo law. Mr. 
Justice Holloway, in the Madras case cited 
by me before, says :—“ Lord Coke classes 
“ idiots as one of the species of ‘non compos 
“ menis’ distinguished from lunatics by the 
“ circumstance that the idiot is he, which 
“from „his nativitie, by a perpetual infir- 
“ mitie, is non compos menitis.” 

I cannot understand what other possible 
distinction can be made between au idiot and 
amudman. One always speaks in ordinary 
language of supervenient insanity as madness. 
Under the Mitaxsbara an insane person is 
excluded from inheritance, but the penalty 
of degradation is imposed on those who do 
not maintain him (c. 2, g. 10, v.5).. The 
‘Passage fiom Vyavastha Darpana (v. 657, 
p- 997) is not Shamachuru's own, but isa 
text of Devala, the import being the same 
with that of the text of Narada (see p. 100 £). 
See also Montriou's Edition of Yajnavalkya 
v. 141, 2nd Book, p. 46, and the Daya 
Bhaga,c 5, ss. 9 and 10. There was one 
case mentioned by Mr. Lowe which has some 
little bearing on the matter in this way. 
Your Lordships will remember how closel 
united, according to Hindoo law, the wife 
is to thp husband. I am not quite sure that 
the union of the two, according to the 
Hindoo law, is not possibly a closer .one 


Couck, C. J.—This was an appeal from 
the judgment of Mr. Justico Macpherson, by 
which he declared the defendant Mohendro- 
nauth Bysack to be entitled to a portion of the 
property in dispute, the claim of the plain- 
tiffs being tothe whole of the property, on 
the ground that Moheudronauth Bysack was 
insane, and, therefore, not entitled to inherit 
any share of ıt. The other portion of the 
judgment, to which we need not further al- 
lude, relates to the title of the plaintiffs ond 
Mohendronauth Bysack, supposing he was not 
disqualifled fiom inheriting, as against the 
first defendant. Having disposed of that, 
the learned Judge says :-— The question 
arises as to the defendant Mohendronauth 
Bysack, who is admittedly entitled toa share 
but for the fact of his being a lunatic. He 
was not born a lunatic, and was not formally 
found to be a lunatic till 1864. His position 
depynda upon this question, vis., whether, at 
the time of Opoorva Chundra’s death in Ooto-, 
-ber 1869, le was inourably insaue;” and 
then, tnking that to be the question, lie says :— 
“Iam net prepared to flud as n fact that Mo- 
hendronanth Bysack was in 1869 absolutely 
incurobly insane within the meaning of the 


| Hindoo law, so as. to be incapable of in- 


heriting.” fe 

Now, the question is whether the proposi- 
tion there put forward, and upon which the 
judgment is founded, that a party must be 
absolutely incurably insane, ia order to be 
incapable of inheriting, is in accordance -with 
Hindoo lew. ; 

.Most of the texts upon the subject are to 
be found in the Dayabhaga, Chapter V, the 
chapter as 10 arohia from inheritance. 
The first is from Menu, which says :—“ Im- 
potent persons and outcasts are excluded 
from a share of the herituge, and so are per- 
„Bous born blind and deaf, as well as, madmed, 
idiots, and dumb, and those who have lost a 
gense (ora limb)” „Another texg is from 
pale Gerda which says ;—“ An outcast 

his issue, an impotent persgn, one lame, 
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a madman, an idiot, a blind man, a person 
afflicted with an incurable disease, as well as 
other similarly disqualified, must be main- 
tained, excluding them, however, from partici- 
pation. One who cannot walk is lame ;” and, in 
the next clause, there is a text of Devala :— 
“When the father is dead (as well as in his 
lifetime), an impotent man, a leper, 2 mad- 
man, an idiot, a blind man, an outcast, the 
offspring of an outcast, and a person wearing 
the token (of religious mendicity) are not 
competent to share the heritage.” The same 

. text is in other books of authority, as the 
Daya Krama Sangraha, where it is given 
thus :—“ An outcast, his offspring, an impo- 
tent person, one lame, insane, or an idiot, a 
blind man,: one afflicted with an incurable 
disease, should be supported; since they are 
excladed from the inheritance.” 

The words of the Mitackshara, in Chap- 
ter II, Section 10, on exclusion from inherit- 
ance, are :— The author states an exception 
-to what has been said by him respecting the 
succession of the son, the widow, and other 
heirs, as well as the re-united parcener. An 
impotent person, an outcast, and his issue, 
one lame, a madman, an idiot, a blind man, 
and a person afflicted- with an incarable 
disease, as well as others (similarly disquali- 
fled,) must be maintained, excluding them, 
however, from participation,” being the same 
text as is in the Dayabhaga. : 

I may also notice that in Elberling on In- 
heritance, Section 151, itis said :—“ As mo- 
cession takes place in consideration of the 
benefit conferred on the deceased by the 
funeral offerings, those who cannot, either 
for a general or special cause, or those who 
will not perform the ceremonies, are neces- 
sarily excluded from becoming heirs ;” and he 
refers to Section 189, where it 1s said: —‘‘ The 
being impotent, or born blind and deaf, or 
having lost a sohse or a limb, ar being a mad- 
tman, an idiot, or dumb, because these defects 
are considered as a punishment for crimes 
committed in a former state.” The texts 
speak of incurable disease, but madness is a 
separate head of disqualifloation, to which 
incurability is not attached. They do not 

+ support the proposition that a person must, 
as Mr. Justice Macpherson says, be abso- 
lately incurably insane, He goes beyond what 
the texts warrant. 

The evidence in the case with regard to 
the state of mind of Mohendronauth Bysack 
was the deposition of Dr. Payne, who seid 
that he was in charge of the native asylum, 
and that he knew a patient there of the name 
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varied a good deal. At times he was insane, 
at others ratioual, His lucid intervals grew 
rarer, and there bas beeu. no evidence of sus- 
pension of insanity fop years. I have had 
considerable experience, I don’t consider his 
a curable case. There is n» possibility of 
his by edie T had no hopes of his re- 
covery a year after his admission iuto 
the asylum.” 

Tt appears to us that this evidence showf 
a state of madness for a long period of time, 
and certainly, if not without an absolute 
possibility of cure, without a probability of 
it. It is not necessary to show, by clear and 
positive evidence, the absolute impossibility 
of a cure. There is no authority for :hat 
either in the texts or decisions. Aocording 
to Dr. Payne’s evidence, this person might 
well be described as a madman, and in 1869, 
when the suocresion fell in, he was certainly 
a madman, and was not at that time in a 
condition to offer the funeral oblations, which 
is given’ as the reason why such a person 
should be excluded from inherlianoce. For 
that reason we think the decree of the learn: 
ed Judge cannot stand, and that part of it 
which relates to the share of Mobendronauth 
Bysack must be set aside. The texts which 
exclude a madman from inheritance declare 
that he is entitled to maintenance ; and this 
was not questioned in the argument before 
us. It must, therefore, be referred-to one of 
the Judges of this Court (unless the pertles 
can agree on it, which they will probably be 
able to do) to ascertain what is a proper sum 
to be allowed for Mohendronsuth Byaack’s 
maintenance from his share of the property. 
The parties will respectively bear their own 
costs of this appeal to be taxed as between 
attorney and client on scale No. 2. 

Markby, J—I am of the same opinion. 


The 27th July 1872. 


Present: ‘ s 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

Jeristiotion—Act XXITI of 1861 s. 4— Perty to 

Suit (Persoa liviag within 20 Miles ). 


Reference to the High Court by the Ex- 
officio Judge of the Small Cause Cowrt 
at Darjeeling, dated the 12th June 1872. 


Mohur Ram Moodes, Plaintiff, 


versus 


of Mohendronauth Bysack: “His state| Karbarce Sirdar aud another, Defendants. 
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concerned 
Jurisdiction of that Court, to be made a party to the suit. 


Case.—Tue plaintiff brought this case bə- 
fore the Court of S Causes at Darjeeling, 
` explaining that Karbaree Sirdar, who lived 
beyond the jurisdiction of the Court, bad, in 
the belief of the plaintiff, received the goods, on 
account of which claim was brought, but that 
he (Kaibaree) denied his liability, asserting 
that he had given the defendant Rughoobir, 
who lived within the jurisdiction, no authority 
to write the several items of the account 
The Court of Small Causes being of opinion 
on the face of it that Karbaree, who did not 
dwell or personally or through agent carry on 
business or work for gain within its juris- 
diction, was the principal defendant, declined 
the case, and referred the plaintiff to the 
Moonsiff’s Court. The Moonsiff returned 
the case, saying that he felt equal diffloulty in 
dealing with it, as the defendant Karbaree 
alleged that the goods had been received, not 
on his account, but on that of Rughoobir, who 
was within the jurisdiction. of the Small 
Canse Court. : 

The question for decision is, should the 
case be tied by one Court with all parties 
concerned before it, and if so, by which Court 


Opinion of the Judge of Small Cause’ 
Court. 


I am of opinion that it would be more 
convenient for the Small Cause Court to try 
the case with all parties concerned before it. 
My reasons for this opinion are that the claim 
is valued at less than Rs,500, and that de- 


fendant Karbaree, although resident beyond | 
the jurisdiction of the Small Cause Court, ia|% 


still snid to be within 20 miles of that juris- 
diction, viz. in the neighbourhood of 
Kalimpong, and from the letter of the 
Registrar of High'Court, Civil side, No. 2567, 
dated 4th Sepiember 1868, to my address, I 
leare that the High Court will, on canse 
Shown, allow a person concerned in a suit 
who lives within 20 miles of the jurisdiction 
of a Court, within whose jurisdiction the 
other perties to the sult reside, to be made a 
party to sult. The permission of the High 
Court is asked for this Court to try the case, 
sot forth with Karbaree as a party to the suit. 

The judgment of the High Court was 
delivered as follows by — 

Couch, C. J.—Make an order in this case, 
under Section + Act XXII of 1861, for the 
Judge of the Small Cause Court to try the 
Casa, 


The 29th July 1872. 


Present: 
The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
TU rectment — Intervenor — ip as 
Eee! dure—Onus Probandi —Kvidence. 
$ Caso No. 125 of 1872. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhau- 
gulpore, dated the 18th Avgust 1871, 
affirming a decision of the Hoonsiff of 
Aonghyr, dated the 18th March 1871. 


Nunhoo Mahtoon (Plaintiff) Appellant, 
versus 


Musst. Teelooo Kocer (one of the Defend- 
ants) and another (Objector) Hespondents, 


Mr. Lingam and Baboo Boodh Sen Singh 
for Appellant. 


Mr, C. Gregory and Baboo Bhowanee Churn 
Dutt for Respondents, 


Mitter, J—Tmis sult was instituted by 
the plaintiff, now special appellant before 
us, under the provisions of Act VIII of 
1869 (B. ©.) to recover possession of 11 
beegahs of land from which he alleged he 
bad been illegally dispossessed by the first 
and second party defendants, his alleged 
landlords. ; 

The first and second party defendants 
urged iu their written statements that, though 
the lands in question bad been originally 
included in the plaintiff’s jote, the plaintiff 
had voluntarily reliuquished the same in 
their favor on a date different from the 
date of dispossession mentioned in the 
plaint. i : 

The third party defendants then came 
forward as intervenors, alleging that the 
lands in dispute belonged neither to the 
plaintiff nor to the first and seeond party 
defendants, and that the whole case was 
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fraudulently got up between those individu- 
als in order to deprive them (the third party 
defendants) of their just rights in those 
Janda; . > 

The Court of firat instance allowed the 
intervenors to be made parties to the solr, 
and after laying down certain issues for ad- 
judication, and taking evidence thereupon, 
geve judgment againat the plaintiff. 

This decision having been upheld by the 
‘Lower Appellate Court, the plaintif now 
comes before us in special appeal, urging that 
the Lower Courts were wrong in low in al- 
lowing the intervenors to be made parties to 
the sult, inasmuch as the allegations of 
the said intervenora were altogether con- 
trary to those put forward either by the 
special appellant Himself or by the original 
defendants, vis. his alleged landlords, In 
support of this contention, the special ap- 
‘pellant relies upon two decisions of this 
Court; one reported in page 869, Volame X, 
the other in page 202, Volume. VII, of the 
Weekly Reporter. 

We are of opinion that this objection 
ought not to prevail. Assuming that.the 
Lower Court was wrong in law in making 
the intervenors parties to the suit, the error 
‘was one of procedure on'y; and it is there- 
fore clear that, before the special appellant 
can ask us to reverse the concurrent deci- 
sions of both the Lower Courts on the 
ground of such an error, it is incumbent 

. upon him to show that it has produced an 
error in the decision of the case on the 
merits, Now, leaving aside the other issues 
laid down and determined by the Court of 
first instance, there seems to be no doubt 


that the plaintiff was bound to: prove tha, 


affirmative of the issue relating to the ille- 
gal ejectment relled upon by him in his 
plaint, before he could succeed ever - as 
against the original defendants, vis, his 
alleged landlords, This issue waa laid 
down by the Moonsiff, and determined against 
the plaintiff npon the evidence adduced in 
the cause. That decision has been upheld 
by the Lower Appellate Court, and we do 
not see that we ate in a position to interfere 
with it, it being a decision on a question of 
` fact based upon evidence. 

It has been said that the Lower Courts 
have been improperly influenced by their 
decisions upon the other issues which were 
in fact issues not between the plaintiff and 
the original defendants, but between the 
plaintiff and the original defendants on one 
side, and the intervenors on the other. But 
the special appellant has failed to show that 


there is any ground for this contention. The 
issue arising from the allegation of Illegal 
dispossession has been determined upon the 
evidence produced by the plaintiff himself, 
both the Lower CourteShaving rejected that 
evidence on the ground that it was unworthy 
of credit. The appellant does uot attempt to 
show that this opinion, concurrently arrived 
at by both the Courts, is in any way erro- 
neous, or thot it was in any manner affected 
by the evidence produced by the intervenors, 
We may add (though it is not necessary 
for us to decide the-point in this particalar 
case) that even if it be held that the Lower 
Court was wroug in law in making the inter- 
venors parties to thia suit, it is too late now 
to ask this Court to exelude the evidence 
produced by those intervenors when the 
consideration of that evidence has upon the 
special appellant’s own showing enabled the 
Lower Courts to arrive ata oorreot deter- 
mination of the issue relating to illegal ejeot- 
ment, which, as we have already observed, 
was one of the most material issues in the 
case even as originally framed. That evi- 
dence is already upon the record, snd we do 
not think that we should be justifled at this 
stage of the proceedings in directing the 
Lower Courts to exclude it from their oonsi- 
deration, and in compelling them thereby to 
look at the case froma false point of view; 
particularly when it is borne in mind that 
the witnesses examined by the intervenors 
might be re-examined, if necessary, at the 
instance of the Court itself. 


For the above reasons, we dismiss this 
special appeal, but without costs, 


The 29th Jaly 1872. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Miter, Judges. Od 
Intervenor—Suit against Representatives of An- , 
` cestos Verdor— Evidence—Aacisnt Document 
—Attestation—Relatice Value of Documentary 
aad Oral Evidence. 


Case No. 219 of 1872. 


Special Appeal from a decision passed b 
. the First Subordinate Judge of Bhaugal: 


pore, dated the 16th mber 1871, 
reversing a decision of Moonsiff of 
Bigoosorye, dated the 18th May 1871. . 


Q 
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Mohesh Roy and others (Plaintiffs) 
Appellants, 


versus 


Boodhun Mahtoon at others (Defendants) 
i Respondents. 


Moulvee Syed Murkumut Hossein 
for Appellanwu. 


Baboo Umbika Churn Bose for Respondents. 
is not bound to intervens, becense he 


teatimony was bellevead by the first Court. 


Mitter, J—Tais suit waa instituted by 
the plaintiff, special appellant, to reoover 
possession of 6 oottabs of drokmutier land, 
upon the allegations that the eaid land had 
been purchased by his ancestors In the year 
1286 Faslee, and that he had been dispos- 
sessed therefrom by the defendants in Srabun 
1276 of the mme ora. : 

The defendants urged in their written 
statement that the allegation of purchase set 
up by the plaintiff was false, and that neither 
the plaintiff nor his ancestors had ever been 
in possession of the lands in dispute. ; 

Tue Moonsiff who tried the cose in the 
Court of first ingtance decreed the plaintiff's 
suit, relying upon the direct testimony of I1 
witnesses, as also upon oertain documents 
produced by the plaintiff, regarding the legal 
admissibility of which no objection whatever 
has been raised before us by the pleader for 
the respondent, 

On appeal, the Subordinate Judge has 
reversed the Moonsiff’s decision, chiefly 
relying upon the failure of the plaintiff to 
ipterfene in a certain suit which was brought 
about in tha year 1867, not against him, the 
plaintiff, but against certain representatives 
of his ancestor’s alleged vendor. 

We are of opinion that the Subordinate 
Judge is quite wrong in law in holding 
that the plaintiff was bound to intervene in 
thot snit, Nay, it has been often held by 
this Court that in a suit framed, as the one 
above referred to, a party standing in the 
position of the plaintiff would have no right 
to intervene, inasmuch as he is not likely 
to be affected by any decision which might 
be arrived at in it, It'is true that the Sab- 


ordinate Judge has made some remarks upon 
the suspicious character of the kobalaA of 
1236 produced by the plaintiff, and those 
remarke might at firat sight appear to ba a 
bar to our interfering with his decision in 
speclal appeal. But not only de we flad 
those remarks altogether unsupported by the 
actual condition of the document, bat the 
Subordinate Judge’s own words clearly go 
to show that his mind was chiefly influenced 
by the omission of the plaintiff to intervene 
in tho suit above referred to. The Subordi- 
nate Judge says :—‘ But such a total silence 
‘on the part of the plaintiffs, aad the deposi- 
“tion of Shib Dyal, brother of Mohesh Roy, 
“ repudiating the purchase of Asman Mahtoon 
“and others, upon whose purchase the plain- 
“tiff’a purchase is founded, are direst proof 
“of total dispossession,” that is, want of 
possession “of the plaintiffs.” If, after 
having taken this view of the case, the Sab- 
ordinate Judge thought it proper to make 
some obviously erroneous remarks on the 
condition of the plaintifs deed, we do 
not think that our bands are tied up, even 
by the law special appeal strict as that law 
is. The document purports to be of a very 
ancient date, it has oome from the proper 
custody, and in the feoe of these aircum- 
stances, mere absence of attestation cannot 
be considered as fatal to its admiasion. The 
Subordinate Judge was, therefore, wrong in 
rejecting it in the perfunctory way in which 
he has-rejested it in the latter part of his 
decision. The only notice which the Subor- 
dinate Jadge has taken of the testimony of 
the 11 witnesses prodaced by the plaintiff, 
which testimony was fally believed by the 
Gourt of first instance which had the best 
opportunity for determining its value, is con- 
tained in a passage in which he says that, ia, 
the absence of docameutary evidence, mere | 
oral evidence is not sufficient to prove the 
plaintiff’s oase. We think this is not a 
reasonable or legal way of dealing with the 
evidence of witnesses, particularly on the part 
of an Appellate Court which has only to deal 
with the evidence as it stands on the record. 

For these reasons, we reverse the decision 
of the Subordinate Jadge, and remand the 
case to Moulvee Byad Abdoollah, the second 
Subordinate Judge of the District, for a 
fresh decision on the merits. The costs of 
this appeal and of the lower Courts wilb 
abide the result. 


45 
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The 80th July 1872. 
Present: 
The Hoy’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Venus of A Execution Prooesdings— Act 


VI of 1872 s. 22— [interesi subsequent to 
Decree, 


s 


Case No. 164 of 1872. 
Miscellansous Appeal from an order passed 
by the Judge of Dinagepore, ‘dated the 
28rd April 1872, u 
the Subordinate Judge of that District, 
dated the 29th December 1871. 
Roy Dhunput Singh Bahadur (Deeree- 
holder) Appellant, 


versus 


Modhoo Motee Dabia, alias Jhootoo Dabla 
.(Sudgment-debtor) Respondent. 


Mr. R. T. Allanand Baboos Sreenath Dass 
and Rash Beharee Ghose for Appellaut. 


Baboo Anund Chunder Ghossal for 


Respondent. 
In determining the venue of order 
in Meare ita” ased 


a. 332 Act VI of 1871, must be taken to exolude the 
interest which accrued y to the date of the 


Mitter, J. Wn think this case falls with- 
in the purview of the Fall Bench decision in 
the ease of Doolea Chand passed on the 
11th July lest.* In that case it was unani- 
mous eld by the Fuli Bench that the 
words ‘‘ supject-matter in dispute” used in 
the 22nd Section of Act VI of 1871, meant 
the subject-matter in dispute in the original 
suit, In the present case the original suit 
was for asum below Rs. 5,000, and the 
decree also which is now sought to be exe- 
cuted was for a sum below that amount, An 
execution proceeding must be considered as 
a mere continuation of the original suit ; and 
we do not think that, in determining the 
venue of appeal, we should take into consi- 
deration the interest which accrued subse- 
quently to the date of the decree. It is true 
that the question directly decided by the 
Fall Bench was somewhat different from the 
one we have now to determine, but the prin- 
ciple appears to us to be the same, the only 
difference between the Full Bench case and 
thia case being that the former related to an 
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appeal from an original decree, whereas the 
present oaso arises out of an ‘appeal against 
an order passed in execution. 

We reverse the decision of the Judge 
below, and remand thfcase to him to try it 
on the merits. The respondent must pay 
to the appellant two gold molurs as costs 


of this appeal. 


The 80th July 1872. 
Present: 


The Hon'ble H. V. Bayley and Dwarkanath 
: Mitter, Judges. 

Review of Jedgment—New Document. 
Oase No. 161 of 1872. 

Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 25th 
September 1871, affirming a decision of 
the Moonsiff of Lushkerpovre, dated ths 
80th December 1870. 


Huro Gobind Pal (Plaintiff) Appellant, 


` versus 
Huro Soondares Chowdhbrain (Defendant) 
nA Respondent, 


Mr. M: M. Ghose and Baboo Grish Chunder 
Ghose for Appellant. 


Mr. G. Gregory and Baboos Mohinee Mohwn 
Roy and Gopal Lall Mitter for Re- 
spondent. : 


The objection to the admission of a review ot jude- 
ment on the strength of a new document was not allowed 
to prevail in a case where the so-called new document 
was not the sole reason for the admisnon of the review. 


Mitter, J]J—Tm main ground urged in this 
special appeal is that the Lower Appellate 
Court has committed an error in law in ad- 
mitting a review of its original judgment on 
the strength of a new document not pro- 
duced at the first hearing without satisfying. 
itself upon legal evidence that the existens 
of that document was not known to the ` 
applicant for review or that it would not be 
produced by him when the case was tried in 
the frst instance. 

We are of opinion that this objection 
ought not to prevail. The application. for 
review was made not only upon the ground 
of the new document above referred to, but 
upon several other grounds, and the Subor- 
dinate Judge distinctly admits in his present 
judgment that he had committed several 
mistakes in his first decision which had pro- 
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duced an error in the decision of the case on 
the merits. It is trae that the Subordinate 
Judge did not record these reasons in his 
proceeding for the adpission of the applica- 
tion for review of judgment; but that circum- 
Stance cannot in our opivion invalidate his 
present judgment, when it Is quite clear 
that, besides the document objected to, there 
were several other grounds for admitting the 
application, Much stress has been laid by 
the learned counsel for the appellant ona 
decision reported at page 458, Volume X VIL. 
Weekly Reporter. We do uot think it neces- 
sary in this case to decide as to how far this 
Court bas the power to interfere with an 
order admitting a petition for review of judg- 
ment, which o:der is declared by law to be 
final. 


Bat the case referred to by, the learned 
couusel is clearly distinguishable from the 
one now before us. In that case, the learned 
Jadges obeerved that ‘‘ there were no. other 
reasons for admitting the application” 
(vis., the application for review of judgment) 
“than the so-called new evidence.” Here, 
however, there were other reasons ; and as 
nfter a careful perusal of the’ concurrent 
judgments of both the Lower Courts we ara 
unable to see that the error complained of 
by the special appellant has produced an 
error in the decision of the oase on the 
merits, we cannot interfere with those judg- 
ments merely upon the ground urged by the 
special appellant. 


The other grounds which were only inol- 
dentally referred to by the learned counsel 
for the special appellant appear to us to be 
of no importance. It may be that the 
Subordinate Judge was not strictly correct 
in saying that the Moonsiff had personally 
identified the Dagks recorded in ‘the mea- 
surement chittaks ; but the proceeding of the 
Moonsiff which was read to us by tho learned 
coungel clearly shows that he (the Moonsiff) 
bnd found on personal investigation that the 
objections taken by the special appellant to 
the Ameen’s report were without foundation. 


The error complained of by the special 
appellant does not in our opinion amount to 
such an error as would justify us in revers- 
ing the judgment of the Lower Appellate 
Court: 


For these reasons, we dismiss this special 
appeal with costs. ~- 


THE WHEALY REPORTER, 
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The 80th July 1872. 
_ Present: 


The Hon’ble W. Markby and W. Ainslie, 
Judges. 
Review of Judgment (several years old )— Deci- 
sion of Privy Council. 

Application for review of judgment passed 

by the Hon'ble Justioes Loch and Seton- 

arr, on the 5th December 1864, ta Re- 
gular Appeal No. 271 of 1864.* 


Punchanun Bose and another, Defendants 
(Respondents) Petitioners, 


versus 


Gooroo Doss Roy, Plaintiff ( Appellant) 
Opposite Party. 


Baboo Doorga Mokun Doss for Petitioners. 
No one for Opposite Party. 


It would give rise to considerable confusion and 
inconvenience if sults which were considered to have 


‘Markby, J—Tms is an application under 
Section 276 of the Civil Procedure Code 
tor admission of a review of a judgment 
passed in the year 1864 by two Judges of 
this Court, of whom one is no longer a 
member of the Court, and the other is 
absent in, England. Section 877 provides 
that “the application shall be made within 
“ninety days from the date of the decree, 
# unless the party preferring the same shall 
“ be able to show just and reasonable cause, 
‘to the satisfaction of the Court, for not 
“having preferred such application within 
“ the limited period.” 

Now, it appears that a euit was brought 
against the present applicant and four other 
defendants; and in respeot of 12 or 18 
different properties, this applicant being 
concerned only with one. The main point 
in dispute was whether a certain deed under 
which the plaintiff olaimed—how is not now 
material—was fraudulent and collusive ; and 
the first Court dismissed the plaintiff's suit, 
finding the deed to be so. ' 

On the appeal of the plaintiff, in which 
all the defendants were made respondents, 
this Court found the deed genuine. There- 
pon, one of the defendants appealed to the 
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Piivy Council ; the present applicant and the 
other defendants not joining in the appeal, 
and the Privy Connoil has now reversed the 
judgment of thia. Court, and has affirmed the 
decree of the first Court, and the result of 
the appeal to the Privy Council is the only 
ground laid before us as the “juet and rea- 
sonable cause” why the appliration was not 
made within 90 days. 

If we were to grant this application, and 
were nitimately to admit the review, we 
should bave to re-hear the appeal from the 
decision of the firat Court, and consider 
whether or no we would affirm it; and 
obviously the object of this application is 
that, upon the question of fact on which the 
discussion has hitherto turned, we should 
alter the decision of the two Judges who 
decreed the appeal in 1864, by deciding in 
conformity with the decision of the Privy 
Council. 

Of course, this present application assumes, 
and, therefore, we assume it also, that the 
decision of the Privy Council which we 
have not seen does not apply to the present 
applicant ; and this Court would then have 
to consider how. far the deoree of the Privy 
Council, upon a matter of fact between other 
parties, was conclusive when the same ques- 
tion of fact came before this Court in 
another cass. But it seems to us that we 
eught not to put this Court on any such 
embarrassing enquiry. Wb do not consider 
that any “ just and reasonable cause” for the 
delay has been shown in thle case; in fact, 
we do not think that any cause ab all has 
_ been shown. 5 

It was opèn to the defendant, had he so 
chosen, to appear as an appellant before the 
Privy Council. There was but one suit, 
and he was a party to that suit, and the 
whole suit was carried before the Privy 
Council, and he had aright to appear in‘ it; 
and if in consequence of not doing so, he 
has lost the -benefit of the Privy Oouncil 
decision, he has only himself to blame. 

We are referred to a decision of Mr. Jus- 
tice Kemp and Mr. Justice Glover to be 
found at page 154, XII Woekly Reporter. 
Bat in that case it appears that there were 
five separate suits, not one only, and one only 
was of the value which gave the party a 
right of appeal to the Privy Council. That 
alone is sufficient to distinguish that case 
from the present. But apart from that, we 
must hold that it seems to us it would give 
rise to gonsiderable confusion and great 
inconvenience if suits which were considered 
to have been finally disposed of could be 


opened by review after the lapse of several 
years from the date of decree apon the 
ground that in some other suit the Privy 
Council had come to agiifferent decision. I 
thiak there is great force in the observation 
thrown out by Mr. Justice Ainslie in the 
course of the argument, namely, that, in the 
years which have elapsed since the decree 
wos given, the property may have been 
dealt with on the faith that the decree 
of this Court was n nal one. If, therefore, 
we were called apon to say whether we con- 
curred in the decieion 1eferred to in XI 
Weekly, Reporter, we should, with the gieat- 
est respect for the two Judges who passed it, 
have considerable hesitation in saying that 
we do 80, 


The 80th July 1872. 
oa i Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Dispossession— Wrong-doer—Mesne Profits. 
" Caso No. 180 of 1872. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Bhaugulpore, dated 
the 24th January 1872, modifying an 
order of the Subordinate Judge of that 
district, dated the Tth July 1871. 


Ram Pershad Dass (Judgment-debtor) 
Appellant, 


versus 


Shah Wajid Ali (Decree-holder) Respondent. 
Baboo Rajendra Nath Bose for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


ya wrong : 
against whom everything must be presumed, so an to 
whi 


he was 


obea 
control, and 


Is this case the Judge found that the 
jadgment-debtor had, under color of an auc- 
tion-purchase, wrongfully dispossessed the 
decree-holder ; and that although the judg- 
ment-debtor had failed in a suit which he had 
brought against the ticcadar (lessee) for 
rent after Falgoon 1278, on the ground’ that 
the sale under, which he purchased had been 
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annulled, yet in a case of wrongful dis- 
possession, everything must be assumed 
against the wrong-doer ; that, had the judg- 
ment-debtor not wrongfully dispossessed the 
decree-holde:, the d holder woald, in 
nll probability. have realized the rent after 
Falgoon 1278 in the same manner that the 
judgment-debtor had realized the rent up to 
Falgoon 1278, for the lessee might have paid 
his rent without demur had there been no 
dispute. The Judge was therefore of opinion 
that the amount of rent which the party 
wrongfully ousted might have ordinarily 
received had he been in possession, was the 
principle applicable to this state of facts, 
and desided agaiust the judgment-debror. 

The judgment-debtor now appeals on the 
following grouuds :— 

1st,—That his suit against the lessee for 
rent due after Falgoon 1278 heving been 
dismissed on the ground that his purchase 
had been annulled, he should not be made 
liable for any mesne profits subsequent to 
Falgoon 1278. 

2nd,—That even if it be assumed that 
everything must be sssumed against the 
wrong-doer in a case like this, any presump- 
tion that might arise against the wrong-doer 
is rebutted by the fact found by the Court 
that the judgment-debtor did not appropriate 
the rents subsequent to 1278, and by the 
fact that he has not in any way interfered 
with the decree-holder obtaining the same 
from the &esadar.: 

Bayley, J.—The record shows. that the 
respondent was duly served with notice, and 
the deposition on oath of the peon who 
served it proves this. : 

The case of the special appellant rests on 


one point only, vis. that he cannot be liable to the file. 
for the wassilat fur which the Judge has !' 


held him liable from Cheyt 1278 to Falgoon 
1277. 
It appears that in 1278 the special appel- 
lant brought two suite against the ticcadar 
e fgr refit, one of which was decreed, and the 
other dismissed, on the ground that the sale 
under which the auction-purchase was made 
by him had been annulled. The plea there- 
fore is that the special appellant cannot be 
held liable for an amount which the decree 
put it absolutely beyond his power to collect. 
The Lower Appellate Court seems to have 
upon the supposition that, because 
the acts of the defendant kept the plaintiff 
out of possession, therefore he was a wrong- 
doer, and‘as a wrong-doer the Court must 
presume everything ogainst him. Now to 
be a wrong-doer, the party must have power 


and control, and then act wrongfully. In 
this case the decree against the defendant 
absolately put it beyond his control to collect 
the rent, and so act wrongfully againgt the 
plaintiff. It is to be presumed thnt from the 
date up to which he claims wasilat, cis, Falgoon 
1277, he was in possession, and it is niso clear 
that he himself had given a ticca lease for- 
these very lands, and therefore could have 
made the lessees liable for the payment of the 
rent, and might have realized the rent by 
means of his relation of .landlord and tenant 
with them. Further, there was no bar of 
limitation in such a case. 

Under these circumstances the appeal is 
decreed with costs. 


The 6th July 1872. 
Present: 


The Bight Hon’ble Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lewrence Peel. 

Jurisdiction (of Principal Suddar Ameen )—Aot 
V of 1836—Eseocution of Decree—' Striki 
off” the File. 

On Appeal from the High Court at Cal- 

cutia.* i 





Gourmonee Dossee 
verius 
Jogatindronarain. 


The jurisdiction of a Princ Sodder Ameen to 
deal with a decree referred to hinr for execution by the 


: Zillah Judge under Act V of 1886 does not cease by his 


the case off his file after partial 


to render necessary £ t reference by the Judge 
to enable the Prinepal BSadder Ameen, upon a 
application being o for execution, to restore the case 


In this case the sole question was whether 
an execution of a judgment taken out in 
January 1862 was or was not barred by the 
statutes of limitations applicable to India. 
Those limitations d d, in the first place, 
upon the third Bengal, Regulation of 1798, 
Section 14, whereby “the Zillah and City 
“ Courts are prohibited hearing, trying, or 
“ determining the merits of any suit what- 
“ ever against any person or persons, if the 
“ cause of action shall have arisen 12 years 
“ before any suit shall have been commenced,” 
which Regulation has by subsequent con- 
strnctions been applied to decrees, The con- 
struction of April 1802 is to the effect that 
“a decree not carried into execution at the 





ae 
* From the j t of Loch and Seton Kan, JJ., 
dated 9th January 1885, 2 W. R, Misc. ae 
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“time of its being passed, or within a year 
“ from that time, may be executed on appli- 
“ cation belng made for that purpose within 
“12 years from its date, after the opposite 
“ party has been called upon to show cause, 
“and go ov.” Twelve years from its date 
has been further construed to mean 12 years 
from the date of the last application made to 
n proper Court to enforce it. Again, by 
Construction 186 of the 28th October 1818, 
it was laid down by analogy to the 12 years 
rule of limitation that, “ If the application 
“ be not made within 12 years, it cannot be 
“ entertained unless the applicant satisfies 
“ the Court that there has been good and 
“ sufficient cause for the delay.” 

By a statute passed in the year 1859, 
number 14, it was enacted that, “No process 
of execution shall issue from any Court not 
“established by Royal Charter to enforce any 
“ judgment, decree, or order of such Court, 
“anless some proceeding shall have been 
“taken to enforce such judgment, decree, or 
“ order, or to keep the same in force within 
“ three years next preceding the application 
“ for such execution ” 

Section 21 is :—“ Nothing in the preceding 
“ Section shall apply to any judgment, decree 

`“ or order in force at the time of the passing 
“of this Act, but process of execution may 
“be issued either within the time now 
“limited by law for issuing process of exe- 
“ cution thereon, or within three years next 
“after the passing of this Act, whichever 
“shall first expire.’ The application in 
January 1862 was within three years of the 
passing of the Act, and the only question is 
whether it was within 12 years of the appli- 
cation to a Court having jurisdiction to 
enforce the decree. 

The facts material to the decision of this 
case may be very shortly stated. The decree 
in the original euit-was obtained on the 26th 
June 1837, in the Court of the Judge of the 
Zillah Rungpore. On the 10th November 
1888 this decree was referred by the Judge 
of Rungpore to the Principa! Sudder Ameen 
of the Zillah Rangpore, to be executed in 
pursuance of Act V of 1886, which is in 
these terms:—“ It is hereby enacted that if 
“ shall be competent to the Zillah and City 
“ Judges, within the presidency of Fort 
“ William in Bengal, to refer to the Principal 
“ Gudder Ameen subordinate to them, appli- 
“ cations for the enforcement of decrees, to 
“be execnted by the said Principal Sudder 
“ Ameens, onder the rules prescribed jin the 
“generm regulations applicable to such 
its cases.” 
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It appears that an order was mado in pur- - 
guance of this Section ‘directing the Principal 
Sudder Ameen to execute this decree. The 
order is not before their Lordships ; but it 
must be assumed, in @e absence of any im- 
peachment of it on the part of the or an 
to have been regularly and properly made 
upon the proper petition and proper appli- 
cation, whatever that may have been, to the 
Judge of the Zillah Court. toe nk 

It ap that various applications have 
been made to the Principal Sudder Ameen in 
pursuance of this order for execution of this 
decree. One appears to have been made in 
1889, another appears to have been made in 
1849, one in 1858, and another in 1861, and, 
possibly, there may have been others. Their 

ps infer, though it is not very clearly 
stated, that some of these executions have 
been partially successful in levying the goods 
of the defendants, but to what extent does 
not very distinctly appear. 

It would seem that the Principal Sndder 
Ameen has, as it is called, struck this 
case off his file on several occasions, 
He struck the case off the file in the 
year 1889, after the application for exe- 
cution at that time ; and it appears from the 
copy of his-order on the 2nd Juve 1864 that 
he struck it off on several occasions, for 
he says it was “executed and struck off” 
consecutively on the 2nd June 1849, 7th 
January 1858, 2nd May 1861, 2nd January 
1862, and soon. As far as their Lordships 
are able to infer, in the absence of anyin- 
formation on this subject. which the appel- 
lants were hound to famish if they relied 
upon it, the Principal Sudder Ameen appears 
from time to time when an application has 
been made for execution of this decree and 
that execution has been issued and whatever 
was leviable has been levied, to have struck 
the case off the list of the current business 
before him, and on a fresh application being 
made for execution to have restored it. 

The contention of the appellants, and e 
their sole contention is thie, that when be 
first struck off this proceeding from his file 
(as it is called) in 1889, thereupon his juris- 
diction to deal with the decree altogether 
ceased, and that he could not deal with it 

in until a subsequent order had been made 
by the Judge of the Zillah Court, sending it 
beck to him again. On that ground they 
say that these applications were made to a 
Court altogether without jurisdiction. 

The appellants have not shown what this 
striking off the file amounts to. They have 
not shown the grounds on which the case 
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was struck off the file, whether for non-pro- 
secution, whether for some default on the 
part of the decree-holders, whether from 
inadverture, or whether from, the business 
of the Court being sb donducted that causes 
which are not immediately before it are not 
kept upon the paper. Without affording any 
information on these subjects they have 
called upon their Lordships to infer that by 
the proceeding of the Principal Sudder 
Ameen in 1889, striking off the case from 
the file, withont any explanation of the 
meaning of this proceeding or the cause of 
it, the order of the Conrt referring the decree 
to the Principal Sudder Ameen for execution 
was got rid of. 

The order having been in force, it is for 
the appellants to satisfy their Lordships 
that for some good reason it has ceased to be 
so. Their Lordships are not disposed to 
infer that a valid order has ceased to be valid, 
or that a Oourt of competent jurisdiction 
having jurisdiction over this subject-matter 
has ceased to have it unless some clear proof 
is given of those propositions. 

In the absenoe of such proof, their Lord- 
ships have come to the conclusion that the 
applications to the Principal Sudder Ameen, 
including that of 1862, were to a Court of 
competent jurisdiction, and, therefore, that 
the execution was valid. 

Taking this view it becomes unnecessary 
to determine another question which, was 
raised, vis. whether assuming the Principal 
Sudder Ameen not to have jurisdiction in 
1862, that jurisdiction could be conferred on 
him by the retrospective effect of an order 
made by the Judge in 1864. 

For these reasons thelr Lordships will 
humbly advise Her Majesty that the judg- 
ment of the High Court be affirmed, and 

` this appeal be diemissed with costa. 


. The 18th July 1872. 


Present: 


The Right Hon’ble Sir James W. Colvile, Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 


Construction of Sunnud — Jogheer — Service 
Tenure— Resumption— Avidence. 
On Appeal from the High Court at 
Calextta.* 


* From he Judgement of Peacock, OJ. and L. & 
Jackson, J., dated Sist July 1886, 6 W. R., 121, 


Rajah Nilmoney Singh Deo, 
versus 


The Government and Beer Singh. 


Where ud ted to the holder af 
wes onl x confirmaba by the: Germdani Cte 
oe 


THE questions of fact in this case on 
which the right to resume depends were 
found against the appellants by two Courts 
below, and the High Court, on special ap- 
peal, were bound by these concurrent judg- 
ments. Their Lordships, no special leave 
to appeal having been applied for, have also 
felt themselves bound by these findings. 
But it was suggested that the Courts below 
had erred in the construction of a sunnud, 
and therefore it was competent to this tri- 
bunal, on that ground, to hear the appeal. 
This sunnud appears to be granted to Moho- 
gor Singh, who, at the time it was granted, 
held the jagheer, and it professes to be only 
2 confirmatory sunnud. It appears really to 
emanate from the Government of India. It 
was issued with the sanction of the Rajah, 
which is proved by his signature, but it does 
not appear to be a grant by the Rajah, and 
his seal is not affixed to it, A grant from 
him was necessary. The effect of it appears 
to be no more than a confirmation by the 
governing powers, that is the superior govern- 
ing power which was then the East India 
Company, and the Rajah, of the teuure under 
which Mohogur Singh then held the jagheer. 
It does not prove what it: is necessary 
for the appellant to prove in this casa 
before he has any ground upon which the 
claim to resume this land cau rest, namely 
that the tenure was a tenure of service, by 
which personal services only to the Rajah 
were to be performed by the jagheerdar. 
This sunnud, purporting to be granted ‘by 
those who had power over the laud at that 
time, is merely this, that the jagheerdar shall 
remain in possession and in the performance 
of the service with his brothers. The kind 
of service is not described, and what it 
really was must, therefore, depend -on the 
extrinsic evidence, A great deal of evidence 
appears to Lave been given in the Courts 
below on that subject, and the two Courts 
have found on that evidence that thesservices 
were of a public nature, and not solely pri- 
vate or personal. It must be admitted, thar, 
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if the former was the nature of the services, 
the Rajah cannot resume the land. 

Their Lordships think they are bound, as 
the High Court felt itself bound, by the 
findings in fact of the two Courts before 
whom the case first came; and therefore, 
acting on the jordinary rule, their Lordships 
have no other course but,to recommend Her 
Majesty to affirm the judgment under appeal, 
and to declare that this appeal must be 
dismissed with costs. 





The 81st July 1872. 
Present: 


The Hon'ble Sir Richard Couch, Kt. 
Chief Justice, the Hon'ble W. Ainslie, 
Judge. 


Boud-debt-—Iaterest (for Period subsequent to 
Time fixed for Payment). 


Case No. 258 of 1871. 


Begular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 28th July 1871. 


Gosaain Luchmes Narain Pooree (Plaintif) 
Appellant, 


i versus 


Tekait Het Narain Sing (Defendant) 
Respondent. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboo Kalee Kishen Sen for Respondent. 


Where a debtor by his bond stipulated to pay interest 
at 12 per omt. per annum up to the time fired for pay- 


ment, but the money remained unpeld for a long ame, 
with the decree 


the to interfere 

the Lower Court a i interest at the rate 

stipulated for up to the fixed fo payment, anda 
rate 


Priaurrirr sued upon two bonds for prinoi- 
pal and interest at the rate of 1 per oent. per 
mensem (the rate mentioned in the bonds). 
Defendant, among other things, urged that, 
as there was no stipulation for payment of 
interest for the time subsequent to the stipa- 
lated date of repayment, the plaintiff’s claim 
to interest for that period was invalid. The 
Subordinate Judge found that the bonds did 
not contain any stipulation for payment of 
interest at any rate after the promised date 
of repayment ; that there had also been oon- 
siderable delay in the institution of the 
plaintiff ’s suit ; and that, according to the 
- terms of the bonds, the plaintiff could not 


get interest at the rate entered in them. He 
accordingly decreed to plaintiff the amount 
of principal and interest at the rate specified 
in the bonds up to jhe stipulated date of 
repayment, and at ofie-half of the said rate 
up to the date of decree, and costs in pro 
portion with interest thereon from that date 
to that of realisation at 4 per cent. per 
annum. ' 

The plaintiff appealed so far as regarda tho 
amount of interest disallowed on the ground 
that, with reference to the terms of the bonds, 
and the true intention thereof, interest should 
have been awarded at the rate of J per oent. 
per mensem, and that the grounds upon 
which the Lower Court had awarded interest 
at a less rate are erroneous, 

Couch, C-J.—The suit is brought upon 
two bonds which are mentioned in the plaint, 
and the plaintiff seeks to recover the amount 
of these bonds with interest by the sale of 
the mortgaged and the unmortgaged property, 
and also from the person of the debtor, the ~ 
defendant, It may be observed (although we 
do not say that it would make any difference) 
that this is not the case of a defendant seek- 
ing to get his property discharged from the 
mortgage, and coming to the Court for relief, 
not having paid the money at the time it be- 
came due. Here we must see what was the 
rate of interest stipulated for; and that 
depends on the terms of the contract be- 
tween the parties, The bond, with regard to 
the money which is now claimed, exprosaly 
provides that the plaintiff, Gossain Luchmee 
Narain Pooree, shall be paid the whole and 
entire sum aforesaid, together with interest, 
specified in this deed, in the month of Chyet 
1272, and the interest specified in this deed 
is at the rate of 1 ‘per cent. per month. 
Therefore the ent on his part was 
that he would at that time pay the prin- 
cipal with interest at ] per cent per month. 
He did not pay at the time named, and the 
plaintiff was entitled to claim subsequent in- 
terest as for the non-payment. Lf,” 
instead of e suit by the plaintiff to recover 
the money,-it were one by the defendant to 
get back his property, it would be for the 

ourt to say what interest it would be equit- 
able to allow for the time subsequent to when 
the bond became due ; and so ia the present 
oase'it was for the Court to say what inter- 
est should be allowed as damages for the non- 
payment of the money at the fixed time. 
That being so, it is not the interest at 12 per 
cent, which was the rate stipulated for the 
period before the date on which the money . 
was agreed to be paid, but Interest at such 
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rata as the Court thinks right that is to be | Afr. Woodroffe and Baboos Taruck Nath 


decreed. [t may well be that the defendant, 
in making this contract, contemplated that he 
should psy interest at] 2 per cent. up to time 
fixed for payment, but*he might not have con- 
templated that if, from any circumstance, the 
money should remain unpaid for a long period 
of time (here one sum remained unpaid for six 
years and five months, and another for three 
years and nine months), he should be required 
to pay interest for the whole period at that 
rate. It seems to us that to allow interest 
in that way would be giving an encourage- 
ment to creditors to allow money to remain 
unrealized for a long time. The question 
for us is, do the bonds show.an intention to 
pay interest at 12 per cent. up to the time of 
payment ; if they do, the Court is boand to 
give effeot to it, but if they do not, the rate 
is in the discretion of the Courts We do 
not think we oan say that the Lower Court 
was wrong in giving interest at the rate it 
hos. Whatever may have been the practice, 
we do not agree in the propriety of allowing 
interest at a high rate, and encouraging par- 
ties not to enforce payment of their debte ; 
and this Court has only lately endeavoured 
to introduce into the Bubordinate Courts the 
practice of allowing interest on decrees at 
the rate of 6 per cent. only to prevent 
decrees remaining unexecuted for a long time. 
We cannot say that we ought to interfere 
with the Judge’s order. This appeal must 
be dismissed with costs. 


The 81a¢ July 1872. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Proo dure—Error—Evidence (Relative Valus of 
Oral and Documentary). 


- Case No. 282 of 1872. 


Special PAPE from a decision passed by 
the lst Subordinate Judge of Bhaugul- 
pore, dated the 2lst September 1871, 
reversing a decision of the Sudder Moon- 
siff of that district, dated the 6th July 
1871. i 


Girdharee Lall Singh (Defendant) 
Appellant, 


versus 
Modho Roy (Plaintiff) Respondent, 


Dutt and Chunder Madhub Ghose for 
Appellant. 


Batoos Hem Chunder Banerjee and Taruck 
Nath Sein for Respondent. 


In thts case the Hien Count, after 
defects in the J ar of ihe biaia fe 
garding the iden of the lands in dispute, remarked 
on the omission of the Subordinate J to refer to the 
oral evidence and on an error made by him 


in thinking thetoral evidence, not by dosu- 
men’ evidence, is of ro im whatever for the 
d thon of true its of a case. 


Hitter, J.—In this case, the pleader for 
the special respondent has very properly ad- 
mitted that the decision of the Lower Ap- 
pellate Court cannot be supported, and that 
the case ought to be sent back to that Court 
for a fresh decision upon the merita. 

The suit was brought by the plaintiff to 
recover possession of 5! beeghas and odd 
cottabs of land. The material allegations 
in the plaint were that the lands in question 
constituted a resumed Jageer Mehal which 
had been permanently settled by the Gov- 
ernment with the plaintiffs vendor in the 
year 1861, and that the plaintiff had been 
wrongfully dispossessed therefrom by the 
defendant about the year 1870. : 

The substance of the defence put forward 
was that the boundaries mentioned in the 
plaint were not in existence ; that the lands 
settled with the plaintiffs vendor had been 
washed away some time previous to the in- 
stitution of this suit; that the claim was bar- 
red by the law of limitation ; and that the 
plaintiff had neither right to, nor possession 
in, the lands in dispute which had been all 
along enjoyed by the defendant without avy 
interruption whatever. In this state of the 
pleadings it seems to be clear that the main 
question which the Lower Courts had to 
determine in this case was whether or not 
the lands now sued for by the plaintiff were 
identical with those which had been perma- 
nently settled by the Government with his 
vendor in the year 1861. For the elucida- 
tion of this question the Moonsiff who tried 
the case in the first instance deputed an 
Ameen to hold a local investigation. But 
the Ameen, instead of making avy attempt 
to determine either the correct boundaries 
or the identity of the disputed lands, eon- 
tented hi f with drawing what may be 
justly characterized as an exteremely unsa- 
tisfactory and rough sketch of the locali 
merely recording on the face of. that sketo 
the contradictory statements madè by the 
parties with reference to those boundaries. 
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The Moonsiff, however, after going tbrough 
the whole oral.and documentary evidence in 
the cause, made a decree for the defendant 
on the grounds that the suit was barred by 
the law of limitation, that the plaintift had 
failed to shew that the lands in dispute were 
identical with those which had been settled 
with his vendor in 1861, and that the alle- 
gation of possession and subsequent dispos- 
session was altogether without any founda- 
tion. 

This decision has been reversed by the 
Subordinate Judge in appeal, and it is now 
urged before us by the defendant, special 
appellant, that the Subordinate Judge has 
utterly failed to deal with the only two ques- 
tions which he had to try in this case 
vis :—lst, whether the suit was barred by 
the law of limitation, and, 2ndly, whether 
the lands in question are identical with those 
which had been settled by Government with 
the plaintiffs vendor in year 1861. 

It appears to us that this contention ia 
correct. After repeatedly going through 
the decision of the Subordinate Judge we 
find ourselves unable to discover ‘any sub- 
stantial finding on the question of limitation. 

With reference to the other question, vis. 
the identity of the land, no doubt there is a 
somewhat long and elaborate judgment of 
the Subordinate Judge, but this judgment 
also appears to us to be extremely defective ; 
and, as the defects are defects in law in the 
investigation of the case affecting the deci- 
sion on the merita, we think it necessary to 
reverse the decision of the Subordinate Judge 
and remand the case to him for a fresh 
decision upon the two issues above referred to. 

In the first part of the Subordinate Judge’s 
judgment he enters into a long discussion 
about the lands which had been settled with 
the plaintiff's vendor in 1861, and adds that, 
as the plaintiff has shewn that he and his 
vendor had been paying revenue for tho 
Mehal so settled, no question of limitation 
could possibly arise in this case. This por- 
tion of the judgment appears to us to be 
olearly erroneous, for the validity of the 
conclusion arrived at by the Subordinate 
Judge depended chiefly upon the determina- 
tion of the other question, vis. whether the 
lands now in dispute are identical with those 
measured by Government in 1858 and after- 
wards settled by it with the plaintiff's vendor 
in 1861. With reference to this question the 
Subordinate Judge says that, because the 
plaintiff got a decree against bis vendor for 
possessiof of certain lands deflned in the 
measurement chittas of 1858, it follows that 


the disputed lands are those lands. This is 
clearly arguing in a circle, for the defendant 
in this case does not deny that the plaintiff 
is entitled to the lands agttled with his vendor 
in 1861, but what hg says is that the dis- 
puted lands are different from those lands 
and that the plaintiff is not entitled to them. 
The decree obtained by the plaintiff against 
his vendor was paseed in a suit to which the 


defendant was not a party; but leaving aside - 


this technical objection, that decree merely 
proves that oertain lands situated within 
certain boundaries defined in the settlement 
proceedings of 1861 were awarded to the 
plaintiff against his vendor. The very map 
drawn by the Ameen clearly shews that the 
real dispute between the parties to this case 
was whether the boundaries of the disputed 
lands were those described by the plaintiff 
or: those described by the defendant. The 
only attempt to determine this question which 
appears to have been made by the Subordinate 
Judge is to be found in the last part of his 
judgment in which he says that, inasmuch 
as the disputed lands are situated on the 
banks of a Murgong, aod inasmuch as the 
ohittas of 1858 ‘show that there wns a 
Murgong in the vicinity of the lands then 
measured and ultimately settled with the 
plnintiff’s vendor in 1861, there can be no 
doubt whatever that the disputed lands are 
identical with those lands. But this portion 
of the ‘Subordinate Judge’s judgment Is 
manifestly erroneous. In the first place the 
mere identification of one out of four bound- 
aries is not safficient to determine the iden- 
tity of the land; and in the next place it is 
clear that the mere existence of a Murgong 
towards the south of the disputed lands is 
by no means sufficient to shew that the 
portion of the Murgong referred to by the 
Subordinate Judge is identical with that 
mentioned in the settlement proceedings. 
Before leaving this point, we wish to make 
another observation. The settlement map 
clearly shows that there was a strip of land 
belonging to one Tiluck Ohand Sahoo 
alleged by the special appellant to be his 
predecessor in title intervening between the 
Murgong end the lands which formed the 
subject-matter of the settlement. The 
Ameen’s map .also shews a similar strip of 
land admittedly belonging to the owner of 
Malksbad, intervening between the disputed 
lands and the Murgong referred to by the 
Subordinate Judge. The Subordinate Judge 
is therefore clearly wrong in saying that the 
disputed lands are situated “om the bank" 
of the Murgong. 
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In conclusion we ‘wish to add that the 
Subordinate Judge makes no reference what- 
ever to the oral evidence produced by either 
of the parties. We. have had frequent oc- 
casion to remark this Serious omission on the 
part of this officer ; and although we do not 
mean to say that a mere omission of this 
description is to be treated in every case as 
tantamount to a non-consideration of the 
oral evidence, we still feel ourselves bound 
to bring to the notice of the Subordinate 
Judge what we bære observed in several 
oases tried by him, that he is entirely wrong 
in thinking that oral evidence not supported 
by documentary evidence is of no import- 
ance whatever for the determination of the 
true merits of a case. We also direct the 
Subordinate Judge to take into consideration 
the question of the alleged diapossession 
both with a view to determine the plea of 
limitation as well as that relating to the 
identity of the disputed lands. Mere 
payment of Government revenue for certain 
purposes is quite compatible with want of 
possession ; and in all cases of this descrip- 
tion it is of the utmost importance to enquire 
into the allegation of dispossession upon 
which the plaintiff comes into Court, inas- 
much as that allegation always gives an 
important clue to the real origin of the 
dispute. me 

We leave it to the discration of the Subor- 
dinate Judge to make any further local 
investigation he may think proper. Should 
he think that such an investigation is neces 
sary for the ends of justice, he should have 
it done through a competent Ameen, 





The 8lst July 1872. 
Prdsent è 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 
Adjournment— Act VIII of 1859 s. 147. 
Cases Nos. 156 and 157 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 24th 


February 1872. ; 
Baboo Seetaram Sahoo (Opposite Party) 
Appellant, 
versus 


Roy Baboo She Gollam Sahoo Bahadoor 
(Petitioner) Respondent. `’ 


Mr. Woodroffe for Appellant. 


Jir. R. T. Allan and Baboo Romesh Chun- 
der Mitter for Respondent. 


Without what is the right mode of 
the discretion vested in the Judge with to°adjourn— 
ments, the Hien Covnr held that the Judge ht to 
have granted an ment in this case alien ie was 
applied for, on the day after the Judge’s return to 

district that the applicant had an opportunity 
of a before the Judge, in order to enable the 
applicant to file his doouments and produce his witnesses ; 
s. 147 Act VIII of 1099 not applying aco whee nio 
day has been fixed for the hearing of the case. 


Couch, C.J.—Tum petition for the oer- 
tiflcate was presented by the respondent on 
the 8th of January, and the 8th of February 
was fixed for claimants to come in, and for 
the petitioner to put in evidence. The pre- 
sent appellant came in as an objector on the 
5th of February, and it seems that the 
Judge left the station on the 8th, and so the 
case was not taken up on the day fixed. 
The time the Judge went away for was 
uncertain, and it does not appear that the . 
appellant knew or could know the precise 
time of bis return, or that there is any settled 
practice as to what should be done when the 
Judge has to leave the district In this 
instance the Judge left the Court in the 
charge of the Subordinate Judge. We 
understand that that is the preotice, but it 
mny not be distinotly understood what 
powers the Subordinate Jodge will exercise. 
Althongh it might be that the Appellant, 
strictly speakiug, ought to have made some 
application to him, yet we think he might 
reasonably suppose that, during the absence 
of the Judge, he was not bound to take any 
proceeding ; and if he wished to send the 
deed to Calcutta, he may have done so with- 
out any improper motive. 

The Judge returned on the 19th of Feb- 
ruary, and it would seem that the first day 
on which he sat to hear Miscellaneous cases 
after his return was the 28rd, but it does 
appear that any day was fixed for hearing 
this case. Asa miscellaneous case it would 
come on for hearing on that day, and the 
appellant applied to the Judge for a fortnight’s 
time to file his documenta and produce his 
witnesses. 3 ' 

We think that the respondent cannot rely 
upon the provisions of the Code as to ad- 
journments. Section 147 will not apply, no 
day having been fixed for the appearance of 
the appellant. The only question is whe- 
ther, under Section ‘146, the Court has acted 
in such a way that, on the case coming before 
us in Regular Appeal, we ought to allow the 
decision to stand. The Section frovides 
that the Court may, if “suficient cause)» 
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“shown, at any stage of the suit, grant time 
“to the parties or to either of them, and 
“ may from time to time adjourn the hearing 
“ of the suit ; and in all such cases the Coort 
“shall fix a dey for the further hearing 
‘of the suit.” It seems to us that, looking at 
the circumstances, there was here a sufficient 
cause for the Judge to grant the adjourn- 
ment of a fortnight, and to fix that date for 
the parties to appear before him and produce 
their evidence. We think that sm order of 
this kind, refusing to give an adjournment on 
the first day that the claimant really had an 
opportunity of appearing before the Judge, 
js one which should not heve been made, 
and that we ought to reverse it, and direct 
the Judge to hear the case. 

The Judge seems to us to have gone 
rather into the extreme. Some Judges are 
very ready to grant adjournments, but some- 
times we find that a Judge becomes just as 
strict about adjournments as other Judges 
aro easy. It is difficult to defne what is 
the right mode of exercising the discretion. 
In this case, we think, the Judge ought to 
have granted. the adjournment and had the 
question properly tried. The decision of the 
question who is entitled to have the certifl- 
cate is certainly not conclusive, but the party 
has a right to have the questions tried and 
determined. We think the Judge ought to 
hear the case and decide it one way or the 
other. The order must be reversed, and the 
Judge directed to re-hear the oase and receive 
such evidence as may be offered by either 
party. Both parties will pay their own 
costs in this Court. 





The 1st August 1872. 
Present: 

The, Hon’ble Sir Richard Couch. Kt. Chief 
Justices, and the Hon’ble W. Ainslie, 
Judge. i 

Laænatio Exguiriss—Aot XXXV of 1888. 
Case No. 179 of 1872. 

` Miscellaneous Appeal from an order pass- 
ed the Judge of Sarun, dated the 
9th March 1872. 

Baboo Gunga Perehad Sahoo (Petitioner) 
Appellant, 
versus 
Musst. Wooma Koower (Objector) 
Respondent. 
Baboos Romesh Chunder Mitter and Kalee 
Kishen Sein for Appellant. 
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Baboos Dabender Narain Bose and Rajen- 
der Nath Bose for Respondent. 


An enquiry into the state of mind of py Alleged lens 
ot 


tio should not be A of 1858 
without its being clearly to the Court that there 
is for person is of unsound 


Couch, C.J.—THis Act (XXXV of 1858) 
requires that notice should be given to the 
alleged Iunatic of the time and ‘place at 
which the enquiry is to be held, and the 
lunatic may be required to attend for the 
purpose of being personaliy examined. A 
proceeding of this kind ought not to be 
taken without its being clearly shown to 
the Court that there is ground for supposing 
that the person is of unsound mind. It 
would be most harassing, if upon vague 
statements an enquiry of this kind oonld be 
instituted. We think the Jadge was right 
in refusing to make the order. The appeal 
must be dismissed with costa, ~- 


The 2nd August 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. 8, 


Judge. 
Stamped Paper— Plait. 


Application for setting aside an order of 
the Subordinate Judge of Sarun, reject- 
ing a pleini on the ground that the 
whole of it had not been engrossed on 
the stamp papers filed. 


In the matter of the Land Mortgage Bank, 
Applicant. 


The Advocatse-General for the Applicant. 


Couch, C..J.—Br Government Notification 
of the 8th March 1872, published in the 
Gasette.of India of the 9th idem, it is de- 
clared, under Section 26 of Act VII of 1870, 
that stamps used to denote any fee chargeable 
ander the said Act may be either impressed 
or adhesive, or partly impressed and partly 
adhesive. 

The Government of Bengal by a Notifice- 
tion dated the Ist July 1872, published in 
the Calewtta Gasette of the 8rd July last, 
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has directed that, whon a single stamp of 
required value is not available, the necessary 
amount shall be made up by the use of the 
least possible numtwr of supplementary 
stam ps. 

The stamp required for the plaint in 
this case is Rs 1,035. The Collector ol 
Stamps, Calcutta, has-certifled that no stamp 
of that value was in stock on the lst July 
1872 (when the stamps for the plaint were 
purchased), and that the stamps used are the 
fewest in number available to make up the 
amount required. 

The two stamps for Ra, 1,085 were 
presented to the Subordinate Judge, each 
maiked with the title of the cause and sub- 
ject-matter of the suit; the body of the 
plaint was annexed on plain paper. The 
Subordinate Judge seems to think it neces- 
sary to engros as much es possible of the 
substance of the plaint on the stamp papers. 
but we think there is no rule of the kind in 
existence: the rule agninst the use of a 
larger number of stamps than is absolutely 


necessary has been complied with, and it is 


not material whether the plaint be taken to 
commence or end on the plain paper. 

The order of the Subordinate Judge, dated 
the 18th July 1872, must be reversed. The 
plaintiffs will be at liberty to present the 
et again; and if presented within 15 days 

om this date, it must be taken as filed on 
the date of original presentation, vis. the 
llth July 1872. 


The 8rd Auguat 1872. 
Present: 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


Private Butwarra (Efficacy of). 
Cases Nos, 289 and 290 of 1872. 
Special Appeals from a decision passed by 
the Subordinate Judge of Hajshakye, 
dated the 80th September 1871, affirm- 


ing a decision of the Moonsiff of Seraj- 
gunge, dated the 9th March 1871. 


Tripoorah Soondoree Chowdhranee 
others (Defendants) Appellants, 


and 


VETsEAS 


Kali Chunder Roy Chowdhry and others 
(Plaintiffs) Respondents. 


Baboos Sreenath Dass, Mohinymohun Roy, 
oud Kishendoyal Roy for Appellants. 









Baboos Romeshchunder Miiter and Doorga 
Mohun Doss for Respondents. 


A private dutwarra, though not bindi i the 
Go aes an EE EE A ie aniears 
of Government revenue, who derives his title directly 
from the Government, is bi as between the parties 
to that adwerra and persons ing title under them. 


Hitter, J—Tux plaintiffs in these two cases 
representing themselves to be the owners of 
a4 gunda 1 cowrie share of a certain Gov- 
ernment revenue-paying mehal, registered as 
mehal 28 in the towjee of the Mymensingh 
Collectorate, brought a suit against the de- 
fendants, their co-sharers in the said mehal 
for the declaration of their right to have o 
butwarra of the share claimed by them made 
by the Collector under the provisions of Re- 
gulation XIX of 1814. 

In that suit the answer of the defendants 
was that the mehal in question had been di- 
vided between the different shareholders un- 
der a private partition effected between the 
predecessors of the plaintiffs and those of the 
defendants long prior to the decennial settle- 
ment, and that as each shareholder in the mehal 
hnd been since that time enjoying exclusive 
possession of the separate plots allotted to 
his share under the partition, the plaintiffs 
could not justly ask the Court to order a re- 
division of the estate in supersession of the 
long existing arrangement. 

All the Courts which had to deal with that 
suit, found or admitted as n matter of fact 
that the lands of the mehal above referred to 
had been actually divided between the dif- 
ferent shareholders long previous to the 
institution of thatcase, but they gave a decree 
to the plaintiffs, declaring their right to have 
a fresh bwiwarra made by the Collector upon 
the ground that the plaintiffs were not bound 
to abide by a mere private partition. 

In order to carry out this decree, a precept 
was issued to the Collector, directing that 
officer to make a butwarra under the provi- 
sions of Regulation XIX of 1814; but the 
Revenue authorities refused to carry out the 
order declaring that no buttwarra could be 
made, as the lands of mehal 28 were iuter- 
mingled with those of other estatea bearing 
distinct numbers on the Collector’s totgyee. 

The plaintiffs have now brought these 
suits for the declaration of their respective 
rights to collect rents from ench and every 
one of the occupants of the lands of the 
meha. č . 

The answer of the defendants was that the 
suit was not maintainable, as ther8 was no 
cause of action disclosed in the plaint, that 
the plaintiffs’ right to various Peon of 
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the lends in dispute was barred by the law 
of limitation, and that it was not competent 
to the plantiffs to go behind the private parti- 
tion Which was made with the full concar- 
rence of their eceasors in title, and to 
ask the Court to declare them entitled to a 
joint undivided share of each plot of land in 
the mehal. 
` The first Court found as a fact that the 
defendant’s allegation, with referance to the 
private partition, was good and well-founded, 
but nevertheless it gave a decree to the 
plaintiffs holding that the judgment in the 
previous suit had settled finally and conclu- 
sively, that they (the plaintiffs) were entitled 
to the joint undivided shares respectively 
claimed by them, 

This judgment having been upheld by 
the Subordinate Judge, the defendants ap- 

‘peal to us, specially urging among other 
grounds that, upon the finding of the firat 
Court with reference to the private partition 
relied upon by them, the plaintifis were not 
entitled to have adeolaration of their right 
to collect rent from each plot of land situ- 
ated in the mehal. 

We are of opinion that this contention is 
right. A private bwtwarra is certainly binding 
as between the parties to that butwarra and 
persons'claiming title under them. No doubt 
such a dbwiwarra is not binding against the 
Government or against a purchaser at a sale 
for arrears of Government revenue who 
derives his title directly from the, Govern- 
ment. But it seems tb us to be quite unjust 
and unreasonable to hold thet the plaintiffs 
are at liberty to set aside a long existing 
arrangement deliberately entered into by their 
predecessors in title, merely because they 
think that they were entitled under the 
decree passed in the previous suit to have a 
re-division of the mehal under the provisions 

` of Regulation XIX of 1814. Whether that 

decree was. right or wrong, itis not necessary 
for us to determine. It is sufficient for us 
to say that it has proved infructuons in oon- 
sequence of the inability of the Revenue 
authorities, to carry out the dutwarra, the 
lands of the mehal in question being inter- 
mingled with those of other mehals bearing 
separate numbers on ‘the Collectorate towjee. 

It has been contended that the decree in 
the former suit not only directed a re-division 
of the lands of the mehal in proportion to 
the share of 4 gundas 1 cowrie belonging to 
the plaintiffs, but that it further declared that 
the plaintiffs were entitled to hold possession 
of a joint undivided share to that extent. So 
far as the wording of the decree is concerned 


it appears to us clear thatno such declaration 
was made by it, But without giving any 
final opinion on this point, it is sufficient to 
gay that, if the conteftion of the plaintiffs, 
with referente to the construction of the said 
decree, be adapted, the present suit must be 
dismissed, it being on that supposition a mere 
repetition of the suit previously instituted 
by them. 

In this view of the case it seams to us 
clear that the only order we cen in these 
two suits is that the decisions of the Lower 
Courts should be reversed, and that the plain- 
tiffs’ claims should be dismissed ; the plain- 
tiffs being liable to pay the defendants the 
whole costs of the litigation. 


The 8rd August 1872. 
Present ; 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Axotion- “perohaser—Reat— Prepayment to former 
Proprietor. i 


Case No. 806 of 1872. 


Special k EA from a decision passed by 
the Su ixate Judge of ha ajshahye, 
rai potbiiess llik December 1871, modiy. 

a e MoonsifF of Pubna, 

dated the 31st July 1871. 


Bam Lall Shaw (Defendant) Appellant, 
versus 
Rao Joggendro Narain Roy (Plaintiff ) 
Respondent. 


Baboos Grita Sunker Mosoomdar and 
Ishur Chunder Chucherbutty for Appellant. 


Baboos Sreenath Doss and Mokiny Mohun 
Roy for Respondent. 


An suction-p' 


Ree Te ee 
ant dee toe & period salient Gotha dale c anes 
is bound by such payment, 

Bayley, J.—In this case the plaintiff sued 
for rent, and the defence was that the pay- 
ment had been made in advance to the former 
proprietors Brojonath and Radhanath, in proof 
af which a receipt dated the 24th Bhadur 
1278 was produced. 

The first Court found that the receipt was 
true, and ‘that the defendant was not liable 
to pay the amount over again. The Lower 
Appellate Court does not seem to have gone 
upon the question of receipt and payment, 
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It simply rays that “the receipt in respect 
to the rent due for the period subsequent 
to the date of purchase made in auction 
cannot be admitted.” N 

The plea taken by the defendant in spe- 
cial appeal is that, inasmuch as the plaintiff 
only purchased the right, title, and interest of 
the former proprietors Brojonath and Radha- 
nath, with notice of the payment made by the 
defendant to those proprietors, he the defend- 
ant ‘is clearly entitled to have a deduction 
for the amount so paid by him. 

We think this contention right. The pur- 
chase by the plaintiff merely put him in the 
shoes of Brojonath and Radhbanath. If 
therefore the act of Brojonath and Radhanath, 
in receiving prepayment of the rent due from 
the defendant, was legal for the considertion 
of a lease, the plaiutiff purcheser merely 
standing in their shoes must be bound by that 
act. 

The case is therefore remanded to the 
Lower Appellate Court, in order to try whe- 
ther the payment alleged to have been made 
by the defendant was really made and in 
good faith. 

The costs will follow the result. 


The 8rd August 1872. 
Present : 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Ragistration—Evidance—Suit On unregistered 
Docenent. 


Case No. 160 of 1872. 


Special Appeal from a decision passed by 
the op Judge of Dinagepore, dated 
the 8rd October 1871, affirming a decision 
of the Moonsiff of Maldah, dated the 
6th June 1871. 


„Dob Narain Mundul (Plaintiff) Appellant, 
versus 
Baharee Lall Ghose and others (Defendants) 
Respondents. 
Baboo Aushotosh Mookerjee for Appellant. 
Baboo Gopal Lall Mitter for Respondents. 


Quare.— Whether a plaintiff can rely upon a dooument 
real baat asit ought to have been, and therefore not 
ismble ın evidence under the Registration Act. 
Mitter, J—Wes are of opinion that this 
appeal ought to be dimissed. 
The Lower Appellate Court has found as 
a fact that the alleged transaction of sale in 


favor of Hurry Poddar upon which the 
plaintiff’s title rests was not carried out, al- 
though some preliminary steps had been 
taken for the purpose. This is a finding of 
fact upon evidence, and we cannot tarelor 
interfere with it in special appeal. 

We may further add that this kubalah 
was not registered as it ought to have been, 
and it seams to be extremely doubtful whe- 
ther the plaintiff can under such circom- 
stances rely upon a document which is not 
admissible in evidence under the Registration 
Act. It is not necessary for us, however, to 
express any final opinion upon this point 
Jt is sufficient for the purpose of this suit to 
say that the Judge of the Lower Appellate 
Court was not satisfied upon the evidence 
that the plaintiffs vendor Hurry Poddar 
had purchased the property in question from 
the defendants Noa. 8, 4, and 5. 

The appellant must pay the coste of this 


appeal. 


The Sth August 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Conditional Sale—Possession— Prior Lien. 
Case No. 14 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 6th October 1871. 


Brojendro Coomar Roy Chowdhry (Plaintiff) 
Appellant, 


versus 
Mr. J. P. Wise (Defendant) Respondent. 


Baboos Sreenath Doss and Mohiny Mohun’ 
Roy for Appellant. 


Mr. C. Gregory, and Baboos Doorga Mohun 
Doss and Ram Churn Mitter for Re 
spondent. 

Hern that the plaintif, before he could obtain pos- 
session of the property in dispute, was bound to pay off 
the defendant’s prior lien upon it at the 


time that the plaintiff obtained a condit sale of 
the same. 


Kemp, J.—Tms appears to be a very clear 
case. We think that the judgment of the Sub- 
ordinate Judge is perfectly correct and that 
the appeal must be dismissed. The plaintiffs 
sued to recover possession of a one-third shaie 
or 5 annas 6 gundas 2 cowris 2 krants of Choo- 
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nar chur and other properties, on the allegation 
that a former malik Radha Madhub Roy made 
a conditional sale of the said property to the 
plaintiffs on the 19th Sraban 1253; that sub- 
sequently the plaintiffs having foreclosed 
gued for possession and obtained a decree on 
the 17th December 1868; that the plaintiffs 
got possession of the mehals under that decree, 
by proclamation through the agency of the 

urt, but that they were opposed by the 
defendant Mr. J. P. Wise, in their attempt 
to collect the rents of the property in dispute. 

Mr. Wise says that he has not taken posses- 
gion of oertain of the properties mentioned 
in the plaint, and in respect of the other pro- 
perties, that he has a lien upon them, inas- 
much as prior to the conditional sale by 
Radha Madhab Roy to the plaintiffs, Radha 
Madhub Roy had borrowed a sum of Re. 
2,700, from him, Mr. Wise, giving him an 
ijarah lease of the disputed mehal, from the 
usufruct of wbich he was to satisfy the debt 
due to him; that this debt has not been satis- 
fied ; that Mr. Wise brought a auit against his 
debtor Radha Madhub Bor and obtained a 
decree declaring that there subsisted a lien 
upon the disputed property. Therefore the 


wholo question to be decided in this case is |. 


whether at the time of the conditional sale 
made to the plaintiffs by Radha Madhab Roy 
a prior lien subsisted or not. We think it 
very clear that a lien did subsist at the time 
the plaintiffs obtained the Aut-kobala from 
Radha Madhub, and that that lien was a 
prior lien which the plaintiff is bound to pay 
off before he can obtain possession of the 
property in dispute. On referring to the de- 
cree of the 24th of November 1860 by the 
Principal Sudder Ameen of Dacca, we. find 
that it is distinctly declared that a sum 
of Rs. 2,919-12, with interest and costs of 
Court bearing intetest at one per cant. per 
*mensem, were due by Radha Madhub Roy 
to Mr. Wise, that that sum was to be paid 
by Radha Madhub to Mr. Wise, and that 
until that sum was paid, the leased mebals 
which were held. to be pledged as securily 
for the loan, were to remain in the pos 
session of Mr. Wise, and that he was to 
recover the amount due from the usufruct 
of these mehals. We therefore hold with 
the Subordinate Judge that a lien binding 
the property in dispute existed at the time 
the conditional sale was made by Radha 
Madhub to the plaintiffs, and therefore if the 
plaintiffs wish to obtain possession he must 
pay off Mr. Wise’s lien. 

The second point taken in appeal, although 
not distinctly raised in the grounds stated 


in the petition of appeal, is that the sum of 
Ra. 4,848-2-10 which has been declared by 
the Subordinate Judge to be due to Mr. Wise, 
is more than ought fÉ bave been found to 
be due. Now we find that in November 
1860 the sum of Rs. 2,919-12 was found 
to be due nnd from that period interest is 
running, avd there are the coats.of that suit 
also bearing interest, and therefore it ia 
very clear that the sum of Ra. 4,348 does 
not in any way represent a larger sum ‘than 
what is fairly due to Mr. Wise. We there- 
fore dismiss the appeal with costs. 


The 7th August 1872. 
Present: 


The Hon’ble F. B. Komp and F. A. Glover, 
Judges. 


2 
Act XXVII of 18H s. 6—8 ion of Cer- 
ftoate—No Last of Debts filed. 


‘Case No. 186 of 1872. 


Blisoellancous Appeal from an order passed 


by the Officiating Judge of Hooghly, 
dated the 21st March 1872. 


Mir Fyaz Ali (Petitioner) Appellant, 


versus 
Taleb Ali (Opposite Party) Respondent. 


Mr. Kennedy, Moulvee Morahmut Hossein, 
Hoonshee Mahomed Yusooff, and Abdoot 
Baree for Appellant. O 


Baboo Kally Prosonno Dutt for Respondent. 


The High Court, under s 6 Act XXVI of 1860 
suspended a certificate which hed been wrongly 
in a case where no list af debts due to the estate of the 
deceased had been filed. 


Kemp, J.—Txis was an application on 
the part of two parties claiming a certificate 
under the provisions of Act XX VII of*1860 
to collect the debts due to Noor Ali, who 
died on the 20th Pous 1278. The Judge, 
after taking evidence, and referring to the 
genealogical table filed by the objector Taleb 
Ali, granted a certificate to Taleb Ali. On 
referring to the record, this being a Regular 
Appeal, we find that neither party filed any 
list of the outstandings due to the estate of 
Noor All. The appellant Fyaz Ali with 
his firat petition filed a list of the immove- 
able property belonging to the deceased, and 
also mentioned an item of cash and certain 
gold and silver ornaments, but no list of 
debts was given, and subsequently in a peti- 
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tion he said that the list of debts had not 
been given by a mistake. The Opposite 
Party, the objector below, Taleb Ali, also 
filled no written stafement of the debts due 
to the estate of Noor Ali. 

The object of Act XXVII of 1860 is to 
facilitaste the collection of debts on succes- 
sions, as nleo to afford security to persons 
paying debts to the representatives of decens- 
ed persons; and ns in this case no list of 
debts has been filed, we think that the Court 
below was wrong in granting œ certificate 
to either party. We therefore, under the 
` provisions of Section 6 of Act XXVII of 
1860, suspend the certificate which has been 
granted to Taleb Ali. Each party will pay 
his own costs of this appeal. 





The 7th August 1872. 
Present : 


The Hon’ble Sir Richard Couch, Ki. Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 


Hindoo Law of Inkeritancs—Brother’s Daugh- 
ter’s Son. 


Case No. 142 of 1872. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Patna, dated the 80th of June 1871, 
reversing a decision of the Officiating 
Subordinate Judye of that district, dated 
the 16th February 1871. 


Massamut Doorga Bibee and another (De- 
fendants) Appellants, 


versus 
Jannki Pershad (Plaintiff) Respondent. 


‘Baboo Kali Prosunno Dutt for 
Appellants. 


í 7 Hr. R. E. Twidale for Respondent. 


A brother’s deughter’s son can inherit in the absence 
of any nearer heir. 

Couch, C.J.—Turee objections were 
raised in this special appeal on the part of the 
appellant ; the first was that on the plaintiff’s 
own showing there was a nearer heir to 
Boodh Nath Singh than the plaintiff, as one 
of the witnesses had mentioned in his deposi- 
tion that there was a sister's son who might 
be entitled in preference to the plaintiff. But 
we thought and said during the argument 
that we could not take this mention of thé 
sister’s son as a fact that was found by the 
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Court, and could not act upon it. We are to 
deal with the case upon the facts found by 
the Lower Appellate Court ; that objection 
therefore could not be allowed to be taised. 

Another objection was that the property 
which was the subject of the suit was not 
the property of Boodh Nath Singh, but of 
bis widow Mungla and her stridhwn, and a 
passage in the judgment was referred to in 
support of this view. But it is clear, not- 
withstanding that that the Lower 
Appellate urt, and, indeed, the parties 
also in the course of the suit, treated the 
property in queation as that of Boodh Nath 
Singh, and the question in the suit being 
who was entitled to it as heir, it is certainly 
possible that the circumstance mentioned in 
the judgment of the purchase of some por- 
tion of it by Mungla might have bean ex- 
plained. That objection, therefore, could 
not be allowed to be taken. 


The only question that remsined was 
whether the plaintiff being a brother’s dangh- 
ter’s son could inherit the property, and that 
is settled by the decisions of the Privy Coun- 
cil in the case of Gridhari Lal Roy versus 
The Government of Bengal, X Weekly Re- 
porter, P. C., 81, and of a Full Bench of this 
Court reported in X Weekly Reporter, F. B. 
76, where it was held that the enumeration of 
“andhw in Article 1 Section 6 Chapter 2 of 
the Mitakshera is not to be considered ex- 
haustive ; that being so, there is no ground 
for eaying that a brother’s daughter’s son 
cannot inherit in the absence of avy nearer 
heir ; and as it is not found in this suit that 
there is a nearer heir, the plaintift is entitled 
to a decree. 


The appeal must be dismissed with costs. 


The 8th August 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Defendant—Plea of Payment 


Admission by = 
Act VIII of 1859 s. 337—Appeal by one 
Defendant. 


Case No. 277 of 1872. 


Special Appeal from a: decision passed by 
the dele of West Burdwan, dated the 
lecisi 


24th August 1871, reversing 
of the Moonsiff of Oundah, dated the 
81st May 1871. 
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Sreestee Dhur Chuckerbutty and another 
. (Plaintiffs) Appellants, 


versus 


Breenath Biswas (one of the Defendants) 
Respondent. 


Baboo Nil Madhub Sen for Appellants. 
Baboo Anund Gopal Paleet for Respondent. 


Whilst a plaintiff is entitled to a decree for such sums 
as the defendant admits, a defendant also hes a right 
to the Judge's opinion ot pay Sag whioh he 
anne eee Ls acted ani 

One defen ine, E B87 Act VIII of 


S08 bag Gunns Gunma GL 


Glover, J.—T ais is a suit for rent for the 
years 1274, 1275, and 1276, at the rate of 
Rs. 15 per year. The defendants admitted 
holding the land, but denied the rate which 
they said was Bs. 11. The Judge on ‘the 
evidence gave a decree at the rate ‘ad- 
mitted by the defendants, namely Ra. 11, 
and the plaintiffs now appeal against that 
decision. The first point taken in special 
appeal is thatin any case the Judge ought 
to have given a decree for the rents which 
wore admittedly due by the defendants ; the 
second, that, as regards the defendants who did 
not appeal, the Judge should have upheld 
the judgment of the Oourt of first instance. 
The Judge, no doubt, should have given the 
plaintiff a decree at the rates admitted by 
the defendants, but it appeara, on looking 
into the record, that one of the defendant’s 
pleas was thet they had paid a great propor- 
tion, if not all the rents for which they were 
liable. The first Court decided that ques- 
tion adveraaly to the defendants, but the 
Judge has overlooked it entirely. Whilst 
the plaintiffs have a right to a decree for 
such sums as the defendants admit, the 
defendants have also aright to the Judge's 
opinion upon the evidence which they have 
adduced in support of their plea of payment. 

The second ground, we think, is unten- 
able. Section 887 Act VIL of 1859 applies 
to the case, inasmuch as the decision of the 
first Court proceeded on grounds common 
to all the defendanta, and therefore one of 
the defendants was justified in appealing on 
behalf-of all. Costs to follow the result. 
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The 8th August 1872, 
Present : 


4 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Rulings. 





s. 10—Measurement— 


Aot VI of 1862 (B.C. 
Co-sharer d Estate. 


Cases Nos. 174 and 276 of 1872. 


Special Appeals from the decisions passed 
by the Jayi of Dacca, dated the 80th 
September 1871, modifying and affirming 
the decisions of the Collector of that 
‘district, dated the 80th June 1871. 


Shoorender Mohun Roy and others (Defend- 
ants) Appellants, 


versus 


Bhuggobut Churn Gungopadhya and another 
(Plaintiffs) Respondents. 


Baboos Sreenath Dass and Shoshee Bhoo- 
sun Sein for Appellants. 


Baboos Nullit Chunder Sein and Jesur 
“Chunder Chuckerbutty for Respondents, 

A co-tharer in an undivided estate or tenure is not 
entitled to apply under s. 10 Act VI of 1868 for a mes- 
Seg Merete es 
cular ryot took place at the time of dodena 

Glover, J.—TnEs® appeals have been 
heard together, and one decision will govern 
both cases. The matter has been extremely 
complicated by the action of the Courts 
below, and it is with some difficulty that we 
have been able to get to the real state of the 
case. The suit is by a 2-anna co-sharer in 
an estate called Roail for a measurement of 
the lands under the provisions of Section 10 
Act VI of 1862, his ground of action being, 
in accordance with that Section, that he 
wishes to know and cannot ascertain who are * 
the persons liable to pay rent in respect of 

ads of his estate unless a measurement 
is made. The Collector, in the first instance, 
notwithstanding the objections which were 
made by the opposite party that such a suit 
would not lie, ordered the measurement to be 
made. The Judge on appeal confirmed that 
order and sent the papers back that an 
Ameen might be deputed to make the mea- 
surement, Sometime afterwards a different 
Collector took up the case and expressed a 
very decided opinion that it ought never to 
have been brought under Act yi of 1862 at 
all; he ordered, however, the Ameen to get 

Ve 
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out and measure the lands, considering him- 
self bound as no doubt he Was, under the 
cit cumstances, by the decision of the Judge’s 
Court. The Aico thereupon went and 
measured the lands ; both parties objected to 
his measurement on various grounds, and the 
Collector gave a decision which was partly in 
favor of each. ‘The case then went on 
appeal to the Judge who upheld the decision 
of the Collector, and it is against this deci- 
sion that the present appeals are made. The 
only point necessary for us to consider in 
special appeal is the point of law, namely as 
to whether a co-sliarer in an undivided estate 
or tenure is entitled to apply under Section 
10 Act VI of 1862 for a measurement. 

We are clearly of opinion that he is not go 
entitled. The words of the Section are that 
“If a proprietor of an estate or tenure or 
“ other person entitled to receive the rents of 
“an estate or tenure” We understand 
“ proprietor” to mean either the sole owner 
of the estate or the corporate body of owners 
acting together for that purpose, or any 
person or body of persons having the right 
to collect the entire rents of the entire estate. 
There is nothing in the Section which en- 
titles a fractional shareholder in the pro- 
perty, against the wishes of the great mnss 
of his co-sharers, to harass every ryot on tha 
estate by insisting upon a measurement of 
the lunde. The point in question has, on 
more than one occasion, been decided by 


Singh (XVI W. R. 
thet an applicant under 
Sectidn 10 Act VI of 1862 B. C. must be 
“the proprietor of the estate,” and not a 
shereholder only in the proprictary body. 
Another objection, and an equally fatal one to 
the plaintiff's case, would be that a party 
applying for s measurement must do so 
because he cannot ascertain who are the 
persons liable to pay rent to him. Now this 
is an estate which has been settled for very 
many years; the mehal was measured when it 
was settled, and, aa observed by the Collector, 
there was a foll record of the tenures of the 
estate, so that there could have been no diffi- 
oulty in ascertaining from the Thakbust 


proceedings what were the holdings of every 
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particular ryot on the estate. In every 
point of view. therefore, the decision of the 
Court below is erroneous. I: is true that 
the Judge has not now decided the case on 
this particulur point, but it. is equally , true 
that the objection was taken by the objector 
before him from the very beginning of the 
case, and it is on this point that the appeal is 
preferred. We reverse the decisions of the 
Coutts below and reject the application for 
measurement. 

Special Appeal No. 174 will therefore be 
decreed, and Special Appeal No. 276 will be 
dismissed with costs. 





— 


The 8th August 1872. 
Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, ond the Hon'ble W. Ainslie, 
Judge. 


Sale in Execution of Deoree—Application to set 
aside— Discretion of Judge as to Time. 


Case No. 144 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Tirhoot, 
dated the 28rd of April 1872. 


Raj Coomar Singh, alias Nanhoo Lall 
(Objector) Appellant, 


_ versus 


Lalljee Sahoo and another (Deoree-holder) 
Respondents. 


Mr. M. L. Sandel for Appellant. 
Mr. R. E. Twidale for Respondents. 


valid excuse for not malong the applea- 
ton withm the proper time. 

Couch, C.J—IT was held by two of the 
Jadges of this Court in the oase reported in 
UI Wyman’s Reports, page 180,* that the 
Court had. power to receive the application, 
although not made within the 80 days. In 
that case the Judge had received the appli- 
cation, and had adjudicated upon the matter, 
and the question raised was, whether he was 
at liberty to do so. It was contended that 
he was not; and that unless the application _ 
was made within the 80 days, he had No 





nee 


* 18 W. R., 11, foot-note, 
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juriadiction. That decision appears to have 
been recently followed by Mr. Justice L. 5. 
Jackson‘and Mr. Justice Markby in the case 
reported in XVIII Weekly Reporter, page 1l. 
The Judge appears in that case to have de- 
cided that he had absolutely no digoretion to 
receive the application after the 80 days, and 
the Court say that he was wrong in that. 
We, therefore, think we must take it as 
decided by this Court that the application 
may be entertained, although not made within 
the 80 days, but then, if not made within 
that time, it is not a matter of right in the 

who raises the objection to the con- 
firmation of the sale; it is in the discretion 
of the Court whether he will be allowed to 
make the application, and he must show a 
aufficient reason in the judgment of the Court 
for not coming within the 80 days. 

In the present case, the first day on which 
he could come was the 15th of November. 
The sale was on the 12th of October, but 
the Court was closed, and the Judge states 
that it was re-opened for business on the 
15th of November. We think we must os 


bean given for not presenting it before. If 
there were circumstances, as is now suggested, 
which might have led higa to think that the 
application could not made then, they 
ought to have been stated and assigned as a 
reason for that not being done. 

Therefore, even supposing that the judg- 
ment of the Subordinate Judge proceeded 
on the ground that he had no discretion at all, 
and that he was wrong in thot, still in 
deciding upon the case in a regular appeal, 
we cannot say that there was any valid excuse 
for not making the application in the proper 
time ; the case comes within the two decisions 
to which we have referred. : ý 

With regard to the merits of the case 
which have been put forward to us, it is 
enough to say that we do not suppose that we 
have them sufficiently before us to say what 
the real merits are, even if we could allow 
them to influence us upon this point. The 
appeal must be dismissed with costs. 




















The 9th August 1872. 


sume, according to the regular notice which Present: 
is given for the closing and re-openiug of the | The Hon'ble F. B. Kemp and F. A. Glover, 
Courts, that the party was aware of thie, but Judges. 


he did not present his petition on that day. 
The Court appears to have been closed again 
on the 24th of November, and re-opened on the 
80th, and he then presented his petition, but 
. he does not give auy reason in it for not com- 
ing earlier. He treats it as an application, 
of course, as if he had come within the proper 
time ; nor have we now any distinct informa- 
tion, certainly not any supported by affidavit, 
as to what reason there was for not coming on 
the 15th November, or what excuse he had 
for not doing so. The only information we |. 
have on that subject is afforded to us by the 
pleader, who, admittedly, bad not received 
any instructions until this day. It appears to 
us that we have no materials upon which we 
can say that there was any reason for not 
making the application when the Court re- 
opened on the 15th. Regarding the case 
as a question of discretion, as to whether the 
application should be received or not after the 
80 days, we have nothing upon which we cau 
say that the Lower Court improperly exer- 
cised its discretion, or upou which we can 
exercise a discretion and say that it ought to 
be allowed. And we do not think we have 
put before us a case which requires that we 
should wllow an enquiry now to be made. | 
i laintr® to the in L 

The appellant, we think, was bound to know È p aa oe e a al A 


Instalment Bond — Purda-nusheens— Tender of 
Payment — Deposit — Fraud—Sale of Mort- 
gaged Property. 


Case No. 241 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 17th July 1871. 


Sreemutty Chittra Coomary Bebee and 
another (Defendants) Appellants, 


versus 
Ram Lall Mookerjee ( Plaintif) Respondent 


Baboos Anshootosh Dhur, Romesh Chunder . 
Mitter, and Komalakant Sein for Appel- 
lants. : : 


The Advocate-General and Baboo Umbica 
Churn Banerjee for Respondent. 


The defendants, puria-nashoen ladies, having Unsuccess- 
foliy aga the sult thronghout on the ground of 
tender of payment and deposit ın Oott, and that they 

they could to induce the lantift to take the 
money due on a kisthuades or ins t-bond, TELD 
that ıt was too late for them now in appeal to 
they had been overreached b the plamuff, 
to execute abond for money which they had never 


AEE 


that, when he presented his petition on the | fare his claim declared payable by the sal f the 
30th November, some reasons should have | perty matgaged harane a TE S 


` . 
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Glover, J—Txis was a suit to recover 
money due on a kisthundes or instalment- 
bond. The plaintiff lent the defendants 
Rs. 8,400, repayable by monthly kists of 
Rs. 500, on the understanding set out in 
the deed that, if two consecutive instalments 
remained at any time unpaid, plaintiff should 
be entitled to recover the whole balance then 
due at once. The bond was specially regis- 
tered. 

The plaintiff's case is that the defendants 
neglected to pay the Aists for Bhadro and 
Aghun 1277, and that therefore he is entitled 
to recover at once the whole of the money 
lent. 

The defendants in their written statement 
admit execution of the kisthbundee, they 
admit also that the terms of repayment were 
as siated by the plaintiff. Their defence is 
that they duly remitted the two instalments 
in question to the plaintiff at his residence in 
Boichee: the first, vis. the instalment for 
Bhadro on the 19th of the following month 
of Aghun ; the second, that for Aghun, on the 
27th of Phalgoon. They allege that the 
plaintiff refused to take the mouey, which 


was then offered as a deposit in the Court of 


the Moonstff of Burdwan, who, however, 
declined to receive it. 

They say that th 
tions of the ists 
been brought for the 
them. The defendanta, 
are purda-axsheen ladies, 

Subordinate Judge held, on the evi- 
dence, that the defendants had failed to 
prove their tender of payment, and that the 
plaintiff was on the terms of the kisthbundee 
entitled to recover the whole sum lent with 
interest. 

The defendants appeal, urging, in the first 
place, that their tender of the Bhadro and 
Aghun éists is satisfactorily proved by their 
witnesses, and that in any case they ought not, 
under the circumstances, to be made liable for 

° ynore*than the instalments already due, 

This part of the case may, we think, be 
disposed of very shorily. The defendants 
entered of their own accord into a certain 
contract whereby they agreed to submit to 
certain penalties in the event of their not 
fulfilling their engagements. It is too late 
now to urge, as their counsel has endeavoured 
to do, that in reality they were overreached 

- by the plaintiff and made to execute a bond 
for money which they never owed. Their 
Written statement is silent as to any such 
treatment, and they have defended the suit 
throughout on the ground that they did all 


acted up to the stipula- 
and that the suit has 


puree of ruining 
may be remarked, 


they could to induce the plaintiff to tako the 
money as it fell due, and are not therefore 
amenable to the penal clauses of the kisthun- 
dee. The case of Boley Dobey v. Sidhes- 
war Rao Kur (XIV W. R., 487) which has 
been cited in support of defendant’s contene 
tion is not in point, for in that case the origi- 
nal obligee of the bond had, before selling it 
to a stranger, third party, waived his right to 
exact the penalty. The circumstances of 
the present case are altogether different. 

To prove their tender of payment, the 
defendants cited the plaintiff himself and 
four other witnesses. The plaintiff swears 
distinctly that no such tender was made to 
him ; on the contrary that, when after the 
two instalments had fallen due, he sent a 
servant to the defendants for the money, they 
refused to pay. The plaintiff isa person of 
considerable statws and respectability, and we 
should require to be shown very good reasons 
before we differed in opinion as to-the weight 
of his evidence, which folly satisfled the 
Judge by whom it was recorded.’ The 
plaintiff moreover, it must be remembered, 
was the defendants own witness. The ut- 
most that can be said against his testimony 
is thatit is vague in some culars. It 
has been attempted to show t he contra- 
dicts himself in the matter of dates, that in 
one part of his evidence he states that he 
went to Monghyr on the 8rd of Poos, and in 
another part says that he sent his kajan- 
chee to the defendants fpr the money from 
his house at Boiches on the 7th. But this is a 
mistake ; he does not say that he sent’ his 
khajanchee from Boichee on that date, but 
only that the man was then sent. Motee 
Lall’s evidence is not contradictory of this, 
for the plaintiff does not say that he gave 
him the Aist6undee on the 7th, but only that 
he sent him to demand payment on that day. 

Nitye, the defendant’s witness, no doubt 
deposes that he took the Ra 513-8 to the 
plaintiff at Boichee, when there were 8 days 
of the month of Aghun left; but this is 
absolutely opposed to the defendant's casa 
that the money was tendered to the plaintiff 
on the 19th of Aghun, as well as to this 
witness’ story of offering the money to the 
Moonsiff, for that offer, or pretended offer, 
took place, as appears from the endorsement 
on the back of the petition, on the 22nd of 
Aghun, when 8 days of Aghun were remain- 
ing, that is, and the defendant's case is that 
recourse was not had to the Moonsiff. until 
the plaintiff had refused to take the money, 
The other witnesses examined by the defend- 
ants make the same irreconcilable statements 
ó 48 
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regarding the dates when the m was sent 
to the plaintiff. aa 

‘Then as to this alleged tender of deposit. 
Two yitnesses do certainly say that the 
money was shown to the Moonsiff, but neither 
he nor his amlahs who were present at the 
time have been called. The sheristadar and 
peshkar were originally cited as witnesses, 
but their names were struck out of the list 
afterwards by the defendants themselves. 

Then Nitye’s story is very improbable on the 
face of it. He says that the defendant offered 
to endorse the payment on the back of the kist- 
bundes after the money had been made over 
to his amlah. If this story be true, there is 
no conceivable reason for Nitye’s not taking 
advantage of the offer, for he could hardly 
have expected a man in Ram Lall Mooker- 
joe’s position to have taken and counted the 
money himself. Any one in his place would 
naturally have asked that the money should 
be paid to his treasurer. There are other 
discrepancies in this, and in the other wit- 
nesses’ evidence which have been fully com- 
mented on by the Subordinate Judge, and we 
are not disposed to differ from bim in his 
estimate of that evidence. Had defendants 
been. able to prove by credible testimony 
that they actually offered cash to the amount 
of Ra. 518-8 to the Moonsiff, it would no 
doubt have been a vory strong point in their 
favor, for it could hardly be possible that the 
defendanta, with the money at their command 
on the 22nd of Aghpn, would allow the kist 
due in that month to remain unpaid consider- 
ing the penalty that was to follow the non- 
payment of two successive kists; but for the 
reasons above given, we do not believe that 
the money was ever offered, 

The same remarks apply, mutatis mutandis, 
to the alleged offer of the Aghun Aist due in 
Phalgoon, The defendants seem to us to 
have failed altogether to prove their special 
plea, whilst there is the evidence of two re- 
spectable witnesses to the demand made by 
the plaintiff after the two instalments had 
fallen due, and had not been paid. 

Taking all the evidence into consideration, 
and after giving full attention to whet has 
been advanced on behalf of the appellants 
who, as purda-nusheen ladiès, are necessarily 
in somewhat an anomalous and helpless con- 
dition in all matters of borrowing and lending, 
we do not feel justified in interfering with 
the decision of a Judge who had the witnesses 
before him, and had the best opportanity 
for coming to a decision as to their credibility. 
The defendant’s appeal is dismissed with 
costs. : 


A 


The Advocate-General filed a cross-appeal 
on behalf of the plaintiff. He objected to the 
Subordinate Judge’s restricting his client to 
the property pledge@ in the kistbundee. 
In this, however, we think the Subordinate 
Judge was right The plaintiff sued 
on the kirtbundse, and prayed to have his 
claim declared payable by the sale of the 
properties mortgaged therein ; moreover, if a 
decree was tobe given as against other pro- 
perty, the jurisdiction would not have been 
with the Subordinate Judge of Beerbhoom. 
The cross-appeal is therefore dismissed also, 








The 9th August 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 


Error—Hxecution— Deores—Zeraat Loads. 
Case No. 147 of 1872. 
Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 8rd of 
February 1872, reversing an order of the 
Sudder Moonsiff of that district, dated 

the 80th of September 1871. 
Bullee Roy and others (Decree-holders) 
Appellants, . 
versus f 


Mobunt Kishen Gir (Judgment-debtor) 
. Respondent. 


Hoonshes Mahomed Yusoof for Appellants. 


Mr. R. T. Allan and Baboo Mohesh Chun- _ 
der Chowdhry for Respondent, 


fro: 
now appealed neh puta 
merita, bot rather ane which 
had led to a fust and proper decision. 

Couch, C.J—In the original judgment 
in the case the Moonsiff appears to have 
made the question as to setting aside the sale 
of the seraat lands depend upon the setting 
aside of the foreclosure and the recovery of 


ate Civil 


THE WEEKLY REPORTER. 


337 





mortgaged lands by the plaintif. We can 
understand that the High Court, when it was 
dealing with the case, may, in consequence 
of that, have thoughtit unnecessary to spe- 
aify in its decree the seraat landa ; it may 
have supposed that if it made a declaration or 
decree with regard to the lands of which 
there had been a mortgage and foreclosure, 
the sale of the seraat lands would follow. 
Now it being clear that that was what the 
High Court should have done, if the decree is 
not properly drawn, and the judgment which 
is now appealed from has not puta right con- 
struction upon it, still it is not an error which 
has affected the decision of the case on the 
merits ; it seems rather to be an error which 
has led to a just and proper decision. We 
cannot, therefore, allow a special appeal to 
sot aside this order on that ground. 
Then, with regard to the form of the order 
appealed from, to our mind it means that the 
resent appellant is to have the share which 
specified, namely, the 3 ples and 4 krants 


share both in the lands, the subject of the 


mortgage, and in the seraat lands, and we 
do not see that in the grounds of appeal any 
objection was taken to its having been so 


drawn up. No diffloulty ought to arise in 


the execution of it, 
The appeal must be dismissed with costa, 
pleaders’ foes being flxed at two gold mohurs, 





The 10th August 1872, 
Present : 


The Hon'ble Sir Richard Coubh, Ke, Chie 
Justice, and the Hon’ble W. Ainslie, 
Judge. 

Spitting of Causes of Actiona—Act VIII of 1859 
s. Ronen A Value of Pipa Dee 

Sor Dotention — Jurisdiction (of Small 
Couns Court)— Unsuccessful Claimant under 
3. 246— Measure of Damages— Interest. 

Reference to the High Court by the Offi- 
ciating Judge of the Small Cause 
Court at Sealdah, dated the 17th June 

° 1872, 


Shaikh Pounju, Plaintiff, 
versus 
Shaikh Oodoy, Defendant. 
Baboo Tarucknath Dutt for Plaintiff, 
No one for Defendant, 
fee ors A ea 


tion’ ot decrea another ) 
PAANI o 859, after a decree 


case in 18 W. R 99 ty not an anth for ex- 
to such a 
R, 


Interest at the bazar rate on the value of the goods 
SP te anal rocoyered may not be an adequate measure 
ame Judge ould take into considoration. 


consequences, 

Case.—Tum present defendant, Shaikh 
Oodoy, obtained a decree against one Shaikh 
Badol in this Court, and in execution at- 
tached a cart and two bullocks, to which the 
present plaintiff, Shaikh Ponjo, preferred a 
claim. That claim was investigated and re- 
jected by this Court, and the properties were 
sold. Shaikh Punju then brought a regular 
suit under Section 246 of Act VIL of 1859 
in the Court of the Moonsiff of Alipore, and 
obtained a decree against Shaikh Oodoy for 
the cart and oxen, or their value Rs. 59 
and costs on that amount. After obtaining 
that decree, Shaikh Punju now. comes into 
this Court with a suit for damages against 
Shaikh Oodoy for Rs. 180, at the rate 
of 12 annas a day from the date of the at- 
tachment on the 28th August 1871 up to the 
date of the Moonsiff’s decree on the 30th 
April 1872. I have gone into the evidence 
in this case, and find as a fact that the at- 
tachment of properties by Shaikh Oodoy 
was made in good faith, and with reasonable 
care and caution. 

Upon the above facta, I solicit the orders 
of the Hon’ble High Court, (I) as to whe- 


3f | ther the decree passed by the Moonsiff un- 


der Section 246 of Act VIII of 1859 was 

not such an order as could only be passed by 

the Sealdah Court of Small Causes ? í 
With reference to this point, it has been 


‘authoritatively ruled that a suit under Sec- 


tion 246, being s suit of a nature of “a suit 
to establish a right,” will be properly insti- 
tuted in the Moonsiff’s Court. But the or- 
der which it is in the Moonsiff's competence 
to pass is, I would submit, a mere decla- 
ratory order establishing plaintiff’s right to 
the properties, Neither the properties them- 
selves, nor their value should have been 
awarded in the decree, and the Moonsiff, if 
he does award them, clearly usurps the 
Small Cause Court jurisdiction, as defined un- 
der Sections 6 and 12‘of Act XI of 1865. 
The proper course, it 


Sutherland's dell Ganse plaintiff to hav arm- 
oo eee ed himelf iih a 


declaratory decree from the Moonsiff, and to~ 


e 
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have sued in this Court for tho properties 
or their money value. ; 

The decree mulcting defendant in the 
value of the properties attached having how- 
ever been passed by the Moonsiff, and the 

laintiff having now come to this Court to sue 
for special damages, the second question arises 
(II) as to what, if any, damages he is enti- 
tled. My own opinion is that defendant is 
liable in damages, but that the amount of 
is a point for equitable consideration, 

and that in the present case where, as I con- 
tend, the suit for recovery ought to have been 
made in this Court, in which suit damages, 
if sought, should have been included, and 
where defendant’s actions are found to have 
been bond fide, the calculation of damages 
alleged by plaintiff is wholly unreasonable, 
and that such expenses only as might fairly 
have been incurred by plaintiff if he hed 
brought another cart and oxen to supply the 
place of that attached, with the bazar rate of 
interest upon that amount, and nomore, should 
be allowed. In this 

Seo Mussamut Soobjen particular case, the 
Bibes snd others, vor value of the proper- 
ties themselves has al- 
ready been awarded, 
though, as I conceive, invalidly, and (if the 
Moonsiffs decree is not a nullity) it would 
only, it seems, remain for this Court in the 
present case to award interest upon that 
décres as damages ; but as I am doubtful if 
I ought to respect the Moonsiff's order, and 
as the facts are of a singular nature, and 
involve irregularities of procedure which it 
in desirable to determine, I shall keep this 
case pending without flual orders until an 
answer is received to this reference. 

The judgment of the High Court was 
delivered as follows by— 

Ainslie, J.—If the plaintiff in the present 
guit had any right to institute a suit in the 
Moonsiffs Court for the recovery of the cart 
and bullocks seized in execution of a decree 
of the Court of Small Causes, he was bound 
by Section 7 Act VII of 1859 to put for- 
ward in that suit the whole of the claim 
arising out of the cause of action on which 
his suit was founded, and he has no right to 
institute a new suit in that orin any other 
Court to recover damages which he might 
have recovered in his first suit. Whether 
the Moonsiff had jurisdiction to make the 
decree which he has made, is immaterial for 
the purpose of determining the present sult. 
The plgintiff who holds that decree cannot 
be allowed to raise any question as to its 
validity (we understand that he has actually 


enforced his decree), and the Judge should’ 
not have done so in the interest of the plain- 
tiff, whose suit was clearly barred by the Sec- 
tion above referred to. # 

It has been ed that the claim for dam- 
ages arises out of a different cause of action, 
namely the detention, and not the seizure, of the 
cart and bullocks; and that the plaintiff is at 
least entitled to such damage as may have ac- 
crued subsequent to the date of institution of 
his suit in the Moonsiff's Court. But there is 
no such detention as would constitute a sepe- 
rate cause of action ; it is only the consequence 
of the seizure. There was nothing to prevent 
the plaintiff from asking for, or the Moonsiff 
from awarding, such compensation as should 
entirely satisfy the plaintiffs claims against 
the: defendant; and although the amount of 
compensation might be by the pe- 
riod of detention, the right to sue, or cause of 
action, began when the property was wrong- 
fully seized, and not at any later date. If this 
were not the case, we should come to this’ 
anomaly that a suit for damages for wrong- 
fal detention of property might be entertain- 
able after `a suit for recovery of the same 
property had become barred by the law of 
limitations > 

The questions referred by the Judge of the 
Small Cause Court do not properly arise in 
this suit, but we think it desirable to make 
some observations on them for the guidance 
of the Judge. He observes that it has been 
authoritatively ruled that a suit under Sec- 
tion 246 being a suit of the nature of “a suit 
to establish a right” will be properly instituted 
in the Moonsiff’s Court. Apparently, he is 

ing to the case in X Weekly Reporter, 
page 141, in which the plaintiff was the judg- 
ment-creditor who sought to establish his 
debtor’s right to certain property which had 
been released under Section 246 Act VIII 
of 1859. There can be no doubt that such a 
gnit can be tried only in the Moonsiff’s Court, 
as the Small Cause Court would have no power 
to grant any remedy to which the plaintiff : 
might be entitled on proof of his right, This 
case was cited and followed in another case 
in XII Weekly Reporter, page 99: 
and ap tly this latter case carries the rul- 
ing so far as to lay down that no claim by 
any party which has been the subject of sum- 
thaty enquiry under Section 246 can be heard 
in a'Small Cause Court, although the remedy 
sought may be one which that Court is com- 
petent to award. But if this case is examin- 
Sa mei wU Do paei Mal W DE T ons fur- 
ther than the precedent cited Volame 
X. It is said in the judgment “ that (the case 


Oioi 


| 1873] 


THE WEEKLY REPORTER. 


Rulings: 339 





. in Volume X) was a oase procisely on all four 
with the present ; and I think that the deci- 
sion in that case was quite correct.” 
There is no groun® for questioning the 
authority of the case in Volume X ; but if, as 
stated, it was “precisely on all fours” with 
the casein Volume XIII, neither of them apply 
to claims such as that before us; and if the 
facta of the present case agree with the facts 
of the case reported in Volume XIII, it is 
difficult to see how these cases can be said to 
be on all fours with the. earlier case. We, 
therefore, think that the case in Volume 


XIN ought not to be taken as an authority | the Revanus 


for extending the rule laid down in Volume 
X, or as really conflicting with the cases in 
Volume I] Weekly Reporter, Olvil Rulings, 
page 44, and Cause Court References, 
page 5. 

As to the measure of damages, we would 


obeerve that interest at the barar rate |, 


(whioh the Judge has not determined) on the 
value of the goods awarded and recovered in 
the Moonsiff’s Court, might possibly be very 
inadequate compensation to the plaintiff. In 
faot, in the present case, if we take the bazar 
rate to be 12 per cent. per annum, the plaintiff 
would get 9} annas per.month as compensa- 
tion for the seizure of his cart and bullocks; 
if by the words ‘ baxar rata,’ the Judge means 
such a rate as l anna in the rupee per men- 
ger or 75 per cent. per annum, it may be that 
even then the plaintiff would be a heavy 
sufferer by the loss of his vehicle, if his trade 
is that of a cartman, and he has nothing ‘but 
this one car to maintain himself by. The 
Jnodge should take into consideration ali the 
circumstances of each case so far as they may 
reasonably be presumed to be within the 
knowledge of the defendant af the time when 
he committed the act which forma the cause 
of action, and allow for their natural and 
immediate consequences. 


The 5th August 1872. 
Present: 
The Hon’ble H. V. Bayley and Drwarkanath 
Mitter, Judges. 

Act X of 1859 s. 94 Jurisdiction (of Revenue 
Courts) — Swit agamst Ageat — Cr 
Nagloct of Duiy—Set-of- 

Case No. 291 of 1872. 
Spesial Appeal from a decision passed by 
Commissioner of Darjeeling, dated 
the 80th August 1871, modifying a deci- 
sion of the Deputy Collector of Juipi- 
goores, dated the 31st March 1871. 


Mohima Runjun Roy Chowdhry (Plaintiff) 


Appellant, 

versus . 

Nobo Coomar Misser (Defendant) 
Respondent. 


Baboos Hem Chunder Banerjee and Kishen 
Dyal Roy for Appellant. 
Baboo Tarucknath Sen for Respondent. 
Beotion 34 Act X of 1859 did not give jurisdiction to 
ta employ- 
an 


pal 


Mitter, J.— Avrar carefally goi h 
the concurrent judgments of the Peo Tew 
Courts, we are of opinion that this special 
wp ought to be dismissed with costs. 

Lower Appellate Court was quite right 
in rejecting the 17th ground of appeal urged 
before it by the special appellant: Section 
24 Act X of 1859 provides for suits t 
agents. employed in the collection of . rent 
either for money or for papers in their hands, 
but there is nothing whatever in thet Section 
to give jurisdiction to the Revenue Courts 
to try a claim for damages against such agents 
arising from an alleged neglect of duty. 

~The 12th and the 16th grounds of ap 
urged before the Lower Appellate Court have 
also been satisfactorily disposed of by that 
Court. The first Court went into the whole 
evidence and recorded its reasons at great 
length for rejecting the testimony of the 
witnesses produced by the plaintiff. The 
reasons given by that Court appear to us to 
be prim& facie good, bgt whether they ara 
go or not the Lower Appellate Court, after 
having gone through the evidence, has 
arrived at the same conclusion. It is troe the 
Lower Appellate Court has not thought fit 
to enter into a detailed description of the 
evidence given by the plaintiff’s witnesses, 
bat aang ae of such a discussion 
cannot teelf give the special appellant 
a right to ask us to set aside ‘Be judg- 
ment of that Court. It was quite within 
the discretion of either of the Lower Courts 
to believe or disbeliove the evidence of the 
plaintiff ’s witnesses and the reports submitted 
by the two Ameens who had been secces- 
sively deputed in this case to hold a local 
investigation, i 
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The last objection taken in special appeal 
relates to an item of Ras. 1,806 which had 
peen allowed to the defendant by both the 
Courts below in the general account. It has 
been argued that the Revenue Court, acting 
under the provisions of Section 24 Act X 
of 1859, had no jurisdiction to allow any 
set-off to tho defendant in respect of amounts 
due to him from the plaintiff, bat we think 
that in a suit of this nature, the defendant is 
fully entitled to get credit for any sums 
which he might have either paid to the 
plaintiff directly, or used for the benefit of the 
plaintiff with bis sanction and authority. 

With reference to the item of rupees 1,800 


and odd, included in the sum of rupees 1,506! 
above referred to, there can be no doubt what- 


ever that it is not even in the nature of a 
set-off. It consists of collection charges in- 
curred by defendant while acting as agent of 
the plaintiff for the management of his estate, 
and, strictly speaking, it is nothing bat the 
_ other side of the very account which the 
plaintiff seeks to obtain from the defendant. 
There remains then the sum of rupees 166, 
to which the above remarks are not strictly 
applicable; but it appears to us that even that 


item, which has been pald by the defendant. 


to the creditors of the plaintiff who held 
decrees against him, ought to be allowed in 
the general account which has been ordered 
. in this case. The principle upon which our 
decision is based is fully supported by the 
cage of Fagan v. Chunder Kant Banerjee, 
reported in page 452, Volume VII, Weekly 
Repbrter. : ay 
The two other items of rupees 11 each also 
fall within the same category as the item of 
rupees 1,800 and odd. zyl 
In this view of the case, we dismiss the 
special appeal with coats. — : 


The 6th August 1872. 
Present: 
The Hon’ble H. V. Bayley and Dwarkanath 
; * Mitter, Judges. 
Lunatic's Estate (Management of)—Adoptive 
Mother— Uterine Brother. oe 
Case No. 74 of. 1872. 
Miscellaneous Appeal from an order passed 
by the Judge of Rajshakye, dated the 
6th December 1871. T 


Huree Kishore Bhya, Appellant, |. l 


be versus x 


Nullita Soonduree Goopta, Respondent. 
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Baboo Bhugobutty Churn Ghose for 
Appellant. ; 
Baboo Okkil Chundef Sen for Respondent. 


Án adoptive mother, as next heir, was held entitled to 
the manegement of a lmatio’s estate in to an 
uterine brother. 


Bayley, J. Wa cannot say that the Judge 
is wrong either in law or in fact, in appoint- 
ing the adoptive mother to the charge of the 
estate of the lunatic Raj Coomar. It is stated 
and is not denied that, during the minority 


| of Raj Coomar, she, the adoptive mother, 


managed his property without detriment to it, 

The only opponent to this appointment is 
the appellant before us, the uterine brother. 
It is urged on his behalf that, after the dis- 
qualification of Raj Coomar by insanity, he 
managed the’ property for a time, but it is 
not stated how long he did so and with what 
success, and we are therefore not in a position 
to say that the property will be better man- 
god by the appellant before us than by the 
adoptive mother. The rule of law is that 


‘in such cases the management should be with 


the next of kin, unless there be exceedingly 
strong causes to prevent the adoption of that 
course, 

It is objected, however, that the adoptive 
mother does not now live with Raj Coomar, 
but it is clear that as the next heir she has 
a direct interest far greater than the brother 
in preserving the estate in its integrity. 

T is’ also said that there is enmity between 
Raj Coomar and the adoptive mother, and 
that she brought a suit against him for main- 
tenance ; bot as the Judge remarks,“ that case 
was settled amicably, and Raj Coomar says 
he has no objection to her managing the 
property.” 

On the whole, we see no ground to say 
the Judge was wr or to interfere with the 
order of the Lower Couck and we therefore 
dismiss this appeal with costs, ° ° 


The 6th August 1872. 
‘ Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Evidence (af single Witness) — Bjeotment— 
Service Tenure—Moncl paymont— Reni. , 


Case No. 805 of 1872, 
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Special Appeal from a decision passed by 
the Subordinate Judge of Durrung, dated 
the 18th December 1871, affirming a 
decision of the Mvonsiff of Munguldeh, 
dated the 18ih September 1871. 
Rajah Balindur Narain Bahadoor (Plaintiff) 
Appellant, 


` versus 
Kalla Mestoo Koos (Defendant) Respondent. 
Baboo Juggadanund Mookerjee for 


Appellant. 
No one for Respondent. 
There is no law which prevents a 
a question af not 
other offence y laid down in e Evidence Act, 
even on the testumony of a single believed by 
the Court. 
Where a plaintiff sues for the ejectment of the defend- 
ant on the thatthe latter has failed to render 
sti 


The defeudant is the holder of what is 
called in that part of the country an ek-powa 
tenure. 

The substance of the plaint was that the 
defendant was bound, by the conditions of 


_ his tenure, to render personal servios for three 


months a year ; that he (the defendant) re-. 


fused to render the stipulated service in the 
year 1274 ; and that the plaintiff has therefore 
brought the present action to eject the de- 
fendant from his lands and to recover mesne 
profits upon the ground that the defendant 
has forfeited his right to hold those lands in 
consequence of his refusal to serve. 

e Th8 answer of the defendant was that the 
Jands in question had been held by him and 
his ancestors for a very long period of time; 
that it was optional with him (the defendant) 
either to render the personal se:vioe referred 
to in the plaint or to make money payment 
in lien thereof; that money was offered to 
the plaintiff in the year 1274, but on the 
plaintiffs refusal to accept it the defendant 
deposited in the Collectorate a certain amount 
for which he has produced a receipt. 

The first Court, after recording an abstract 
of the evidence given by the witnesses on 
both sides, dismissed the plaintiffs claim 

ri 






















in- a similar case had been reversed 
by the Appellate Court, It expressed no 
opinion as to the relative value of the evi- 
dence given by the respective partes, and 
contented itself with merely resting its judg- 
ment upon the decision passed by the Ap- 
pellate Court in'the case above referred to. 
On appeal, the Lower Appellate Court 
‘has confirmed the decision of the first Court 
upon the ground that it was proved by the 
evidence produced by the defendant that it 


upon the ground that a previous decision 
of his 


| Was optional with him (the defendant) either 


to render the service mentioned in the plaint 
or to make a money payment in lieu thereof, 
and that the defendant was ready and willing 
to pay the plaintiff at the rate of one rupee 
per month, which was proved by the testi 
mony of the witnesses to have been the old 
‘customary rate; but as the plaintif would 
not receive any money payment, the Court 
had no other alternative than to dismiss the 
suit which was for the ejectment of the 
defendant. The Lower Appellate Court fur- 
ther observed that the right of ejecting a 
tenant of this description in spite of his 
-offer to pay a reasonable consideration for 
‘the lands in his possession was never claimed 
by the British Government to whom those 
lands origivally belonged, and that the plain- 
tiff, deriving title as he does from the Gov- 
ernment, ought not to be permitted in justice + 
or in equity to exercise such a right. 

7, Against this decision it is objected heré in 
‘special appeal, firstly, that the issue as to . 
the customary nature of ek-powa tenures 
was uot distinctly laid down by the first 
Court, and the Court of appeal ought there- 
fore to have either remanded the case fot 
laying down and adjudioating upon that issue, 
or disposed of the case by trying that issue 
itself. 

Whatever apparent force there may be in 
this objection, it seams to us clear that the 
issue which was in point of fact laid down by 
the first Court was fully understood y the 
parties, each of them ha given evidenca 
in order to prove his own allegations,—those 
allegations being on the one side that the 
plaintiff was entitled to reeume the lands on 
failure of the defendant to perform the 
annual service above referred to, and on the 
other that it was optional with the defend- 
ant either to render that service or to make 
a money payment in lieu thereof. The par- 
ties went to trial upon the issue jojped by 
the first Court, and we find no reason sup- 
pose that either of them has been taken by 
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surprise or in any way misled by the vague 
form in which that issue was laid down by 
that Court. 

. The second objection taken is that the 
Lower Appellate Court is wrong in law in 
finding the custom alleged by the defendant 
on the strength of the evidence of two wit- 
nesses only. We are not aware of any law 
which prevents a Court from finding a ques- 
tion of fact, not amounting to high treason 
and any other offences specifically laid down in 
the Evidence Act, even on the testimony of a 
single witness, if that testimony is believed 
by the Court. It was quite in the discretion 
of the Lower Appellate Court either to be- 
lieve the evidence of the plaintiff’s witnesses 
or that of the defendant’s. Sitting in spe- 
cial appeal, we cannot interfere with the 
judgment of the Lower Appellate Court 
merely upon the ground that evidence 
upon which that judgment is besed is not 


very pe he quantity. 

The third objection taken is that the evi- 
dence as to the rate of rent to which the 
service ought to be commuted is not very 
clear and satisfactory, and the Lower Appel- 
late Court ought to have further enquired 
into that question in order to determine the 
reasonable amount of rent to whioh the 


plaintiff was entitled in lieu of the stipulated | =! 


service above referred to. 

., We are of opinion that this objection also 
is unfounded. The decision of the Lower 
Appellate Court upon the main issue vis, 


whether it was incumbent upon the defend- |: 


ant to render personal service or optionnl 
with him to commute that service to money 
payment, is quite sufficient for the dismissal 
of the present suit as constituted by the 


plaintiff’s plaint. That suit was for the| dg 


ejectment of the defendant upon the ground 
that he had failed to render the stipulated 
service. The defence set up on the other 
hand was that the defendant had offered a 
money payment in lieu of that service and 
that it was quite optional with him to do so. 
Upon this state of the pleadings, the’ Lower 
Appellate Court has come to a finding on 
evidence against the plaintiff, and that find- 
ing of fact is quite sufficient to meet the 
requirements of this suit as laid in the plaint. 

We therefore dismiss this special appeal 
upon the ground that the plaintiff was not 
entitled either to eject the defendant or to 
receive mesne profits from him upon ‘the 
perticular case with which he came to Court. 


The 10th August 1872. 
Present : 


The Hon'ble F. B. Komf and F. .A. Glover, 
i Judges. 


Sale in Reeoution—Sizx separate Tenures sold as 
one Lot—Fraudulent dnd Ilegal. 


Oase No. 178 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 80th September 1871, affirm- 
ing a decision of the Moonsiff of Ous- 
gram, dated the 16th September 1870. 


‘Sreekunt Doss (Plaintiff) Appellant, 
versus 
` Ramjeebun Roy (one of the Defendants) 


Respondent. 
Baboo Mokendro Lall Mitter for Appellant. 
Baboo Umbica Churn Banerjee for 
Respondent. 


from. Seng canoe acca al Gis are tee 

ures, and no desaription of 

given either in the sale oon- 

ence of which the defendant was apparently the only 
, 


purchased tenures at an uate 

Kemp, J.—Turm plaintiff is the special 
appellant. He sues on the allegations that 
there are six holdings assessed with separate 
jummas, the aggregate area of the six hold- 
ings being 96 beegahs-4 oottaha, and the 
gregate jumma Rupees 142-8-6; that the 
defendant No. 6 sued for rent claiming Rupees 
282-6-44 and obtained a decree which. was 
‘subsequently purchased by the defendant No. 1, 
and that in execution of that decree without 
issuing process against the moveable property 


of the plaintiff, the defendant No. 1 cause the, ° 


six holdings to be sold as one lot and purchased 
them himself. The suit is, therefore, brought 
to set aside the fraudulent and illegal sale and 
for restoration to possession over a 4-anna 
share in the aforesaid six holdings. The 
valuation of plaintiffs 4-anna share is estimated 
at Rupees 150. 

The principal defendant, No. 1, states that 
the sale is neither fraudulent nor illegal; that 
his purchase was bond fide in execution of a 
decree obtained by defendant No. 5 by whom 
it was sold to him. The other defendants did 
not appear. 
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The issue was, whether.the sale was legally 
conducted or fraudulently. 

Theo Moonsiff was of opinion that, if the 
plaintif could establith that he had sustained 
a loss by reason of the sale being fraudulent or 
illegal, he would be entitled to a decree, On 
the merits the Moonsiff finds that a decree for 
rent was obtained from a competent Court, and 
that the sale in execution of that decree was 
a good sale and in no ways tainted with fraud, 

The Subordinate Judge has confirmed the 
Moonsiff's decision. 

In special appeal, it is contended that the sale 
ought to be declared illegal and fraudulent on 
the following grounds :— 

1sé,—That the defendant could not lot and 
sell six separate tenures, consolidating them, 
and purchasing them as one tenure comprising 
99 5 cottahs paying a jumma of 
Rupees 142-8 anmas 10 pie. 

2nd,—That no description of what was to 
be sold was given in the eale proclamation, 

3rd,—That owing to the frand of the de- 
fendant No. 1, other purchasers were debarred 
from bidding, end the properties were pur- 

. chased by the defendant No. 1 at a very 
inadequate price, 

4th,—That at the time of sale, the rights 
and interest of only one of the judgment- 
debtors, vis Romanath, were put up for 
sale, appears from the lotbundee. Therefore 
the sale does not convey the rights of the 
plaintiff. 

5th,—That, without proceeding first against 
the moveable perties of the judgment- 
debtor, it was illegal to sell other tenures than 
that in balance for the recovery of such 
balance, i 

We think that there is no foroe whatever 


in the 4th and 5th grounds of appeal. In the l ` 


sale proclamation the name of the plaintiff is 
entered as jadgment-debtor, it is omitted 
in the lotbundes ; but that is immaterial, for 
it is the istabar or proclamation- which in- 
forms the public what is to be sold and the 

“respective rights and interests of the judg- 
ao in the subject-matter of the 
sale. 

On the Sth ground, we find that the rent 
suit, though numbered as one suit, was treated 
asa suit for the arrears of six under-ten- 
ures; a decree was passed for an aggregate 
sum of Rs. 232-5-4}, but the arrear of each 
tenure was separately ascertained; all the 
tenures were in balance and the sale of them 
separately for their respective arrears would 
clearly have been legal without first proosed- 
ing against the moveable properties of the 
judgment-debtor. 


But we think thet the sale must be set 
aside as fraudulent and illegal on the first, 
second, and third grounds, 

There was no description of the properties 
to be sold either in the sale proclamation or 
the lotbundee. Six tenures with separate 
recorded jummes were lumped together and 
described as one tenure with an area of 99 
beegahs 5 cottahs paying arent of Rupees 142; 
by this fraud the plaintiff and his oo-sharers 
were precladed from buying in one or mora 
of the six tenures. The omission of a de- 
scription of the pro to be sold was also 
clearly an illegality. e public were not 
made aware of what was to be sold, and the 
consequence was that the defendant No. 1 was 
apperently the only bidder, and he has pur- 
chased six tenures for Rupees 800, of which a 
4-enna share is valued at 150 Rupees; and 
even that valuation was objected to by the 
defendant as below the market value, and by 
this the plaintiff has bean clearly endamaged, 

On the whole case, we are of opinion that 
the sale was, as far as the rights and interests 
of the plaintiff are concerned, vis., over a 
4-anna share in the six tenures, must be 
reversed as frandalent and illegal. 

We may observe that the illegalities in the 
sale proceedings were clearly set forth in the 
petition of appeal. The Subordinate Judge 
gots rid of those objections by observing that 
“ they are useless and of no avail, and that he 
need not express any opinion upon them.” ' 
| The decisions of the Lower Courts ara 
reyersed, and the appeal decreed with costs of 
all the Courts, payable by the respondent. 


The 12th August 1872. 
_ Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 

Jurisdiction—Act VII of 1869 (B. C.)J— 

Suit for Dustoorui—Reat—Special A 

Fresh Swit wader Act VIII of 1889. 

Cases Nos. 150, 161, and 152 of 1872. 


Special Appeals from a decision passed by 
the Judge of Midnapore, dated the 26th 
August 1871, reversing a decision of the 
Sudder Moonsiff of t district, dated 
the 80th August 1870. 


Ram Ohurn Banerjee (Plaintiff) Appellant, 
cersus e 


Torita Churn Paul (Defendant) Respondent. 
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Baboos Sreenath Dass and Hem Chunder 


Banerjee for Appellant. 
Mr. M.M. Ghose, and Baboos Unnoda Per- 


sad Banerjee and Jugut Chunder Baner-' 


jee for Respondent. 


A sult for dustoorsd is not a suit for ren 
fore not cognizable under Act VIII of 1 


The ground supposing the 
suit for rent, it was not liable to be dismissed in order 
instituted 


Kemp, J.—I is admitted that one decision 
will govern these three cases. 

The plaintiff is the special appellant 
He sued claiming as rent a dustoorut 
jumma ' ; 

The Moonstff held that dwstoorwt was not! 
an abwab or cess, but that it was “an annual 
“demand due to the original xemindar which, 
“in the event of a sale of a talook, is reserved 
“esa debt payable by the purchaser.” He 
farther found that there was evidence which 
proved ‘that the plaintiff had realized this 
jumma for 10 or 12 years. 

. The defendant, the Moonsiff says, has fail- 
ed to adduce witnesses ; he cited the plaintiff, 
but the plaintiff did not appear. 

- The claim of the plaintiff in the three 
cascs was d ; ; 

On appeal the Zilah Judge, Mr. Bain-; 
bridge, reversed the decision of the Moonsiff. 
He, the Judge, was of opinion that the rela- 
tion of landlord and tenant did not exist be- 
tween the plaintiff and the defendant, and that 
the suit therefore was not cognizable under 
the provisions of Act VIII of 1869. : 

Mr. Bainbridge was also of opinion that! 
the decision of the late Sudder Dewanny, 
dated the 13th December 1851, had aniy 
decided the right to dwstoorut, and not thet 
it was rent. 

A decision of a former Judge of Midna- 
pore, Mr. E. Jackson, was referred to in the 
Court below. This decision is dated the 
18th September 1861, in which Mr. Jackson 
held that a suit to recover dustoorut, would 
lie under the Rent Law (then Act X ‘of 
1859), bot Mr. Bainbridge declared that he 
was unable to follow that decision. 

Holding, therefore, that the Moonsiff had. 


of 1869, inasmuch as the relation of landlor 
and tenant as between the plaintiff and the 
defendant did not exist, the Judge decreed 
the appeal and dismissed the plaintiff’s suit 


no jorisdiotion to try the suit under Act ie ; 















In special appeal it is urged :— 

1st,—That the Lower Appellate Court is 
wrong in holding that sult is not cogni- 
sable under Act VIII of 1869. . 

2nd,—That the dearee of the Sudder Court 
distinotly established the relation of landlord 
and tenant between the plaintiff and the pre- 
decessors of the defendants. ‘ 


- 8rd,—That the decision of the. Judge is 
opposed to a former decision passed in 1795, 


the | io Which a decree was obtained by the prede- 


ceesors of the plaintiff against the predeces- 
sors of the defendants. i 

The first point for decision is whether 
dustoorut is rent or not. 


In the Court below the pleaders on both 


„tides were unable to solve this question, and 
‘we may say that the pleaders for the appel- 


lant have been equally unsuccessful in this 
Court. : 

_ It appears that, when the parent zemindaree 
was sold, the condition of sale stipulated for 
the payment of a small pittance by the 
purchaser as subsistence of the former malik. 


This dwstoorut has been further subdivided 
-by subsequent transfers of the different 


mouzahs whieh comprised the original zemin- 
daree. It is admitted that the. defendant ` 
peys revonue direct to the Collector and that 
he-is an independent landholder. It is, there- 
fore, not easy to see how the relation of land- 


“lord and tenant can exist between the plaintiff 


and the defendant. 


Duastoorut is explained in Wilsons 
Glossary to be “an allowance for expenses 
“of collections granted by the Mehomedan 
“Government.” The decision of the late 
Sodder Court, which was referred to during 
the argument, is to be found at page 504 of 
the decisons of 1854. The Court, ina judg- 
ment of a few linea, held that dws/oorut was 
not a cess, such as is prohibited by Section 55 
Regulation VIII of 1798, but that the term 
“seemed to imply a reservation of a certain’ 
“annual payment by the purchaser of the 
“talook to the seller, the original proprietor 
“of a small sum.” The Court did not hold 
that dwstoorui was rent. i 

The old decision in 1795, to which the 
grandfather of one of the defendants was- 
apparently a party, did not decide that 
dustoorut was rent. 

The letter of the Sudder Board of 
Revenue shows that dusioorut was “ never 
paid.” They were of opinion that “ the term 
“seemed to imply the reservation of a cer- 
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“ tain annual payment by the purchaser to the 
“ seller, the original proprietor, of a small 
“ gum.” * ? 

But it was comtended by Baboo Hem 
Chunder Banerjee, who admitted that dws- 
foorwt was not rent, that we must look to 
the conduct of the ies, as also to the 
finding by the firat Court on the evidence 
that this dyvstoorué, call it rent or by any 
other term, had hitherto been paid by the 
defendants to the plaintiff. The Judge, no 
doubt, considered this point. The jumma- 
sassil-bakee filed by the plaintiff, in support 
of past payments, has been Inspected by us; 
it has been clearly tampered with in the 
sheet which refers to payment of dustoore. 
We concur with the Judge in holding that 
the relation of landlord and tenant as between 
the plaintiff and defendants is not made out, 
and ‘that these suits are not cognizable under, 
Aot VIII of 1869. 


As a last resource the pleaders for the 
appellant referred to a very late decision of 
a Divisional Bench of this Court, published 
in the Weekly Reporter, Volume XVID, 
page 99, and contended that even, supposing 
the sult was not really a suit for rent, it was, 
not liable to be dismissed, In order that a 
fresh suit might be instituted under Act VIII 
of 1859. 

In answer to this argument we may 
observe that this ground was not taken in 
the Court below, nor in the grounds of spe- 
cial appeal. k 

The three appeals are dismissed with costs, 
of all the Courts payable by the appellant. 





The 18th August 1872. 
Present: 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 


Jurisdiction — 


Grom Court of 
udge.) 
Case No. 154 of 1872. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 20th Jan 1872, affirming an 
order of the 
Judge of that district, dated the 10th | 
August 1871. 


‘er of Execution Proceedings 
Amecn to Subordinate 


by the Sudder Dewamny 


* These words are 
in their decision of the 18th December 1854, 


iating Subordinate | P 


Shaikh Hamidooddeen (Judgment-debtor) 
Appellant, 


versus 
Bhadne Sahoo (Decree-holder) Respondent. 
Mr. R. E. Twidale for Appellant. 


Mr. C. Gregory for Respondent. 


The Judge had no power, when the Court of the 
Sudder Ameen of Gya cessed to exist, to make an 
order ing certain proceedings in execution to the 
Subordinate Ji and the appellant was not precluded 
from teking that objection in apecual appeal. 

Couch, O.J—Ir would seem that, when’ 
the Court of the Sudder Ameen of Gya 
ceased to exist, the suit properly belonged 
to the Moonsiff of Gya, but without deter- 
mining that, or saying anything with regard 
to the proceedings before the Moonsiff of 
Patna, it is clear that the Judge had no 
power to make the order of the 2nd of 
August 1871 transferring the proceedings in 
execution to the Subordinate Judge. And it 
does not appear to us that anything has oc- 
curred which precludes the present appellant 
from taking that objection in special appeal. 
He went before the Subordinate Judge after 
that order had been made, and contested the 
case by raising the plee of limitation, It would 
have been useless for him to have raised the 
question of the validity of the order of the 
2ud of August 1871 before the Subordinate 
Judge, as that officer would have felt that he 
had no power to deal with ; ; his business 
was to obey the order whick had been made 
transferring the suit to his Court. 


The present appellant, when he appeals to 


| the Judge from the order of the Subordinate 
'| Judge in execution, does nat, it is true, take 


the objection in the grounds of appeal ; but 
when the cnse comes on to be heard, he takes 
it, and he was allowed to do so. He must 
therefore be considered in the same position as 
if be bad taken it in his grounds of appeal. 
The Judge over-ruled the objection, and then 
he appealed to this Court. 


We think we are obliged to give effect to the 
objection, and to hold that the order of the 
Judge is wrong in point of law, aud we must 
reverse his order, and also reverse the order of 
the Subordinate Judge made in the execution 
roceedings, being an order made without 
jurisdiction, That having been done, it will 
be for the execution-creditor to consider what 
will be the right course to take. It is not for 
us to make any order on that subjoot. We 
make no order as to costa, 
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‘ The 18th August 1872. 
Present: 
The Hot’ble F. B. Kemp and F. A. Gloyer, 
' Judges. : 


Sharer:— Mearnrement—Demaroation — Weight 
of Evidence — Copy of Schsdule Map — 
Case No. 278 of 1872. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 4th 
August 1871, affirming a decision of the 
Hoonsiff of Sulkiah, dated the 16th 
August 1869. 


Romanath Roy -Chowdhry (Defendant) ` 
Appellant, 


DOr ENS 


Kally Proshad Roy Chowdhry and others 
(Plaintiffs) Respondents. 
Mr. R. Allen and Baboo Komolakunt Sein 
: for Appellant. 


Baboo Ombica Churn Bose for Respondente. 


J.—Tms snit has been the subject 
itigati It has been 


now before us for the third time. 

The circumstances have been fully detailed 
in previous judgments, ‘and the point we have 
now to decide is whether or not the Judge 
wns right in his estimate of the weight to be 
given to a certain Schedule Map. In this 
schedule, the shares of each party were set 
down ; and if it is to be taken as conclusive 
evidence of the rights of the parties, the 

intiffs must fail in their present suit. 

The Jadge has considered it not binding 
on the plaintiffs, first, because it is a copy 
only; secondly, because it is not signed by 
the plaintiffs, but by a Mookhtar who is not 
shewn to: 
their behalf; and, thirdly, because it was not 
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filed to show what the shares were, but 
merely to point out the position of the 
disputed land as regarded a neighbouring 
chor. ’ 

We have heerd very full argument on the 
point, and have taken time to consider what 
our judgment should be. We have come to 
the conclusion that the Judge wes wrong and 
that the plaintiffs must fail in their suita. 

‘The schedule in question is dated in the 
ye 1259. It contains. the different plots of 

and belonging to each shareholder, and 
defines their boundaries. It is a copy no 
doubt ; but it appears from the record that 
the original was already filed in another suit, 
and the Court was asked to send for it, ‘and 
verify the correctness of the copy, which was 
the only document in the defendants power 


file. 

(Cote aay BaP alway oem filled on more 
than one previous occasion, and had been 
relied upon by the parties to this suit, as 
appears from various petitions which are to 
‘be found on the record. Thus in a petition 
dated February 8rd, 1859, filed by Kristo 
Proshad and Bykuntnath, plaintiffs, and Ram 
Koomar, defendant, in the Collectors Court 
in which they objected to the grant of a farm, 
it is stated most distinctly that the divisions 
of the land were noted in the Schedule Map 
(then filed), and that this map showed the 
rights of all the parties. 

The schedule is again referred to as show- 
fing the oo-sharer’s rights in a petition filed 
oe Neth (plaintiff in this suit) in the 

No. 699 of 1866. 

And again ina petition by Kalee Pershad 

and Kristo Pershad (plaintiffs in this suit) 


ot | where they bring forward the Schedule Map 


as showing the non-existence of a certain 
‘road. 

And again in the grounds of appeal in a 
soit brought by Grish Chunder Mitter against 
Kalee Pershad and Kristo Pershad. 

It seems to us clear from ell these peti- 
tions, the genuineness of which has not and 
indeed cannot be disputed, that the plaintiffs 
in this case have on several occasions admit- 
ted the correctness of the Schedule Map, and 
have relied upon it when it suited their 
purpose to do so. 

I: may be that the plaintiff» share of the 
land was 4 annas, and that they are not now 
in possession of the fall amount of land 
ee that share ; bat whether, they are 

are not, they cannot now sue to have the 
lontire plot re-measured, and their title declared 
beeghas 6 cottas 8 ch. of the 17 beeghas 
6 cottas of which the entire holding consists, 
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when they heve alrendy, on many previous 
occasions, admitted that their shares had 
been demarcated in the Schedule Map. The 
truth appears to be that, when that map was 
constructed, the holding consisted of more 
than 17 beeghns 6 cottas, and that the loss 
(by diluvion) has fallen upon the plot which 
was demarcated to them, and they now seek 
by a fresh measurement to get possession of 
a full 4-anna share of the holding, which 
would make good their losses at the expense 
of the other shareholders, l 

We thiok that the plaintiffs are not entitled 
to more land than is shown by the schedule 
as falling within their share, 

This the defendants are quite willing to 
_allow them and to have the boundaries 
regularly marked off by authority, but the 
plaintiffa would not be content with that 

The plaintiffs have failed to prove thelr 
right to a re-mensurement such as they ask, 
and their suit, we think, should have been 
dismissed. 

We, therefore, allow this appeal and reverse 
the decision of the Coart below with all 
costs. 


The 14th August 1872, 
“Present: 


The Hon'ble Sir Richard Couch, Ki., Chief 
Justice, and the Hon'ble W. Aiuslle, 
Judge. 


Sale— Postponement— Notios, 
Case No. 162 of 1872. 
Miscellaneous Appeal from an order passed 


by the Subordinate Judge of Sarun, 
dated the 4th Alay 1872. 


Roy Gowree Nath Sahoy (Judgment debtor) 
Appellant, 


versus 


e Shah Fukeer Chand (Decree-holder) 
Respondent. 
Baboo Taruck Nath Sein for Appellant. 


Alr. O. Gregory for Respondent. 


‘Where a sale was notified to take place on the 8th, 
aid oo Mist dey tie orda for the postponement of the 
zale to the was made in open Court, —HRLD that 
that was a sufficient notification of the sale being beld 
on the 9th, and that a fresh notice was not necessary. 


Couch, O.J.—In this case the sale was 
daly no'ified to take place on the 8th, and the 
order for the postponement to the 9th was 
made in open Court by which the persons 
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who came to bid at the sale on the 8th 
would have the means of knowing that the 
ralo was postponed. They would probably 
enquire, when they found that the salo 
was not taking place, what was tha cause 
of it, and learn that the sale was postponed 
to the 9th on which day it actually took 
place, We think that is a sufficient notifi- 
cation of the eale being held on the 9th; 
the operation of the notice was in fact con- 
tinued, and it was good for the sale on the 
9th. It is different from a case where a sale 
is postponed without any time being fixed for 
its taking place ; it would be necessary then 
that a fresh notice should be regularly given. 
But if the appellant is right in his contention 
that a fresh notice should be given whenever 
a sale is postponed, it would be impossible 
ever to adjourn a sale for a period under 30 
days. Thatisa state of things that ought 
not to be allowed, if there is a reasonable way 
of getting out of the difficulty. We do not 
think there is any ground for saying that 
the sale is irregular in consequence of thi 

postponement. The appeal must be dismiss- 
ed with costa, pleader’s fees being fixed at 
16 Rupes. 


eee 
The 14th August 1872. 
Present : 
The Hon'ble Sir Richard Couch, Kt., Chief 
` Justice, and the Hon'ble W. Ainslie, 
` Judge. 
Weight of Evidence — Admissions, 
Case No. 45 of 1872. 
Special Appeal from a decision passed by 
-the Subordinate Judge of Tirhoot, dated` 
the 11th of September 1871, a ing a 


decision of the Moonsiff of Durbhanga, 
dated the 27th of Alarch 1871. 


Janan Chowdhry and others (Plaintiffs) 
. Appellants, 
versus 


Doolar Chowdhry and others (Defendants), 
Respondents. . 


Baboo Bama Churn Banerjee for 
z Appellants. 


No one for Respondents. 


A mere admission is not conclusive, Itis so only in 
certein cases, e. g., where Jt has been acted upon by the 
party to whom it was made. Thus a statement made in 
a former suit in which the Court, so far drom: ac 
apon ity passed a docrea opposed to 1f, cannot be 
as usiye, 
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defendants’ ancestor nay be 
evidence that may be used against 
them; but it ts only evidence upon which the 
which is trymg the suit may act or not according as it 
considers’ ought to have effect giren to it, 


Couch, C.J.—Tux question of fact which 
had to be tried was whether the first defend- 
ants were only entitled to a leas share than 
the one-fifth. The instrument of purchase 
by tho five originally, did not specify any 
share which they were to take, and the cón- 
struction to be put upon it would be that 
they took in equal shares, each taking one- 
fifth. That is much strengthened by the 
evidence as to possession, because the plaint- 
iffs, who set up a title to more than the one- 
fifth, failed in proving possession of more, 
go that we have the presumption arising from 
the instrument itself and the want of any 
evidence that the plaintiffs had ever been in 
possession of more than what according 1 
the deed they would be entitled to, The 
plaintifis rest their case upon what are called 
admissions by the first defendants in one or 
both of the suits (we think it was in both) 
brought by the other sharers; the present 


plaintiffs and the first defendants being de- | 


fendanis in those suits, and the case then set 
up by the first defendants being that they 
were only entitled to the share which the 
plaintifis now say they are entitled to. The 
Court in both suits found that the property 
was held in equal shares, and negatived the 
truth of the admission. It is only an ad- 
mission, nnd may be shown in the present suit 
not to have been true; and it was for the 
Court to consider whether it was true or not. 
Tf it thonght that it was not true, it was not 
bound to give effect to itt A mere admis- 
sion is not conclusive. It is only in certain 
eases that it is; for instance, where it has 
been acted upon by the parry to whom it was 
made, That was not the case here. This 
‘was a statement made to the Court which, so 
far from acting ‘upon it, passed a decree 
opposed to it. This admission cannot be 


treated as conclusive, nor can it be said that, 


the Court was wrong in not giving effect to 
it, 


Then, with regard to the kobalah, which, 
is a very ancient deed, the ancestor of the’ 


firat defendants states that the share was a 
2-anna share. That certainly appears to be 
evidence of some weight upon that point ; 
it is an admission made by the defendants’ 
nocestor, and may be used against them. 
But thatagain is only evidence upon which 
the Court which is trying the sult is to act 
or not, according as it considers it ought to 






have effect given to it, Possibly, if we were 
dealing with the case in regular appeal, we 
should be inclined to give more effect to tho 
kobalah than the Lord Courts hare done; 
but both the Lower Courts, the Moonsiff as 
wall as the Judge, have considered that they 
ought not to treat it as an admission upon 
which they should decide the case in favor 
of the plaintiff. They had a right to look 
at the other fucts in the case, and to consider 
the absence of any definition of shares in the 
original deed ve purchase, and also the 
failure of the plaintiffs to give any evidence 
of possessions; ond we cannot say that they 
were wrong in law in uot giving effect to the 
admission if the hobalal, and passing a 
decree for the plaintiffs. If we were now to 
reverse their decrees, we should be in effect 
| directing them to find for the plaintiffs upon 
‘that admission, which certainly we have no 
power to do. 

The appeal must be dismissed, but with- 
out costs; no one having appeared for the 
respondents. 


The 14th August 1872. 
Present: 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Ainslio, 
Judge. 
Error—Mis-dtrection— Ewidence— Nukdee 

kashi lards. 


` Case No. 214 of 1872. 
Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
a. 28rd June 1871, modifying a decision of 


the Sudder Moonsiff of that district, 
dated the 24th Marck 1871. 


Dinoo Singh and others (Platuatiffs) 
Appellants, 


versus E on 
Doorga Pershad (Defendant) Respondent. 
Mr. R. T. Allan for Appellants. 


Baboo Hem Chunder Banerjee for 
Respondent. 


A Judge who was of opinion thaPoral evidence would 
be of no value without a pottah and kubooleut to pr 
the quantity of the defendant's subdes kaski land and 
the amount of its rent, was held to have mis-di ested 
himself in point of law as to what was necessary in 
deciding the facts. 


Couch, C.J.—Tue language of the judg- 
ment ‘whieh, though it has been read to us, 
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we think we must refer to is:—It is 
evident that the omws probandi with re- 
ference to the amount of the nrukdee 
kasket land of the dgfendant, and also of iis 
reut mentioned in’ pottah alleged by plaint- 
iff, lies upon him” §o far it is correct; then 
it proceeds :— But he has not been able to 
prove his claim by any sufficient evidence. 
He has not filed any kubooleut executed by 
defendant from which the emount of land, and 
the rent mentioned in the pottah, might be 
proved according to law.” ‘That seeme to us 
to amount to this, that the Judge was of opi- 
nion that for any sufficient evidence there 
ought to be a kubooleut. But it was argued 
that what follows qualifies it and shows that 
he did not mean that. ‘ Nor has he filed 
any papers from the serisktah of his prede- 
cessors,-from which the amount of land and 
the rent mentioned in the pottah might be 
ascertained.” This does appear somewhat 
to qualify what precedes it, but we must sre 
the rest of his judgment. He says :—" He 
“has filed only a luggit for the disputed 
“ years written by pwtwarec, aud has also 
“ examined several witnesses who are his 
“ryots. Butin my opinion the evidence of 
_ “ such witnesses is not sufficient to prove the 
& amoont of land and rent mentioned in the 
“ potta” Then he gives his renson for that 
opivion, He says:—“ For it is clearly provid- 
“ed in law that pottal and kubooleut should 
“ be granted and executed in respect of the 
“ lands farmed out to the ryots for cultiva- 
“tion, and that the amount of land and also of 
“rent should be clearly mentioned therein.” 
That certainly pointa to its being his opinion 
that the law required that there should be 
the pottah and kubooleut, and that oral evi- 
dence was of no use without them. Then he 
anys, with referevce to what he had just said 
as to what he considered the law required :— 
“Hence, in the absence of such legal evi- 
deuce, the oral evidence on this point can by 
no means be satisfactory.” We think that 


* really means not sufficient evidence, as he 


had expressed it before, and such that could 
not be acted upon. 

Up to that point it appears to us that he 
has gone too far. He appears to consider 
that oral evidence would be of no value and 
not such as the Court should act upon, if 
there was not the evidence of the pottah and 
kubooleut. 

That this was his view is further strength- 
ened by a passage in the judgment further on. 
After speaking of the kAusrah, he says:— 
“Tf, after the preparation of this Ahusrah, 
any excess land had passed into the ankdes 


cultivation of the defendants, pottah and 
kubooleut thereof would have certainly been 
executed according to the provisions of law.” 
Thero comes again the same opinion that 
certainly there would be a pottah and *kaboo- 
lout, It seems to us that this erroneous 
opinion runs through the judgment ; and al- 
though it is not unlikely that, if the case goes 
down again for trial, the result will be the 
same, the appellant has a right to have it 
re-tried, as this judgment appears to go further 
than is warranted by the law. There has 
clearly” been an error. The Judge has mis- 
directed himself in point of law as to what 
was necessary in deciding the facts, The 
decree must be reversed and the suit remand- 
ed for re-trial. Costs will abide the result, 


The 11th May 1872. 
Present: 


The Right Hon'ble the Lord Chancellor, Lord 
Westbury, Sir James W. Colvile, Sir John 
Stuart, Sir Montague Smith, and Sir 

_ Lawrence Peel. . 

Resumption (of Jaidad Tenure )—Seirure of 
Arms ard Stores—Act of State—Legal Right 
—Status of Begum Sumroo. 


On Appeal from the Chief Court of the 
Punjab. 


= 
{ 


i Forester and others, 
I versus 
The Secretary of State for India. 


Asto Bedshapore, the Privy Council, upon the fatr 


construction of the treaty ar t made by the 
British Government in A 11805 with the 
Bamroo, that the was for her life to hold her terri- 


the East India Company as she 
had beld them under and that as ahe was Dota 
princess ee res neha? ot Goon ate 
obligation to upa y to 

ee called upon, in the sive. ol the 
Sovereign) under Seindia, she was to remain such under 
the Company; that the dpe aay of those lands by 
the Beith Government death of the Begum 


act of State but an act done under a legal title; 


arismg from the acta, representations, an conduct of the 

in her lifetime. As to the Arms suit, the Privy 
Council also held that the eelxure of aims and stores 
as not an act of State, but an act done as under a sup- 
posed legal right on the resumption of the Jaidad upon 
. the Begum’s death. 


In this suit the representatives of the late 
M:. Dyce Sombre claim to recover from the 
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Government of India possession of a valu- 
able estate called Porgunnah Badshapore 
Jharsa, with mesne profits since August 1886. 
They do not claim merely a zemindary in- 
terest in the lands. They claim to hold 
them rent-free; that is, free from assem- 
ment to Government revenue. And the total 
value of the claim is assessed in round num 
bers at a sum litile short of a quarter of'a 
million sterling. 

The defence to this suit, on the part of 
the Government of India, is twofold. It is 
alleged, first, that, on the death of the Be- 
gum Sumroo in 1886, the estate, whatever 
were the nature and extent of her interest 
therein, was resumed by an act of Govern 
ment which, having regard to the status of 
the Begum os an independent, or quasi- 
independent sovereign, was an act of State, 
the propriéty and validity whereof are not 
cognizable by any municipal court. Andin 
support of this proposition they rely on the 
case of the Rajah of Tanjore, reporied in 
7th Moore, 476," and similar authorities. It 
is farther nlleged that, if the casa is cogni- 
gable by the municipal courts, the appellants 
have failed to establish by trustworthy. evi; 
dence the title to this estate on a rent-free 

, tenure (capable of passing Mr. Dyce Sombre 
by the deed of gift, or subsequent will of 
the Begum Sumroo). 

In order to test the sufficiency of the first 
defence, it is necessary to come to a clear 
conclusion touching the status of the Begum 
Sumroo both before and after the noquisitian 
by the East India Company of the Doab 
nnd the territories on the west of the Jumna; 
comprised in the treaty of peace concluded 
with Dowlut Rao Bcindisa, on the 80th Dei 
cember 1808. >. aot 

It will be convenient to consider the ques- 
tion with reference to the Begum’s posses- 
sions at Si:dhaua and elsewhere within the 
Doab ;’ because the negotiations and corre: 
spondence with her were, up to the time of 
the final agreement or treaty with her in 
1805, confined to those possessions ; no men- 
tion being made therein of Badshapore, 
whioh is ou the western side of the Jomna; 
and because the acta and powers of thé 
Government in the resumption of Badsha- 
pore cannot be put upon higher ground than 
their acts and powers in the resumption of 
Birdhana. c 

The status of the Begum, in respect. of 
her Doab possessions before 1808, is admit? 
ted to have been that of a Jaghiredar, hold¥ 





“4 W.B,P. C, 42; Buth. P. C. Cases, 878, 
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ing upon s Jaidad tenure, i e., upon a grant 
of a certain district together with the publio 
revenues of it, on the condition of keeping 
up a bady of troops, ¢o be employed when 
called upon in the service of the sovereign 
of whom the Jaghire was held. The de- 
facto Sovereign of the Doab at this time was 
Dowlut Rao Scindia. There is’ nothing tn 
the record to show what powers over tha 
inhabitants of the district included in such 
a Jaghire were, -as incident to the tenure, 
vested in the Jaghiredar. But it cannot be 
doubted that, pructically, the whole adminis- 
tration of the territory included in her 
Jaghire, whether civil or criminal, was vested 
in the Begum, who exercised g sort of 
delegated sovereignty therein. 

This being the condition of the Begum in 
the early part of 1808, Lord Wellesley, in pur- 
suance of the policy by which he succeeded 
in detaching certain French alventurers from 
the service of Scindia, appears to lave enter- 
ed into negotiutions with her before the 
actual commencement of hostilities with the 
Mohratta prince. War, though previously 
oertain, wns not declared until August 1808, 
and Lord Lake’s force broke up from Cawu- 
pore on the 7th of that-month, But the 
earliest letter fron Lord Welle-ley to the 
Begum that is set forth in the Record (p. 37) 
is dated the 20th of May ; that letter shows 
that a previous correspondence liad taken 
place between them, having for its object the 
diversion of the Begum and her battalions 
from the service of Scindia to that of the 
English. The negotiation so begun was 
continued throughout the war. Though this 
pegotiation may not bave prevented such of 
the Begam’s troops as were actually with 
Scindia under her Lieutenant-Colonel Saleur, 
from fighting agninst us nt the battle of 
Assnye, yet it kept her friendly to us in her 
own district. Nor can it be doubted that, at 
the time when pence was concluded, and by 
the treaty of the 80th December 1803, the 
sovereignty over the Doab and the territories 
weet of the Jumma, in which Badshapore is 
situate, passed from Scindia to the East 
Indin Company ; the Governor-General had 
fully determined that the future relations of 
the Begum and the Company, though not as 
yet precisely defined, were to be friendly, and 
that our rights of conquest were not to be 
exercised to her prejudice. This appears 
from Lord Wellesley’s letter to Lord Lake, 


‘of the 28rd of December 1808 (Appendix, 


p. 60), which admits that the Government 
could not in fairness establish British autho- 
rity, or introduce British law inip the terri- 
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ere] 
wy composing the Begum’s Doab Jaghire ; 
aud the nature of the equivalent proposed, 
in the event of her agreeing to exchange 
those possessions, #& also a circumstance 
which has some bearing upon the present 
question, It appeurs for some time to have 
been in Lord Wellesley’s contemplation to 
make the Jumna the western boundary of 
the purely British territory, and to form the 
territories conquered from Scindia on the 
western bank of that river into independent 
and protected principalities, And it being 
then considered desirable to remove the 
Begum out of the Doabh, it wns proposed 
to give her one of those principalities, re- 
conciling her to the inconveniences of the 
exchange by the accession of dignity implied 
in treating her as a sovereign under the prv- 
tection of the British Government This 
reems to be the fair construction of Lord 
Lake’s letter of the 28rd November 1803 
to the Governor-General, and of all that was 
done uponit. This negotiation was continued 
(seo Letters, p. 61) after the ratification of 
the treaty of 30th December 1803, and 
when the sovereignty of the East India Com- 
pany in the teriitories ceded by that treaty 
had become complete. The project, however, 
was ultimately abandoned by Lord Corn- 
wallis-; and the final treaty or agreement 
with the m was made in August ‚1805. 
(Appendix, p. 41, No. 42.) The substance 
of that agreement is that, “Those places in 
the Doab which have formed the Jaidads of 
Zeboolniesa Begum shall remain to her (as 
before) from the Company aslong as she may 
live.” What follows may either be the expres- 
sion of conditions qua tacité insunt ina Jaidad 
tenure, on conditions saperadded thereto, 
Bat the fair construction of the instrument 
and of the correspondence which led up to 
it seems to be that the Begum was for her 
life to hold her territories in the Donb from 
the Company as she had held them onder 
Scingia ; and that, as she was not a sovereign 
plincess, but a mere Juidadar under Soiodia, 
she was to remain such under the Company, 
the project of conferring upon her the new 
dignity of a sovereign privoess having been 
only part of the larger project for an ex- 
change of territory, and abandoned with it 
Up to this time there is little, if any,-express 
mention of Badshapore. It is, however, ad- 
mitted on both sides that the Begum was de 
Jueto in possession of it when the cession of 
1808 took place, and that she continued during 
her life to hold it, and to exercise therein the 
game powers of government and administra- 
tion which she exercised at Sirdhana. 


This view of the status of the Begum is 
confirmed by the 9th paragraph of Lord 
Metonlfe’s letter of the 4th May 1886 (see 
Record in Arm’s’ Sult. p. 66). The.autho- 
rity upon such a subject of a man of his 
experience and character is of the highest 
value. This being so, the present oase is 
distinguishable from that of Kamachee Boye 
Saheba in the 7th Moore, I. A.* There the 
Rajah of Tanjore, thongh he may have had 
leas substantial power than that exercised 
by ‘the Begum Sumroo, retained nt least the 
shadow of original and independent sover- 
elgnty. Lord Kingsdown thus puts the 
question :—“ What was the real character 
of the act done in this caso ? Was it a seizure 
by arbitrary power on behalf of the Crown 
of Great Britain on the dominions and pro- 
perty of a neighbouring State, an act not 
affecting to justify itself on grounds of 
municipal law ? or was it, in whole or in part, 
a possession taken by the Crown uuder 
colour of legal title of the property of the 
late Rajah of Tanjore in trust for those who, 
by law, might ba entitled to it on the death 
of the last possessor. If it were the latter, 
the defence set op has no foundntion.” The 
not of Government in this case was not the 
seizure by arbitrary power of territories which 
up to that time had belonged to another 
Sovereign State; it was the resumption of . 
lands previously held from the Goverument 
under a particular tenure, upon the alleged 
determination of that tenure. The posses- 
sion wns taken under colour of a legal title, 
that title being the undoubted right of the 
sovereign power to resume, and retnin or 
assess to the public revenue, all lands within 
its territories upon the determination of the 
tenure, under which they may hare been 
exceptioually held rént free, If by means 
of the continuance of the tevure or for other 
cause, a right be claimed in derogation of 
this title of the Government, that claim, like 
any other arising between the Government 
and its subjects would primed facie be cogni- 
rable by the municipal courts of India. 

The particular case was, no doubt, rome- 
what complicated hy the peculiar nature of 
the power exercised by the Begom in her 
Jaghires, and the practical exclusion of her 
territories during her lifetime from the 
operation of British law and the jurisdiction 
of courte. 
joTheir Lordships think that the regulations, 
which were the written law of that part of 
British India, and whatever else may be held 
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to constitute British law, were not introduced 
into these territories by Regulation VIII of 
1805, or until after the passing of Act XVII 
of 1886. The Begum’s territories were 
treated as excepted from the conquered terri. 
tories ; and aiiliougl the sovereign rights of 
Scindia over these teriitories passed under, 
the treaty of 1803, they passed, subject ta. 
the rights of the Begum, the precise definition 
whereof was then the subject of the nego, 
tiations which resulted in the agreement of 
1805. Accordingly, on the Begum’s death, 
it was thought necessary to pass an Act of 
the Legislature in order to legalize the in-, 
troduction of regulation law into these terri- 
tories by order of the Governor-General. 
That this was done by legislation, and not 
by proclamation, affords, perhaps, another: 
argument agoinst treating the annexation of, 
these territories as an act of conquest, or 
arbitrary power, or as the exercise of an 
original right of conquest which had remained 
in suspense during the Begum’s lifetime. 
It is probable, however, that the abnormal 
condition of these terijtories was one reason 
why the resumption took plnoe, not as it, 
would ‘have taken place in a province or dis, 
trict wherein the action of Government is 
fettered by the regulations, by a resomption 
suit, but in what is called the political de 
partment; and thus both parties seem, for 
some time at least, to have considered that 
the act was in the nature of nn act of State, 
For it is to be observed that Mr. Dyce So 
bre himself asserted his supposed rights, 
memorials and appeals to one political autho, 
rity after another, beginning with the Lieu- 
tonant-Governorof the North-West Provinces 
and ending with the Prime Minister ; and 
that i¢ was not until after his lunacy and, the 
order of Lord Obancellor Lyndhurst in that 
matter, that any recourse to the municipal 
courts wns had, or apparently even con- 
templated. ‘These considerations, however, 
though they may explain much of what ap- 
pears from the record to have taken place, 
cannot affect the determination of the question 
under consideration, They cannot alter the 
legal natare of the acts of Government, or 
make the resumption, under the assertion of 
a legal title, of lands claimed adversely by a 
subject, an arbitrary act of sovereign power 
against an independent State. And even 
if the state of the‘law in the territories 
in question at the time when the me 
f 


not-exclnde the jurisdiction of the courts. For 
these reasons their Lordships are of opinion 
that the first ground af defence, being that 
on which the courts below have mainly pro- 
ceeded, fails. This being so, it is next to be 
considered whether the appellants have estab- 
lished their title to Badslinpore Jharsi as held 
‘in perpetuity by a rent-free tenure ; in other 
words, whether they have proved a grant by 
the sovereign power of the rent of the lands, 
which rent would otherwise be payable to the 
State. 

The original suit having been brought in 
1848, to recover the estate from the Hast 
‘India Company which had been in posses- 
sion since 1886, the burden of proving 4 
title sufficient to disturb that possession ne- 
jcessatily lies upon the appellants, This, 
however, would not have been otherwise had 
the commencement of the litigation been 
ip 1886, and by proceedings in an ordinary 
resumption suit. For the regulations touch- 
Ing such, suits cast upon the person who 
claims to hold Jand lakhiraj, or free from 
asseasment to Government revenue, the 
burden of establishing a title recognized by 
lawas sufficient to give that exceptional im- 
munity, and require very stringeut proof in 
such cases, 

ulation II of 1819, which the appel- 
lants in their original pleading at p. 8, in- 
voke ns one of those by which the claims of 
Mr. Dyce Sombre ought to have been deter- 
mined in 1886, by its 28:h Section provides, 
that an ancient sunnud shall not be treated 
as sufficient proof of its contents on the 
faith of it seal, or without oonfirmatory 
evidence. And Section 8 of Regulation XIV 
of 1825 also shows the high degree of proof 
required. Nor are sach provisions unreason- 
able,. since every grant of this kind implies 
a perpetual alienation in favour of some in- 
dividual, and bis heirs, of a portion of the 
land revenue (the Jmpost, if impost it is to 
be called, which immemorial custom has 
made the most natural and tolerable tô thg 
natives of Indir), and thus operates not only 
in derogation of the rights of future Goveru- 
ments, but the injury of the subject on 
whom the incidence of taxation for the ne- 
cessary purposes of Government will be the 
heavier, in proportion as the public revenue 
is wasted by such alienations. 

It is of the utmost importance in a case 
like the present to observe in what manner 
aud upon what proofs the case of any olaim- 
ant is firat advanced. In the plnint filed 
in August 1848 by the committee of Mr. 
Dyce Sombre, it was stated generally and 











resumption took place gave—as perhaps 
did—a larger power of resumption to 
Enst Intia Company than it possessed in the 
regulation provinces, that circumstance would ! 
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without condescending on the name of the 
grantee, tliat the Altumgha Jaghire Badsha- 
ro Jharsa was originally grented by the 
Fa Shah Allum; and subsequently con- 
firmed by Madho Rao Scindia. But in the 
substituted plaint, which was filed in January 
1864 by the appellants, and mast be taken 
to'be the foundation of the existing suir, 
the statement is more specific. It is this :— 
“The Pergunnah of Jharea, inclusive of 
Badshopore, was granted as an, Altamgha 
Jaghire to the Begum Sombre (or Sumroo) b 
his late Majesty Shah Allum, in the 8 
year of the asceusion, and this grant accord- 
ing to sunnud, dated the 2nd Zuffer, the 
87th year of the ascension, was'oonfirmed by 
the Maharnjah Madho Rao Scindia” And 


the 4th, 5th, and 6th of the issues settled in‘ 


the cause upon which the parties went to 


+ trial were, whether the Pergunnah of Bad- 


shapore Jharsa wes granted by the Shah 
Allum to the Begum Sumroo, as mentioned 
in the plaint? Whether, if it were so granted, 
Shah Allum, at the time of such grant, pos 
sessed and exercised supreme power within 
the territory in which the lands were situated ? 
And whether, if the same were granted, 
the nt was oonfirmed by Madho Rao 
Belndla, as in the plaint mentioned ? 

It will be convenient here to state the 
history and character of the alleged grant 
from Shah Allum as discloked by the doou- 
ments upon which the appellants maiuly 
rely, vis., the papers procured from Delhi. 

The case which the counsel for the appel- 
lant make on these documents ‘is, Ist, that 
in the month of Shuwal in the thirtivth year 
of Shah Alium, the Begam presented a peti- 
tion, praying thet a new and complete 
Altamgha sunnud of Pergonnah Jharsă 
might be grented to her in substitution ‘for 
one previously granted to Zuffar Yaub Khan, 
the son of Sombre or Sumroo ; 2ndly, that a 
report was mnde, recapitolating the prior 
devolption of the estate, showing that it 
kad been held by certain great officers of the 
court of Delhi in succession, os’ part of their 
respective Jaghires, thatit had for some time 
“ oontinned released” as Joidad of thie bat- 
talion of Sumroo Bahndoor Feringee ; and 
on the 15th of Rajub of that year (with the 
exception of certain ar a a been grant- 
ed in Altumgha to Zu aub Khan ona 
representation that an Altumgha sunnud 
under the teal of Maharajah Puttoil (said in 


one part of the record to be a title of Scin- | 4 


din) had been lost ; 8rdly, that on this report 
and on the 19th of Shoal the king issued a 
to the effect that an Altumgha grant 
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of Badshapore Jharsa, with the exception of 
the villages excepted from the grant to Zuffur 
Yaub an, should be made to the Begum in 
the terms therein expressed; 4thlyy that 
whether the formal grant sunnud was or 
‘was not issued to her in pursuance of thnt 
firman, she, two months afterwards presented 
another petition, in which she made no re- 
ference to the preceding grant to Zoffur 
'Yanb Khan, but stated that all the estate, 
including the excepted villages, had, since 
‘the death of Sumroo, been in her posses- 
sion as Jaidad; and that in consequence of 
that petition a sunnud of the whole estate, 
inclading the villages before excepted, was 
granted to her in Altamgha under the Khas 
seal and Golden Togra of the Emperor on 
the 9th of Zilhij in the thirtieth year of his 
‘reign. 

‘ ‘If these facts are true, it follows that 
utitil the month of Shawnl, or that of Zilhij, in 
the thirtleth year of Shah Allum, whatever 
interest the Begum had in Badsbapore was in 
the nature of a Jnided tenure; that Zuffur 
Yaub Khen never had an Altumgha grant 
of that estate under a sonnud of the Em- 
: peror except for a period of, at most, three 
thonths, and that, so far as appears, he was 
never iu possession under thet grait. 

The original documents, of which ‘the fore- 
going is the effect, were not pioduced, ‘and 
the copies or alleged copies produced in evi: 
dence are admitted to have had no existence . 
before 1847. They are said to have been 
pied from old records at Delhi at the ‘in- 
| sitive of the committes of Mr. Dyce Sombre, 
or his legal advisers, with a view to the pro- 
ceedings commenced in the following year. 
If. the ‘transactions which they represent 
& “have taken place really took place, an 
original sunnud, in the terms of what in ‘the 
record ‘at page 82 is called “sunnud No. 8,” 
must have been istued to the Begum Som- 
roo under the seal of Shah Allum. Bat of 
this original sunnud there is no trace. It 
is not produced; its loes is not accounted , 
for. Thére is no evidence that anybody 
ever saw it, 

It has been strongly argued for the Gov- 
ernment that the non-production of the ori- 
ginal not ‘being accounted for, secondary 
evidence of ita contents is not admissible. 
Their Lordships are by no means prepared to 
my that an Indian Judge would not do right, 

cording to the practice cf'the courts of 
ut country, in rejecting a copy if the 

oe of the original were not satisfactorily 
nccounted for, There seems tobe no reason 
for assuming thata rule requiring the best 
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evidence producible to be produced, has no 
application to courts of which tle Jndges 
may be persumed to be, for want of profes- 
sional .training, less capable than they are 
elsewhere of weighing the effect of evidence. 
This Committe undoubtedly enforced the 
rule in the case of Syud Abbas Alı Khan, 
8 Moore's I. A., p. 156. There have, how- 
ever, been other cases In which their Lord- 
ships have declined to apply to Indian cases 
the strict rules of evidence which obtain 
in this couutry on trinls at nisi. prius. And, 
considering that in this oase the Judge of 
first instance has commented on the ocoples 
in question, their Lordships propose to treat 
them es admitted in point of. fact, and to 
consider what credit and effect ought to be 
given to them. Nevertheless, in weighing 
the whole evidence given in support of the 
appellant’s title, the absence of proof that 
the original sunnud once existed, and was 
subsequently lost or destroyed, is a ‘very 

ve circumstance, which canuot be excluded 
rom consideration. 

The case as to the copies of the sunnud; 
put forward by the learned counsel for the 
appellant, is that they are proved to be 
copies taken from ancient documents at 
Delhi, since destroyed in the mutiny, which, 
whilst they existed, were public records, and 
of the same valne as a duplicate original of 
the missing sunnuds. 

But what is the evidence to these papers? 
The proof of the most important of them, 
that called sunnud No. 8, depends on the 
testimony of ‘the witness Balmokund, given 
in 1865, and set forth as p. 54 of this record. 
He has deposed that, in 1847, he was ordered 
by the then peshkar of the King of Delhi 
to make the copy in question from an ad 
paper which the latter took out of a cloth. 
The words of the witness ore, “It was out of a 
dozen or so of the papers of the former times 
which had ‘escaped,’ and‘ had been tied up 
by them in his ‘ busta,’ or record cloth.” He 
goes on to say, “There had been countless 
“papers in the charge of his (the peshkar’s) 
forefathers ; many of them had doubtless 
been destroyed by insecte, or perished in 
other ways. By ‘ escaped,’ I mean those old 
pepers or records which had come down from 
his forefathers into his actual possession.” In 
answer to the inquiry what had become of 
the paper from which he made the copy, he 
said, `“ The peskhar died in 1850, and al 
trace of bis documents has disappeared ;” an 
added, that the different servauts of the king 
hed eagh in their possession a few pounds’ 
weights of documents that had been handed 


down from father to son, besides those relating 
to thelr own time. He had previously said 
when asked whether he lived in the peahkar’s 
house, “No; I went there for business ; after 
the taking of Delhi by the British” (which 
words os the peshkar died in 1850, muat be, 
taken to refer to the ori introduction of 
British authority in Delhi, rather than to the 
taking of the city in 1857), “the ‘duftur’ 
(registry office) of the king hardly existed.” 

Hence it appears that the paper from 
which the copy. is said to have been made 
was anything but a record regularly kept and 
preserved, which afterwards perished in the 
storming of Delhi, if full credit be given to 
the witnees and to his means of knowledge, 
It came to the peshkar with-a few pounds’ 
weight .of other documenta, was accidentally 
preserved when many others perished, and 
disappeared with him, Their Lordships onn- 
not treat such a paper as having the Validity 
of an authentic record, the value of which 
depends on its custody in an authorized 
registry by a responsible officer. The evi- 


dence of Chujo Singh, as to the other and 


lees important paper (No. 4), is of the same 
character. 

An attempt was made to cast futher sus- 
picion on these copies and the transactions 
which they are produced to prove by the 
dates. It is contended on the part of the 
respondents that the months of Shawal and 
Zilbij of the 80th year of Shah Allum, fall 
within the autumn of 1788, when he was 
a helpless prisoner in the hands of Gholam 
Khadir, the Rohilla, who put out his eyes. 
On the other hand, the appellants assert 
that the date in question corresponds with 
the antumn of 1789. There ia mach that 
may be urged to support the respondents’ 
contention. .It seems to be certain that 
Shah Allum’s reign, notwithstanding a short 
in um, was calculated from the death 
of his .fnther Alamgir I, which Mr. Elpin- 
stone and the best historians flix in Novem- 
ber 1759, corresponding with Rabi II,“a. B, 
1178. It follows that the “jalus” or ac- 
cession of Shah Allum is correctly fixed by 
Mr. Prinsep in his tables as 1 Jumadi I, 
A. H. 1173; and if the 80th year of that 
Prinoe’s reign is to be calculated in the ordi- 
uary way from that date, it would begin on 
the 1 Jumadi I, a. m. 1202, and end with 
the 1 Jumadi I, a. m. 1203. The months of 
Shuwal and Zilhij of the 80th year would then 
fall within 1208, and correspond with the 
autumn months of 1788. On the other 
hand, the appellants have referred to some 
coins and from which it would appear 
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that the 30th year of Shah Allum’s reign | shown to have received from Mr. Dyce 
was treated as identical with a. H. 1203; | Sombre copies of any documents correspond- 
and from this and a passage in Mr. Seton’s| ing with those now relied upon ; or, indeed, 
letter, afterwards referred to, they have argued | the copy of any document of titla except 
that the dates in question must be taken to | Scimdia’s perwannah. The evidence on the 
correspond with the autumn months of 1789. | point is as follows:—Mr. Dyce Sombre, 
This view may, perhaps, be capable of being | writing in the beginning of March 1886 to 
reconciled with the date of Shah Allum’sac-| Mr. Hamilton, says: “I beg to say I have 
cession by some peculiar mode of calculating | already forwarded to you the copies of tha 
the jalus year; and their Lordships would | sunouds by which her late highness held her 
be sorry to make their decision turn in any | Jaidad, and the perguooah of Badshapore 
way upon a disputed point of Indian chrono- | in Altumgha assigned to her by the former 
logy. They may observe, however, that even | rulers of Hindoostan, being antecedent to 
if the dates in question are taken to fall within | the British sway of this adjoining district.” 
the year 1789, there is reason to doubt whether | These words would be grammatically acou- 
Shah Allum was at that time in a condition | rate, if nothing relating to Badshapore but 
effectually to alienate any part of the} copy of Scindia’s perwannah, previously 
revenues of the territories within which Bad- | called by the Begum in her letter of 1882 
shepore is situated—at least without thé] a sunnud, had been sent. And Mr. Hamilton 
concurrence of Scindia; and that there is-|+writing to Mr. Hutchinson (page 116) says:— 


no estion that the prt grant re- |: I also annex & copy of the sunnud refer-, 
celved sanction of the power | ring to Badshapore, having in the preceding 
until 1795. 


sentence spoken of the sunuuds relating to 
Their Lordships, considering the nature of | Sirdhana.” The argument that he would 
the documents under consideration, the testi-| not have applied the word sunnud to the 
mony by which they are supported, have | perwaunah does not appear conclusive. Their 
come to the conclusion that the appellants | Lordships can give no credit to the alleged 
have not given evidence which can be ac-| copy-of the letter set out at p. 29. It was 
‘ cepted as sufficient proof of a grant, of| hardly pressed by Sir Roundell Palmer in 
which the original is neither forthcoming 


reply. But Mr. Hamilton’s letters of the 
nor accounted for, unless the presumption | 20th May 1886 (page 169), and of Decem- 
of its existence can be assisted ‘by the other 


ber 1886 (page 121), have been strongly 
evidence in the cause. 


relied upon by the appellants. They were 

The corroboration chiefly insisted upon| written by him as Collector of Meerut, 
was of this kind. It was argued that copied p-with the object of having applied to the 
of certain sunnuds, showing his title to}dack rents of Sirdhana, which was within 
Badshapore, were proved to have been sent | his jurisdiction, a more stringent rule than 
by Mr. Dyce Sombre in 1886 to the officers | that which his superiors were disposed to 
of Government ; that these were not shown | apply either to Sirdhana or to Badshapore 
to have been returned by the Government, |' (with which he had no official connection), 
and have not been produced by them in this | He draws a distinction between the two 
suit ; that they muet therefore be assumed to | tenores; treating Sirdhane as Jaidad, and 
have been identical, or, at all events, not in- 


Badshapore, whether resumable.or not, as 
consistent with the documents subsequently | the Begum’s personal Jaghire. That this 
from Delhi. It was farther in- 


was the nature of the Begum’s olaim would 
? , sisted that, inasmuch as Government did not perhaps appear from the copy of Soindia’s 
question the genuineness of these sonnuds 


perwanneh ; but it must bo admitted that 
in 1886, they must be taken to have been | these lettera are, on the whole, more consist- 
then satisfled of their authenticity. This 


ent with the appellants’ than with the re- 
argument is confined to the copies of sunnuds | spondents’ theory, concernig the number and: 
supposed to have been sent by Mr. Dyce | nature of the documents sent by Mr. Dyce 
Sombre after the Begum’s death. It is 


Sombre. 
hardly pretended that the Government ever | One great and unexplained difficulty, how- 
received from her auy document of title 


ever, touching the copies of sonnuds sup- 
exoept a copy of Scindie’s perwannah. The |iposed to have been:sent by Mr. Dyce Sombre 
sunnuds sent to Mr. Fraser, whatever they 


‘is this:—From what were these copies 
may have been, were returned by her mes- made? If from originals, where, are the 
senger. Mr. Forsyth, on the other hand, 


originals ? If from other copies oe was 
argued strongly that Government was not pre- 
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sumed to have retained copies of whatever | descendents. Mr. Seton’s statement as to 
he sent), what became of those copies ? | the property is that it was bestowed as a 
Mr. Dyce Sombre was in correspondence | Jaghire (which may be a mere estate for life) 
with tha home authorities touching his claim | by Shah Allum in the @hirtieth year of his 
up to 1842 (page 4). He was presumably | reign, which he treats as ied a) to 
then in possession of all the documentary | 1789 à. D., upon Zuffer Yaub ; that 
proof he ever had of his title. He was | the Begum had obtained possession of it in _ 
found a lunatic on the 80th of July 1848, | that person’s lifetime, and retained such 
and Mr. Larkins was appointed his committee | possession after his death; and had now 
in 1844. There was a faint suggestion at f obtained 2 new firman bestowing pergunnsh 
the bar that his documents of title were + Jharsa and the town of Badshapore, formerly 
lost or destroyed during his lunacy. But|the Jaghire of Joffer Yaub Khan, as an 
there is not the slightest proof of this; and | Altumgba upon Mr. George Dyce and his 
the non-production of any such documents | descendants. : ; soz 
in the suit affords grounds for supposing | The Government of the day objected to 
that neither Mr. Dyce Sombre between | this proceeding ; insisted that Badshapore, 
1886 and 1842, nor Mr. Larkins, when he | like the Begum’s possessions in the Doab, 
took the advice of counsel in 1847, had any | would revert to the East India Company on 
copies of the alleged sunnuds from her death, and was obviously determined not 
Allum ; and, if so, it seems difficult to fixy,to recognise as valid any grants of that 
the Government with clear notice in 1886.| nature which might be made at that date by 
of the previous title now ht to be estab- | the King of Delhi; but recommended that, 
lished by the copies niet from Delhi in | in deference to the king and to her, she 
1847. should be induced by friendly negotiations to 
Their Lordships are of opinion that even | give up the new sunnud. ‘The negotiations 
if the Government were fixed with the notice | for this purpose went on till 1811, when the 
of the claim of auch title, it is not to be | Begum did give up the new sunnod, But 
inferred that, because they did not then dis- | the important fact in this transaction is that 
pute, they admitted its genuineness. It is | the case she then put forward (see her letter 
clear from all the proceedings that did | of the 16th February 1811, p. 88) was the 
not profess to investigate the title. eir | following :—“I had, as I still retain, a firm 
position throughout was that the tenure was, | conviction in my own mind that the per- 
either in its nature or by arrangement,| gunnah of Badshapore, and the villages of 
resumable on the Begum’s death, and they |. Bhijapoora and Bhudpore, were held as Al- 
resumed it when that event happened. _is| tamgha to my late son, and woald conse- 
The appellants’ case, however, presents;||quently revert to my adopted son, George 
still graver difficulties. When a doubtful | Alexander David Dyce, in virtue of his mar- 
title is in dispute the first question that sug- | riage with my granddaughter. On this subject 
gests itself is—when was it first asserted ? | doubts have arisen respecting the nature of 
and has it been continuously and oonsistently.|'the grant, which is not now to be found in 
asserted ? In the present case it is clear that [the ily records. I consequently cannot 
this cular title was never asserted by | urge a positive right, but,” &o. 
the in ber lifetime, but that, on the This letter contains most important admis- 
contrary, she repeatedly asserted a different | sions, which are utterly fatal to the title 
one, and acted in a manner wholly incon- | set up in the amended plains. It shows that 
sistent with the presumption of its having | at thet time no grant could be found ; 
existed. The following is the short summary | furthermore, it asserts “ the firm conviction” 
of the correspondence of the Begum in her | in the B *s mind that Badshapore was 
lifetime with the Government touching Bad- | held as Altumgha to her late son, but thas 
shepore, in consequence of doubts respecting the na- 
The first mention of any special title to | ture of the grant which oould not be found 
the pergunneh is to be found in the printed |in the family records, she could not urge 
correspondence in Mr. Seton’s letter of the | “a positive right.” Now, it is inconceivable 
24th February 1808, when he complains of | that if she had obtained a grant to herself 
the attempt of the Begum on the 26th of pon Shah Allum, she should not, at this 
November-1807 to obtain from the King o te (1811) have remembered it, and remem- 
Delhi a new firman, granting this pergunnah it, should not have put it forward ; 
as an Enim Altumgha to Mr. George Dyce | and if such a grant ever had existence, and 
(the father of Mr. Dyce Sombre) and his | could not then be found among her family 

































1872.] Civil 


THE WEEKLY 


REPORTER. Rulings. 357 





records, what reason can be ted why 
she should not then have applied to the 
ogee of the King at Delhi for a copy 

lt 

In 1825, after an interval of fourteen 
bere she proposed to surrender the Jaghires 

eld by her, including Badahapore, a propo- 
sal which was never carried into effect. She 
seams to have then made no statement of her 
title, but the representation of Colonel Dyce, 
with whom she was then on bad terms, was 
that the sunnud on which the Jaghire was 
held, whatever its effect, was in favour of 
Zuffur Yeub Khan. Had the Begum at that 
time been in possession of sunnuds in her 
own favour, superseding®the grant to Zaffur 
Yaub Khan, she would hardly have failed to 
produce them. t 

In 1881 she first a desire that 
her Jaghires should be assigned to Mr. Dyoe 
Sombre, whom she designates as her adopted 
son and intended heir. In her letter to 
Government she speaks of Badshapore and 
its dependent villages as property “which 
the deceased Nawab, his grandfnther, was 
possessed of on Altumgha tenure.” The 
Government, as before, appenra to have 
refused its assent to the alienation after her 
death of any of the lands held by her rent- 
free ; treating the whole as revertible to 
Government after her death. Some time in 
1882 as it is supposed, she made a further 


application to Government, by the letter of: 
which the substance is set forth at p. 180 of 
the Record. This letter is the only ond 
which can be taken to contain the assertior 


ofan Altumgha title to Badshapore in herself. 
She s of the estate as “my Altumgha,” 
and forwards with some other documents -a 


copy of Scindia’s perwannah; but even ‘in| gta 


this letter, when combating the supposed: 
objection of Government thet Badsbapore was 
inoluded in the arrangement made with her, 
through Mr. Guthrie, she says :—* I beg to 
obgrve that the country of the Doab only 
is mentioned in it'(Mr. Guthrie’s letter); 
while the perguonah of Badshapore alias 
Jharsa, my Altumgha, and the gardens, &e., 
were bestowed on Nawab Zuffur Khan, the 
maternal grandfather of Mr. Dyce, for his 
expenses.” This sentence would imply that 
the title was that of Zuffur Yaub Khan, 
though the de facto possession was hers. 

In March 18838, she again renewed the 
attempt to get the Government to consent to 
the transmission of this estate to Mr. Dy: 
Sombre. The Government agnin refused to 
give its consent, trenting the estate ns held 
on a life tenure only. But on this occasion 


point- to a substantial 






the Begum once more clearly (see p. 184) 
rested her claim upon an alleged Altumgha 
grant to Nawab Zuffur Yaub Khan, and 
referred to sunnuds importing suck a grant 
as being in her possession. There was not 
on this occasion the slightest suggestion of a 
grant in her own favour. 

The discussions, therefore, between the 
Government and the Begum touching Bad- 
shapore and the tenure on which it was held 
cover a period from 1808 to 1888. The 
Government throughout that period insisted 
that her interest was limited to her life, and 
that on her death the estate would revert to’ 
the State. The Begum, on three or four 
several occasions, at considerable intervals 
of time, contended that the tenure ws 
Altumgha ; sometimes appealed to the Gov- 
ernment to continue it after her death as a 
matter of favour; sometimes attempted to 
raise a claim as of right; but on every 
occasion, except perhaps in her ambiguous 
letter in 1882, rested on the alleged grant to 
the son of Sumroo, and never pretended 
that that grant had been superseded by the 
sunnuds in her own favour, on which the 
appellants now rely. Her letters, moreover, 
nt of the estate to 
Zaffar Yaub Khan in Altumgha, and to the 
possession of it by him under that tenore. - 
They are quite inconsistent with the case 
made by the Delhi document, vis., that the 


_Altumgha grant to him endured only three 


thonths, and was never perfected by posses- 
sion. The correspondence also concerning 
the pensions and the negociations she entered 
iito on that subject are wholly inconsistent 
with the theory that she held or claimed to 
hold Badshnpore in Altumgha by a valid 
nt to herself. ' 
' SirtRoundell Palmer endeavoured to meet 
the strong presumption with this continued 
course of conduct, and these repeated repre- 
sentations on the of the Begum raise 
against the validity of the alleged sunnads, 
by an ingenious theory that she may have 
conceived that claims founded on an alleged - 
grant to.Jawab Zuffur Yaub Khan would be. 
more likMy to find favour with Government 
than one founded on sunnuds in her own 
favour ; because they might treat the latter: 
as superseded by the ent of 1906: 
This suggestion, which rall is pure spe- 
culation, does not really afford a probable ex- 
planation of her conduct. If an: Altamgha 
Jaghire had been ted to Nawab Zuffur 
Yaub Khan, the Begum had virtually usurp- 
ed his rights before the cession of the terri- 


‘tories west of the Jumna by Pcindia to the 


’ 
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East India Company. The British Govern- 
ment would in no way be bound, and certainly 
would be httle disposed, to recognize a 
title whioh had been de faoto defeated before 
the terrftories in question were ceded to them. 
They would be less inclined to recognize it 
if the title of Zuffar Yaub Khan had been 
of so flimsy a character and short duration, 
as the caso now made representa it to have 
been, and had been de jure superseded by a 
grant to the Begum in 1789. If the cage of 
the appellants is true, these circumstances 
might easily have been ascertained by 
Inquiry throngh the British officers at 
Delhi. Again, the Begum could not make 
title to the estate through the son of Sumroo. 
Iņ seeking to transmit the estate to Dyce 
Sombre, she sought to transmit it as from 
herself. It was, therefore, more natural, if 
sbe had a title iu her by valid sunnuds from 
Shah Allum, that she should put forward 
and rely on that title, than that she should 
rest on the old grant to Sumroo’s son whioh 
she herself had practically set aside. Nor is 
it easy to explain why, in 1807, she should 
heve obtained from the Court of Delhi a 
sunnud, little likely to be recognized by the 
Biitish Government, and founded on the 
alleged title of Zuffur Yaub Khau, when, if 
‘the present case be true, that title had been 
already superseded by a valid sunnud in her 
own favour. 

If the validity of the documents on which 
the appellants now rely were supported by 
strong and independe, t evidence, Ít might 
reasonable tó endeavour to account for 
Begum’s silence eoncerning them by theories, 
more or less plausible, of the nature of that 
put forward by Sir Roundell Palmer. But if, 
as has been shown, the direct evidence in 
favour of the documents is weak and suspi- 
cious, then the presumptions arising from 
the aois and conduct of that astute woman 
should be allowed. to have their full and 
natural weight agninst them. 

The only remaining question is what effect 
is to be given to the perwannah alleged to be 
Scindia’s confirmation’of the sunp:,>? Can 
it be taken to supply the defici:%-y in the 
proof of the sunnuds, and to estublish or 
‘corroborate the title of the Begum? It is 
known to have existed in the Begum’s life- 
time, since a copy of it was sent by her to 
Government* in 1882: There is no other 
proof, except the seal, of its origin. And 
the seal, if not futal to it, casts the greatest 
Buspicion on this document. It is pleaded as 
a confirmation by Madha Rao Scindia. Bus 
the evidence proves that, at its dute, Madha 


» 


TOE WEEKLY REPORTER. 


Rulings. [Vol. XVIII. 
Pare 


Rao Scindia was dead. If, as it has been con- 
tended on behalf of the appellanta, the con- 
firmation pleaded is to be taken as a confirm- 
ation by Dowlut Rao Scfhdia, the difflcalty 
arises that the document bears the seal of 
his then deceased predecessor. There was 
no proof that this seal was adopted and used 
by Dowlut Rao Scindia, but it was attempted 
to get over the difficulty by a reference to 
the case reported in 10th Moore’s Indian 
Appeals, p. 192. In that case there was 
evidence that the seal of the deceased zemin- 
dar had in several instances other than that 
in question, been used after his death. 
there is no proof that Dowlut Rao ever in. 
any other instance used the seal of his 
predecessor. It is highly improbable that 
he should do so, and it would be dangerous, 
as well as unreasonable, to hold that, because 
a loose practice has been shown in one case 
to have prevailed in the kutchery of a Ben- 
gal semindar, it mny be inferred in another 
that the same practice prevailed in the Dur- 
bar of a powerful sovereign prince, Their 
Lordships, therefore, cannot treat the alleged 
confirmation of the Begum’s title by the 


“Mahratta prince, iw 1795, as established. 


Weighing, then, the direct evidence in 
favour of the sunnuds, weak and suspicious 
as it is; against the presumptions arising from 
the non-production of the original sunnud, 
and the failure to account for it; and against 
the still stronger presumptions arising from 
the acts, representations, and conduct of the 
Begam in her lifetime, their Lordships have 
oppe tç the conclusion that the appellants 
have faifed to establish the title which they 
hav’ get up. To decree in favour of a title 
to «ax Bereditary and transmissible lakhiraj 
estatey on evidence so untrustworthy, would 
be contrary to the long-established praotica 
of the courts in India ; and such a ‘decision’ 
would be a dangerous precedent, 

The proceedings in this case undoubtedly 
disclose many things which in their Lord- 
ships’ opinion are to be regretted. It” is 
particularly to be regretted that the Govern- 
ment did not, in some way or other, investi- 
gate the title of Mr. Dyce Sombre in 1886 
es a question of right, instead of dealing 
with it by an aot of power. It is to be 
regretted that in 1849 they did not fairly try 
the question of title, instead of meeting it 
by a plea of the statute of limitations, But 
after the fullest consideration of the case, 
and with every desire to give to the appel- 
lants the benefit of any inference which may 
be legitimately drawn from the circum- 
stances of this protracted litigation, their 


Here. - ' 
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The 5th August 1872. It was also said that Chunder Monee, 
, Point: was incapable of inheriting having been 


The Hon’ble H. V. Bayley and Dwarkanath 


Miter, Judges. 


Hindoo Law—Joini Family—Inheritance—Dis- 


oa eoon = Mirolin Possession — Omis 


Case No. 887 of 1872. da 
2 


Special. Appeal from a decision possed by 
the Judge of Mymensingh, dated the 
10th October 1871, affirming a decision 
of the Additional Subordinate Judge of 


that district, dated the 7th July 1870. 


Chander Monee Debia (Defendant) 
Appellant, 
versus : 
Kristo Chander Mojoomdar (Plaintiff) 
Respondent, 
Baboo Nullit Chunder Sen for Appellant. 


Baboos Mohines Mohun Roy and Issur 
Chunder Chuckerbutty for Respondent. 


was the sons R and Were disqualified from m- 
henting, and 1 anne 15 was claimed as the ex- 
claire property of 3 husband under an alleged 


. Prannath survived them both. 


ant in this case, 


The plaintiff sued for 5 annas 15 gundas | ; 
of the property in suit as the daughter’s son 


of Kistokinkur. 


Certain pleas were raised as to one of the 
two sons of Kistokinkur being insane, and 
the other deaf and dumb, but these pleas are 
not pressed befure us, and it is clear there is 


no evidence to support them, 
t 


Kistokiokor had 
three sons, Rajkissen, Kistonath, and Pran- 
path, and a daughter Wooma Sconduree, 
whose son is the plaintiff in this case. Kis- 
tokinkur left a widow named Anund Moyee. 
Rajkissen and Kistonath died unmarried, and 
The widow 
of Prannath, Chander Monee, is the defend- 

































afflicted with leprosy, but this objection also 
needs no further remark than this that it has 
been found as a fact that she had performed 
expintion for the disease. This objection 
also is not seriously pressed. 


for two-third share of the property. 

The Lower Appellate Court has affirmed 
that judgment, 

On the question of possession and limita- 
tion, both the Courts held that there was 
clear and trustworthy evidence that the pro- 
perly was in the joint possession of the 
family, and that limitation did not therefore 
apply. They have also held that the special 
plea set up by the defendant as to Pian- 
nath’s share being increased by 1 anna 
15 gundas by purchase was not made out. 

In special appeal, it is urged that the onus 
of proof as to the disqualification of Rajkissen 
and Kistonath was wrongly put upon the 
defendant. 

On this point, it may be as well to observe 
that the onus of proof was not entirely put 
upon the defendant The Lower Appellate 
Court has gone throngh the whole evidence 
on the. record, witness by witness on both 
sides, regarded their position with reference 


bility, and come to the conclusion that “he 
‘“‘wityesses for the plaintiff are certainly 
“more respectable and reliable.” 

The second plea is of disqualification. Tt 
was raised by the defendant and is altogether 
a special plea, and in a Hindoo family, which 
las been found to be joint and undivided, the 
presumption would be against the disqualifi- 
cation until it is rebutted by evidence. Here 
the evidence signally‘falls to rebut that pre- 
sumption, ` 

It is then%Ọleaded that it was for the 
plaintiff tœ prove the extent of Kistokin- 
kor’s in the .disputed talooks. The 
plaintiff relies on the jadgment in a contribu- 
tion syit brought by himself and the present 
defendant as plaintiffs, and in which it was 
rhel¢ that the ancestral share of the plaintiffs 
we 6 annas 165 gundas. The kubooleut also 
s2ys that the lands were the pottric (paternal) 
ds of Prankissen. 

There is then the evidence of the defend- 
t's poorohit, Ramnath Chuckerbutty, who 
was called by the plaintiff, but who still stood 
in the relation of poorohit to the defendant. 
He said that the share of Kistokinkur was 
5 annas 15 gundas, Upon these facts the 
Lower Appellate Court ‘was quite justified in 
54 


The frst Court gave the plaintiff a decree 


to the parties to' the suit and their respecta-_ 
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coming to a conclusion in favor of the 
laintiff. 

I would also add that the presumption of 
Hindod law starts the plaintiff’s case. It is 

‘said that Prannath’s share of 4 annas was 
raised to 5 annas 15 gundns by transfers 
under certein Asbbas, but there is no evidence 
produced in favor of the Aebbas, #0 that not 
only has the plaintiff proved his case by the 
evidence he produced, but the defendant bas 
given no evidence to rebut the case started 
by the plaintiff 

On the whole I would dismiss this special 
appeal with costs. n 

Mitter, J.—I am of the eame opinion.’ The 
first ground urged in special appeal is mani- 
featly untenable. It is admitted that Rajkis- 
sen and Kistonath had a right to succeed 
Kistokinkur, and it was therefore for the 
defendant to prove by positive evidence that 
they did not succeed to their father’s estate 
by reason of the diequalification alleged by 
her in her written statement. 

The second ground also must fail. The 
plaint in the contribution suit shows that 
the whole of the 5 annas 15 gundas in dis- 
pute was in the possession of the joint family 
even after the death of Prannath. Under 
these circumstances, it was clearly for the 
defendant to show by satisfnotory evidence 
that the 1 anna 15 gundae, out of the 5 annas 
L5 gundas claimed by her upon the ground 
of the alleged gift to her husband, did really 
belong to her husband as his own exclusive 
property, and not as part and parcel of the 
joint eatate. This she has failed to do ac- 
cording to the judgments of both the Lower 
Courts, and those Courts were therefore fally 
justified in awarding to the plaintiff a decree 
for two-thirds of the entire 5 annas 15 gundas 
involved in this suit. 
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The 7th August 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 


Justice, and the Hon’ble W. Aitslie, 


Judge. 
Rent Suit by Co-sharer— Objection — Special 
Appeal. 

Application for the admission of a Special 
Appeal from a decision passed by the 
Judge of Tirhoot, dated the 9th April 
1872, reversing a decision of the Moon- 
of of Darbhangah, dated the 18th 

scomber 1871. 








not sie without the oo-s 
not go to the merits of the oase, was not allowed to be 
taken for the first time in special appeal. 





Nanoo Roy (Defendant) Appellant, 
versus 

Joomuck Lall Doss (Plaintiff) Respondent. 

Baboo. Lukkee Churn Bose for Appellant. 

No one for Respondent. 


Tria pail tee pene ee aa S laintiff could 
oining which did 


Couch, C. J—Wrrs regard to the first 
objection, no such question appears to bave 
been raised in the defence in the first Court. 
If the defendent had objected that the plain- 
tiff was only entitled to a share and could 
not sue without the oo-shurers joining, it is 
possible that the plaintiff might have shown 
a state of things which entitled him to sue 
without joining the co-+sharers. The case 
has gone through both Courts, and now that 
objection is taken. It cannot be allowed to 
be taken now, because from its not having 
been taken at the proper time this Court has 
not before it the materials upon which it can 
determine whether it is a valid objection. 
We cannot in special appeal zay that there 
has been any error in this. If it bad been 
taken in the fist Court it might have been 
met, or the Court might have allowed the 
other parties to be added or the suit to be 
withdrawn with liberty to bring a fresh suit. 
The defendant is now seeking to set up a 
different kind of defence from what be did 
before; and, moreover,’ according ‘to the 
finding of the Appellate Court, which is the 
Court whose judgment uffon the facts we are 
io take as the prevailing decision, it would 
seem that he is linble to pay a share of the 
rent to the plaintiff, and the objection that 
the plaintiff ought to have joined others 
with him is not one which goes 10 the merits 
of the cese. Itis not shown that the plain- 
tiff ought not to have his rent. “he appli- 
cation must be rejected. 


The 14th August 1872. 


Present: 


The How’ble H. V. Bayley and Dwarkauath 


Mitter, Judges. 


cial Appeal—Incidental Issucs— Ghatwales 
Spe Murer Mohurares Leases. 
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Caso No. 1841 of 1871. 


Special Appeal from a decision passed by 
the Judge of Rhd&gulpore, dated the 11th 
Angust 1871, affirming a decision of the 
Deputy Collector of that district, dated 
the 81st May 1871. 


W. R. Davies (Plaintif) Appellant, 
versus 


Debee Mahtoon and others (Defendants) 
Respondents. 


The Advocate-General and Baboos Romesh 
Ohunder Mitter and Kalee Kishen Sen for 
Appellant. ` 


Baboos Bhowanee Churn Dutt and Luokhee 
Churn Bose for Respondents. 
In a suit for arrears of rent at enhanced rates, the 


fact thet the Lower Court did not record 


inion a kubooleut which was only incidentally 
neue, and which the first Court Mad Maud oo nee fabri- 


cated instrument, was held to be not a valid ground of 
sporia) ap ; there having been no reason to suppose 
iat the Lower Oourt had im ex- 
cluded the document from its consideration, or that the 
parties had not argued on it. i 

Any ption that there may be against the right 
oo inst sini ola P gaa Ee 
Pore cannes of Jungle. 

Mitter, J—T uo plaintiff in this oase is the 
ijarddar of a semindaree in the distriot of 
Bhaugolpore, belonging to Rajah Leelanund 
Singh. The defendant holds certain lands 
within that zemindaree, and the present suit 
was brought against him for arrears of rent 
at enhanced rates on account of those lands. 

It is admitted on both sides that the lands 
in question originally .formed part of an 
ancient ghatwalee tenure whioh the plain- 
iff says was resumed by his lessor, the 
Rajah, under a deoreé of the High Court, 
bearing date the 22nd July 1865, passed in 
a suit instituted by the latter against the 
then ghatwal. The plaintiff further alleges 
that, on his taking possession of the mehal 
under the ijarah lease granted to him by the 
Rajah, the defendant exeouted a kubooleut 
in his favor, whereby he, the defendant, 
bound himself to pay a jumma of 96 rupees 
and odd annas for a period of one year, and 
that, on the expiration of the term fixed in 
that kaboolent, the plaintiff served the de 
fendant with a notice of enhancement under 
the provisions of Section 18 Aot X of 1859 
under which Act this guit was brought, 

The answer of the defendant is that the 
lands in question have been held by him and 
his ancestors for a long series of years at n 


fixed rental of 86 rupees per annum, under 
a mowrosee mokururee pottah, dated 28th 
Jeyt 1211 F. 8., granted to his father by 
one of the former ghatwals for the cloaranca 
of jangle; that the kubooleut relied upon 
by the plaintiff is not a genuine instrument, 
and that the plaintiff is not entitled to 
enhance the rent of the holding. 

When this case came before us on the last 
Occasion, we sent it back to the Court of 
first instance for the determination of certain 
issues specifically laid down in our order of 
remand of that date. 

Both the Lower Courts have now decided 
that the plaintiff is not entitled to enhance 
the rent of the defendant’s tenure. Hence 
this special appeal, in which the following 
points have been raised before us, vis. :— 

1stly.—That the Lower Appellate Court has 
committed an error in law in the investiga- 
tion of the case, in that it has not expressed 
any opinion on the question relating to the 
genuineness or otherwise of the kubooleut 
relied upon by the special appellant, although 
that question was distinctly raised before it 
by the memorandum of regular appeal. 

2ndly.—That the Lower Appellate Court 
is wrong in law in holding that the mokururee 
pottah propounded by the defendant is a 
genuine document, there being no legal evi- 
dence on the record to warrant that finding ; 
aud e 
8rdly.—That the Lower Appellate Court 
has committed an error in law in hold- 
ing, upon the mere fact of the plaintiff's 
lessor having received rent from the defend- 
ant for three years at the rate mentioned in 
the mokururee pottah, that the anid instru- 
ment has been ratified by the said lessor. 

The determination of the first point does 
not admit of much difficulty, The mere fact 
that the Lower Appellate Court has not 
reoorded any opinion upon the kuboolent is 
not, in our opinion, a valid ground of special 
appeal, there being no reason to suppose 
that the said Court has improperly excluded 
that document from ita consideration, or that 
the parties did not argue on it. The kuboo- 
leut is not the direct foundation of the 
plaintiff’s claim, and its genuineness was 
therefore only incidentally in issue, that is 
to say, so far as it bore upon the main ques- 
tion involved in the case, namely, the genu- 
ineness and validity of the mokururee pottah 
produced by the defendant. The first Court . 
found in distinct terms that the kubooleut 
was n fabricated instrument, and it went to 
the length of recording in its judgment that 
the only witness who was produced to 
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ed in the general form stated above, we do 
not think that the presumption holds good 
against mokururee leangs granted in good 
faith for the clearance of jungle, like the one 
under our consideration. The ghatwalee 
sunnod has not been produced, nor has it 
been suggested that there was any express 
stipulation between the original grantor and 
grantee to the effect that the latter should 
not grant any mokuraree leases even for the 
clearance of jungle. ‘The defendant and his 
predecessors have been in possession of the 
lands in question at least since the year 1808, 
and during this long interval of time neither 
the plalntiff’s lessor nor hie predecessors in 
title ever raised any objection to the validity 
of the mokaruree grant, or to the power 
of the ghatwal to make it The Deputy 
Collector, who tried the cage in the first 
instance, says in his judgment that from time 
immemorial the ghatwale in that part of the 
country have largely exercised the power of 
granting such leases for the clearance of 
jungle, and that the necessity for granting 
them arose from the combined influence of the 
extremely jungly character of the district, 
e considerable part of which is still covered 
with primeval forest, and of the unwilling- 
ness of persons to undertake the clearance of 
jungle lands at the risk of their capital, and 
even of their lives without the prospect of 
enjoying those lands from generation to 
generation at fixed rates being secured to 
them as a compensation for the sacrifices they 
have to make. It is true that there is no 
direct evidence on the record of this case to 
support the above facts, but those facts being 
matters of public notoriety, the Deputy Col- 
lector was folly warranted in adopting the 
view he did on the authority of his own 
local experience and knowledge. The ciea- 
tion of these jungleboores leases, therefore, 
particularly in the ghatwalee parts of the 
district of Bhaugulpore, arose from a para- 
mount necessity ; and as such leases »were 
doubly beneficial to the xemindar, not only 
because of the clearance of the particular 
landa covered by them, but also because of 
the consequent security which such clearance 
afforded to him in the enjoyment of the other 
lands appertaining to his xemindaree, the oou- 
duct of the predecessors of the plaintiff in 
not taking any steps either to prohibit or to 
protest against the granting of such mokur- 
uree leases, when taken along with the other 
facts and circumstandes previously referred 
to, is good and sufficient evidence from which 
it can be reasonably inferred that, down to 
the institution of this suit, it was understood 







































support it, after the remand, was tutored in 
its very presence by the plaintiff’s agent. 
It is true that the Judge of the Appellate 
Court has not made any express reference 
to this point in his judgment. But taking 
that judgment as a whole, and bearing in 
mind the emphatic language in which it 
confirme the judgment of the first Court, we 
see no reason whatever to think that the 
special appellant has been in any way pre- 
judiced by the omission he complains of. 
The Judge says :—“ I see no reason whatever 
for questioning the validity of the mokuraree 
potteh which I find es a fact is a genuine 
document.” These words leave no doubt 
in our mind that the question relating to the 
genuineness of the kubooleut which was 
involved in the main issue as to the validit 
or otherwise of the mokururee title set nd 
by tbe defəndant has not been overlooked 
by the Judge. 

The second ground seems to be equally 
untenable. ‘There was in our opinion ample 
evidence to warrant the Lower Appellate 
Court in finding that the mokururee pottah 
is a genuine document, It purports to bear 
date ao far back as the 11th of Falgoon 1211, 
aud it would therefore be. unreasonable to 
expect it to be proved by the direct testi- 
mony of any living witnesses. There is 
nothing suspicious either in the nature of the 
transaction or in the actual condition of the 
document itself. It has been produced from 
the proper custody, that is to sey, from the 
custody of the person who claims title ander 
it, namely, the defendant; and if further 
evidence is necessary to prove such an 
ancient deed, we have got the testimony on 
oath of the defendant himself, a man of 65 
years of age, who swears that it was granted 
to his father for junglebooree purposes be- 
fore the.dawn of his recollection, and that 
he himself has been in possession of the 
lands covered by it at the fixed rate men- 
tioned therein for the last thirty yeers. 

The third objection is one of considerable 
difficulty ; but after giving to it our best and 
most careful consideration, the conclusion 
we have arrived at is that it also must fail. 
The plaintif puts his right to enhance solely 
and exclusively upon the theoretical argu- 
ment, namely, that a ghatwaloe tenure being 
by ita very nature a service tenure, a ghat- 
wal must be presumed to have no right to’ 
grant any mokururee leases, at least such as 
can bind the semindar or his legal repre- 
sentatives after the resumption of the parent 
tenure itself. But without expressing any 
final opinion upon this proposition, consider- 
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between all the parties interested in the lands 
in question that it was within the compe- 
tency of the ghatwel to grant the lease now 
before us for the clearance of jungle, 

This distinction in favor of leases granted 
bond fide for the clearance of jungle is fully 
supported by the policy adopted on the sub- 
ject by the Indian Legislature down to’ the 
passing of Act. XI of 1859. Up to that 
date, even an auction-purcheser ata sale for 
arrears of revenue, whose title is one of the 
highest recognized by our law, coald not 
interfere with the rights of persons holding 
leases for the clearance of jungle, as may be 
seen from the various sale lawa passed before 
the promulgation of that Act. Under this 
state of facts, we do not think that this is a 
case in which the plaintiff can ask us to set 


aside the long standing mokururee title of 


the defendant merely upon the ground that 
the person who created that title was a 
ghatwal It may be that the Judge was 


wrong in finding that the plaiotif’s lessor’ 


had ratified the defendant’s mokurures title 
merely upon the ground that he had received 
rent for three years at the rates mentioned in 
the pottah. But we do not think it neces- 

in this case to express any final opinion 
on that point. It is enough for the purposes 
of this judgment to say that the nature of 
the lease,—the uninterrupted possession for 
no less than 69 years held under it,—the 
condition of the district-in which the lands 
covered by it are situated,—the obscurity. still 
hanging about the precise nature of the 
Blatnles tenures of that district, regarding 
which no legislative enactment has yet been 
passed, —and lastly, the total absence of any 
objection or protest on the part of the 


plaintiff's lessor and his predecessors against | against future 


the creation of such tenures which appear 
to be pretty numerous in that part of the 
country, are in our opinion sufficient to raise 
a strong presumption in favor of the validity 
of the mokaruree title set up by the defend- 
ant; and as that presumption has not been 
Febutted by anything onthe part, of the 
special appellant, beyond the theoretical 
argument above referred to, we think the 
Lower Courts were right in dismiming his 
suit: The mere fact that the Judge's deci- 
sion is based upon a narrower ground than 
that which is really warranted by the cir- 
cumstances of the case, is not in our opinion 
a valid ground of special appeal when we 
find that the conclusion arrived at by the 
Judge is substantially correct. 

We do not think it necessary to express 
any opinion upon the other ground mentioned 
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by the Judge, namely, that the tenure in 
question is protected by Section 4 Act X 
of 1859. That ground was abandoned by 
the defendant in the Court of first instance, 
nor was it pressed upon as during the hear- 
ing of this appeal. 7 : 

For the above reasons, we dismiss this 
appeal with costs. 





The 26th July 1872. 
Present : 


The Hon’ble Sir Richard Couch, Ké., Chief 
Justice, and the Hon'ble W. Markby, 


Judge. 
7 Ci —Rigkt of Way— 
Conn oupey ens) Right of Way 


Appeal the judgment of the How'ble 
A. G. Macpherson, exercising the ordi- 
nary original civil jurisdiction of the 
High Court. . 

Mudden Mohun Sen (Defendant) Appellant, * 

versus 


Chunder Coomar Mookerjee and others ^ 
(Plaintiffs) Respondents. 
Mr. Kennedy and Mr. Lowe for the b 
Appellant, 
The Advocate-General and Mr. Branson 
for the Respondents. 


Where, upon the construction of a conveyance, the 
col at Cuma teat can at not a right 
the soil of a passage, but a 
that vaod 


Tus facts of the case will sppeer from the 
following judgment of the Lower Court :— 

TA PER J.—Withoat saying that I 
consider the plaintiff’s case to be a very 
meritorious one, I think that he is entitled 
to my judgment. The question is whether 
the plaintiff has aright to prevent the de- 
fendant from using certain doors which he 
has lately made opening on to a lane, the right 
of property in which—or at any rate the 
right of exclusive user of which—is claimed 
by the plaintiff-and certain other persons 
who own property lying off Bulloram Day 
Street, behind the front row of houses which 
actually abut on the street. The plaint- 
iff’s property (on which his pou 
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stands) was originally part of a larger parcel 
of land which belonged to one Gooroo Charn 
Sen, and which ran up to and abutted upon 
the defendant’s premises. Gooroo Oharn Ban 
divided his land into lots and sold it to dif- 
- ferent purchasers: and he reserved a portion 
of land, six feet wide, along the western 
side of the defendant’s premises, to be used 
as a lane by which the plaintiff and the 
other purchasers of the inner lots should 
have the means of access to and from Ballo- 
ram Day Street. The defendant seems, like 
the, plaintiff, to have a right of way over this 
lane, he belng the purchaser of one of the 
lots which belonged to Gooroo Churn Sen, 
and which is marked in the map before me 
as O; but the defendant’s premises which 
are the subject of this suit do not abut upon 
this lot C, and are beld under a totally dis- 
tinot ag (not through Gooroo Churn Sen 
at all). - 

Tt is to be remarked that the defendant in 
the conveyance (of the land O) which he got 
from Gooroo Churn Sen has, so far as I oan 
sea, no expreas right of way or otherwise 
over this lane reserved to him: for the only 
Jane which ia mentioned in the deed is the 
stualler lanein the immediate vicinity of thelot 
C and leading into this larger lane, the subject 
of the present suit. The plaintiff, on the other 
hand, hns this lane expressly reserved to him 
and the other purchasers. The plaintiff got 
two deeds of conveyance from Gooroo Churn 
Sen. The first (of Marchi 17th, 1863) is 
an English deed, and after describing the 

, lahe says:—“ Which two passages the said 
“ Gooroo Charn Sen hath granted and al- 
“lowed and ‘doth hereby grant and allow 
“as the passage for the said Chunder Coo- 
“mar Mookerjee, his heirs, representatives, 
“and assigns, and all others, the purchasers of 
“the northern portion of the said pieces of 
“land.” The second (of the ‘27th of July 
1863) isa Bengalee bill of sale of a very 
smell parcel of land: and referring to this 
Inne, it continues to the following effect:— 
“No one shall be able to throw sweepings 
“and filth on the said road or make it 
“unclean. Ifany one does at any time act 
eee you will deal with him according to 

aw.” , 

Until last year the lane had no doors open- 
ing upon it from the defendant’s premises, 
but recently the defendant has made three 
new doors, which open on to the Jane. Two 
of them are used for the purpose of olean- 
ing two' privies which the defendant has on 
bis premises : and the third is a door used 
by the defendant and his servants as a means 


of access to the lane. The plaintiff com- 
plains of these doors as a nuisance and as an 
infringement of bis righie. He saya, and I 
have no doubt truly, that the having the 
privies cleaned in this manner is a great 
annoyance to himself and the other occupants 
of the inner lots who have the right to use 
the lane : and he declares that the lane at the 
time when the privies are being cleaned be- 
comes almost impassable. It seems to me 
that the plaintiff has sufficient title in the 
soil of the lane to entitle him to insist on the 
lane being kept in the same state as hitherto ; 
and that he has a right to prevent the de- 
fendant from making new doors on to the 
lane, and to restyain him from using these 
doors which have been made. The ane is 
nota public lane, and I do not think that 
even if he has the same right to use the lane 
that the plaintiff has, the defendant has there- 
by acquired any right which enables him to 
clean his privies by means of these new doors, . 
or to open new doors by which he and his 
servants may have access to the lane, 

Ido not consider that the plaintiff is en- 
titled to an injunction restraining the defend- 
ant from throwing filth, or from permitting 
water to flow into the Inne. No sufficient 
case of throwing filth has been made out, and 
the acts spoken to are but of small importance, 
Water apparently did flow from the privy on 
to the lane: but that has now altogether 
ceased. I think however, the plaintiff has 
a right to complain of the cleansing of the 
privies as a substantial nuisance. 


An injunction will issue restraining the 
defendant’s servants from using any of the 
three doors or openings complained of. I do 
not think that the plaintiff has proved any 
substantial pecuniary damage, and therefore 
I shall give him Rs. 25 by way of nominal 
damages, with the costs of this sult on 
scale No. 2. 

Against this order the defendant appealed 
for the following reasons :— 

First.—For that the learned Judge held 
that the plaintiffs had property in the soil of 
the lane in the plaint mentioned, whereas he 
ought not so to have held. 

Seoond.—For that the learned Judge held 
that the defendant had not any property in, 
or right to, the soil of the said lane, whereas 
he ought not so to have‘ held. 

Third.—For that the learned Judge held 
that the defendant had no right to make 
openings in the wall of bis house abutting 
on the said lane, whereas he ought not so to 
have held, 
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Fowrth.—For that the learned Judge held | a sole and exclusive use in the plaintiff or in 


that the plaintiffs had a right to restrain the 
use by the defendant of certain openings 
from his house leading into the said lane, 
whereas he onght not so to have held. 

Fifth.—For that the learned Judge, at the 
suit of the plaintiffs, granted an injunction to 
restrain the use by the defendant of the 
openings in the plaiat mentioned in the pre- 
mises of the defendant into the said lane, 
whereas he ought not to have granted such 
injunction in this suit. 

Sixth.—For that the learned Judge held 
at the suit of the plaintiffs that the defend- 
ant had no right to have the privies in the 
pleint mentioned emptied by carrying out 
the contents thereof through the said lane, 
whereas he ought not so to have held in this 
suit. 

Seventh—For that the learned Ju 
made a decree in favor of the plainti 
whereas he ought to have dismissed the suit 
with costs, 

Eighth.—For that the learned Judge held 
that the defendant had not any right of way 
in, along, or over the said lane from his 
house, whereas he ought not so to have 
held. - i 

Mr. Keanedy.—Tho question is whether 
the plaintiffs have such a right or interest in 
the soil, or such an easement over the lane 
as to give them a right to my that the de, 
fendant shall not use it, or whether the 
plaintiffs have any right in the soil at all. 
When your Lordships see the judgment, it 
will appear quite plain that, except the pass- 
ing along the lane in a reasonable way, 
amongst others by persons who were in the 
defendant's house, there has been in truth no 
obstruction of which the plaintiffs complain. 
It is clear that the intention of the parties 
at the time of sale was that the vendor should 
set apart this particular lot as a passage for all 
the purchasers. That being so, what possible 
reason could the plaintiffs have to come in 
and object to another person using that right 
of way in a manner which did not affect them ? 
In Hill v. Tupper (2 Hurl. & Colt, 121), 
where an incorporated Canal Company by 
ae granal the plaintiff the sole and 
exclusive right or liberty of putti or 
using pleasure boats for fice’ on helk 
canal, it was held that the grant did not 
create such an estate: or interest in the plain- 
tiff as to enable him to maintain an action in 
his own name against a person who disturbed 
his right by putting and using pleasure boats 
for hire on the canal. There is nothing in 
the instrument in the present case to suggest 


the plaintiff and the other persons who were 
the purchasers of the northern portion of the 
lane, The object of the instrument *was to 
set apart a passage by which the purchasers 
might have had access to their purchases ; 
but it would of course have been safer and 
better and wiser to have that set forth in 
their titles. [Cowch, C.J.—Macpheraon, J., 
seems to think that there had been that which 
would have amounted to an interference with 
the enjoyment of that right.] Macpherson, 
J., has expressly stated that the plaintiff has 
not proved any pecuniary damage, but gives 
only nominal damages, thereby declaring that 
there bad been no actual interference, [The 
Adzocate-General.— What were the damages 
given for but for the interference?) [ Markby, 
J.—In that case of Hill v. Tupper, was it 
found that the grantee had a right fo the 
easement ?] Yes. There is in fact n 

to show that one person shall say to another, 
you have no right to go over certain land 
with which I have no connection. Pollock, 
C. B., said, that the law would not allow such 
aright; and Martin, B., added, that “in order 
“to support this action, the plaintiff must 
“ establish that such an estate or interest 
“ vested in him that the act of the defendant 
“ amounted to an eviction.” That, I think, 
is the real test. Unless your Lordships come 
to the conclusion that the language of the 
deed was such as to vest the actual soil in 
the plaintiff, so that he could maintain an 
action of trespass for the infringement of the 
ineorporeal right, the act of the defendant 
amounted to an eviction. In Hill v. Tupper 
there were negative attempts to prevent the 
user by other persons than the grantee of the 
easement, But in this case the instrument 
is nothing more than an ordinary grant of a 
right of way. It is a question whether it does 
not amount to a dedication of the way to the 
public. The action is not one by the owner 
of the soil, but by a third person, the grantee 
of the right of way. I am unable to under- 
stand .the principle upon which such an 
action could be supportéd. I never heard of 
any action by the owner of an easement 
against another person for using the sama 
easement where it did not operate as an ob- 
struction to him. I think the Court below 
has ruled that there has not been such 
an obstruction, and I do not see how the 
mere circumstance of the house abutting upon 
the land could be such an obstruction. The 
decision of the learned Judge ordering us 
not to use the doors in question is a decision 
that cannot be supported, Our going into 
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our own premises cannot amount to an ob- 
struction to the plaintiff’s due enjoyment of 
bis easement. Mr, Kennedy here referred to 
the evidence to show, among other things, 
what construction the plaintif’s veador put 
on the deed. [Couckh, C.J.—He is not the 
person to construe the deed He was a 
person who could very well tell what he was 
doing. [Coweh, C.J.—According to your 
argument, all the public might use it so long 
‘as they did not annoy the plaintiff] There 
is no power to stop them in any body but 
Gooroo Churn Sen. It is quite certain 
that he might, at any time after the grant 
to the plaintiff, have made complete dedica- 
tion of the lane to the public. He entered 
into no contract with the plaintiff whereby he 
wes prevented from doing that; and Bate- 
manv. Bluck (18 Q. B., 870) shows that a 
public highway may in law exist over a 
place which is not a thoroughfare, i 

Mr. Lowe (on the same side).—The case 
really stood thas. Your Lordships will find 
upon the evidence that I have aright to go 
upon tbat lane just aa-much as the plaintiff 
has, and the fact of my being there is of 
itself no obstruction. have aright to go 
on that lane to my house on the northern 

ction.’ Can the plaintiff prevent me 
trom using my right of wey in a particular 
direction ? It is in evidence that there were 
formerly five ancient windows looking down 
on the lane, and three of them have been 
made into doors. Having made those doors, 
we contend we have aright to go into the 
lane through one of those doors, Has the 
plaintiff a right to block up those doors under 
this deed ? I submit not. All that he can 
do is to go upon the lane himself as much as 
he pleases, but he cannot do anything to 

vent the use of that way as a pathway. 

yond that he has no right of action against 
me or any other person. He cannot treat 
me as a trespasser. So long as I do not com- 
mit a trespass, I have a right to be on the 
lane. But what he complains of is my going 
into the lane through my own doors, Had 
he showed that my use of the lane interfered 
with his right of way, the case might have 
been different. ' 

Tha Advooate-General.—Whether the 
question is one in which the plaintiff has a 
right or interest in the goil, or whether he has 
aright of easement, it is clear that the Judge 
has given us damages for some obstruction, in- 
convenience, or annoyance, vis., the emptying 
of the privies and the carrying out of the filth 
early in the morniog. That part of the 
judgment, therefore, should at least be al- 


lowed to stand. As to the construction of the 
deeds, the whole question is whether the 
vendor allowed a passagg or aright of way. 
[uoh C.J.—When a man says I allow you 
a passage, doos he not mean to say I allow 
you a right of way ?] That may be so 
ordinarily. In this case the deed granted 
only two passages, one for egresa and the 
other for ingress. [Cowoh, C.J.—Having 
granted the lane, does it not grant the right 
of way over it? You are putting too strict 
a construction upon it.] Ifit-was intended 
to grant a right of way, it would have grant- 
ed the passage, and then sald “together with 
the right of way over it.” That appears to 


‘have been the view taken by the parties. I 


admit that I cannot exclude the defendant from 
the use of the lane altogether, but only from 
the use of it in the way that he wants to do. 
When Goorco Churn Sen with the 
ownership of the lane, his intention was to 
veat it in the purchasers of the northern 
portion. The case in 2 Hurl. and Colt, 121, 
does not apply at all. That case was decided 
on the ground that it was intended to create 
a novel easement; and the way in which 
Mr. Garth put that case seems to me tọ have 
been the correct way. If we have only a 
Tight of way, we are entitled at least to the 
first part of the injunction ; but if we have 
a right or interest in the soil, then I contend 
that we are entitled to the injunction in both 
its forms. ; 

Mr. Kennedy (in reply).—As to the ques- 
tion of nuisance, the Judge has clearly come to 
a conclusion adverse to, the plaintiffs’ conten- 
tion. As to the other. part of the case, 
plaintiffs had to show an injury and give 
evidence of obstruction of their right before 
they could be entitled to an injunotion. But 
they have done nothing of the kind. In 
Race v. Ward (4 El. & BI. 702), it is laid 
down that yon may prescribe for water ; and 
there is a foot note at p. 718 regarding an 
unlimited right of fishery.' Applying thesame 
principle to this case, I contend that the use 
of a foot-path is not divested by others 
using it. 

The Court took time to consider; and 
its judgment was delivered as follows on’ 
the 26th Jaly by— 

Couch, C.J.—In this case, which was a 
guit for damages and an injanction, the plain- 
tiffs set ont in the plaint a deed dated the 
17th of March 1868 between one Goorco 
Chorn Sen of the one part and the plaintiffs 
of the other part, by which the plaintiffs 
claimed that they had become entitled as 
owners to the land of a passage whigh is 
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described in the deed, and they also set out a 
subsequent bill of sale dated the 27th of 
July 1868, which they appear to have con- 
sidered supported the construction which 
they sought to put upon the first deed. They 
then alleged that the defendant had wrong- 
fully opened ont three doorways from his 
house into the passage and that he wrongfully 
used those doors, and they also complained 
of the defendant’s placing quantities of sweep- 
ings and filth upon the passage, and asked 
for an injunction as well as damages—an in- 
junqtion against the defendant’s repeating or 
continuing the placing of filth or sweepings 
on the passage, or from interfering with the 
plaintiffs use of the passage, and also that 
the defendant might be ordered to close up 
the doors opening from his house into the 
e 

PA The question between the parties really 
depended upon the construction of the deed 
‘of the 17th of March 1868—whether by 
that deed the plaintiffs acquired aright of 
wey over it. Ifthey have a right to the 
goil, they can prevent the defendant from 
making any use whatever of the 

It might be that the defendant could open 
doors in his wall running’ along the side of 
the passage, provided he did not encroach upon 
the passage ; still the doors would be of no 
use tohim, because he would not be allowed 
to pass through them into the passage. ' 

n the other hand, if the deed granted 
only aright of way, the plaintiffs could only 
complain of the defendant’s doing-actsa which 
obstructed them in the enjoyment of it, and 
the injunotion which the plaintiffs have claim- 
ed to restrain him from having egress or in- 
gress through the doors, and to close them 
up, could not be Caption 

The terms of the deed are these. It por- 
ports to “sell, alien, release, and confirm 
unto the said Chunder Coomar Mookerjee, 
Gunga Dhur Mookerjee, Gopaul Chunder 
Modkerjoe, and- Ramoally Mookerjee, their 
heirs, representatives, and assigns, all that 

iece or parcel of land or ground, containing 
y oatimation seven cottahs, be the same 
a little more or less, situate, lying, and being 


at Bulloram Day’s Street, Chassadhopa-parsh, | ol 


Jorasanko, in the town of Calcutta aforesaid, 
and butted and bounded in the manner follow- 
ing, that is to say, on the north by the Gov- 
ernment drain, on the east by the land of the 
property of Narain Puttur, on the west by 
the land belonging to the said Gooroo Churn 
Sen, aud on the south by the lend of the 
said Gooroo Ohurn Ben, out of which he has 


allowed .a passage six feet broad, running 


almost straight from west to east, and termi- 
nating in another passage leading to Bulloram 
Day’s Street, and which two es the 
said Gooroo Churn: Sen hath granted and 
allowed, and doth hereby grant and allow, as 
the passage for the said Chunder Coomar 
Mookerjoe, Gunga Dhur Mookerjee, Gopaul 
Chunder Mookerjee, and Rameally Mooker- 
jee, their heirs, representatives, and assigns, 
and all other the purchasers of the northern 
portion of the said piece of land No. 68 (71).” 
Then come the usual words “ together with 
all buildings, erections, walls, yards, benefit 
or advantage of ancient and other lights, 
ways, paths, passages, waters, watercourses, 
lands covered with water-pipes, drains, rights 
and privileges of common of every kind, 
together also with the right of the two 
passages for ingress and egress hereinbefore 
mentioned.” 

We think that the ordinary meaning of 
such words as these in a conveyance of this 
description is that the parties intended to 
give only a right of way, and not to pass the 
property in the soil. Even if there were not 
persons besides the plaintifis who appear to 
be intended to have the ase of the passage 
as purchasers of the portions of the property, 
we think that the words would only have 
given aright of way. It makes it stronger 
against the plaintiffs’ claims to a right in the 
soil that other persons were evidently intend- 
ed to have the use of the passage. Nor do 
the words which follow, “together also with 
the right of the two passages for ingress and 

s hereinbefore mentioned,’ make any 
difference. They would only give a right of 
way, dnd that is sufficient for the plaintiffs’ 
enjoyment of their property. 

Then it was argued that the subsequent 
deed, the bill of sale, might assist the plaint- 
iff? case, and show that it was intended 
that the plaintiffs should have a right to the 
soil. e think it does not do that, Pro. 
vision is made for some alteration in the 
passage in order to allow the purchasers to 
erect their buildings, and the words relied ón 
are :—“ No one shall be able to throw sweep- 
ings or filth on the said road or make it un- 
ean; if any one does at any time aot thus, 
you will deal with him according to the laws 
in force.” That could be prevented as well 
by having a right of way as by having a 
tight to the soil. The plaintiffs would be 
able, according to the laws in force, to pre- 
vent persons from depositing sweepings and 
filth in the We think, therefore, 
that the right which the plaintiffs acquired 
was only a right of way; that they were 
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entitled to complain of any acta of the defend- 


ant which obstructed them in the enjoyment 
of ihat right of way, and were entitled to an 
injunction against future obstructions. A 
considerable portion of the plaintiffs’ case as 
to the obstruction has failed, but it did seem 
that the use of the doors to clean privies 
was a serious obstruction to the use of the 
right of way. The plaintiffs have a right to 
uee the passage at all times, and it certainly 
did appear that there were times when the 
presence of the men who were engaged in 
Cleaning the privies practically prevented the 
use of the: passage, We think, therefore, 
that in order to prevent, as far as possible, 
future disputes between the parties as t the 
cleaning of the privies, that portion of the 
decree of the learned Judge should stand. 

The decree grants an- injunction “to re- 
strain the defendant, his servants, and agents, 
from using all or any of the three doorways 
or openings made by the defendant through 
the western wall of the defendant's dwelling- 
house, No. 114, Bulloram Day’s Street, as a 
means of clearing and emptying the privies 
situated in the said house, No. 114, in Bal- 
loram Day’s Street as aforesaid, or either of 
them.” 

We think that the injunction should go to 
that extent, and there should be added the 
words “or in any other manner so as to 
cause any obstruction to the free use by the 
plaintiffs of the’ said passage.” The other 
part of the decree is “or as a means of 
egress and ingress from and to the said house, 
No. 114, in Bolloram Day’s Street aforesaid, 
to and from the passage running north from 
Builoram Day’s Street, along and past the 
western wall of the said house, No. 114, in 
Balloram Day’s Street.” That part cannot 
remain. The plaintiffs have not shown a 
title which could support that, and it must 
be omitted. ‘The decree will be modified in 
that respect, : 


The plaintiffs failed before the learn 
Judge as to a very material portion of their 
suit, and they have also failed in this appeal. 
The appellant has shown good grounds for 
appealing, and has succeeded in having the 
decree modified. He will, therefore, have 
his costs of the appeal on scale No, 2. 


The 27th Jaly 1872. 


Preseng: 

The Right Hon’ble Sir Jamea W. Colvile, 
Sir Barnes Peacock, Sir Montague Smith, 
Sir Robert P. Collier, and Sir Lawrence 
Peel. 


Partasrship— Participation in Profits~- Principal 
ard Agent. ; 
On Appeal from the High Court, at 
Caloutta.* 


Mollow, March, and Co. 
versus 


The Court of Wards on behalf of the Estate 
of Rajah Pertab Chunder Singh. 


commission 
being given, when such relation is opposed to the real 
agreement and intention of the parties. 

Tue action which gives occasion to this 
appeal was brought by the plaintiffs (the 
appellants), merchants of London, against 
the late Rajah Pertab Chunder Singh, to re- 
cover a balance of nearly three lacs of rupees 
claimed to be due to them from the firm of 
W.N. Watson and Co. of Caloutta. 

The Rajah having died during the pen- 
dency of the suit, the defence was con- 
tinued by the respondents, the Oourt of 
Wards, on bebalf of his minor heirs. 

The plaint alleged that the firm of W. N. 
Watson and Co. consisted of William Noel 
Watson, Thomas Ogilvie Watson, and the 
Rajah, and sought to make the Rajah Hable 
as a partner in it. 

It mey be assumed, although the exact 
amount is a question in dispute in the ap- 
peal, that a large balance became due from 
the firm to the plaintiffs during the time 
when it is contended that the Rajah was in 
partnership with the two Watsons. 

The questions in the appeal depend, in 
the main, on the construction and effect of a 
written agreement entered into between the 
Watsons acd the Rajah; but it will be 


* From the judgment of L. S. Jackson and Markby, 
JJ in Regula: Appeals, Nos. 360 and 262 of 1668, datod 
18th June 1869.12 W. R, Gavi, 68 





1872.] Civil 


__-§— 


THE WEEKLY REPORTER. 


Rulings. ` 385 





necessary to advert to some extrinsic facts 
to explain the circumstances under which it 
was made and acted gn. 

The two Watsons commenced business in 
partnership as merchants at Calcutta in 
1862 under the firm of W. N. Watson and 
Co. Their transactions consisted principal- 
ly of making consignments of goods to 
merchants in England, and reseiving con- 
signments from them. 

In January 1868 they entered into an 
agreement with the plaintiffs, regulating the 
„terma on which consignments were to be 
made between them, and under which W. N. 
Wateon and Co. were authorized, within 
oertain limits, to draw on the plaintiffs in 
London against consignments. 

The Watsons had little or no capital 
The Rajah supported them, and in 1862 and 
1868 he made large advances to enable them 
to carry on their business, partly in cash, 
but chiefly by accepting bills, for which the 
Watsons obtained discount, and which the 
Rajah met at maturity. In the middle of 
1868 the total amount of these advances 
was considerable, and the Rajah desired 
to have security for his debt and for any 
future advances he might make, and also 
wished to obtain some control over.the busi- 
ness by which he might check what he oon- 
sidered to be the excessive trading of the 
Watsons. 

Accordingly, an agreement was entered 
into on the 27th August 1868 between the 
Rajah of the one part, and “ Messrs. W. N. 
Watson and Co.” of the other part, by 
which, in consideration of money already 
advanced, and which might be thereafter 
advanced by the Rajah to them, the Wateons 
agreed to carry on their bnsiness subject to 
the control of the Rajah in several import- 
ant particulars which will be hereafter 
ndverted to. They farther agreed to, and 
in fact did, hand over to him “as security” 
the *title-deeds of certain tea-plantations, 
nnd they also agreed that “ns further se- 


carity” all their other property, landed or 


otherwise, including their stock in trade, 
should be answereble for the debt due 
to him. 

The 10th and 18th clauses of the agree- 
ment were as follows :— : 

“ 10¢h.—In ‘vonsideration of the said ad- 
vanoes made, and the liability ineurred as 
aforesaid by the Rajah, and in consideration 
of any future advances which moy be made 
by him, the firm agrees that he shall receive 
from them a commission of 20 par cent. 
on all net profits made by the firm from 


time to time, commencing from the lst 
May 1862, or until such time as the 
whole amount .of the debt due to him shall 
be paid off, and the liability so inourred by 
him as aforesaid shall be wholly extin- 
guished.” 

“ 18¢h.—The firm shall, in addition to the 
said commission, pay-to the Rajah interest 
at the rate of 12 per cent. per annum upon 
all cash advances which have been or are to 
be hereafter made by him to the firm, and 
shall also pay to the banks all discount and 
interest now or hereafter payable on the 
said acceptances.” 

This agreement is not signed by the 
Rajah, but he was undoubtedly an assenting 
party to it. 

Subsequently to the agreement, the Rajah 
made further advances, and the amonnt due 
to him ultimately exceeded three lacs of 
rupees, 

In 1864 and 1865 the firm of W. N. 
Watson and Co. *fell into difficulties. An 
arrangement was then made, under which 
the Rajah, upon the Watsons executing to 
him a formal mortgage of the tea-plantations 
to secure the amount of his advances, re- 
leased to them, by a deed bearing date the 
8rd March 1865, all right to commission 
and Interest under the agreement of August 
1868, and all other claims against them. 

In point of fact, the Rajah up to this time 
had never received possession of any of the 
property or moneys of the firm nor any of 
the proceeds of the business, and did not in 
fact receive any commission. A sum of 
27,000 rupees on this account was, indeed, 
on the 80th September 1863, placed to his 
credit in the books of the firm in a separate 
account opened in his name, but tha sum 80 
credited was never paid to him, and was 
subsequently “ written baok” by the Wat- 
sons. 

Some evidence was given as to the extent 
of the interference of the Rajah in the oon- 
trol of the business. It seems the Rajah 
knew little of its details, and it is unnecessary 
to go, with any minuteness, into the facts on 
this part of the case; for it was conceded 
that the Rajah availed himeelf only in a 
slight degree of the powers of control con- 
ferred upon him by the agreement ; in fact, 
that he did not more, but much less, than he 
might have done under it, so that the ques- 
tion really turns on the effect of the contract 
itself, The subsequent acts of the Rajah 
do notin any way add to or enlarge his 
liability. 
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Before proceeding to the main questions 
which have been argued in the appeal, it may 
be as well to clear the way for their consider- 
ation by saying that no liability can in this 
case bo fastened upon the Rajah on the 
ground that he was an ostensible partner, 
and therefore liable to third persons as if 
he was a real partner. It is admitted that 
he did not so hold himself ont; and that a 
_Statement made by one of the Watsons to 
the plaintiffs to the effect that he might be 
in law a partner, by reason of his right to 
commission on profits, was not authorized 
by the Rajah. - 

The liability, therefore, of the Rajah for 
the debts contrasted by W. N. Watson and 
Oo, must depend on his real relation to that 
firm under the agreement. 

It was contended, for the appellants, 
that he was so liable, f 

1. Because he became by ‘the agresment, 
at least as regards third persona, a partner 
with the Watsons; and ' 

2. Because, if not “ a true partner” (the 
phrase used by Mr. Lindley in his argument), 
the Watsons were the agents of the Rajah 
in carrying on the business; and the debt to 
the plaintiffs was contracted within the 
scope of their agency. 

The case has been argued in the Courts of 
India and at their Lordships’ bar, on the 
basis that the law of England relating to 
partnerships should govern’ the decision of 
it, Their Lordships agree that, in the 
absence of any law or well-established ons- 
tom existing in India on the subject, Eng- 
lish law may properly be resorted ‘to ‘in 
mercantile affairs for principles and rules to 
guide the Courts in that country to a right 
decision. But whilst this is so, it should be 
observed that, in applying them, the usages 
of trade and habits of business of the people 
of India, so far as they may be peculiar 
nnd differ from those in England, ought to 
be borne in mind, 

The agreement, on the face of it, is an 
‘arrangement between the Rajah, as creditor, 
and the firm consisting of the two Watsons, 
as debtors, by which the Rajah obtained 
security for his past advances; and in con- 
sideration of forbearance, and as an induce- 
ment to him to support the Watsons by 
future advances, it was agreed that he should 
receive from them a commission of 20 per 
cent, on profita, and should be invested with 
the powers of supervision and control above 
referred to. The primary objest was to 
give security to the Rajah asa creditor: of 
the finn, 
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It was contended at the bar that whatever 
may have been the intention, a participation 
in the net profits of the Dusiness was, in con- 
templation of law, such cogent evidence of 
partnership that a presumption arose sufit- 
cient to establish, as regards third parties, 
thet relation, unless rebutted by ‘other cir- 
cumstences. : _ 

It appears to their Lordships that the rule 
of construction involved in this contention 
is too artificial ; for it takes one term only of 
the contract and at once raises a presumption 
upon it :—whereas, the whole scope of the 

ent, and all its terms, ought to be 
looked st before any presumption: of inten- 
tion can properly be made at all. 

It certainly appears to have been at one 
time understood that some decisions of the 
English Courts had established, as a positive 
rule of law, that participation in the net 
profits of a business made the participant 
liable as a partner to third persons. See 
this pointedly stated by Mr. Justice Black- 
burn in "Bullen v. Sharpe (L. R., 1 0. B, 
109.) The rule had been laid down with 
distinctness by Eyre, CJ., in Waugh v. 
Carver (2 H. Bl„ 285) and the reason of the 
rule the Chief Justice thus states :—“ Upon 
the: prinoiple that, by taking a part of the 
profits, he takes from the oreditors a part of 
that fand which is the proper secarity to 
them for the payment of their debts. That 
was the foundation of Grace v. Smith, and I 
think itstands upon fair grounds of reagon.” 

“The rule was evidently an arbitrary one, 
and subsequent discussion has led to the 
rejection of the reason for it as unsound. 
Whilst it was supposed to prevail, much 
hardship arose from its application, and a 
distinction, equally arbitrary, was established 
between a right to participate in profits 
generally. “as such,” and aright to a pay- 
ment by way of salary or commission “in 
proportion” (to use the words of Lord 
Eldon) “to a given quantum of the profits.” 

This distinction was stated to be “olearly 
settled,” and was acted upon by Lord Eldon 
in ex parte Hamper (17 Ves, 412), and in 
other cases. It was also affirmed and acted 
ou in Pett v. Eyton (8 C. B., 82), where 
Tindal, O.J., in giving the judgment of the 
Court, adopts the rule as laid down by Lord 
Eldon, and says:—“ Nor doesit appear to make 
any difference whether the money is received 
by way of interest on money lent, or wages, 
or salary as agent, or commission on sales.” 

The present case appears to fall within this 
distinction. The Rajah was not entitled toa 
share of the profits “as such ;” he had no 
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specific or interest in them gué 
profits, for, subject to the powers given to 
the Rajah by way wf security, the Watsons 
might have appropriated or assigned the 
whole profits without any breach of the 
agreement, The Rajah was entitled only to 
commission, or a payment equal in proportion 
to one-fifth of their amount, 
This distinction has always been admitted 
to be thin, but it may be observed that the 
supposed rule itself was arbitrary in the sense 
of being imposed by law and of being founded 
on an assumption opposed in many cases to 
the real relation of the parties ; and: when the 
law thus creates a rule of liability and a dis- 
tinotion both equally arbitrary, the distinction 
which protects from liability is entitled to as 
much weight as the rule which imposes it. 
But the necessity of resorting to these fine 
distinctions has been y Tenenti since 
the presumption itself lost the rigid charac- 
ter it was supposed to possess the full 
éxposition of the law on this subject con- 
tained in the judgment of the House of 
Lords in Cox v. Hickman (8 H. L, 268) 
and the cases which have followed that deci- 
sion. It was contended that these cases did 
not overrule the previous ones. This may 
be so, and it may be that Waugh v. Carver, 
and others of the former cases, were rightly 
decided on their own facts ; but the judg- 
ment in Cox, v. Hickman had certainly the 
effect of dissolving the rule of law which 
had been supposed to exist, and laid down 
principles of Soniad by which the determin- 
ation of cases of this kind is made to depend, 
not on arbitrary presumptions of law, but 
on the real contracts and relations of the 
parties. It appears to be now established 
that, although a right to participate in the 
profits of trade is a strong test of partner- 
ship, and that there may be cases where, 
from such perception alone, it may, as a 
presufnption, not of law, but of fact, be infer- 
red, yet that whether that relation does or 
does not exist must d on the real 
intention and contract of the parties. 


Tt is certainly difficult to understand the 
principle on which a man, who is neither n 
real nor ostensible partner, can be held liable 
to a creditor of the firm. The reason given 
in Grace v. Smith that, by taking part of 
the profits, he takes part of the fund which 
is the proper security of the oreditors, is now 
admitted to be unsound and insufficient to 
support it; for of course the same conse- 
quences might follow in a far greater degree 
from the mortgage of the common property 


of the firm, which certainly would not of 
itself make the mortgagee a partner. 

Where a man holds himself out as,a part- 
ner, or allows others to do it, the case is 
wholly different. He is then properly estop- 
ped from denying the character he has as~ 
sumed, and upon the faith of which credit- 
ors may be ed to have acted. A 
man 8o acting may be rightly held liable as a 
partner by estoppel. í 

Again, wherever the agreement between 
parties creates a relation which is in sub- 
stance a partnership, no mere words or de- 
clarations to the contrary will prevent, as 
regards third persons, the consequences 
flowing from the real contract 

Numerous definitions by text-writers of 
what constitutes a partnership are collected — 
at the end of the Introdustion to Mr. Lindley’s 
excellent Treatise on this subject. Their 
Lordships do not think it necessary to refer 
particularly to any of them, or to attempt to 
give a general definition to meet all cases. ` 
It is sufficient for the present decision to say 


„that, to constitute & partnership, the parties 


must have agreed to carry on business and to 
share profits in some way in common. 

It was strongly urged that the large powers 
of control, and the provisions for empower- 
ing the Rajah to take possession of the oon- 
signménts and their proceeds, in addition to 
the commission on net profits, amounted to 
an agreament of this kind, and that the 
Eajah was constituted, in fact, the managing 
partner. 

The contract undoubtedly confers on the 
Rajah large powers of control. Whilst his 
advances remained unpaid, the Watsons 
bound themselves not to make shipments, or 
order consignments, or sell goods without his 
consent. No money was to be drawn from 
the firm without his sanction, and he was 
to be consulted with to the afflce 
business of the firm, and he ss direct: 
a reduction or enlargement of the estab- 
lishment. It was also agreed that the ship- 
ping documents should be at his disposal, 
and should not be sold or hypothecated, or 
the proceeds applied without his consent; 
and that all the proceeds of the business 
should be handed to him, for the purpose of 
extinguishing his debt. 

On the other hand, the Rajah had no 
initiative power: he could not direct what 
shipments should be made, or consi ts 
ordered, or what should be the course of 
tade He could not require the Watsons 
fo continue to trade, or even to remain in 
partnership; his. powers, pagar lgrge, 
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were powers’ of. control only. No doubt, He 
might have laid his hands on the proceeds of 
the business; and not only so, but it was 
agreed that all their property, landed and 
otherwise, should be answerable to him as 
security for his debt. 
* Thelr Lordships are of opinion that by 
these: arrangements the parties did not 
intend to create a partnership, and that their 
true relation to each other under the 
ment was that of creditor and debtors. The 
Watsons evidéntly' wished to induce the 
Rajah to continue his advances, and, for that 
purpose, were willing to give him the largest 
security they’could offer ; but s partnership 
was not contemplated, and the agreement is 
really founded on the assumption, not of 
commutity of benefit, but of opposition of 
interesta. i 

It may well be that, where there is an 
agreement to share the profits of a trade, 
and no more, a contract of partnership may 
be inferred, because there is nothing to 
show that any other was contemplated; but 
that is not the present case, where another’ 
. ang- diferent contract is:‘shown to have been 
intended, -vis, one of loan and security. 

Some reliance was placed on the Statute 


28 and’ 29 Wict, œ 86, which enacts that: 


the advance of money. to a firm upon a con- 
tract that the lender shall receive a rate of 
interest varying with the profite, or a share 
of the profits, shall not, of itself, constitute 
the lender a partner, or render him tespon- 
sible as such. It was argued that this raised 
an implication that the lender was so respon- 
sible by the lew existing before the passing 
of the Act. The enactment is no doubt 
entitled to great weight as evidence of the 


law, but it is by no means conclusive ; and |, 


when the existing law is shown to be different: 
from that which the Legislature supposed it 
to-be, the implication arising from the statute 
cannot operate as a negation of its existence. 
What may be the effect of the positive enaot- 
ment contained in the 5th Clause of the Act, 
so for as regards England, it is: not necessary 
for their Lordships to consider. The Indian 
Act, XV of 1866, passed after this contract 
was made, does not contain that provision. 

It was strongly insisted for the appellants 
that if “a true partnership” bad not been 
created under the ent, the Watsons 
were constituted by it the agents of the Rajah 
to carry on the business, and that the debt 
of the plaintiffs was contracted within the 
scope ‘of their agency. 

‘ Of course, if there was no partnership, 
the implied agency which flows from that 
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ithe Rajah. 
„create, by operation of law, a relation oppos- 
‘ed to the-real agreement and. Intention of 
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relation cannot arise, and tHe relation of 
principal and agents must on some: other 
ground be shown to exft. Itis clear that 
this relation was not expressly: created, and 
was not intended to be created by: the agree- 
ment, and that, if it exists, it must arise by: 
implication. It is said that it ought to be 


implied from the fact of the commission-on 


profits, and the powers of control. givati to 
Bot this.is sgain an, attempt to 


the parties, exactly in the same. manner. as 
that of partners was sought to be established, 
and on the same facts and presumptions. 
‘Their Lordships have already stated the 
‘reasons which bave led them ¢o the conclasion 
„that the trade was not agreed. to be carried, 
‘on for the common benefit of the Watsons 
‘and the Rajah, so as to create a partnership ; 
‘and they think there is no sufficient und 
for holding that it was carried on for the 
‘Rajah, as principal, in any other character. 
'He was not, in any sense, the owner of the 
business, and had no power to deal with it as 
owner, None of the ordinary attributes of 
|principal belonged to him. The Watsons 
were to carry on the business; he could 
neither direct them to make contracts, nor to 
deal with particular customers, nor to’ trade 
‘in the manner which he might desire: his 
‘powers were confined to those of control and 
security, and, subject to’ those powers, the 
Watsons remained owners of the business 
jand of the common property of the firm. 
;The agreement in terms, and,,as their’ Lord- 
‘ships: think, in substance, is founded’on the 
‘relation of creditor and debtors, and’ esta- 
'blishes no other: ` 

Their Lordships’ opinion in this case is 
founded on their belief that the contract is 
Teally and in substance what it professes to 
be, vis, one of loan and security between 
debtors and their creditor. If cases should 
occur where any persons, under the guise 
of such an arrangement,.are really trading 
as principals, and putting forward, as osten- 
sible traders, others who are really their 
agents, they’ must not hope by such devices 
to escape liability ; for the law, in cases of 
this kind, will look at the body and substance 
of the arrangements, and fasten responsibility 
on the parties according to their true and 
real character. 
,. For the above reasons their Lordships 
think that the Judges of the High Court, in - 
‘holding that the Rajah was not liable for the- 
debts of the firm of W. N. Watson and Co, 
took a correct view of the case; and they 
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will, therefore, humbly advise Her vans 
to affirm-their judgment, and-to dismiss 
appeal with costs. e 





The 2nd August 1872 
Present: ' 


The Right Hon'ble Sir James W. Colvile, 
Lord Justico James, Sir Barnes Peacock, 
Lord Justice Mellish, Sir Montague 
Smith, Sir Robert P. Oollier, and Sir 
Lawrence Peel. 

Jurisdistion—Menicipal Courts—Es-king of 
Delhi— Morigage. 

On Appeal from the High Court in the Pun- 

jaud. 


J 
Rajah Salig Ram and others, 
: versus 


The Secretary of State for India. 


State for India in Council, is the defendant. 
The suit was commenced on the 28th of 
November 1864, in the Court of the Deputy 
Commissioner of Delhi, to recover the sum 
of 68,853 rupees odd, alleged to be due for 
principal and interest on certain bonds, 
which in the plaint are called mortgage 
bonds, executed by the late ‘king of Delhi. 

It was correctly stated by Mr. Justice 
Boulnois, in delivering his judgment in the 
Chief Court of the Punjaab, that the bonds 
all acknowledged debts, but that all did not 
mention the’ property by which the debts 
were secured, 
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~The plaint, after stating that the claim is 


on four mortgage bonda, of which the dates 
and amounts are specified, proceeds to de- 
ribe the grounds of the defendant’s Hability 
in the followi{ug words :— 

“ The defendant, owing to the late mutiny, 
confiscated all the landed estate of the late 
king, but by a Oircular No. 112 of the 


Judicial ‘Commissioner of these provinces, 


under the orders of the Supreme Govern- 
ment, all mortgages effected by the late king 
on those estates which the defendant has 
confiscated are to be paid. The plaintiffs 
having failed in their application to be 
eimbursed, as will be seen by the proceed- 
ings regarding their claim, and referred to 
law to obtain their remedy, „are -necessitated 
to file this suit, and pray -that a summons 
may issue against the Pfondant, and he be 
declared to pay the smount claimed with 
interest at the rate specified in-the bonds up 
to realization of decree with. costs.” 

The plaint, as pointed out by Mr. Forsyth, 
the learned-Counsel for the defendant, is not 
a suit for ejectment or foreclosnre, nor does 
be declared 
a.trustee for the plaintiffs of the revenues 


collected from the hypothecated villages. 


It does not even allege that the defendant, at 
the.time of the commencement of the suif, 
was in possession of the property. The 
claim appears in -its terms to be founded 
on a right alleged to have been 
by -the Oiroular No. 112 of the 
Judicial Commissioner. It is to be remarked 


that the plaintiffs do not claim merely the 


value'of the property mortgaged, -far, in the 
Vilth Article of their written statement, 
they say “ the-defendant is liable to the fall 
amount of claim, though jt may exceed the 
value of the property morigaged, or return 
the-same.to them.” - 

It was in consequence contended by the 


.respondent’s Counsel, with .great force, that 


the claimant mpst be held to the claims 
made by him; and that unless he 
conld succeed in ghowing that the Circular 
had given him the right alleged, his claim 


‘most necessarily be dismissed. Having re- 


gard, however, to the written statement of 
the defendant, to the issues raised, and the 
mode in which these issues were disposed of 
in the Courts in India, their Lordships have 
in this case thought it right to consider the 
whole matter as it was presented to those 
Courts and at their Lordships’ bar. 

Tt wust-be,taken upon the evidence that 
the late king wag, at the time of the confls- 
cation, indebted to the plaintiffs upon the 
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bonds set forth in the plaint, and that either 
by the terms of thé bonds or by bis letters 
to Sir Thomas Theophilus Metcalfe, the 
Resident at the Court of Delhi, the king 
had, so far as he lawfully could, assigned 
‘and appropriated to the discharge of the 
bond debts certain amounts which the Resi- 
dent was requested to pay yearly out of the 
revenues of certain of the royal Targool 
villages, Jt is admitted, in the Ist and 2nd 
Articles of the defendant's written state- 
ment, that the property so alleged to have 
been mo to the plaintiffs was, toge- 
ther with all rights and interests in and in 
Tespect of it, seixed and appropriated on 
behalf of the British Crown. 

Several defences were set up in the writ- 
ten statement of the defendant, but for the 
purpose of this appeal it is not n ry to 
consider any of them, except the Ist, d, 
Vth, and Vith. The Ira, which relied 
upon Section 20 Act IX of 1859, and the 
IV th, which set up that the defendant was by 
Act XXXIV of 1860 indemnified from all 
liability of every kind in ‘respect of seizure 
and appropriation of the property alleged to 
have been m , Were abandoned by the 
learned Counsel for the defendant upon the 

ument of this appeal, 

e first ground of defence was that the 
property alleged to have been mortgaged to 
the plaintiffs was, together with all rights 
and interest in and in respect of it, seized 
and appropriated by the defendant on behalf 
of the British Crown, on political grounds, 
as an act of State, and that consequently no 
claim against the defendant, as having thus 
taken ion of the said property, was 
cognizable in the Court in which the suit 
was instituted, or in any other Municipal 


The Ind was similar to the Ist, with the 
addition that the seixure was “during the 
continuance and in the prosecution of war.” 

The Vth and VIth were as follows :— 

“WV. That the Circular No. 112, on 

, which the plaintiffs grounded their right to 
demand from defendant the debts they sued 
for, was simply a private order addressed by 
one officer oF Government in his executive 
capacity to others, directing them, as a 
matter of mere grace and favor, to relax in 
certain cases, where they would have operated 
hardly, the laws under which Government was 
free from legal liability in respect of debts 
secured on the Delhi Orown'property, and 
certain other property, which had oome into 
ita Possession as a consequence of the rebel- 
-lion and: war of 1857, and that the issuing 


of such an order could be of no effect what- 
ever to bind the Government as defendant in 
a Municipal Court. ° 

“YL That the said Circular did not 
authorize the exercise of this grace and 
favor in respect of the debts claimed by the 
plaintiffs, as was clear from the wording of 
the said Circular, and as was farther clear 
from the Circular V of 1861.” 

Several issues were raised. Of these the 
only-important ones to be considered are the 
Ist, IVth, Vth, and VIth.- 

They are as follow :— 

“IL Was the eeixure of these properties 
by Government such an act of State or act 
of war as is not cognizable by a Municipal 
Court ? 

“TV. Has the Circular in question the 
force of a legislative enactment? , 

“Yy. Do the Ciroulars issued by the 
Judicial Commissioner of the Punjanb, in 
his executive capacity, bind the Courts of 
the Paunjaub or not ? 

“YL Does Circular 112 apply to the 
debts claimed by the plaintiff ?” 

The case was tried by Mr. Coldstream, 
the Deputy Oommissioner of Delhi, who, in 
avery elaborate and well-considered judg- 
ment, found those issues for the defendant, 
and gave judgment in his favor. A regu- 
lar appeal was preferred from that judgment 
to the Commissioner of Delhi, who upheld 
the decision of the Assistant Commissioner. 

A special appeal was then presented to 
the Ohief Court of the Punjaub. That 
appeal was dismissed upon the ground that 
the suit was not cognisable in a Municipal 
Court. The appeal to Her Majesty in ' 
Council is expressed to be against the judg- 
ment of the Chief Court of the Punjaub 
and the several judgments of the Oommis- 
sioner and Deputy Commissioner of Delhi. 
There is no dispute, however, as to the facts, 
and the questions now to be considered are 
whether the seizure or confiscation of the 

perty of the late king was an act in 
passes of which the Manicipal Courts have 
jurisdiction ; whether the Oircular Order of 
the Judicial Commissioner, No. 112, vested 
a right of action in the plaintiffs which can 
be enforced against the Government by a 
Court of Law; and whether the plaintiffs 
had a right or interest in the property which 
was not affected by the confiscation of the 
king’s domains, The last was the proposi- 
tion mainly relied on by the appellant's 
Counsel elos their Lordships. 

The Commissioner of Delhi remarked in 
his judgment “that in the use of tho words 
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t oonflscation’ and ‘seizure’ and ‘ appropri- 
ation,’ the Court did not perceive any mate- 
rial distinction or di€erence, and one of the 
grounds of appeal to the Chief Court was 
that the ruling of the Commissioner as to 
the meanings of those words was erroneous, 
The appellants say, in the second ground 
of their appeal, ‘the king of Delhi’s pro- 
perty was confiscated,’ and the appellants 
do not dispute the right of Government to 
confiscate it; but the king had only aright 
to that which remained after satisfying the 
appellant’s claim, and to this alone is the 
defendant entitled by virtue of confiscation. 
The appellant’s property was not conflecated.” 

Mr. Kay, in his argument, treated the 
word ‘confiscated’ as if it were used in the 
sense of forfeited fora crime, and he cited 
casos to show the distinction between ‘ for- 
feiture’ and ‘ escheat.’ 

_. The former, he urged, did not affect bond 
Jide inoumbrances created by the offender 
before forfeiture. He admitted that the con- 
fiscation wasan act of State, but he denied 
that it affected the rights which the plain- 
tiffs had derived from the king by virtue of 
. the mortgages. 

His argument as regards the effect of a 
forfeiture upon a regular conviction for a 
crime would have been correct if he could 
have shown that the confiscation of the 
king’s property was an act in the assertion 
of a right conferred by the law of forfeiture. 

But such was not the case. Neither was 
the law of forfeiture in force in the case of 
natives of India convicted of crimes beyond 
the limits of the Supreme Court, whatever 
might have been the case within those limits 
(as to which it is not necessary to express 
an opinion), nor did the Government affect 
or purport to act under any such law. 

The word ‘conflecation,’ os used by the 
Commpissioner of Delhi, in his proceeding of 


the 8rd of October 1857, does not import that | try 


the appropriation to the public use was for a 
crime. He says, the confiscation of all the 
Crown villages, &., kaving been deemed pro- 
per, &c., it ls ordered, &c., that perwannahs be 
esued to the Tehseeldahs, &¢., to confiscate all 
the villages, &o. In other words, the revenues 
were to be brought into the public treasury. 
The word ‘confiscation’ does not per se 
necessarily import that the appropriation is to 
be made as a penalty for a crime; and even 
when used in that sense, it does not necessari- 
ly imply that the forfeiture has accrued upon 
con but may also be properly used as 
applicable to appropriations by Government 


as an act of State of the property of a publio 
enemy, or of a subdued or deposed ruler. 

The Deputy Commissioner found as a fact 
that which is well known as a matter ‘of his- 
tory, that the king was not tried by a regu- 
lar Court and that his trial by a Court under 
a special commission did not take place for 
some months after the attachment had taken 
place. 

Mr. Justice Boulnois in his judgment 
(p. 80), says :—“ After the mutiny in 1857, on 
the 18th of September in that year, the king 
of Delhi was captured by the British Govern- 
ment, and made a prisoner of war, having 
been for some time the nominal head of the 
insurgents in Delhi. On the 8rd Ootober in 
that year, the Commissioner of Delhi, on 
behalf of the Government, attached and took 
possession of the ex- s lands. This appro- 
priation accompanied extinction of the 
political existence of the representative of 
the Delhi line of kings. It did not affect 
to justify itself on any ground of Municipal 
law; and it seems to have been (considering 
the person who had owned the property 
seized) an act of power on the part of the Bri- 
tish Government exercised in a matter of 
State. There is, however, additional evidence 
to show that the authority of Government in 
that character, which renders it superior to 
positive law, was brought to bear in this act, 


for the seizure of the King’s lands was an 
appropriation of an enemy's property, fia- 
grante bello.” ' 

It is not n to an opinion 


as to what is the effect of the seizure of pro- 
perty of a subject by a Government in the 
exercise of the powers of war in putting 
down an insurrection, especially in those cases 
in which the subject has not joined in the 
insurrection: nor is it necessary to deal with 
the cases which have been cited from the 
American reports in regard to acts which 
took place during the late war in that coun- 
. The case of the plaintiffs, who claim 
under grants from the king, is very different 
from that of. a subject deriving title under 
an ordinary tenure. : 

It is necessary to consider under what oir- 
cumstances the late king of Delhi acquired 
a title to the property charged with the 
payment of the bond debts, if, indead, he 
ean be held to have had any legal title what- 
ever to the same, beyond the mere will of 
the British Government. As to this point, it 
appears that, after the Emperor Shah Aulum, 
the grandfather of the late , bad been 
rescued from the power of lut Rao 
Scindia and placed under the protection of 





the British Government, it beeame-a matter 
of political expediency to determine the 
nature ayd extent of the „provision :to be 
assignSd for the support of Majesty and 
of the royal ‘household. 

The subject was fally discussed in the 
notes of instructions transmitted by Mr. Ed- 
monstone, the to Government, to 
Colonel Ochterlony, the Resident at Delhi, in 
a letter dated the 17th November 1804 
(4 “Wellesley es 287), of which 
notes a. copy was dispatched to His Ex- 
cellency the Qommender-in-Ohief. Subse- 
quently, on the 28rd May 1805, the final 
determination of the Governor-General in 
Council upon the subject was communicated 
to the Resident at Delhi, by letter from the 
Secretary to Government of that date (see 
same vol, p. 542). 

That arrangement was as much an act 
‘of State as if it has.been carried -into effect 
ae formal treaty signed ,by ithe Britis 

vernment. i 

Municipal Courts have no jurisdiction to 
enforce engagements between sovereigns 
founded upon treaties, (East India Com- 
pany v. Syad Ally, 7 Moore’s Indian Appeals. 
œ 555; the Nabob of the Carnatic, 2 -Vea, 
Jonr. :Repts., p. 56.). The. Government, 
when they deposed and oonflscated the pro- 
perty of the late king, as between them and 
the king, did not affect ‘to do so under any 
mn right. Their acts can be judged of 
only by the law of nations: nor is it open to 
any other person to question the rightfulness 
of the deposition, or of the consequent ,con- 
fiscation of the king’s property. ` 

If, shortly after the arrangement had been 
made, the British Government had found 
it necessary, as a matter of political expedi- 
ency, to alter, without the consent of Shab 
Aulum, the arrangements introduced into the 
assigned territory, it is impossible to conceive 
that a: Court of Law would have had juris 
diction to enforce the arrangement in a suit 
brought by His Majesty, either by granting 
. a specific performance or by awarding 
damages for the breach of it. 

The king of Delhi having joined in hosti- 
lities against the British Government, having 
renounced their protection, and having en- 
deavoured to in his former absolute 
rights of sovereignty, the British power over 
those territories which had been assigned 
for his support was for a time suspended. 
Delhi fell before the British arms, the terri- 
tories were recaptured, the power of the 
British.Government wes restored, and -the 
kibg of Delhi was taken as a prisoner of 
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war. The revenues and territories which in 
1804 were byan act of State sesigned for 
the maintenance of Skah Aulam and his 
household, were in 1857 also by an act of 
State resumed and confiscated. 

The seizure and confiscation were acts of 
absolute power, aud were-not acts done under 
color of eny legal right, of which e Mani- 
cipal Court-could take izance. 

The status of ‘Shah Aulum was that of a 
king. He was treated and recognized by 
the British Government as a king, and not 
merely as-a jagirdar holdjng nnder.an ordi- 
nery grant from the British Government, 
He was tho grandson of Shah Aulum, and 
neither he nor any of his ancestors-had ever 
been deposed by his own subjects.or.by the 
British Government or by any other power. 
Shah Aulum was described by Lord Welles- 
ley in his Despatches sometimes as the “nn- 
fortunate representative of the house of 
Timour,” sometimes as “the Moghul,” and 
again os “the Emperor.” It ‘is unnecessary 
here to refer more particularly to the extracts 
from the Despatches which have been polated 
out in the exhaustive arguments in the Low- 
er Courts. If further arguments were neces- 

, with reference to the status of the late 
king and of his grandfather Shah Aulum, 
the despatch of Lord Wellesley to the Secret 
Committee of the Court of Directors of the 
East Indian Company of the 18th July 
1804 (4 Wellesley Despatches, page 182) 
might be referred to. 

The states of the king of Delhi and that 
of the: Begum Sumroo were very different, 
The latter was held not to be a Sovereign 
Princess, but a mere jaidadar under Solndias 
and this fact distinguishes the present oase 
from ‘that of Forester and others. o. The 
Secretary of State for India,* in which.the 
judgment of the Judicial Committee was 
pronounced on the 18th of May last. In 
that case it was also held that the -act of 
Government was not-the seizure by arbitrary 
power of territories, which up to that time 
had belonged to another sovereign State ; 
but that it was the resumption of lands 
previously held from the Government under 
a particular tenure, upon the alleged deter- 
mination of that tenure. It was said :—'" The 
possession was taken under color of a legal 
title, that title being the undoubted right of 
the sovereign power to resume: and retain 
or asseas to the public revenue all lands 
within its territories upon the determination 
of the tenure ander which they may have 
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been exceptionally’ held free. If by means 
of the continuance of the tenuare or for other 
cause a right be cl@#imed in derogation of 
this title of the Government, that claim, like 
any arising between the Government and its 
subjects, would primé facie be cognizable 
by the Municipal Courts of India.” 

The seizure of the royal Targool villages 
for the reasons above given does not fall 
within the.ruling of Forester and others v, 
The Seore of State for India, but is 

verned by the principles laid down in the 
essary of. State in Council v. Kamachee 
Boye Sahiba* (7 Moore’s Indian Appeals, 
476, &o.) ; The East India Company's. Syad 
Ally (id. 556,y and in other cases in whieh 
the same principle is affirmed. But it is con- 
tended that these considerations do not 
necessarily determine the right of the.mort- 
gagees; who are British subjects, to what 
they olalm. It is argued that the’ British 
authorities bad given Shab Aulum estates 
in British territory to be dealt with at his 
free-will and pleasure, so that the charges 
bond fide created by him while’ in pos 
session, de faoto and de jure, as owner, 
survived his deposition. But their Lord- 
ships are-clearly of opinion that no such 
ownership or power of disposition’ was’ con- 
ferred upon Shah Aulum or his succes- 
sors. The territories were: assigned’ to him 
for the support of his royal'dignity and the 
due maintenance of himself and family: in 
their high position., If he had died or 
abdicated, his successor would have: taken 
the popari i the same way, free from all 
charges, It was a tenure (so far os it war 
a tenure at all) durante regno, and on his 
deposition his estate and interest ceased; and 
all charges and {noumbrances created by him 
out of that estate fell with the estate itself. 

Their Lordships are further clearly at 
opinion that the Circular Order No. 112 
does, not amount to a law. It was not 
enacted as a low, nor did it: purport to be a 
law; and it does not fall within the mean- 
ing of the-24 and 25. Vict. c. 67. 

The Clroular wes merely a Oircolar from 
the Judicial Commissioner, forwarding, fo! 
the information and guidance of the Com- 
missioners of the several divisions of the 
Panjaub, a copy of: correspondence between 
the Government of -the Punjaub and the 
Government of India on the question of 
the liability of Government for the debts of 

. Tebels whose estates had been confiscated for 
rebellion, ` 
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It is clear from the whole tenor of the 
correspondenca which i ae out of 
certain questions referred by the Judicial 
Commissioner of the Punjaub for the’ decl- 
slon of the Lieutenant-Governor of the 
Provinoe, that the ‘Goveriment did not 
intend to lay down any rule of law for the 
breach of which redress might be obtained 
in a Court of Law, or to use the words of 
Lord Kingsdown, in 7 Moores Indian 
Appeals, 588, “to submit the conduct of its 
officers, in the execution of 'a political 
measure, to the judgment of a legal tribunal.” 
They intended only to declare the course 
which o sense of justice and equity would 
induce them, in their discretion and: as an aot 
of favor, to adopt. The correspondence in 
Circular No. 112 did not apply to the Appel- 
lants’ case. That was: treated of in: the 
Circular of the 12th January 1861, in coon- 
tinwation of Circular No. 112. In that 
Circular of the 12th January 1861, the cor- 
respondence on the subject of the appellante’ 
dika was forwarded, and amongst other 
letters one from the Officiating Secretary to 
the Government of India, to the Seeretary of 
the Government of. the Punjaub, dated 28th: 
December 1860. - In that Totter, paragraph 
6, it is written — 


“6. The general rule is that rent-free 
estates, secured by grants from Government, 
are not liablé for the debts of deceased 
grantees. The exception is in the onse of 
such estates which have been confiscated, 
and this exception is based on the considera- 
tion that ‘ the interests of justice require the 
protection of creditors from the effects of a 
political catastrophe which they could not 
have foreseen.’ But creditors who, like 
Salig Ram and Davee Singh, joined the rebel- 
Hon voluntarily, accepted such security for 
their claims as the rebel cause might offer. 
They not only foresaw, but assisted to 
produce the catastrophe, and therefore the 
interests of justice do not require that they 
should be protected from its effects. They 
may have ali that they are entitled to by 
the letier of the law; but the Governor- 
General would deny them that which oan 
bs claimed only as a favor, for it is in the 
essencs of a concession by favor that it 
eee be withheld where favor is not 

ue. 


“7, The Governor-General is of opinion 
that neither Salig Ram and Davee Sinugh’s 
¢laim, nor that of any other creditor of the 
ex-king, who has been convicted of rebellion, 
to the liquidation of their debts from the 
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‘Even if the prior Cironlar, on which the 
ap ta rely, could, on any fair principles 
of construction, be held to be a legisla- 
tive recognition of the rights of the creditors 
of the deposed PHF to be paid out of 
the ‘revenues of the deposing vernment 
(the only way in which it could avail the 
plaintiffs), the last Circular is an act of like 
character, of equal validity, 


and equally 

binding on the Courts of Law. 
Their Lordahipe think it desirable to make 
a fow observations on the case of Narain 
Doss v. The estate of the late King of Delhi,* 
in which this Board came to a conclusion in 
favor of a claimant under the Oirculars 
in question. The title of the cause itself, 
in which the estate was named as a party, 
shows how it came to be a matter of judicial 
cognizance. The plaintiff there was admit- 
ted to claim against the estate. But he was 
put to prove that he was such-a creditor as 
he alleged himeslf to be,—that he was one of 
the oreditors intended to be protected, by the 


Circulars. That issue having been raised. 
and ee been, by the act of the Govern- 
ment itself, pot in a train of judicial investi- 


gation by the legal tribunals, iad to be deter- 
mined in the same manner and on the same 
rinolples as any other issue legally raised 
any ordinary litigation, and the , determi- 
nation was that the plaintiff had established 
his claims under the Circular, as alleged, and 
that the objections to it had failed. That 
case has no application to the present, in 
which the' appellants were peremptorily 
excluded from the benefit of the Circular. 
Their Lordships are of opinion that the 
judgments from which this appeal wa 
referred were correct, and they will humbly 
report to Her Majesty that, in their opinion, 
those judgments ought to be affirmed, and 
this appeal dismissed with costa. 


The 16th August 1872. 
Present: 


The Hon’ble Sir Riehard Couch, Kt., Chief 
Justice, and the Hon’ble A. Ainslie, 


Judge. 
Case No. 217 of 1872. 


Suit upon Sorde ee E Bere 
—New 





* 10 W. R, P. O, 56 


ee a decision passed by 
the Additional Judge of Tirhoot, dated 
the 14th Septembew 1871, affirming a 
decision of the Subordinate Judge of 
that district, dated the 22nd May 1871. ' 


Mohun Senee (Plaintiff) Appellant, 
versus . 


Bahadoor Singh and others (Defendants) 
Respondents, 


The Advocate-General for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 


Couch, C.J.—Wa think that both the 
Courts have avoided trying what appears 
to have been the real question between the 
parties. 

The plaintiff sued on a bond, which, it 
is not disputed, was executed by the defend- 
ant; and the answer to the suit was that the 
bond had been satisfied by an arrangement 
that the amount of the bond should be taken 
out of the purchase-money of property sold 
by the defendant to the plaintiff, and the 
balance was to be paid to the defendant. 
The plaintiff's answer to that is, “it is true 
that there was a sale of the property as you - 
allege, but there was a representation as to 
the quantity of land sold, which was false, 
and on that ground, I am entitled and I 


“olaim, to avoid the sale, and then there will 


be no purchase-money out of which my bond 
can be satisfied.” . 

The real question to be tried was, whether 
the sale was a good one and was to be’ oar- 
ried out, in which case the bond would be 
satisfied in the way contended for, or whe- 
ther the circumstances were such that the 
plaintiff was entitled to avoid the sale, and 
then there would be no way of satisfying 
the bond. Both Qourts seam to have con- 
sidered that they ought not to try that ques- 
tion ;—they seem to have thought that there 
was a sale in effect, although it might’ not 
be binding and might be avoided; that the 
bond must be treated as satisfled, and this 
question must be tried in some other mit, 
and the plaintiff would have to bring a suit 
to set aside the sale, The question was to 
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be determined, and might well be determined 
in this suit. The case mast be remanded 
to the firat Court to gry that question whioh 
scoms to us, so far as we can see at pre- 
sent, to be the real question in the case be- 
tween the parties, The decrees must be 
reversed and the suit remanded for re-trial, 
both parties being at liberty to give such 
evidence as they may be advised. 


The 15th August 1872, 
Present : i 


The Borbe P. B. Kemp and F. A. Glover, 
Judges. 


Probate of Will— Nephew — Brother— Widow. 
| Case No. 196 of 1872. 
Misogllancous Appeal from an order passed 
_ by the Judge .of East Burdwan, dated 
. the 4th of April 1872. 
Chander Shikur Mullick (Petitioner) 
Appellant, 
= versus 


` Sham Chand Mallick (Opposite Party 


Baboo Mohendronath Seal for Appellant 
No one. for Respondent.. 


Kemp, J.—Tus is an application for 
bate of the will of one Tarechand Mallick. 
This will was executed on the 26th of Assin 
1277, and Tarachand died in Kartick of the 
sameo year. The ap t before us who ap- 
plied for probate is Chander Shikur Mallick, 
the nephew of the deceased ; he was opposed 
by Sham Chand, the brother of the deceased, 
who claims to be the guardian of the widow 


of the deceased. The Judge has 1ejected the |. 


pepe of the petitioner for probate, on 
und mainly that it is v ‘ae 
that Tarachand should leave his sual 
perty to the son of his elder brother, miler 
than to his widow or the brother with whom 
he lived in commensality. Nobody has ap- 
peared for the respondent in this Court. The 
ground of appeal taken is that the Lower Court 
was wrong in holding that the will was not 


proved, inasmuch as the evidences on the re- 
cord very clearly shows that it was executed 
in the petitioner’s favor by his uncle, the late 
Tarachand Mullick. We have read the will 
and heard the evidence, There is, we think, 
nothing whatever improbable in this will; 
on the contrary, it is just the kind of will 
which we should expect a man in Tara- 
chand’s position to make. ‘The party in 
whose favor the will is made,. Chunder 
Shikur Mallick, was the nephew of the tes- 
tator. Fora long time it was a moot point 
whether, a nephew existing, the adoption of 
other person would be valid under the 
Hindoo law. This nephew was brought up 
Tarachand Mallick, and was the object'of laed 
special affection ;' Tarachand wasmarried to 
a girl of: a very immature ago, and this girl 
was left to the protection and care of the 
nephew ; the property is not a large one, 
ing. of the value of some Ra. 400, and 
ting of several small holdings: We 
therefore see nothing whatever improbable 
in the arrangements made by the deceased. 
There is evidence to the execution of this 
will, and it is also clear that some of the bro- 
thers of the deceased had separated from, 
and were not on good terms with, the testa- 
tor. On the whole, therefore, we think that 
the Judge was wrong in not granting a pro- 
bate of ‘the will of Tarachand Mu to the 
petitioner. 3 
We therefore decree this a with costs, 
reverse the decision of the Ju and direct 
him to t probate of the will to the peti- 
tloner, Chunder Shikur Mallick. 


The 16th August 1872. 


ro- |» : Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Aat VIII of 1859 s. 230—Bonré Possessrion— 

Tils — ; 


Caso No. 1166 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 24th February 1871, reversing 
a decision of the Moonsif of Kytee, 
dated the 19th March 1870. 

Woomesh Chunder Roy (Defendant) 
Appellant, 


versus 


Beharee Lall Pallit (Plaintiff) Respondent, 
57 
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Afr. R. E. Twidale and Baboo Bhowanee 
Churn Dutt for Appellant. 


Baboo Kallee Prosunno Dutt for 
Respondent, 


partying tha allegation’ to claim to here his ttle 


Glover, J.—THe question we have to 
decide in this special appeal is whether the 
Subordinate Judge has rightly carried out 
the order of remand passed by this Court in 
March 1869. , By that order, which is to be 
found in Vol. XI, Weekly Reporter, pege 197, 
the Subordinate Judge was directed to try 
whether, under the provisions of Section 280 
of the Code of Civil Procedure, the property 
in sult was bond fide in the possession of 
Beharee Lall on his own account or on ac- 
count of some person other than the defend- 
ant.. The Subordinate Judge bas considered 
himself bound by the terms of that order to 
go no farther than the question of bond fide 
possession, and has refused distinctly to go 
into the question of title, The words of ‘the 
order which we have just now read, no donbt 
‘prima facie appear to apply simply. to the 
question of possessicn, but there can be no 
doubt that the meaning of the Division Bench 
was that the case should be determined with 
reference to the whole of Section 280; and it 
has been held by a Full Bench of this Court; 
in the case of Radha Pearee Dabes Chow- 
dhrain v. Nobin Chonder Chowdhry, re- 
portedin Vol. XII, Weekly Reporter, F. B. 
80, that the question of bonå fide 
sion is only one part of the Section, but that 
proof of bond fide possesaion will enable the. 
party making the allegation to claim to have 
his right investigated. The Chief Justice on 
this part of the case says, that “ the Court is 
“to proceed to investigate the matter in dis- 
“pute. Now, what is the matter in dispute ? 
“T think that the matter in dispute is the 
“right of the decree-holder to dispossess the 
“applicant of the property under the decree, 
“and the subsequent words Which state the 
“ grounds upon which the applicant may come 
“to the Court do not restrict the meaning of 
‘these words, but are intended to show the 
“cases in which the applicant is entitled to 
“ oome to the Court, Unless he can show that 
“he was bond fide in possession on his own 
“ acoount, or on account of some other person, 
“he bas no right to apply to the Court; but 
“if he can do that, and if the Court is satis- 
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“fled that there was probable’ cause for his 
“application, the Court may. receive it, and 
“ proceed to investigate the matter.” There- 
fore, the object with which this suit was 
remanded was that, after seelng whether the 
objector could prove that he was bond Ada 
in possession, the Court should determine, 
between the decree-holder and the in 
possession, which of them had a better right 
to hold thé property in dispute. It appears to 
us that on this part of the case the ruling of 
the Full Bench entirely. disposes of the ques- 
tion. 

Then comes the next point as to whether 
we dught not`to remand the oase to the, 
Subordinate Judge in order to try the 
question of title, he having, as before stated, 
distinctly refused to go into that question on 
the ground that the remand order forbad 
him to do so. It a to us that it would 
be useless to follow suth a course in the 
present case, inasmuch as the plaintiff claims 
to derive his title through one Denonath 
Pallit, who is said to have purchased a certain 
Interest in this property in 1859. Now it so 
happens that, in a suit which was brought by 
the present appellant against this Denonath, 
which sult wos decreed in appellant's favor, 
and which decision was affirmed in appeal by 
the Jndge, Denovnath Pallit never appealed ; 
and the result of the order of the Judge, now 
become final, was that Denonath had no 
interest whatever in this ‘property. Now 
the sale:to the plaintiff by Denonath dates 
after the time when he was thus declared to 
have no interest in the property, and there- 
fore he had nothing to sell. We remark, 
moreover, that in the plaintiff’s own kobala 
there is a reoital to the effect that the vendor 
Denonath had no title, and that the porchas- 
er would have to fight out his title in Conrt. 

We reverse the order of the Subordinate 
Judge and restore that of the Moonsiff with 
costa, ` ' 





The 17th August 1872. 
Present: 


The Hon'ble F. B. Kemp 
i Glover, Judges. 


Section 15 Charter Act'—Act XX of 1883, 
si 4g 5, 


Kbajah Ashraf Hossein, Petitioner, 


and F, A. 


versus 


, Mussamat Hazara Bogum, Opposite Party., 
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Baboos Mohines Mohun Roy and Odixash |'establishment, such as the one under con- 


Chunder Banerjee for Petitioners. 


Mr.C. Gregory and Baboo Ashootish 
Dhur for Opposite Party. ` 


` Kemp, J—Tauus is an application under 
the -provisions of Section 15 of the Charter 
Act. It-was contended that the Judge of 
East Bordwan had improperly rejected an 
application made the petitioner under 
Section 5 of Act of 1868. The applica- 
tion was made one Ashrof Hossein, the 
son of Surwar Hossein, deceased, to be ap- 
pointed mansegr of the endowment connected 
with the tomb of Klajah Anwar Sahib in 
the town of Burdwan. Opposition was made 
by Hasara Begum, the daughter of All 
Hossein, the younger brother of’ Surwar 
Hoassin, The Judge appears to have enter- 
tained the application, and to have heard the 
pleaders on both sides. He was of opinion 
substantially thet, inasmoch as there was 
no transfer of the endowed property under 
the provisions of Section 4 Act XX of 1868, 
the provisions of Séction 5 of the same Aot 
did not apply. He therefore, rejected the 
application with costa. 

e think that, under Section 15 of the 
Charter, this Court can only interfere where 
the Judge in the Court below either hgs acted 
without jurisdiction, or has declined to accept 


the jurisdiction vested in him by the law.* 


In this case we do not think that the Judge 
has declined to accept jurisdiction. He has, as 
already stated, entertained the application. 
He has heard the pleaders on both sides, 
and he has come to the conclusion that the 
Act does not apply to the property in dispute, 
and therefore that he cannot appoint the 
petitioner under Section 5. Under Section 5 


the appointment is in the discretion of the Surat, though the cass 


Court, and after considering all the circum- 
stances the Judge thought proper not to ex- 
erclse that discretion, 

Farther, on ref to the Act, we find 
that Act KX of 1868 applies to mosques, 
temples, and other properties endowed: for 
religious purposes or usage. Section 8 of 
the aforesaid Act enacts that, in the case of 
every mosque, temple, or other religious 


sideration, to which the provisions of either 
of the Regulations specified in Section 1 
of the Act, rome Regulation XFX of 
1810, Bengal -and another 
tlon of the Madras Code apply, ha Poel 
Government shall, as soon aa possibla after 
the passing of the Act, make special provision 
as provided for in Section 4 ; such provision 
being that, in the case of every mosque, tem- 
ple, or other religious establishment which, at 
the time of the passing of the Act, shall be 
under the management of any trustee, mana- 
ger, or superintendent, the Local Government 
shall, as soon as possible after the passing of 
this Act, transfer to such trustee, manager, 
or superintendent (provided that the nomi- 
nation of such manager, or superin- 
dent shall not vest in, nor be exercised by, 
nor be subject to the confirmation of, the 
Government or any publio officer) all endowed 
pro belonging to such establishment, 
this case, it is not shown by the peti- 
tioner that any such transfer was made by 
the Local Government, and therefore under 
Section 5 the Judge was perfectly right in 
refusing to exercise the jurisdiction vested in 
him by that Section, inasmach as the property 
had not been transferred under Section 4 b 
the Local Government. 
The rule must, therefore, be discharged 
with costs, | 





The 19th August 1872. 
- Present : 


The Hon’ble Sir Richard Couch, Knight, 
Chief Justice, and the Hon’ble W. Markby, 
Judge. ' 

Jurisdiction (of Court of Recorder, Rangoon) 

it against Defi noi dwelling witkin 
jerisdiotion. 


Reference to the High Court by the Record- 
er of Rangoon, dated the 81st July 1872. 


Anonymous. 
diotion 1n a sat brought agelast a deiendant dwelling in 
in a suit t a t in 


Case.— Tum question is whether the Court 
of the Recorder of Rangoon has jurisdiction 
in cases in which the cause of action has 
arisen within the local limita of the jurisdic- 
tion of the Court, but the defendant does not, 
at the time of the commencement of the 
suit, dwell within those limits ? A suit in / 
which the cause of action arose in Rangoon 
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has been, brought in the Court of the Rel 
corderof Rangoon against a defendant dwell- 
ing in Sorat. Before admitting the plaint, 

the Beoorder, of his own motion, submits 
the question above stated for the decision of 
the High Court. 

By Section 41 of the Burmah Court's 
Act, 1872, the Court, of the Recorder has 
jurisdiction “if, in the case of immovesble 
“ property, the subject-matter.of the sult is 
“ situate, or if, in all other. caseg, the defend- 
“ant, at the time of the commencement of 
“the suit, dwells or carries on business or 
“ personally works for gain within” the 
local limits of the jurisdiction of the Court 
as defined in the Act; but jurisdiction is not 
expressly given In cases in which, at the time 
of the commencement of the suit, the de- 
fendant is not dwelling or carrying on busi- 
nees or personally working for gain within 
the local limits of the jurisdiction, though the 
cause of action may have arisen within such 
limits. There is considerable difference in 
the lenguage of the Charters and Acts giving 
jurisdiction to Courts in India ; and I need 
only refer to the Charter of the High Court 
at Calcutta, Clause 12°; the (Presidency 
Towns) Small Cause Coorts Act.(IX of 
1860), Section 28; the Mofussil Small Cause 
Courts Act (XI of 1865), Section 8; the 
former Recorder’s Courts Act (XXI of 1868), 
Section 10 ; and the Code of Civil Procedure, 
Section 5, to show that different jurisdiction 
has been given to different Courta ; and that 
jarisdiction in cases in which the cause of 
action arises within the local limits of a 
Court is sometimes expressly given, and! 
sometimes is not given. These neces 
are to some extent noticed in the note to 
Section 5 of Broughton’s edition of the Code 
of Oivil Procedure. The point receives 
more prominence by the enactment in Seo- 
tion 4 of Act XXIII of 1861. On pre 
sentation of the plaint above mentioned, it 
was urged that the ‘Retorder’s Court has 
jurisdiction by virtue of Section: 5:of the 
Code of Civil Procedure ;, but in what way 
the jurisdiction expressly given by the Bur- 
mah Courts Act, Section 41, is extended by 
Seotion 5 of the Code of Civil Procedure, 
could not be very well explained in the face 
of the words “sabject to such pecuniary or 
other limitations as are or shall be présc: ibed 
by any law for the time being. in force,” 

with which the last mentioned -Section ‘oom- 

menoes; but perhaps the argument ‘intended 
was that that Section, read in connection with 
Section 44 of the Burmah Courts Aota, 
whereby the Rectrder is authorised to exer- 


cise the powers of a District. Judge, extends 
the jurisdiction expressly given by Section 
41. It may be observed, however, that Seco- 
tion 41 gives in one instance (that of the 
defendant, on bosiness within the 
local limits) a wider jorisdicHon than is given 
by Section 5 of the Code of Civil Proce 
dure. Iam of opinion.that no jurisdiction 
arises by implication from the words of Sec- 
tion 44, and that jurisdiction, when the a 
fendant is not within, or carrying on 
nees within, the local limits AA by the 
Act, is, either by accident or design, casns 
omissus. It appears by the report of the 
Toceedings in the -Legislative ‘Council of 

dia that the Bu Courts Bill received 
the greatest attention when before the Select 
Committee to which it was referred ; and 
Section 41 of the Act is entirely different 
from the corresponding Section in the origi- 
nal Bill Apart from tho express words of 
that Section, I do not see how any jurisdic- 
tion can exist ; but, as the point is one which, 
if my opinion be’ correct, can only be restified 
(if rectification be desirable) by legislative 
enactment, I deem it expedient to submit the 
question for the decision of the High Court, 
- The judgment of the High Court was 
delivered as follows 

Couch, C.J.—The Court is of opinion 
that the ‘suit: referred to is not within the 
alae ae of the Reorder. 


The 19th por 1872. 
Present : 
The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. : 
Procedure-—Suit for ‘rent—Rule of Proportion. 
Case No. 165 of 1872. 
fiom a decision 
the a ag dst fp Judge of Baj. shahye, 
dated the 8rd October 1871, affirming a 


decision of the Moonsiff of ’Shasadpore, 
dated the 17th July 1871. 


Karoons Moyee Debis (Plaintif) Appellant, 
versus 
Kripanath Doss (Defendant) Respondent. . 


Baboo Tarinee Kant Bhuttacharjee 
for Appellant + 


Baboo Issur Chunder Doss for Respondent. 


séd by 
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In a sit for rent the Lower Appellate Court was 
directed to upon the evidence adduced in the 
i and what was the 


Bayley. J.—In is quite clear that the judg- 
ment oe the Lower Appellate Court:in this 
case is erroneous in Jaw .and defective in 
investigation so as to affect the docisiow on 
the merits. -. «s, a 


The suit. was one for arroarp of rent due 
from the defendant. 


The Lower Appellate Court, has affirmed 
the judgment of the first Court whioh gives 
the plaintiff a modified decree for 8 rupees 
l anna 12} gundahs. The Lower Appellate | t° 
Court does ‘not in any way sift the evidence 
in the case, or find what e tenure was, or 
what was its area and jumma, or what was 
the contract between the plaintiff as land- 
lord and the defendant as tenant, but merely 
proceeds upon a kind of rule of proportion 
thet because a certain former decision 
decreed to the plaintiff a certain sum out of 
16 annas, therefore the plaintiff in this suit 
is entitled to a proportionate aum out of 
5 annas 6 gundahs 2 cowries 2 krants. 


It is obvious that such a decision is dlearly 
wrong. The Lower Appellate Court should 
proceed upon the evidence adduced in this 
case, and find what the contract was between 
the plaintiff and the defendant, what was the 
area and what the jumma, ‘and to what 


arrears, if any, the plaintif is entitled in, 


this suit. 


The case is accordingly remanded to the 
Lower Appellaté Court with reference to the 
above remarks, ` .. , 


- 


The 19th August 1872. 
Present : i i b; 
The Hon’ble H. V. Bayley and Dwarkanath |, 
Mitter, Judges. i 
Eadowment— Evidence. ii 

Caso No. 418 of 1872, 
Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 21st 
December 1871, affirming a decision of 


the Subordinate Judge of that district, 
dated the 19th August 1869, 


- Bam Pershad.Does Adhikaree and others 
(Plaintiffs) Appellants, - 


versus te ln 


Srechuree Doss Adhikeres and others 
(Defendants) Respondents. 


1 Eci a 
Baboos Ashootosh Dhur and Kumla Kant 
- Sen for Appellants,’ 


` Baboo Bhyrub Chunder Banerjee for 
i Respondents, 


The mere fit that a portion of the eof ét Land in 


the possession b for time used 

for ‘the worn ofan a ia no proof of am endowment, 

and canno the Habllities attaching 
to the aise a shobait, 


Mitter, J.—W 2 200 no reason to interfere 
inthis case. The Lower Appellate Court has 
found as a fact that the plaintiff, - special 
appellant, pan red to prove what portion of 
the property involved in the present litigation 
is debuttur, and what portion is not debutéur. 


It has been eaid that the defendant, special 
respondent, had admitted in a previous suit 
that 181 beegahs of land were debuttur ; but 
in that very case those lands were decreed to 
the reapondeht, not on the ground that at 
constituted the property of the family id 
but on the ground that they belonged to Kisto 
Doss, the fader. of the: idol, and that the 
respondent was entitled to succeed to Kisto 
Does as his heir, It appears clear from the 
judgments of both the Lower Courts that there 
was in point of fact no endowment at all. It 
may be that a portion of the profits of the 
lands in the possession of the defendant had 
been for some time used for the worship of 
the idol ; but that circumstance cannot impose 
on the ndent the liabilities cateohing to 
the office of a shebatt. 


In this view, it appears to us quite clear 
that the judgment of the.Lower Appellate 


-| Court must be affirmed, and this special 


appeal dismissed with costs. 

We wish further to remark that the Lower 
Appellate Court has distinctly found as an 
additional fact that the charge of aa oh 
priation brought by the plaintiff, speo 
appellant, against the respondent, is sie 
unfounded, 

The special appeal is, therefore, dismissed 
with costs. à 


400 


THE WEEKLY REPORTER. Rulings. 


[VoL XVII. 





The 19th August 1872, 
Present : 


The Hen’ble H, V. Bayley and Dwarkans 
. , Mitter, Judges. 


Non-appecrance of Defendani— Judg- 
Pat oy tao n. 11$, 119. ii 


ment—Act 
Case No. 869 of 1872, 
Special Appeal from.a decision passed by 
tha Judge of Bhaugulpore, dated the 
29th July 1871, affirming a decision of 


the Subordinate Judge of that district, 
dated the 18th Maroh 1871. l 


Syud Mahomed Hossein (Defendant) | 
Appellant, 
pt ‘versus 
Shaik Montoxul Huq (Plaintiff) Respondent. 
Mr. R. E. Twidale for Appellant. 


| F 
E 
T 
Teet 
f i 


HE 


s. 1 assumed to'be correct, 
Hep, that the mere fact of the special. appellant 
ati ee way mentioned 


j 
i 
n 
ik 
EE 


Mitter, J—THE special ‘appellant in this 
case was one of several defendants in a suit 
instituted in the Court of the Subordinate 
Judge of Bhaugulpore by the special re- 
apondent. 

The special appellant did not enter appear, 
ance in the suit until after nearly a month 
from the date fixed for the first hearing. He 
‘then appeared in the Court by a vakeel, and 
applied for leave to be heard in answer to 
the suit, under the provisions of the last part 
of Section 111 of the Code of Civil Proce- 
dure, The Subordinate Judge, however, not 
being satisfied that the special appellant had 
succeeded in showing any good and sufficient 


"| cause for bis previous non-sppearanoe, rejected 


his application, and gave judgment ex-parte 
against the special appellgnt 
. Against this decision the special appellant 
appealed to the Judge ; but the Judge rejected 
the appeal upon the ground that the case was 
one which fell within the provisions of Section 
119 of the Code of Civil Procedure, and that 
the special appellant’s only remedy was to go 
to the Court of original jurisdiction under 
that Section and ask fora re-hearing of the 
case. oo owe 

The special appellant, accordingly, preferred 
an application to the Subordinate Judge, asking 
that officer to’ grant a re-hearing upon the 
ground that the sommons had not been served 
upon him, and that- the retdm made by the 
serving-peon was false and fraudulent. 
_ The Subordinate Judge, however, found 
upon the evidence that the case put forward 
by the special appellant, in order to aceount 
for his negligence in appearing in thé suit, 
was altogether unfounded, and that the special 
appellant was therefore not entitled to a 
Bee segs, Mare 

Against this order, the special appellant 
appealed to the Judge, and the Judge having 
rejected the appeal for the precise reasons 
mentioned by the Subordinata Judge, the 


| present special appeal has been preferred to 


us upon the ground that the case is one which 
does not fall within the purview of Seetion 
119, and that the special appellant is entitled 
to have the regular appeal previously prefer- 
red by him to the Judge detarmined upon the 
record as it stands, notwithstanding that his 
prayer to appear and to be heard in: answer 
to the suit had been rejected by the Subordi- 
nate Judge under Section 111 of the Code. 
We are of opinion that this contention is of 
no force whatever. That the special ap- 
pellant was duly served with summons to 
appear in the suit cannot now be disputed. 
That fact has been concurtently found by both 
the Lower Courts, and we must thereforestake 
it for granted for the purposes of this special 


appeal. ; 

* It'has been argued that, in point of fact, 
the special appellant did.eppear in the ori- 
ginal suit by the vakeel who was appointed 
by him to support his application for leave 
to be heard in answer to the suit. Bat this 
contention seems to ns to be manifestly erro- 
neous. The mere fact of the special appel- 
lant having appeared before the Subordinate 
Judge in the way mentioned above cannot be 
taken as an appearance within the meaning 
of Section 119, whon his application for leave 
to be heard in answer to the suit was rejected, 
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and the case decided against him ex parte 
under the provisions of the Code. It cannot 
be contended that,wunder the facts found by 
the Lower Courtsin this case, the Subordinate 
Judge was not fully justified in rejecting the 
special appellant’s application for leave to be 
heard in answer to the suit. Section 111 
makes a distinct provision for that purpose, 
and we must therefore assume that the order 
passed by the Subordinate Judge rejecting 
that application was a proper and correct 
order. If then that order was a proper 
and correct one, it would follow as a neces- 
gary consequence that the special appellant 
was not heard in answer to the suit, and that 
the judgment pronounced against him by the 
Subordinate Judge was, therefore, strictly 
speaking, a judgment passed ex parte against 
a defendant who had not appeared to answer 
the plaintiffs claim. 

Of course, a party may be heard in answer 
to a suit either by being permitted to put in 
a Written statement, or by being permitted to 
defend himself in person or by pleader with- 
out putting in any written statement at all 
But it cannot be reasonably contended that 
the more fact of a defendant appearing before 
the Court in order to ask for leave to be 
heard in answer to a suit, is sufficient to prevent 
the Court from passing judgment ex parte 
against that defendant, if the application for 
leave to be so heard is not made upon proper 
and reasonable grounds. No authority bas 
been cited to us by the pleader for the special 
appellant in support of his contention, and 
taking the facts as found by the Lower Courts 
wo feel little hesitation in saying that this 
. special appeal ought to be rejected. 

It is accordingly dismissed with coats, 


The 19th, August 1872. 
Present: 
The*Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Mahomedan Law— Pre-smption—Incidental Rule. 
Case No. 375 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 22nd November 1871, reversing 
a decision of the Moonsiff of Monghyr, 
dated the 9th March 1871. 


Toral Komhar (Plaintiff) Appellant, 
versus 


Mussamut Achhes and another (two of the 
Detendants) Respondents, 


REPORTER. 
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Afoonshse Mahomed Fusoof for Appellant 
Mr. R. E. Twidale for Respondents. 


When a pre-emptor, on being asked to a 
A poe 

him- 
ment, -purchases tha 


allo to take away the from the latter on the 
incidental rule of omedan law that tha ptor’s 
title to purchase is not extinguished until the property 


has actually passed. 


Bayley, J—Wm are of opinion that this 
special appeal must be dismissed with costs. 

There is a olear finding of fact by the 
Lower Appellate Oourt that the plaintiff bad 
the option of purchasing the property as 
pre-emptor; and that having that option, he 
deliberately refused to avail himself of it 
It is equally clear that, after he so refused to 
purchase, the defendant No. 1, after dua 
enquiry as to the vendor’s title, and being 
satisfied that there was no impediment to his 
title, purchased that property. 

It ia urged in special appeal that, under 
the Mahomedan law of pre-emption, although 
a person having that right may have refused 
to purchase, yet his title to purchase is not 
extinguished until the property is actually 
passed into another person’s hand, and a‘ 
case reported in Volume XI, Weekly Re- 
porter, is cited in support, of this contention, | 
That case, however, has not its facts the 
same as this. There it was doubted whe 
ther there was a clear refusal on the, part of 
the pre-emptor, and although it was inol- 
dentally laid down that the pre-emptor’s 
title is not extinguished until the property 
is actually passed into another’s hands, yet 
the principle of equity raised before us in 
this caso was in no way considered or 
touched upon by the learned Judges in 
that cose. That case in Volume XI, there- 
fore, is neither a precedent in support of the 
special appellant’s contention, nor a conflict 
with the case reported in page 811 of the 
Gap Number of the Weekly Reporter, 
There is, therefore, no necessity for our re- 
ferring this case to a Full Bench as asked 
by the special appellant’s pleader. On the 
other hand, the principle of equity is olear 
that when a pre-emptor, on being asked to 
purchase a property, deliberately refuses to 
exercise his right of pre-emption, and after 
his refusal a new purchaser, after careful 
enquiry, and having satisfied himself that 
there is no other impediment to his making 
the purchase, purchases that property, the 
pre-emptor should not be allowed to turn 
tound and take away the property from the 
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purchaser’s hand on the ‘incidental rule of 
Mahomedan law that his title to purchase 
ia not extinguished until the property is 
actually passed. 

In this view I would dismiss this special 
appeal with costs, 
- Mitter, J—I am entirely of the same 
opinion. No euthority has been cited to us 
from the Mahomeden law to show that n 
pre-emptor can enforce his right of pre- 
emption, even after having positively 
refused to purchase the property, in whiol 
he claims that. right, but which after 
his refusal; has been purchased by a third 
party. But whatever may be the rule of 
Mahomedan law on this point, it appears 
to me quite clear that we should not 
allow the plaintiff in this case to commit a 
fraud, upon the defendant by asking the 
latter to give up to him a property which he 
bas purchased on the strength of the plain- 
tift’s own refusal to. exercise his right of 
pre-emption. The case falls within the ordi- 
nary principle of estoppels, and, I, think that 
the plaintiff in this cnse is precluded: by his 
own conduct, which has-been acted upon by 
the defendant, frdm impugning the title of 
Parehe acquired by the latter. 


NE — 
The 19th August 1872. 
Present : ; 
The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. d 


Act X of 1859 s. 64— Right of Suit. 
Case No. 456 of 1872. 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 10th 
October 1871, modifying a. decision of 
the Moonsiff of that district, dated the 
80th June 1871. > 


Shetab Chand’ Laha (Plaintiff) Appellant, 
versus 


Majum Ali Chowdhry (Defendant) 
Respondent. 


Baboo Issur Chunder Doss for Appellant. 
No one for Respondent. 


Where a sult for rent was dismissed for default by a 
Deppty Collector, who held substantially that neither of 
os had appeared defore him er in nor 
by mn t duly qualified, mxLD that, under X of 
1859 s. the plaintiff was entitled to bring a fresh suit, 
unless barred by the law of limitation. 


Bayley, J —No one appears. for, the re- 
spondent in this case.. 
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The plaintiff sued for arrears of rent for 
the years 1274, 1275, and 1276. 

The first Court gavegthe plaintiff a full 
deoree for his claim for all the three years. 

On appeal the Lower Appellate Court held 
that, os regards the years 1274 and 1275, the 
plaintiff ’s claim was barred by the provisions 
of Section 2,‘ inasmuch as a previous suit’ 
brought by him was dismissed by the Deputy 
Collector for default, but that he was en- 
titled to a deoree for the year 1276. 

The decree of the Deputy Collector was 
that neither of the parties was before him, 
and he therefore dismissed the suit. Under 
this state of the facta, it seems to us that the 
case comes under the provisions of Section 
54 Act X of 1869, under which Act the 
oase was tried. That Section says :—“ If, 
“on the day fixed by, the summons or pros 
“ clamation for the appearance of the defend- 
“ont, or on any subsequent day to which 
“ the hearing of the case may be adjourned, 
“prior to the recording of an issue for trial 
“as hereinafter provided, neither of the 
“parties appear in person or by an agent, 
“ the case shall be stronek off with liberty to 
“the plaintiff to bring a fresh suit, unless 
“ precluded by the rules fur the limitation of 
“ actions.” 

We.may here observe that substantially 
the Deputy Collector held that neither of the 
parties to the suit had appeared before him 
either in person or by an agent duly qualified 
to answer the questions of the Court, It 
follows, therefore, that under the provisions 
of Section 54 the plaintiff is entitled to bring 
a frosh suit, unless barred by the law of limit- 
ation. | 

The judgment ofthe Lower Ap Court, 
therefore, in so far as‘ it dismisses the plain- 
tifs suit for the years 1274 and 1276 is re- 
versed. and the plaintiff will be entitled to a ` 
full decree of his claim. 


The 20th August 1872. 
Present : 
The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Jurisdiction—Act VIL of 1859 s. 246— Attacked 
Property. 


In the matter of 7 i 
Khellat Chunder Ghose, Petitioner, 
versus 
Gour Chura Mojoomdar, Opposite Party. 
Baboo Rash Beharee Ghose for Petitioner. 
Mr. M. L. Sandel for Opposite Party, 





Where a Subordinate Ji under Act VIU of 1859 
s 246 decla ed that a decres- was entitled to 
tlthougt para possession of ; 

t pro was in the 
olaimant on bis own not on behalf of the 


Jadgmsnt-dobtor, inasmuch as the claimant professed to 
his title under ladaves exeomted in hie ! 
the Judgment-debtor : 


HerL that the Subordinate Judge 


Mitter, J—Wx think this rule ought to 
be made absolute. 


The only question which the Subordinate 
Judge had power to try under the provisions 
of Section 246 Act of 1859 was whe- 
ther the property attached was in the posses- 
sion of the judgment-debtor, or of any other 
person as trustee for him. So far as that 
question is concerned, the Subordinate Judge 
has substantially ‘answered it in favor of 
the claimant ; but he goes on to say that, inas- 
much as the claimant professes to derive his 
title under a ladavee executed in his favor 
by the judgment-debtor, the decree-holder is 
entitled to enforce his mortgage lien against 
the attached property, although that property 
is in the possession of the claimant on his 
own account, and not on account or on behalf 
of the judgment-debtor. 


This reasoning of the Subordinate Judge 
is clearly erroneous, and it follows therefore 
that he hdd no power to reject the-claim put 
forward by the claimant, after having already 
found the only issue which he had to deter- 
mine for the purpose of adjudicating upon 
that claim in the petitioner's favor. \ 


Tt has been said that this Court has no 
power, under the provisions of Section 15 of 
the Charter Act, to interfere with the judg- 
ment of the Subordinate Judge, because the 
Subordinate Judge had jurisdiction to try 
whether the attached property ought to be 
released or not. But the jattadiotiod given 
to the Subordinate Judge by the provisions 
of Section 246 is of a very limited character; 
aud as it is impossible to deny in this case 
that the Subordinate Judge has proceeded 
beyond the authority given to him by that 
Section, we feel little hesitation in saying 
that we have fall power to reverse the decision 
of the Subordinate Judge, and to direct the 
immediate release of the property in question. 
The decree-holder may be entitled to enforce 
his mortgage lien against the property, but 
that is a question which can be determined 
only in a regular suit. 


The tnla ia made abrolute with costa, 


ee SSS 


The 24th August 1872, 
- Present: 


The Hon’ble H. V. Bayley and Dwavrkanath 
Mitter, Judges. 


Act VIII (B. C.) of 1869 s. 27—Act I of 
1868 s. 2 ol. 2—Calendar Year. 


Case No. 488 of 1872. . 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 8th December 1871, reversing 
a decision of the Moonsiff of that dis- 
‘triot, dated the 15th August 1871. 


Khusro Mundar and another (Plaintiffs) 
Appellanis, 


TOErsus 


Prem Lal and others (Defendants) 
Respondents. 


Baboo Boodh Sen Singh for Appellants. 


Mornshee Mahomed Yusoof 
ents. 


Bayley, J—We think this case must be 
remandéd to the Lower Appellate.Court for 
trial on the merits. ` ' 

It is found by the Lower Appellate Court 
as a faot that the cause of action arose from 
the. 1st Assar, when it is .the custom of the 
people of that part of the country to begin 
cultivation. Section’ 27 Act VIIL of 1869 . 
(B O.) merely says that the suit is to be insti- 
tuted within one year-of the cause of action. 
Tt does not provide according to what calen- 
dar that year is to be caloulated. On the 
contrary, Clause 2 Section 2 Act I of 1868 
provides that “years” and “months” are to be 
caloalated according to the British calendar, 
unless the contrary be expressed. Now, 
althoagh that is an Act expressly referring 
to Acts passed by the Governor-General in 
Council, we think that, in the absence of any 
provision in the Bengal Council Act, the 
interpretation given in Act I of 1868 must 
be followed, and following that ihterpre- 
tation the present suit is in time. 

The judgment of the Lower Appellate 
Court is accordingly reversed, and the case 
remanded for trial on the merits. 

The costs of. this appeal and of the Lower 
Appellate’ Conrt will abide the ultimate 
result, 
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The 24th Angust 1872. 
Present: 
The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Tua 

Mortgage —Assignes—Right of Sit 

Case No. 268 of 1872. 
Special Appeal from a decision passed by 
the First Subordinate Judge of Bhau- 


gulpore, dated the 29th September 1871, 

Paleo a decision of the Moonsiff of 

udhoopoora, dated the 81st May 1871. 

Baboo Dutt Jha (one of the Defendants) 
Appellant, ` 


versus 


Pearee Kaunt (Plaintiff) and another (Defend- 


ant) Respondents. 


Baboo Chunder Madhub Ghose for 
Appellant. 
Baboos Hem Chunder Banerjee and Taruok 
Nath Paleet for Respondents. 


A party with whose money a mortgage hes been satis- 
fed may bring a ruit for the enforcement of his lien as 


Mitter, J.—Im this case we are of opinion 
that the decision of the Subordinate Judge 
ought to be reversed. 

t is olear that the decree, in execution of 
which the property in dispute was sold to 
the plaintiff's vendor, was a mere money de- 
crea, and the plaintiff must therefore be 
treated merely as the purchaser of the right, 
title and interest of the judgment-debtor, or 
in other words, of the equity of redemption, 
which was all that remained to the latter 
after the first mortgage. It appears, how- 


ever, that at the time of the auction-purchase by 


of the plainttt’s vendor the right title and 
interest of the debtor had already passed to 
the special appellant, partly under a purchase 
end partly under a mortgage, and it follows 
therefore that the present suit cannot be 
maintained in the shape in which it has been 
brought. It may be thdt the vendor of the 
plaintiff, and therefore the plaintiff himself, is 
entitled to be equitably considered as the 
assignee of the first mortgagee, inasmuch 
as it was with their money that that mort- 
gago was satisfied. But in that case, the 
plaintiff ought to have brought a suit for the 
enforcement of his lien as such assignee, and 
not for obtaining possession of the mortgaged 
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property in the capacity of an absolute 
owner, as he has done in the present instance, 
The present suit, therefgre, must be dismiss- 
ed with all costa, without, however, any pre- 
judice to the plaintiff’s right, either to en- 
force the lien created by the first mortzage 
or ,to redeem that portion of the disputed 
property which'is held by the defendant 
under the mortgage executed in his favor. 
Suit dismiesed accordingly. 


` The 24th August 1872. | 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Alienation by Guardian— Suit by Minor— Limit. 
Case No. 120 of 1872. 
Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 16 
August 1871, reversing a decision of the 


Hoonsiff of Kechoogunge, dated the 

28th February 1871. 

Rajnarain Deb Chowdhry (Pleintift) 
Appellant, 
versus 


Kashee Chunder Chowdhry and others 
, (Defendants) Respondents. 


Mr. BR. T. Allan and Baboo Ashootosh 
Dhur for Appellant. d 


Baboo Bykuntaath Doss for Respondents. 


Mare silence for a period short of that prescribed by 
the law of limitation cannot by itself constitute a valid 


mi oh abla majority is not required 
person. has at not 

law to give any notice, or i to the 
person who hoMia Hs Aher Ficha 
or to perform P aots before he can bring 
E enit to bal emis, 


Mitter, J—THe main questions which 
the Lower Courts had to determine in this 
case were, firstly, whether there was any 
legal necessity to justify the guardian of 
the plaintiffs vendor in mortgaging the 
disputed property to the defendant; and, 
secondly, whether the plaintiffs vendor 
Chunder Nath, after arriving at majority, 
had, previous to the sale to the plaintiff, 
ratified the said transaction of mortgage. 

With reference to the first qaestion, the 
Lower Appellate Court bas found as a fact 
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upon evidence that the case of necessity set 
up by the defendant, special respondent, in 
his written statement, was not proved to its 
satisfaction, This finding has been impugn- 
ed by the special respondent under the pro- 
visions of tion 848, Bat as it is a find- 
ing of fact based upon a fall consideration of 
the evidence on the record, and as we do not 
find any error in law either in the procedure 
or in the investigation of the case, we cannot 
interfere with it in fal appeal. 

Upon the dacon “question, the Lower 
Appellate Court has come to the conclusion 
that the plaintiff's vendor having failed to 


take any steps to repudiate the defendant’s” 


title under the mortgage within five years 
after the date of his arrival at majority, it 
must be presumed that he hes ratified that 
title, 

We are of opinion that, under the admitted 
circumstances of this case, this conclusion 
is erroneous in law. We do not mean to 
say that long silence on the part of a person 
arrived at majority to impugn the validity 
of a transaction between his lawful guardian 
during his minority and a third party, cannot 
be treated as evidence of ratification, merely 
because that silence falls short of the period 
prescribed by the statute of limitation. Nor 
do we mean to say that a Court of Justice 
whose duty it is to determine a question of 
fact cannot, in any case, infer a ratification 

- from the fact of such silence. But after a 
careful consideration of all the arguments and 
authorities brought to our notice, the conclu- 
alon we have arrived at is that mere silence for 
a period short of that presoribed by the law of 
limitation, cannot by itself constitute a valid 
ground for rejecting a perton’s claim to set 
aside an alienation improperly made by his 

without any valid necessity. Such 
a course would be tantamount to the establish- 
ment of a new rale of limitation not sanc- 
tioned by the statute, and it is therefore clear 
that‘mere delay in repudiating an alienation, 
like that above described, can be treated 
only as evidence of ratification, if such rati- 
fication is pleaded, and in no other light. 

Let us now proceed to see how the Lower 
Appellate Court has dealt with the delay 
imputed in this case to the plaintiff's vendor, 
that delay being considered merely as a 
matter of evidence bearing upon the question 
of ratification, The learned Judge admits in 
his decision that, as soon as the plaintiff's 
vendor arrived at mojority, he sold his rights 
in a moisty of the lands mortgaged: to the 
defendant, to the plaintiff, and in the Aobalah 
executed for that purpose, he, the plaintiff's 
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vendor, expreasly repudiated the title of 
defendant and characterized the 
held under that title as fal. But the 
learned Judge goes on to say the defend- 
ant was rot a p to this obalak; and as 
neither the plaintiff nor his vendor gave to 
the defendant any notice of, their intention to 
repudiate the mortgage transaction in question 
within five years and upwards from the date 
of ity execution, it must be held that that 
transaction has been sufficiently ratified by 
the plaintifPs vendor, and therefore as a 
matter of law by the plaintiff himself, who 
cannot claim to stand in a higher position 
than his vendor. ` 

But this reasoning appears to us to be 
erroneous. In the first place, it seems to be 
clear that there is no law which requires a 
person who has arrived at majority to give 
any notice, express or implied, to the person 
who holds his property under an invalid 
alienation made by bis guardian during his 
minority, nor do we flud any law providing 
that a sult of this description cannot be 
maintained without the performance of some 
preliminary acts on the partof the minor, or 
of those who claim under him. 

In`the next place, it is clear from the fore- 

oing remarks that the question which the 
dodge had to try was whether the title 
relied upon by the defendant had been 
ratified ‘by the plaintiffs vendor, there being 
no allegation in this case that it had been 
ratified by the plaintiff himself ; and it may be 
conceded that, in dealing ‘with this question, 
the Judge had every right to draw any legi- 
timate inference he thought proper from the 
condaot of the parties,—such as the delay on 
the part of the plaintiff or of his vendor in 
taking proceedings against the defendant, 
But in this case it is admitted that there is 
no direct evidence of any positive act of rati- 
fication. There may be cases in which mere 
silence for an undue length of time may be 
taken as proof of such an act, But in this 
case itis clear, upon the learned Judge’s own 
showing, thet there was something more than 
silence, namely, the expreas repudiation of 
the defendant’s title in the kobalak executed 
in favor of the plaintiff by bis vendor im- 
mediately after the Intter’s arrival at major- 
ity. That obalah is at any rate evidence 
of the declared intention of the plaintiff's 
vendor to institute proceedings against the 
defendant, at least, of an intentlon existing 
on the date of its execution, and there is 
therefore direct evidence not of ratification 
but of positive disaffirmance or repudiation. 
It is not even alleged that there has been 


the 
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x ratifloation by the plaintiff since that 
da\ . the acts of his vendor done subsequently 
to ae date of his purchase being of cotrse 
rejectell as not binding against him, the 
plaintiff. 


In the above view, we reverse the decision 
of the Judge, and restore that of the first 
Court with all costs to be paid by the defend- 


ant, mortgages. 


The 24th August 1872, 
Present : 


The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. ° 


Mokurures Tenures —Alienation Hindoo 
Widow—Rights of Reversionsrs—Rights of 
Zemindars. 


Case No. 484 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Hymensingh, 
dated ths 6th December 1871, reversing 
a decision of the Subordinate Judge of 
that district, dated the 22nd September 
1870. . 


Ream Dhun Shaha and another (Plaintiffs) 
Appellants, 


3 
versus 


Rajah Baj Kristo Singh Bahadoor (Defend- 
ant) Respondent. 


Baboo Kishen Dyal Roy for the Appellants, 


Baboo Shoshee Bhoosun Sen for the 
Respondent. 
AHenations made by Hindoo widows of shares of an 


mokurures tenure, can only 
heirs and other 


in execution of decree, but not to take posseasicn 
of it by force. 

Mitter, J.—Iv is quite olear that the 
judgment of the Lower Appellate Court in 
this case cannot be supported. The plaintiff 
has proved, to the satisfaction of both the 
Lower Courts his own possession and that 
of his father under a mowrosee hemeadce 
ijarah pottah from generation to genera- 
tion granted to his father in the year 1245, 
by three persons, vis., Kalee Mohun, Kooma- 
ree, and g 


— 


vis, Kaleo 'Mohun, Koomaree, and Shib 
Soonduree were entitled to an hereditary 
mokururee tenure under she zemindar defend- 
ants, now special respondents before us, is 
not disputed. It has bean seid that the 
potteh granted to the plaintiff’s father by 
Kalee Mohun, Koomaree, and Shib Scondures 
did not by its terms create ‘a hereditary 
mokurnree tenure in favor of the grahtee, 
but it is quite clear from the whole context 
of that pottah and the use of'the words 
be géneration to generation,” 'that it 
did create a hereditary mokururee tenure in 
favor of the plaintiffs father, The Judge 
says that the lease is valid only to the extent 
of the onethird share which belonged to 
Kalee Motun, and that the two female TS, 
Koomaree dnd Shib Soondurea, being in 
possession of their husband’s estate as Hindoo 
widows, the creation by them of the héredi- 
tary mokuraree tenure in favor of the 
plaintiff ’s father was invalid, there being ‘no 
evidenoe of any legal necessity to justify the 
alienation. It seems to us, however, quite 
clear that this is an objection which is not 
open to the semindar defendants to raise. 
Their tight as superior landlord is not dis- 
puted, and when we find that the plaintiff 
and his father have bean in possession of the 
disputed property ever since the 1245 
until he was wrongfully ejec by the 
semindar defendants under color of certain 
Act X proceedings referred to in the plaint, ` 
there can be no doubt whatever that an 
objection of this description, which ean be 
raised only by the reversionary heirs to the 
estates left by the husbands of the female 
lessors, and other persons having some inter- 
est in those estates such as the Government 
when it claims as ultimate heir, cannot be 
taken by the semindar defendants ‘who are 
utter strangers to those estates. ` 

With reference to Shib Soondures, it is ad- - 
mitted that she died more than 26 years prior 
to the institution of this suit, and if the rever- 
sionary heirs to Shib Soonduoree’s husband 
have not during the whole of this period 
taken any step to set aside the nliehations 
made by Shib Soonduree in favor of the 
plaintiff’s father, it does not liein the mouth 
of the xemindar defendants, who are in 
wrongful possession of the property, to take 
exception to the plaintiff’s title on the 
ground that Shib nduree was a Hindoo 
widow, and had therefore no right to make 
the alienation in the absence of any valid 
necessity. It is urged, on behalf of the 
xemindar defendants, that on Shib Soon- 


hib Soonduree. That these parties, | duree’s death the reversionary heirs having 
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made, no arrangement for payment of the 
mokururee rent, they, the semindar defend- 
ants, took kkas potecssion of Shib Soon- 
duree’s share by way of resumption. But 
this position is clearly untenable. The 
tenure inherited by Shib Soonduree from 
her husband was a mokururee tenure, and if 
the reversionary heirs of her husband had 
made no arrangement for the due payment of 
the rent, the only right which the semindar 
defendants had was to sue those parties for 
arrears of rent and then to cause the sale of 
the tenure, if necessary, in execution of decree, 
but not to take AAas possession of it by force. 

With regard to the other widow Koomares, 
the record does not show the date of her 
death, but it is not disputed that Kalee Bhy- 
rub, the son of Kalee Mohan, who is the 
reversionary heir to the estate of Koomaree’s 
husband and from whom the zemindar defend- 
ants themselves have purchased a share, 
instead of trying to dispute the validity of 
the mokururee lease ted by Koomares in 
favor of the plaintiff’s father, acknowledged 
it by receiving rent from the plaintiff under 
that lease. It is clear, therefore, that under 
the circumstances of this case it is not open 
to the zemindar defendants to raise any objec- 
tion to the title of the plaintiff under the 
mokururee lease of 1245, the validity of 
that instrument not having been questioned 
up to this time by the reversionary heirs to 
the estates either of Koomaree or Sbib 
Soonduree’s husband. According to the 
findings of both the Lower Courts, the remin- 
dar defendants have taken wrongful posses- 
sion of the property by ejecting the plaintiff, 
and it does not lie in their mouth to raise an 
objectidn which could only come forward 
from those who are legally entitled to contest 
the validity of alienations made by Koomaree 
or Shib Soonduree. 

In this view of the onse, we reverse the 
decision of the Lower Appellate Court, and 
restore that of the first Court with all costs 
against: the zemindar defendants. 


The 24th August 1872. 
Present: 

The Hon’ble W. Markby, Jwdge. 
Criminal Appeals—Privy Council. 
In the matter of 
Gooroo Doss Roy, Petitioner. 


. Mr. R. T., Allan and Baboos Grija 
Sunkur Mojoomdar and Ashootosh Dhur 
for Petitioner, 








ee wa S AT 


Markby, J.—1 THmx I have no power to 
grant this application. The 39th Secflon of 
the Letters Patent expressly excludes any 
matter of criminal jurisdiction from those in 
respect of which a right of appenl is given. 
The order from which it is sought to prefer 
an appeal in this case was an order under 
Section 404 of the Criminal Procedure Code, 
and that order was made by this Court,in its 
criminal jurisdiction. No doubt, the order of 
the Lower Court which was then under ocon- 
sideration of this Court was an order which 
in some way does relate to civil righta. But 
it is only upon the assumption that it is the 
order of a Criminal Court that it can oome 
up before this Court under Section 404 at 
all; and, therefore, when this Court assumed 
to deal with the order under Section 818 in 
the manner pointed out by Section 404, they 
assumed that they were dealing with a matter 
of criminal jurisdiction. If Í were to admit 
this appeal, I shall be putting a different in- 
terpretation upon this Section of the Code 
from that which has been already put upon 
it by two Judges of thie Court in this very 
case: that I ere think I shall be justified 
in doing. They have already held that it is 
a matter of criminal jurisdiction, because it 
isonly as n matter of criminal jurisdiction 
that it can be dealt with under Section 404 
by this Court. And this Court has no power, 
as I held the other day in the case of Ameer 
Khan,* to admit an appeal in such a case to 
the Privy Council. ` 

The application is refused, 


* The 22nd June 1872. 
Present: 
The Hon'ble W. Markby, Jedge, 
In the matter of 


arko 
tho case us a fit and p 
esty in Council, and for an order that 
have leave to appeel from 
Sessions Judge 


$ 

p 
B 
g 
SEERE 
a 
Bes 
H 


the appeal sentence af the seid 
Officiating J 
The Counselswho appears for the applicant has pro- 


duced no authority for granting 


order to meet all possible objections that may be made 
hereafter, this application is preferred. But as I know of 
no power or ty whatsoever under which this Court 
such a certiftoate or order as is asked for, and 
as no case hes been shown to me in which such an appli- 

been granted, I consider that I have no is. 
the matter and am bound to reject the appli- 


such an 





The 24th August 1872. 


Present: 

The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Co-sharers — Injunction — Damages — Right of. 
Action, 


Oase No. 846 of 1872, 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhau- 
gulpore, dated the 5th October 1871, 
modifying a decision of the Moonsiff of 
Balia, dated the 18th July 1871. 


L. J. Crowdy (Defendant) Appellanz, 
versus 
and others (Plaintiffs) 
Respondents. 
The Advocate- General and Mr. R. E. Twi- 
dale for, Appellant. 


Baboo Debendro Narain Bose 
i spondents, 


The Court refused to issus an injunotion comman a 
op-sharer in a certain village not to cultivate the $1 
land thereof without the consent of his oo-sharers, or 
unti the of his share by a 
of alleged with the 
sharers; holding that the remedy 
damages. 


Inder Roy 


for Re 


his of the said oo- 
ip an ection for 


Mitter, J—Wa are of opinion that the 
decision of the Subordinate Judge ought to 
be reversed. 

The plaintiffs and the defendant in this 
case are co-sharers in a certain mouxah, and 
the prayer in the plaint is that an injunction 
should be issued to the defendant commanding 
him not to cultivate the iymalee lands of the 
village with indigo without the consent of 
the plaintiffs, or until the separation of his 
share by a butwarrad, It seems tous that such 
an injunction ought not to be isaned in a case 
of this description. It may be that the de 
fendant has in some respects interfered with 
the rights of the plaintiffs as tenants in com- 
mon, and it may also be that the defendant 
has thereby rendered himself liable to an 
action for damages at the instance of the 
plaintiff. But we cannot on that sccount 
issue on injunction commanding the defend- 
ant, who is an edmitted share holder in the 
. property, not to onltivate any part of the 
lands of the village with indigo, and that for 
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remedy in dam 
be entitled to ; but we do not think that this 


es or otherwise as they may 


is a case in which we grant the injunc- 
tion prayed for by them. The granting of 
such injunction is a matter entirely in the 
discretion of the Court, and we do not think 
that the plaintiffs have made out any case for 
the exercise of auch disoretton. 

We dismiss the plaintiff’ suit; but under 
the circumstances disclosed by the judgments 
of the Lower Courts, we think that the plain- 
tiffs ought to pay the costs of this appeal only, 
Each party will bear his own costs in the 
Lower Courts. 





The 27th August 1872. 
Present: 


The Hon'ble F, B. Kemp and F. A. Glover, 
Judges. -` 


Contribution— Suit against Partner—Adyustment 
ef Accounts. 


Case No. 265 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dacoa, dated 
tha Gth August 1871. 


Pearee Mohun Roy and another (Plaintiffs) 
Appellants, 


versus 
Chunder Nath Roy (Defendant) Respondent. 


Mr. J. T. iait d and Baboos Doorga 
Hohun Doss, Hem Chunder Banerjee, 
and Lall MoAun Doss for Appellants, 


Baboo Issur Chunder Déa for Respondent, 


In a civil action by one or more members of a defunct 
firm against another member for contribution to recover 
i on of a debt due by the firm, if 
been no adjustment of accounts it is necessary 
to make all the partners parties to the suit. . 


Glover, J.—TH was a suit to recover 
Rs. 9,250, principal and intereat of a joint 
partnership debt alleged to have been 
by plaintiffs on account of the defendant, 

The circumstances which it is necessary to 
detail somewhat at length are as follows. 

The plaintiffs, the defendant Chunder Nath, 
Bissambur Roy (since dead, leaving a son 
Soorut Soondur, a pro formå defendant in this 
suit) and Gour Soondur had a shop for mis- 
cellaneous articles (monikaree) at Daoca. 


the indefinite period of time mentioned in the | In this firm which, for convenience of after 
plaint, If the case set up by the plaintiffs | reference, we may oall Firm A, the plain- 
is (rue, they may sue the defendant for such | tiffs and Bissambor are said to have had 
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a 6 annas 8 gundahs share, Chunder Nath a 
6 annas 8 gundahs, and Gour Soondur a 
3 annas 4 gundahs share. 

This firm had monetary dealings with the 
house of Buloram and Uddal Poddars, the 
pots in which were Pearee Mohgn and 

oree Mohun, 4 annas end 2 annas sharers, 
the plaintiffs in this suit, Bissambur 2 annas, 
Radha Mohun 2 annas, Radha Kapt 4 annas, 
and Kisto Mohun 2 annas. This firm ‘may 
be called Firm B. 

There’ was a third firm, which may: be 
called Firm O, in which Pearee Mohun, 
Huree Mohun, and. Bisaambur were partners 
in shares respectively of 8 annas, 4 annas, 
and + annas, 

The plaintiffs were partners, that is, in the 
three Firms A, B, and O, 

Firm A fell into diffleulties and has been 
closed. Whilst in existence, however, it owed 
a very : considerable sum of mongy, alleged 
to be Rs. 37,820-6-10, to Firm B, and Firm 
B pressed for a settlement. Chander Nath 
paid @ portion of the debt by making over 
to Firm B a decree which he had obtain- 
ed against a third party, and the balance 
which is said to have been Rs. 80,864-1-]0 
was made good by crediting Firm A with 
moneys to that amount held by Firm B on 
account of Firm O, the plaintifs partners in 
Firm C arranging for the transfer. 

The plaintiffs now seek to recover Chunder 
Nath’s share of this debt, alleging themselves 
to have received satisfaction from the other 
parties liable ; and after giying credit for 
the amount of the decree paid by Chynder 
Nath, demand from him as contribution on 
his 6 annas 8 gundehs share Ra, 7,490, which 
with interest makes up the amount sued for. 

The defeadgnt Chander Nath took a variety 
of objections. He denied thet his share was 
so much as the plaintiffs alleged, and urged 
that the whole claim was barred by limitą- 
tion. His substantial defence, however, was 
that po suit woyld lie, inasmuch as there 
had been no adjustment of accounts between 

~himself and his partners in Firm A, and that 


D$ ~il that was done it would be impossible to 
ON tae extent of his liability. 

~sdinate Judge held that the suit 

but that it ought to be dis- 

und that no adjustment of 

uabilitiés had been made, and 

ore wag no proof: of any balance of 

debt having been strack as between the Firms 

A and B. 

The plaintiffs appeal, and Mr. Woodroffe 

on their behalf contends that the finding of 

Subordinate Judge on the question of ad- 


justment is against the weight of evidence, 
and that in any case the plaintiffs’ suit ought 
not to have been dismissed before the accounts 
of the firm had been teken: of the Firm 
A’s indebtedness to Firm B, there was no 
doubt, and the precise amount of such debt, to- 
gether with the precige amount of each part- 
ner’s liability ought, if the Subordinate Judge 
thought it necessary, to have been escertained 
by a carefal investigation into the accounts 
of the firm: the defendant undoubtedly 
benefitted by the payment made by the plain- 
tifts, and cannot avoid his share of the re- 
sponsibility. 

It appears to me that the judgment of the 
Court is substantially right, although it is not 
very correctly expressed. have read the 
evidence on both sides, and do not think that 
the Subordinate Judge was wrong in dis- 
believing the allegation that there bad been a 
balance of account struck as between the 
Firms A and B. The evidence does not in 
my opinion establish any such fact. On the 
contrary, I believe the defendant’s witnesses 
who say that, whilst the accounts were being 
made up, the plaintiffs’ people carried off 
the books. One thing is at all events clear 
that these books have been produced by the 
plaintiffs, although they would most naturally 
have been in the defendant’s qustody if he 
was, as is alleged, the principal sharer in and 
manager of Firm A. 

There having been, then, po adjystment 
of agoounta, the whole question as to how 
much the Firm A owed Firm B ig an open 
one, and may be disputed, not only by the 
defendant Chunder Nath, but by any one of 
the partners of the firm. 

I do not see, moreover, how plaintiffs can 
call upon Chunder Nath to make good what 
they conceive to be his share of the debt to 
B, without first ascertaining the atate of the 
A partnership acooynt It might very well 
be that the major portion, or even the whole 
of the debt, was caused by some other one of 
the partnera,—by the plaintiffs themselves for 
instance—having overdrawn his account, and 
that Chunder Nath was not responsible. 
Plaintiffs may be equitably entitled to recover 
their money from the members of Firm A, 
but they are themselves partners in that firm 
and must show that Chunder Nath, and not 
the other partners, was liable for the amount 
claimed. This might have been shown, no 
doubt, by an investigation into the firm 
accounts, and under ordinary circumstances 
such investigation might be made now were 
it not for a difficulty pointed out by the re 
spondent’s pleader. E 
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And that difficulty is that, as all the pare 
ners in Firm A have not been made defend- 
ants, no account of their respective liabil- 
ities can be taken, The plaintiffs themselves 
admit in their plaint that Gour Soondur was 
a partner iu the firm to the extent of 3 annas 
4 gundahs, and the result of an enquiry into 
the firm accounts might be that he, Gour 
Soondur, was the party liable, and not 
Chunder Nath. Moreover, if an account 
taken now showed Chunder Nath to be the 
debtor, Gour Soondur would not be bound 
by any decree passed in the suit, but might 
show iu another suit that the accounts were 
all wrong, and thet so far from the Firm A 
owing anything to Firm B, the truth was 
just the other way. 

I do not consider this to be at all a teahui- 
oal objection, but one that the defendant has 
a perfect right to take and to succeed in, 
` Holding this opinion, it is no? necessary 
for me to go into the other points raised, 
although I may say that I have the very 
strongest doubts as to this being a case i0 
which Section 8 Act XIV of 1859 would 
apply. It has not besu shown to my satis- 
faction thas there were any “mutual deal- 
ings” between the two firms, which would 
take the limitation period out of the purview 
of Clause 9 Section 1 of the Act. 

Kemp, J.—I concur iu dismissing the 
plaintifs’ appeal. The evidence adduced by 
the plaintiffs to prove adjustment of the 
accounts of the Firm A with the Firm B is 
very unsatisfactory. None of the witnesses 
depose to any proper adjustment They sinte 
that the books of the two firms were oom- 
pared. It is admitted that the two principal 

moashtahs of the Firm B are Mudden 

ohan and Bungahes Budden who have been 
exnmined. The former says there was a 
comparison of accounts, but no writing or 
memorandum. The latter apparently was 
not present when the alleged compurisou 
was made. This witness also states that he 
is unable to say to what firm the witnesses 
Huree Mohun, Mudden Mobun Bysack, and 
Chunder Nath belong, or what sort of gomash- 
tahs they are. QOomesh Chunder Roy, wii- 
ness No. 6, who is the sou of-one of the 
pertners of Firm B, cannot say whether any 
adjustment took place. Luckhee Kanto Shaha 
gays the accounts of Firm A were not ad- 
justed. Bunko Beharee says he heard from 


the plaintiffs that there was a “bytwk’’. 


meeting, and s- comparison of accounta, 
Horee Molun first seys he was gomashtal 
of Firm B ; then eaves no, of Finn A. He 
speaks of a comparison of the books by 
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Bungshee Budden and Mudden, bat the for- 


mer witness denies this, On this evidence 
I can have no hesitation gn finding that the 
accounts of Firm A with Firm B hare not 
been adjusted. ; 

The evidence as to the sum said to be due 
by the Firm A to Firm B is also very vague 
and inconclusive. 

Witness No. 1, Ram Kanaye, says the debt 
was about Ra. 88 or 84,000, and that he heard 
of the transfer of accounts between the Firms 
of B and C. 

Witness No. 2, Dinonath, says the debt 
was about Rs. 30 or 35,000. 

Madden Mobun, No. 8, anys Ra. 80,800. 

Bunko Beha: ee, No. 4, says Rs. 31 or 82,000, 
exclusive of Rs. 6,000 paid by the defendant 
by transfer of a decree, 

Luckhee Kanto, witness No. '5, gives 
hearsay evidence- 

Radha Kanto Roy, a oo-partner in Firm B, 
says the debt was Rs. 88 or 84,000. Oomesh 
Chunder Roy, who is a sou of a co-partuer 
in Firm B, says Ra. 30 to 31,000. Bangshee 
Budden says Ra. 80,800. Huree Mohun says 
Es. 30,000 or 82,000. 

Until all the partners in the Firm. A are 
made parties to the suit, and the accounta of 
that firm with the Firm B are adjusted in 
their presence, the liability of the defendant, 
respondent, cannot be ascertained. 

Plaiutiffa come into Court and allege that 
they have paid Rs. 30, 864 on account of the 
liabilities of Firm A to Firm B, and thint 
they are liable for only a portion of that sam 
in proportion to their ahare iu Firm A. Such 
a claim may be met by saying that no suck 
debt was due by the Firm A to Firm B, or by 
showing that the plaiutiffs have overdrawn 
their account, and that money is due to tlie 
defendant, which can be set off as against the 
sum claimed by the plaintiffs, It is im- 
possible to isolate this item of Rs. 80,864, ao as 
to admit of iis being dealt with separately. 
The defendant is not iu possession of the 
books of the Firm A. They have been pro- 
duced by the plaintiffs. The books extend 
over a long period from 1268 to 1271, nine 
yeas. If was uot possible for the defendant 
to meet such a plea, viz., that this item of 
Rs. 80,864 could be trealed as a separate 
item and one not mixed up with other entries 
necessitating an adjustment of the whole 
account iu the presence of all the partira 
interested. 

I am also very doubtful whether Section 8 
Act XIV of 1859 epplies to this suite Ioau 
find no evidence which proves that the Firm 
A and the Firm B were merchants and uad- 
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This case turos upon the wording of Sec 
tion 52 of the Rent Aor, Act VIII of 1869, 
the wording of whigh is precisely the same 
as that of the old Section 78 of Act X of 
1889, which enacts that in all cases of suits 
for the ejectment of a ryot the decree shall 
specify the amount of the arrear, and if such 
amount, together with interest and costs of 
suit be paid into Court within fifteen days 
from the date of the desree, execution shall 
he stayed. Now,'in the case which has been 
réferred to in Wyman's Reports, Sir Barnes 
Peacock distinctly says in consider a 
tion 78 of Act 5 which then appli 
the words of which are precisely the same as 
those of Section 52 of Act VII of 1859, 
that the ryot is entitled to have execution 
stayed without any order of the Court, if he 
pays the money into Court withia the limit- 
ed period, but it does not say that execution 
shall not be stayed under any cicumstances 
either by the Court itself or by the Appel- 
Inte Court. 


We-think, therefore, under that ruling the 
Jadge had discretion, and looking to the 
citcumstancas of the -case we think that he 
was right in his exercise of that discretion. 


Wo diomis tha appeal with costa, 


bane Baas hare become 
to be to 
exooatian af the decree, 


It to methat the words which oome after “the 
with 


part of the amount 
for the purpose of staying the 


ap as dism teased costs” may very properly be 
upon es an order made with oe the 
former order of the Court the ,axeoution. .The 


words are “the period of grace by 
be reckoned irom thet date,—thet is to say, “in‘order to 
wave the tenure, the costs of the first Gourt and of the 


prone Court must be ‘within the, period 
ys from the date of decree of ths 
ete Gaunt 


„pig, think that this appeel must be dimhissed 


Jackson, J.—I am of the same opinion. 'It'appears to 

to by lis Clu Justine wan quite oe the words referred 

to by the Chief Justine was quite a superfi ne 5 
vilege ‘allowed to the defendant E oases DT thia aa 

to stay execution df the-décres on' pment ot tis 

amount due with costs and interest, ke mate 


to say thet the J andar intthe-exercise of 
appellate jurisdiction, if he fit, order exeontion | W 
to be stayed ping ts dis arene ut I should not 


haye exercised such a discretion. In any 
the onse, however is does Dot appear to Tia 


adaa 
I, therefore, 
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The 80th August 1872. 
Preseni: 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 
A plication under Act XXVII of 1880— Certif- 
# oatse— Review. 
Cases Nos. 122 and 128 of 1872. 
Miscellaneous Appeals froman order passed 


by the Judge of: i thah. Porgunnahi, dated 
the 16th January 1872. 


Nissa Bibee and another, Appellants, 
i versus 
Abdoor Rahman, Respondent. 


Baboos Doorga ‘Mohun Doss ‘and Sreenath 
Banerjee ‘for Appellants. 


Mr. J. S. Rochfort for Respondent. 


An application for a certifioats under Act XXVI ‘of 
1860 having been on tha- eed ee ee 
cant had not been able to prove 
deceased, the applicant obtained a review of the order 
and received a certificate with regard to a share/of the 
estate. 


which 

Rie cuir ieee 
any hg ld i granted; and' the deci- 
sion thereon must be 

‘Glover, J.—THES5 are applications for a 
certifledte under Act XX'VII of 1860 to 
recover the debits due ‘to the estate of one 
Golam Nubes. The petitioners, appellants, 
Nissa and Amina, sre the daughters of Go- 
lam 'Nubee. ‘Abdoor Ruhman, the objector, 
styles himself the'first cousin ‘of Wahedoon- 
nissa, the step-mother of Nissa and Amina, 
Tt appears that ‘this Wahedoonnissrg ‘on the 
‘death of Golam Nubee ‘got a cortifloate and 
managed the affairs of the’property until her 
death. On'her death, the present applicants, 
‘her step-daughtera, applied for a certificate 
and were opposed by Abdoor Ruhman. ‘The 
Judge awarded a ‘certiflonte to Nissa ‘and 
‘Amina with regard ‘to a T'6-anua share of tlre 
property; and to Abdoor Ruhman, ‘inasmuch 
as he was the nearest of kin to ‘Wahedoon- 
nissa, whose share was one anne, the Judge 
considered that he was entitled to a cartificate 

with regard to a l-anna share. 

The question which we liave to ‘decide in 
this appeal is whether the Jadge was right 


'|in admitting the application of ‘“Abdoor 


Ruhman to review of judgment. : 
It appears that-on a former occasion ‘his 
application for & certificate was rejected, and 
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n certificnte granted to Nissa nnd Amina, on 
the ground that he, Abdoor Rahman, had 
not been able to prove his relationship to 
Wahedoonnisaa. That decision was 
on the 18th of November 1871. In Decem- 
ber of the snme year the Judge admitted his 
previous order to review, aud found on the 
evidence then adduced by Abdoor Ruhman 
that his allegation of relationship to Wahed- 
connissa was made out, and gnve a certifi- 
cate in proportion as we have above stated. 
It has been ruled in the case of Nadar 
Chand Bhooyah versus Rheedoy Mundal, to 
be found in Volume XVIL Weekly Reporter, 
page 458, that a Judge ought not ro admit a 
review for the purpose of receiving fresh 
evidence in a suit, until he is aatisfled by 
legal evidence that the new matter was not 
known to the applicant or could not be 
adduced by him when the decree was passed. 
Now, in this case, there has been no 
attempt made to show that Abdoor Rahman 
was in ignorance of the existence of the new 
evidence which he afterwards had recorded 
before the Jadge. He does not even put in 


dence of any other person to show how it 
was that that new evidence on which the 
Judge relied as proving bis relationship to 
Wahedoonnissa was not and could not have 
been produced when the application for a 
certificate was firat heard. We have looked 
through the record and find no order what- 
ever on this subject on the part of the 
Judge. He must have taken the petition of 
Abdoor Ruhman apparently as a thing of 
course, and recorded the evidence adduced by 
him as if Abdoor Ruhman had a perfect 
right to have it so recorded. Following the 
rule laid down in the decision above quoted, 
we think that this application for a review of 
the order passed on the 18th of November 
1871 was improperly admitted, and that 
Abdoor Ruhman must revert to the position 
which he held before the decision of December 
1871 was passed, and that position was that 
he had no right to a certificate inasmoch 
as he had not proved his relationship 
to Wehedoonnisaa. That being so, he has no 
locus standi in the present case, and as Nissa 
and Amina are the step-daughters of Wahed- 
connissa, and as the property which went to 
her originally belonged to their father Golam 
Nubee, they and they alone are entitled to a 
certificate under Act XXVII of 1860. 

The order of the Judge is therefore modi- 
fled accordingly, and this appeal deoreed with 
costa, 


“any verified petition. He has not given evi- 
oe himself, nor has he offered the evi- 





The 8lat August 1872, 
Present: 
’ 


The Hon’ble Sir Richard Couch, Kt. Chief 
Justice, and the Hon’ble W. Markby, 
Judge. 

Contract—Damages— Bought ont sold Notes— 

Parol Evidence. 

Case stated for the opinion of the High 
Court under Section T Act XXVI of 
1864, by the first Judge of the Court of 
Small Causes at Calcutta. 


Howard Clerton, carrying on business under e 
the style of H. Clarton & Co., Plaintiff, 


versus 


D. K. Shaw and P. N. Mitter, carrying on 
business under the style of D. N. Shaw 
and P. N. Mitter, Defendants, 


Neither party was represented in the refer- 
euœ before the High Court 


Tn a sult for sustained for breach of contract, 
where the Statute af {tations does not apply and there 
has been an in of t and notes, the 


plaintiff is at liberty to prove parol evidence the 

existence and terms of a contract on which he oan main- 
tain the action. 

There may be a complete bin 

ties intend it, although bo sold notes are to be 

ahan or a maro bor gontraesisa oibie denn np: 

e bought and sold notes do not agree, they cannot 

be used as evidenoe of the çontract; but the fact of their 

and not returned x not conclusive evi- 

of the negotiations the par- 


contract if the par- 


Case.—In this case the plaintiff sued the 
defendants for damages sustained through 
their breach of contract in falling to deliver 
certain bales of jute. i 

The facts of the case, so far as they are 
material for its decision, are the following :— 

1. The defendants are Hindoos, 

2. Mr.J. K. Horan, who acted as broker 
for the parties, delivered to the plaintiff the 
bought note ma:ked B, and to the defendants 
the sold note marked A, which documents 
were received and retained by the parties 
respectively. 

2a. Mr. Moran made no entry of the 
contract in his broker’s book. 

8. Subsequently, Mr. Moran, at the re- 
queet of the plaintiff, obtained from the de- 
jendapts and made over to the plaintiff the 
exhibit marked C. 

4. The firat two parcels of jute referred 
to in exhibit O were delivered by the de- 
fendants on board ship on the 28rd, and 
were paid for by the plaintiff on the 24th 
January last. 
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5. Onthe 25th January the plaintiff, in 
his letter marked E, demanded delivery on 
` that day of 250 mae bales in terms of the 

exhibit C; which delivery the defendants 
in their letter of the same date matked F 
declined to give, alleging a breach of con- 
tract on the part of the plaintiff in not having 
at once paid for the two peroels of jute 
veferred to in paragraph 4. 

6. An attempt was made by the plalotiff 
to prove that the defendants had subsequent- 
jy to the acceptance of the notea on both 
aides, accepted and ratified the contract as 

_ expressed in the bought note of the plaintiff 
But this entirely failed. ° 

The case coming on for hearjng, the de- 
fendants’ attorvey, among other pleas, con- 
tended that as there was a variance between 
the bought and sold notes, there was in fact 
no contract between the parties, and that the 
claim should therefore be dismissed. 

I decided the case against the plaintiff on 
this issue, holding that as the bought note 
gave tho plaintiff a right to insist on delivery 
on beard ship, while the sold note gave the 
defendants an option of delivering on shore, 
the SE a notes wus material, 
and there was consequently no contract. 

At the trial, the plaintiff proposed to show 
by parol evidence what the contract between 
the parties really was; but as I was of opi- 
nion that the, fact of the interchange of 
hought and sold notes showed it to be the 
intention of the parties that the terms of the 
contract should be reduced to writing, and 
that the notes which they had respectively 
accepted must be regarded as the. ultimate 
expression by each of his several intention 
as to what the terms of the contract which 
he would assent to should be, and also as to 
what they had been made, and that every 
thing which had pnssed between the parties 
through their broker previously could only 
be looked upon as the early stages of the 
negotiation, I declined to admit parol evi- 
dence of a contract which was not contained 
in the notes, 

A new trial was applied for on the ground 
that I should not have refused to receive the 
parol evidence teudered ; and it was argued 
that, as it is admissible in cases falling within 
the provisions of the Statute of Frauds in 
which the bought and sold notes are found to 
vury to establish the contract by a refirence 
to the entry in the broker’s book, so here, in 
a case in which the defendants being Hindoos 
the Statute of Fraud does not a it was 
competent to show by the parol evidence of 
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contract which the parties intended to make 
for themselves, 

In support of this view, reference was 
made to the case of Seivewright vs. Arahibald, 
17 Q. B„ 115, and more particularly to the 
elaborate judgment of Mr. Justice Erle in 
that case, as showing that the only reason for 
refusing to admit parol evidence to prove the 
contract where bought and sold notes differ is 
the restriction contained in the Statute of 
Frauds. 

I have given that case my careful con- 
sideration. 

It appears to me that the learned Judges 
in that case do not decide that the entry in 
the broker’s book may be referred to in case 
of valiance between the notes, but that where 
there is an entry in the bioker’s book that 
entry is itself the contract. It also appears 
to me that the majority of the Court there 
held, in very pointed terma, that where there 
is no entry in the broker’s book thera the 
bought and sold notes ae themselves the 
contract. 

Farther, if Mr. Justice Erle be 


in bis view that these holdings go 
considered quite sound, if we int t the 


word “ contract” as meaning what is, to some 
extent, and in a strictly practical point of 
view, the same thing, vis, the statutory evi- 
dence of the contract necessary under English 
law, it appears to me that even then, aul 
even where the Statute of Frauds does not 
prevail, bought and sold notes delivered 
accepted and retained by the parties cannot 
be regarded in a more degraded light than as 
the expression, reduced into writing with the 
consent of the parties, of what their wishes 
and intentions with regard to the intended 
contract were at the lust stage which the 
negotiations reached, If this view of mine 
be not erroneous, it seems to me that varying 
bought and suld notes, accepted retained 
and acted on, amount to positive evidence of 
the negative fact that at the conclusicn of 
the negotiations the parties did not agree, and 
thas evidence having been in fect (though un- 
necessaiily as far as any statutory provision 
is coucerned) reduced into writing by the 
parties themselves, or wccepted by them when 
eo reduced by their agent, no parol evidence 
is admissible to contradict them. 

There is surely some want of clearness in 
the argument of the learned dissentient 
Judge, where he remarks that the Court masr, 
according to the view of the majority of Lis ovl- 
leagues, first arrive at the conclusion thatthere 
was a contact befoie it can by inspection of 


the bioket or of others what was in fact the | the terms of that contract ariive at the oppo- 
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sito determinatlon that there had after all 
been no contract. _All that the Law of Evi- 
dence requires is that there should have been 
an intgntion to contract and to reduce the 
terms of such intended contract to writing. 
This will be sufficient to exclude parol evj- 
dence, and then the Court, by inspection of 
written expression of their intentions, may 
conclude that the parties have failed to carry 
out those intentions. Teylor on Evidence, 
p- 401, Edn. 1868, n. 2. 

My colleague, Mr. Thomson, does not agree 
with me in this view, but considers that, for 
the reasons given by Erle, J., in the case of 
Selvewright vs. Archibald above referred 
to, parol evidence as to what the parties 
really intended to be their contract should be 
admitted. I have therefore the honor to sub- 
mit for the opinion of the High Court the 
following points, vis :— 

lst.— Whether, on the facts of the case as 
set forth in paras. 1—6 of the foregoing atate- 
ment, it was open to the plaintiff to piove by 
parol evidence the existence and terms of a 
contract on which he could maintain the 
present action ? 

2nd.—Whether bought and sold notes 
materially varying are not, when received 
and retained by each party, as has been stated, 
conclusive evidence that in the last stage ol 
their negotiations the parties did intend to 
make, and believe thenselves to have made, 
a contract, but failed to do so? 


The judgment of the High Court was} 


delivered as follows by 


Couch, CJ. — It being stated that the 
Statute of Frauds does not apply, we are of 
opinion that the plaintiff was at liberty to 
prove by parol evidence the existence and 
terms of a contract on which he could main- 
tain the action. In Seivewright vs. Archi- 
bald, a memorandum in writing of the contract 
was necessary, as it was within the Statute 
of Frauds; and Mr. Justice Erle’s opinion 
that the mere delivery of bought and sold 
notes does not prove an intention to contract 
in writing, and does not exclude other evi- 
dence of the contract in case they disagree, 
was in accordance with that of the other 
Judges. Mr. Justice Patteson says :—“ J 
consider that the memorandum need not be 
the contract itself, but that a contract may 
be made without writing, and if a memoran- 
dum in writing be afterwards made embody- 
ing that contract, and be signed by one of 
the parties or his agent, he being the party 
to be charged thereby, the Statute is satisfied ;” 


where the bought and sold notes are the dnly 
writing, and they differ materially, the Statuie 
is not satisfied. Lord Campbell says “I by no 
means say that where there are bought and 
told notes, they must necessarily ba the only 
evidence of the contract: circumstances may 
be imagined in which they might be used as 
a memorandum of a parol agreement.” * * 
æ * “What are called the bought and sold 


notes were sent by him (the broker) to hie. 


principale by way of information that he 
had acted upon their instructions, but not ns 
the actual contract which was to be binding 
upon them.” * * + «In the present case 
there being a material variance in the bought 
and sold notes, they do not constitute a bind- 
ing contract; there is no entry jy the 
broker’s book signed by him; and if there 
were a parol agreement, there being no sufi- 
cient memorandum of it in writing nor any 
pert-accepiance or part-payment, the Sigtute 
of Frauds bas not been complied with, and I 
agree with my brother Patteson that the 
defendant is entitled to the verdicy.” 

There may be'a complete binding contract 
if the parties intend it, although bought and 
sold notes are to be exchanged or a more 
formal contract is to be drawn up. This is 
shown by Heyworth vs. Knight, 38 L. J. 
C. P., 298. If the bought and sold notes do 
not agree, they cannot be used as evidence 
of the contract ; bat we cannot agree with 
the first Judge that their differing and not 
being returned is positive evidence that at 
the conclusion, of the negotiation the parties 
did not agree, the fact being, as we think, 
that the negotiation was concluded and the 
contract made before the notes were written, 
and they were sent by the broker to’his 
principals by way of information. To sup- 
port the opinion of the first Judge, it would 
be necessary that there should exist a cus- 
tom between merchants that they should not 
be bound until regular bought and sold notes 
have been exchanged. ; 


The 81st August 1872. 
Present : 


The Hon'ble Sir Riobard Couch, Kt, Chief 
Justice, and the Hon’ble W. Markby, 
Judge. 


Surety—Interest— Promissory Note. 
Appeal from the judgment of the Honorable 


A. G. Maopherson, exercising the 
ordinary original civil jurisdiction of 


and the ground of his judgment is that| the High Court. 


e 
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r) 
Kally Prosonno Roy (one of the Defendants) 
Appian 
versus 2. ak 
Umbica Churn Bose (Plaintiff) Respondent. 
The Advooate-General and Mr. Lingham 
for the Appellant. 
Mr. Lowe and Mr. Branson for the 
Respondent. 


Where 2 oreditor, without the knowledge of the sure- 
ty, acospts from the debtor a sum on account af 


Tue plaintiff in this.case sued to recover 
the sum of Rs. 3,021-10-8, for principal and 
interest, from Cowar Brojendernarain Deb and 
‘Kally Prosonno Roy, on a promissory note 
dated 19th October 1870, which ran in the 
following terms :— 

Three months after date we jointly and sever- 
ally promise to pay to Baboo Umbica Ohurn Bose 
or order the sum of Rs. two thousand and 
five hundred (Ra. 2,500), for value received as 
follows," with interest at the rate of twenty-five 
per cent, per annum. 


Katty Prosommo Ror. 
BROJENDRANARAM DEB, 


Plaintiff admitted having received the sum 
of 250 rupees on the 29th of January 1871 on 
account of interest, which he credited to the 
account, He denied that the second defend- 
ant was surety for the firat defendant. 

The frst defendant did not appear to the 
suit, but the second defendant, the appellant 
in this appeal, contended that he was merely 
surety for the firat defendant, and as the 
plaintiff had received 250 rupees on the 
29th January from the first defendant on 
account of interest, which sum represented 
interest down to the 19th March 1871, with- 
out the knowledge of the second defendant, 
and as that sum was in exoees of the amount 
which was then due for interest, the plaintiff 
had thereby given time to the firat defendant 
and could not have sued him on the note at 
any time between the 29th January and the 
the 19th March 1871. He contended that 
by so doing the plaintiff had discharged him 
as surety from further liability. 

The judgment of Macpherson, J., in the 
` Original Court, was as follows :— 

n the evidenca, I consider it clear that the 
defendant Kally Prosonoo Roy was through- 


* Particulars of the currency notes follow, 


out merely surety, and that the plaintiff was 
aware of that fact from the first. The only 
question I have to decide is whether or not 
Kally Prosonno Roy is discharged as surety 
because time was given to the principal 
debtor on the 29th of January 1871, as Mr. 
Marindin contends it was. The promissory 
note is dated the 19th of October 1870, and 
was payable three monthe after date. The 
evidence is (and I have no doubt it is true) that 
on the 19th of January 1871, which was the 
due date of the note, the plaintiff called on the 
defendant Brojendernarain Deb and was told 
to come back in eight or ten days when 
intérest would be paid. Accordingly, on the 
29th of January, the plaintiff did go back 
and was then paid the sum of 260 rupees on 
account of interest, Mr. Marindin, for the 
defendant Kally Prosonno Roy, contends that 
inasmuch as 250 rupees was more than 
was actually due on the 29th of January, the 
plaintiff by ‘accepting it practically gave 
time to Brojendernarain in such a manner 
as to discharge the surety; and he relies 
upon the case of Blake vs. White, 1 Younge 
and Collyer, 420. 

In the present case the circumstances are 


very different from what they were in the _ 


caso of Blake vs. White. In that case thor 
was a memorandum in writing showing ex- 
presaly the receipt of several months’ interest 
in advance, and by the memorandom it was 
aleo agreed that the interest should be paid 
in future every six mouths, commencing from 
a certain day named. Here there is nothing 
of the sort; and there is absolutely no new 
agreement whatever between the parties 
beyond such as is evidenced by the simple 
fact that whereas Rs. 150 was the amount 
due for interest up to the 19th January, 
Rs. 250 were received by the plaintiff on 
the 29th of January. The plaintiff states 
that he never promised, and was never asked, 
to give time, and that the extra Ra 100 
were not paid to him then in consideration 
of his giving further time: and although 
he says he received the whole payment of 
Rs, 250 as on account of interest, he says 
further that he knew that the whole of that 
sum was not doe, but that on the 29th Janu- 
ary he was in want of the precise sum of 
Rs. 260, and when he went on that day to 
Brojendernarain he asked him if he coald 
then give him Rs. 250 merely in conse- 
quence of the immediate need he had for 
that sum. The interest due on the 19th of 
January would have been Rs. 150; and, 
as the monthly interest is Es. by 
getting Rs. 250 on the 29th the plaintiff 
60 
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did in fact get that which was equal to two 
months’ interest in advance. But inas- 
much as he states (and there is nothing to 
contradict him) that no calculation was made 
at the time, and nothing was said about the 
payment of interest in advance, I'confess I 
cannot see how it can be said that there was 
any agreement which now prevents the 
plaintHf from proceeding against the surety, 
for I do not think that by aceepting the 
Rs. 250 he deprived himself of the right of 
sulng the principal debtor. The defendants 
will be entitled to credit for the amount 
which the plaintiff has received as interest, 
but the plaintiff is entitled to recover against 
both the defendants, 

As regards the manner in which the evi- 
dence of the plaintiffon cross-examination has 
begn takén down with regard to'the payment of 
the Ra. 250, I state distinctly that the 
meaning'of the witness as understood by me 
was thatthe Rs. 250 were received by him 
with knowledge that that sum was more than 
was then due for interest, buf that thet sam 
was not paid on any calculation ‘that it was 
interest which was due for {wo months in ad- 
vance or for any other time. It is true that, 
in answer toa suggestion of Mr. Marindin, the 
plaintiff did ‘say that {he sum redesived would 
be equivalent 'to interest up to the 19th of 
March ; but he never said nor meant to say 
that there was any calculation made at the 
time or that the amount asked for was the 
result of any understanding that it was inter- 
est for any definite time. 

The ‘surety-defendant appealed from this 
judgment “on the following grounds :— 

1s¢.—That the learned Judge onght to have 
held that the demand and receipt by the 
plaintiff, on 29th January 1871, from the first 
defendant, by way of interest on. the amount 
due upon the promissory ‘note of a sum in 
excess of the interest then due, had the effect 
in law of a binding agreement to give the 
said defendant time for the payment of the 
amount secured by: the said prothiesory note, 
and that the surety-appellant was thereby dis- 
charged from his liability upon the said note. 

2nd.—That the learned Judge ought to 
bave held upon the evidence thet the sum of 
Rs. 250, paid by the first defendant to plaintiff 
on 29th January 1871, was demanded and 
received by the plaintiff as interest ih ad- 
vance upon the amount secured by the pro- 
missory note up to the 19th March 1871, and 
that such demand and interest had the effect 

-in Jaw of a binding agreement to give the 

snid defendant time for the payment of the 
Amount secured by the said promissory note 
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until the 19th March, and that the appellant 
was thereby discharged from his liability upon 
the promissory note. 4 

8rd.—That the learned Judge ought to 
have held upon the evidence that there was 
in fact a binding agreement between the 
plaintiff and the first defendant that plaintiff 
would give such defendant time for the pey- 
ment of the amount secured by the promissory 
note; and that the appellant was thereby dis- 

ed from his liability upon the note, 
4th.—That the sit ought to have been 
dismissed as against the surety-defendant 
with costs. . 

The Adtocate-General.—This sult was 
brought by plaintiff again«t two persons, Bro~- 
jendernarain Deb and Kally Prosonno Roy. 
The suit was in respect of a promissory note 
given by the defendants to the plaintiff on the 
19th October 1870. The note became due 
between the 19th and 2lst January 1871. 
The plaint was filed on the Ist February 1872, 
about a year after the note became due, and 
alleges that the time for payment had elapsed ; 
that the Rs. 2,500 had not been paid, nor 
the balance, of interest, Ra. 621-10-8 ; but that 
the plaintiff on the 29th January 1871 received 
from the defendants Rs. 250 on account of 
interest. My client, Kally Prosonno Roy, 
was notaware of this payment of interest in 
excess of the interest then due by Brojendra- 
narain Deb, the principal debtor. I contend 
that the taking of such interest by way of 
anticipation was giving the principal debtor 


‘time, and that therefore the action agninst my 


olient, the surety, is barred. The learned 
{Judge ‘seems, upon the evidence of the plain- 
tiff, to have arrived at the conclusion that 
whos the Rs, 250 was d, there was 
nothing certain as to the pur for which it 
was paid. I think, however, that when he 
received the money as interest, he mast haye 


‘been well aware for what purpose it was paid. 


Mr. Marindin in the Court below had cited 
Blake vs. White (1 Yoonge and Collyer, 420), 
The learned Judge is right that that case 
goes a little beyond the present case. Bat 
there is a case (Greenough vs. M‘Clelland, 80 
L. J., Q. B., 15), the facts of which are very 
nearly the same as those here, except that in 
that case the interest was taken twioce,—in this 
only once,—and in which it wes held that, if 
one maker of ea promissory note signs as 
surety only for the other, and. the payee 
has notice of this when he takes the note 
as seourity for money advanced to the prin- 
cipal, he cannot give security for money ad- 
vanced to the principal without the consent 
of the surety. If he dose, the surety is dis. 
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chaiged in equity, although the payee has 
never agreed to treat him otherwise than as a 
principal party liathe upon the note. Jn the 
case of toe Oriental Financial Corporation vs. 
Overend Gurney and Co. (7 L. B., Chan- 
cory Appeals, 142), Lord Hatherley, L. O., 
held that the holder of a security who 
agrees with the principal to give time to the 
surety by so doing discharges the, surety. 

In the time of Lord Eldon, in the oase of 
Boultbee vs. Stubbs (18 Vesey, 20), where 
a creditor having among other securi- 
ties a bond with a surety, took a mortgage 
from the principal debtor and agreed to 
receive the residue by instalments secured by 
warrant, &c. without prejudice to any seco- 
rity he now held, an injunction was granted 
against suing the surety, The cases are 
summed up in Story’s Equity Jurisprudence, 
Pee para, 826. In 2 Brown’s Chancery 

asos, 578, it was held that a creditor giving 
the principal debtor further time for pay- 
ment releases the surety. Precisely the 
same doctrine was applied In Bonar os. Mac- 
donald (8 Clark's H. of L., 226), It may 
be said that it 1s found os a matter of fact 
there was no agreement to give time ; but I 
submit that the agreement to give time would 
only be evidence of the facts before the 
Court If he gave time, the surety was dis- 
charged. Then your Lordships must not for- 
get that the claim is in lien of interest. The 
.money was received by the plaintiff for past 
interest and future interest. Suppose, instead 
of its being a matter between two gentlemen, 
it was matter between two Banka, and {nsol- 
venoy takes place, what would be the result? 

Mr, Lingham (on the same side).—In the 
Lower Court, when the case of Blake vs. 
White was referred to, it was objected that 
it was not a decision which has been fol- 
lowed in any case. In answer to such an 
.argument, I would only say that it is referred 
to in White and Tudor, 297, Byles on Bills, 
and Smitb,- Then I contend that here we 
have all the elements of certainty to assume 
an agreement. 

Mr, Lowe (oontra).—The question in this 
case fe really one of fuot Your Lordships 
are asked to say that, In consequence of a 
sum of money paid by plaintiff, there was an 
‘agreement by the plaintiff to give three 
months’ further time. I submis upon the 
evidence that your Lordships cannot come 
to that conclusion. At the time of payment 
there is no doubt that a certain sum was dus 
for interest. About that time the plainiff, 
being in want of money, applied to the Roy 
defendant for Rs. 260. Three months’ 
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interest was due and a part of another month, 
It does not appear upon the evidence that Roy 
paid it only on gocount of interest. There 
is nothing to show upon the evidenve that 
there was anything understood between the 
parties that it was a payment which was to 
extend to the 19th August. [ Couch, C.J.— 
Tho plaintiff took it as inadvance.] There 
was no calculation made as to the precise 
sum then due, and it is contended that 
inasmuch as the money was received on 
account of interest and was more than 
the interest then done, your Lordships 
are to infer that there is a binding agree- 
ment. [Couch, C.J.— It is not neces 
sary upon the authorities that we should 
infer that, The mere fact of its having been 
received as interest in advance would prevent 
the plaintiff from suing the principal.) Can 
your Lordships say upon the evidence that 
he received the money asinterest in advance? | 
[ Couch, C. J.—He received it by way of, 
anticipation. It is clear that the plaintiff 
did not intend that any portion of the Rs. 250 
should go in redaction of the prin- 
cipal.] Could your Lordships say that he 
received it by way of anticipation ? [Cowch, 
C. J.—'Then in what other way could he 
have received it? He did not receive 
it as a loan], No; he anys, generally, 
he received it as interest e case of 
Blake vs. White, referred to in the Coart 
below, is quite a different case from the pre- 
sent. In that case there was an actual 
agreement to give time, and there was also 
a payment of interest for a particular period, 
and the time was specified. Here there is 
no time specified at all. [ Cowok, C.J,—If 
the time could be ascertained, it is not neces- 
sary that it should be specified.] Here there 
was no agreement except what is inferred from 
the receipt of the money. o case in the 
80 L. J., which wns contended to be on all- 
fours with the present, seems to me to be 
very different. 

Mr. Branson (on the same side), —The 
iesue is a mixed issue of law and fnot, whether 
there was an eut between the creditor 
and principal debtor by which the creditor 
bound himselftogivethe debtortime. If there 
was any agreement by which the creditor gave 
the principal debtor time, that would dis- 
charge the surety. But there is no evidence 
of ve new agreement, as the learned Judga 
has found. It is clear upon the evidence 
that the plaintiff did not ask for Re. 250 
as interest. He simply asked for Rs. 250, 
The Advocate-General has contended that 
if there was more money paid than the 
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interest due, the plaintiff could not bring his 
suit, because in every such case the mere 
fact of such payment in exceas was proof of 
payment of interest in advance and of an 
‘agreement by which the oreditor has bound 
himself not to sue the principal. In the 
case of Blake vs. White, there was an 
agreement to take interest on a given 
Specified date. In the case eited from the 
80 L. J., the question was not raised. 
The only question was whether the surety 
was discharged, The case in 7 L. R., Ohan- 
cery Appenls, also, was wholly different. In 
8 Merivale, 278, it was held that there must 
be time given by a positive contract to dis- 
charge the surety, See also Ewin vs. Lan- 
caster (6 Bost and Smith, 571), There was 
no agreement in the present case, and there 
is no authority to show that simple payment 

` gave time to principal debtor so as to dis- 
charge the surety. 

The Advocate-General (in reply).—I rely 

the case of Bleke vs. White, and on 

ucker vs, Laing (2 Kay and Johnson, 745). 

e matter is well putin 2 White and Tudor. 

r. Branson seems to have forgotten that 
this is a matter of law and fact. It seems 
to me that the learned Judge has drawn a 
wrong inference upon the facts. 

The Court took time to cdnsider. The 
judgimente of the Court were delivered as fol- 
ows on the 8lst August 1872 :— 

Couch, C.J.—This suit was brought on 

a promissory note of the defendants for 
Es. 2,500 dated the 191h of October 1870 and 
payable three months after date, with interest 
at 24 per cent. per annum; and the plaint 
stated that the plaintiff, on the 29th Jaunary 
1871, received from the defendant Rs. 250 
on account of ‘interest. The defence was 
that the note was made by the appellant as 
surety for the other defendant with the know- 
ledge of the plaintiff and tbat the Ra. 250,' 
which the plaintiff alleged that he received as 
interest, was in excess of the interest then 
due, and was given to and taken by the plaintiff 
without the knowledge or consent of the 
appellant, and thereby the appellant became 
The plaintiff in his evidence 

said that he went to the first defendant, the 
principal, on the 19th January, and was told by 
Kim that he would pay intereet a week or ten 
days afterwards, and on the 29th of January 
the first defendant paid him Res, 250 for iu- 
terest ; that he made no application for pay- 
ment to the appellant; that the Ra, 250 was 
more than what was due for interest then ; 
that it represented the interest which would 
be due up to the 19th qf March 5 that he first 
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applied to the appellant for payment in Sep- 
tember 1871. He also sgid that, on the day 
he was paid the Rs. 250, or two or three days 
before that, the first defendant told him that 
the appellant joined in the note for his ao- 
commodation; aud Mr. Justice Macpherson has 
found that he was aware from the first that 
the appellant was merely a surety. In reply 
to questions by the Court, he said “I re- 
ceived the Rs. 250 on account of interest, I 
simply asked him to pay on acoount of in- 
terest and he gave me that amount, and I 
gave him credit for it” 

The rule that if a creditor enters into any 
binding contract, the effect of which will be to 
give further time to the debtor, without con- 
sulting the surety, the surety will be thereupon 
discharged, and it is immaterial that the 
further time was given in consequence of the 
inability of the debtor to pay, or that no 
injury could thereby accrue to the surety, 
was laid down by Lord Loughborongh in 
Rees vs. Berrington, 2 Ves. Jun, 640, and 
Lord Eldon in Samuell vs. Howarth, 
8 Mer, 272. It bas been followed in the 
Courts both of Equity and Common Law in 
many cases which are mentioned in the note to 
Rees vs. Berrington in 2 Tador’s. Leadi 
Cases in Equity, 822, and must be follow 
by this Court. 

It was argued by Mr. Branson for the 
plaintiff that there was no binding contract 
to give time, as if this meant an express oon- 
tract ; but a contract need not be expressed 
in writing or by words to be binding. A tacit 
or implied contract -inferred from the acts of 
the parties is equally binding as an express 
one.’ The facts of the case in Blake vs. 
White, 1 Y. & ©. Exch. Cas , 420, are no doubt 
different from the facts of the present case, but 
the Jaw laid down by Lord Lyndhurst, then 
Lord Chief Baron, is clearly applicable. He 
says at page 426, “ But the question is, whe- 
ther time was not given to the Ist of Janu- 
ary 1819, upon a valuable consideration ? 
The fact is admitted that the obligee received 
interest up to that time in the month of Ooto- 
ver preceding. Could he then in the entertm 
have been allowed by a Court of Equity to 
bring his action on the band ? I think not. It is 
admitted that in the case of a principal oniy, 
without a surety, if the debtor had given 
months’ interest in advance a Court of Equi- 
ty would interfere to stop the action, If in 
such a oase, the time for payment of the in- 
terest could be explained consistently with 
the action, that would alter the state of the 
case; but, if it appeared simply that six 
mohths’ interest had been giveh, what could 
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. the imagination suggest, but a contract ipsis- 
simis verbis, that tke creditor could not sue 
for that time? Besides, the interest being paid, 
would a Court of Equity endure that the 
creditor should put that interest into his 
pooket, and next day sne for the principal ? 

“Tf that be so as between the principal 
debtor and the obligee, the same principles 
will apply to the surety. The question here 
is, whether the party did not preclude himself 
from suing on the bond, by receiving by an- 
ticipation the interest due between October 
and January. The shortness of that period 
cannot affect the question. Taking even an 
hour’s interest in the same manner, if it were 
the habit to reckon intereet by hours, would 
be attended with the same consequences, 
Under the present circumstances, I must 
grant this injunction.” 

The judgment was not founded upon the 
memorandum in writing to which Mr. Jas 
tico Mncpherson alludes as distinguishing 
this case from Blake os. White, for Lord 
Lyndhurst in the previous page speaks of itas a 
mere agreement to give time without any con- 
sideration, which would not prevent the ore- 
ditor from successfully prosecuting his action 

~—at_law.--Bnt.the question is,” he continues 

as above quoted. ~~ 

Putting the most favorable construction 
upon the plaintiff's evidence and allowing that 
the Rs, 250 were not paid on any calculation 
that it was interest which was due for two 
months in advance or for any other time, it 
is a fact that interest was received by antici- 
petion, and the time for which it was received 
was a matter of simple calculation. I think 
it is clear that, under those circumstances, a 
Court of Equity would have interfered to 
stop the plaintiff from suing the firs: defend- 
ant until the time which was covered by the 
payment in advance had expired. The 
plaintiff bound himself to give farther time, 
aud-the appellant was therefore discharged 
from: his liability on the note. 

The decree so far as it applies to the ap- 
pellant should be reversed, and the duit be 
dismissed as against him with costs; and the 
costs of the appeal should be paid by the re- 
spondent. 

Markby, J.—In this case I do not think 
it necessary to examine the facts at length. 
It is admitted that the principal debtor paid 
to the creditor, at the creditor’s request, on 
the 19th of January, a sufficient sum to 
cover the interest upon the debt up to the 
19th of March ; and it seems to me, with the 

test deference for the opinion of the 
earned Judge who decided this casa in the first 
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instance, that it is impossible to avoid infer- 
Ting from that an undertaking that the creditor 
wili not sue the principal debior during that 
period. I do not discuss this part of the 
case further, because it has been clearly 
shown by the Chief Justice that the case of 
Blake vs. White distinctly lays down that we 
ought to infer this. 

But then comes the question (and it is 
one which from the way in which the case 
was there decided was not considered in the 
first Court) what effect has this giving of 
time upon the engagement of the surety ? 
Giving time to the principal debtor, though, 
as a general role, it discharges the surety, 
does not always do so (see Green vs. Wynn, 
7 L. R., Eq, 28: 8. O., on appeal (4 L. R„ 
Ch. App. 204), and the question we have 
to decide is whether we ought to infer in 
this case from the receipt of intereat such a 
giving of time as would discharge the surety. 
There was no intention to discharge him, and 
we can only give the surety his discharge if 
it Is necessary to do so in order to do justice 
between the parties. 

For these reasons it appears to me neess- 
sary to examine very carefully the grounds 
apon which the surety is discharged when 


he is dim Now, the most recent case 
on the subject to \which ve been re- 
ferred is that of the Orte Financial Cor- 


poration vs. Overend G 


this case has been argued 
tirely upon the principles of English law, 


y and Co.; and as 





planation of law to be applied in such cases, 
that ‘‘if you agree with tHe principal to give 
him time, it is contrary to that agreement 
that you should sue the , because if 
you sue the surety, you ‘immediately tarn 
him upon the principal, and therefore your 
act breaks the ent into which you 
have entered with the principal.’ And 
then it is added that it is plain that 
this is the right explanation of the law, 
because “it is competent to the creditors to 
reserve all their rights agains} the surety, in 
which case the surety is not discharged ; and 
for this reason, that the contract made with 
the principal is then preserved, because the 
creditors have engaged with the principal 
not to sue him for a given time, but subject 
to the proviso that the creditors shall be at 
liberty to sue the surety, and so turn the 
surety upon the principel without any breach 


on both sides en-' 


of the engagement with the principal;” and - 
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at end of the judgment it is seid ‘The de- 
fendants would have freed themselves from 
all difficulty whatever by reserving their 
rights agninst the plaintiffs.” 

Now, if this be the true ratio legis, I 
should certainly feel difficulty in saying that 
the surety was wholly and absolately dis. 
charged by the acceptance of interest in 
advance from the principal, An undertaki 
by the creditor not to sue the oradin 
debtor during the period in respect of which 
interest bas been paid is implied, because 
otherwise, as Lord Lyndhurst points ont in 
Blake vs. White, the injustice would follow 
that the creditor might put the interest intd 
his pocket and next day sue the principal. 
But we are asked to infer from the acceptance 
of interest in advance, not only a suspension 
of the right to sue the oii ore but an abso- 
lute discharge of the sure Now, if (ab it 
seems to be pat in. the riental Financial 
Corporation vos. Overend.,Gurney and Co.) 
‘the creditor was prevented from suing the 
surety, only because his so doing would be a 
breach of the contract with the principal, it 
-seems to me that the only inference which 
in reason or justice could be made would 
be, not that the surety was discha: ged alto- 
gether, but that the right,to sue him was 
"~-suspended~for~the same period’ as the Tight 
to sue the prinot suspended ; so: that 
not, by being sued during 
ned upon the principal, 
nee to some of the earlier 
authorities, most, of which are quoted and 
recognised in the Oriental Financial Corpo- 
ration vs. Overend Gurney and Co., I am 
-satisfled that the role of law by which the 
surety ie discharged does not reat exclusively 
on & consideration of the rights of the 
priuoipal debtor, but upon a consideration of 
the rights of the; surety himself. It seems 
to me, in the t place (I say it with the 

atest deference) that the judgment .in the 

iental Financial Corporation vs, Overend 
Gurney and Co, does not quite correctly state 
the opinion of Lord Cranworth in Owen os. 
Homan. What Lord Cranworth said was 
not simply that the rights against the surety 
could be reservéd, but that he thought “it 
must be competent for a creditor to contract 
with his principal debtor to give him time, 
so far as he can lawfully and effectually do 
go without prejudicing his right against the: 
surety.” This was said by way of protest 
against an opinion which appenra to have 
been expressed by Lord Truro in the Court 
below that a creditor could not reserve his 






Tights against the surety. But the observa- | 
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tions and counter-observations of those 
learned Judges must be taken with reference 
to the sort of reservation which had actually 
been made in that case, The contract by 
which time was given in that case provided 
that nothing therein contained should dis- 
charge the sureties, bat whilst providing 
that the creditor would not take any prooeed- 
ings agninst the principal during the period 
specified; these important words were added; 
“except at the instance or request of the 
sureties.’ It was, therefore, not merely a 
reservation of the creditor’s right against 
the surety, but a reservation of iheir mutual 
rights,—the right of the creditor to compel 
the surety to pay the debt, and the right of 
the surety to compel the creditor at any 
time to gue the principal debtor. 

This at once suggests a doubt whether the 
principle on which the surety is discharged is 

rrectly, or at any rate, fully stated in the 
Oriental Financial Corporation vs. Overend 
Qurney and Co. and I think the very authori- 
ties referred to in thas judgment do in- 
troduce another and a very important ele- 
ment. I find that in Oakley v. Pasheller, 
Lord Lyndhurst says “ Tho principle of law 
is this, that where a creditor gives. ime to _—- 
aT 
Roy communication with the surety and 
without the consent of the surety,.it dis- 
charges him from liability, because it places 
him” (te. the rurety) “ina new situation 
and exposes him to risks and oon noles 
which he would not otherwise be liable to ;” 
and the Master of the Rolls had given a 
similar reason, namely, that the surety is ther- 
by prejudiced. And so in another case to 
which the Lord Chancellor refersa—Samuell 
vs. Howarth—Sir William Grant says “The 
surety is held to be discharged, for this rea- 
son, because the creditor by so giving time 
to the prinoipal has put it out of the, power 
of the surety to consider whether he „will 
have recourse to his remedy against the prin- 
cipal or not, and because he, in faot cannot 
have the same remedy against, the principal 
as he would have had under the original 
contract.” 

The principle is explained in the same 
way by Mr. Justice Williams in Strong vs. 
Foster, 25 L. J. O. P., 111, where he suyz— 
“ The surety hes aright to say to the principal 
creditor, ‘I have reason to believe that the 
dobtor is in insolvent circumstances; you 
should sue him, or allow me to do go in your 
name. Then if the principal creditor said, 
ʻI cannot sue him, because I have bound 
myself to give him time,’ that would discharge 
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the surety,” and this explanation was adopted 
by the Court of Queen’s Bench ia Pooley vs. 
Harradine, 26 L. J$ Q. B., 160. 

These cases put the principle upon a very 
olear and intelligible basis, that the surety 
is discharged, not only because the principal 
debtor would be prejudiced by proceeding 
against the surety, but because the surety is 
prejudiced by the loss of his right to proceed 
against the principal debtor; and this fully 
accords with the opinion intimated in Owen vs. 
‘Homan, namely, that if with the assent 
of the principal debtor this right of the 
surety is reserved by the creditor, then the 
' surety, not being prejudiced, is not dis- 

ed 


I do not of course mean to say that the 
principle exactly as stated in the case of the 
Oriental Financial Corporation vs. Overend 
Gurney and Co. has not been so stated by 
other authorities. It is so stated in a note 
to Lewis vs. Jones, 4 B. and C., 515, which 
is e a Se and by Lord Eldon in 
English vs. ey, 2 B. and P., 61, and it is 
to bə found in various text books. Nor can 
there be any doubt whence this statement of 
the principle has been derived. It is almost 
a literal translation of a passage in the Digest 
of Justinian,— Quod dictum est, st cum roo 
pactum sit ut non pelatur, fidejussori 
quoque competere exoeptionem; propler ret 
personai piacwit ne mandati judicio oon- 
ventatur (Digest Lib. II, Tit. XIV., 82.) 
And as to this it is further said—Debitoris 
conventio fidejussoribus proficiet, nist hoo 
actum est ut duntaraf a reo non petatur ; 
a fidejussore potatur; tuno enim fidejussoe 
exceptione non utetur (par. 22 of the same 
title.) But this is said of a contract 
‘wholly different from a contract of surety- 
ship. The creditor here alluded to was 

_ under no obligation to pursue the remedies 
of the surety against the principal debtor, 
and was not, therefore, bound to pay any 
regard to the rights of the surety in his 
arrangements with the principal debtor. If, 
therefore, the creditor gave time to the prin- 
cipal debtor, the surety could originally take 
no advantage of it, but afterwards he was 
allowed to do s0 propter rei personam, i. e., 
for the sake of the principal debtor, because 
otherwise the principal debtor (rews) would 
be prejudiced ; for should the surety be sued 
by the creditor, he would then be able to sue 
the principal debtor at once, though the time 
given had not expired. Bat if the rights of 
the creditor to sue the surety had been re- 
served in the contract to give time, then as 
the principal debtor could not complain, so 


neither could the surety, and the anrety was 
liable just as before. This is no doubt ex- 
actly the principle laid down in,the Oriental 
Financial Corporation vs. Overend Garney 
and Co., but it is applied toa transaction of an 
essentinlly different kind, and with a wholly 
different resalt, namely, that the remedy 
against the surety is -not extinguished, but 
suspended. 

Bearing in mind and’ applying the princi- 

le as it is explained in Samuell vs. 

owarth, and Strong vs. Foster, and, I must 
say, as it seams to me, though, perhaps, not 
quite-so clearly in Oakley vs. Pasheller also, 
there is, I think, little difficulty in disposing 
of the pregent case. The creditor had ac- 
cepted interest in advance from the principal 
dsbtor: and he had thereby, not only put it 
out of his own power to sue the principal 
debtor for. certain period, but had also put 
the principal debtor in a position in which it 
would be a hardship that he should be sued 
by any dne at all during that period. But 
though all that the principal debtor could 
require us to say upon this would be that 
the rights of the surety against him should 
also be suspended, the surety could not be 
thus satiefled. The creditor has no right to 
put the surety, without his consent, ina 
position in which he cannot exercise his 
rights against the principal debtor at any 
time he chooses, to do so. Nor can we say 
the rights of the creditor against the surety 
are reserved. `A sitnple reservation of the 
Tights of the credito# would not be sufficient. 
The sorety’s rights must also be reserved. 
Bot that is excluded by the acceptance of 
interest, for no one would pay interest in 
advance unless he was secure against being 
sued either by the creditor or the surety. 
The surety, therefore, whose rights have 
been in with by the voluntary aot of 
the creditor, without his corisent, has a right 
to say that he is discharged. - 

It may, perbaps, appear unnecessary for me 
to have discussed this case at so greata 
length, seeing ‘that T arrive ultimately at the 
same conclusion as the Chief Justice. It 
must, however, be acknowledged that the 
case before us is a striking example of the 
serious consequences of ignorance upon this 
subject ; and as the Jaw upon it is not very 
easy to discover, I have thought myself justi- 
flid in making this endeavour to ascertain 
how it really stands. ` 
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‘The 81st August 1872. 
Present: 

The Hon’ble'Sir Richard Couch, Kt. Chief 
Justice, and the Hon'ble W. Markby, 
Judge. 

Ast V of 1866—Promissory Note—Coasiders- 
a of Plant — Principal and 

ent, 

Appeal from the judgment of the Hon'ble 
A. G. Macpherson, exercising the ordi- 
nary original civil jurisdiction of the 
High Court. 

O. W. Joseph (Plaintiff) Appellant, 
versus ' 
E. B. Solano (Defendant) Respondent. 
Mr. Lows and Mr. Fergusson for the 
; Appellant, i 
` Mr. Jackson for the Respondent. 


In a suit under Act V of 1868 on a 
the consideration for 


not to anfores a contract which is void 
is an legal consideration, and the contract 

An t who hes i 
teortred the price is boned vey le over by hig cial 
pal, although the contract of sale is 

Tua facts of this case are set forth in the 
judgment appealed against, which was as 
follows :— ` 
` Macpherson, J.—This action is brought 
on two promissory notes given by the defend- 
ont to the plaintiff. The connection. be- 
tween these parties began in July Inst, when 
the defendant entered into an agreement to 
take the plaintiffs horse “ Bridesmaid” on 
what are called “racing terms.” That agree- 
ment Was reduced into writing, and is set 
out in the 2nd paragraph of plaintiffs written 
statement. It was er arranged that 
“ Bridesmaid” should be trained by Joseph, 
and that Joseph should charge Ra. 60 2 
month for training her. Shorily after, five 
other horses belonging to the defendant were 
made over to the plaintiff to be trained. 

Race meetings took place at B re 
and Sonepore at which some of the defend- 
ant’s horses ran, and at which others were 
present. After the Sonepore meeting, and 
after the parties had returned to Calontte, 
the defendant on the 22nd of December 1871 
gave to the plaintiff a document which is 
called a mortgage of his horses, in which he 
says :=—" As security for the payment by me 
to you of the following sums,” and there are 
met out five items (one of which is “ balance 





e 
of bets and lotteries, Ra, 1,149”) which make 
a total of Rs. 4,456; “and in consideration 
of your advancing on m¥ account the sum of 
Rs. 2,650 as deposit in the matter of the 
reference from Meerut, and also such further 
soms (not exceeding in the whole, together 
with the sums above-mentioned, the sum of 
Ra. 10,000) as may be necessary to pay for 
entrances, I hereby declare that you shall as 
from this date hold my five race horses~ 
‘Rising Star.” ‘Velona, ‘ Pirate,’ ‘Bull- 
man,’ and ‘Sultan’—as mortgagee in pésses- 
sion thereof, and I hereby charge the same 
horses with the payment at ihe expiration 
of one week after the last race of the first 
Caloutte Race Meeting of all moneya (not 
exceeding as aforesaid) at that period due 
by me to you, and I authorize you, in the 
event of my making defanlt in the payment 
of such moneys at the time aforesaid, to sell 
the said horses, or any of them, either by 


note | publio or private sale, and subject to such 


conditions,.and generally in such manner as 
to you seems proper.” Upon receiving this 
letter of bypothecation, which was signed 
‘immediately before the beginning of the first 
Calcutta Race Meeting, the plaintiff paid to 
the Secretary of the Caloutta Races Rs. 2,000 
on the defendant’s account, and there 
enabled the defendant’s horses. to ron, whic 
they otherwise could not have done. The 
defendant now. makes very light of this 
document, and says that he never admitted 
the correctness of Joseph’s accounta, or of 
any one of the items mentioned in the letter 
of hypothecation, although he undertook to 
pay them at the eid of the first Calcutta Race 
Meeting. However little the defendant may 
think of his own word—and he seems to me 
to think very little of it—I am bound to 
attach, and do attach, great weight to this 
document which he signed deliberately after 
it ‘had been. for about a fortnight in his 
ion. It is not to be forgotten that hy 
signing it he induced the plaintiff te pay 
iyi for him to the Bessy of the 
Calcatta Races, and thereby enabled his horses 
to run at the first meeting. The correctness 
of the items in the accounts has been gone 
into before me. Strictly speaking, their 
correctness or incorrectness is immaterial for 
the purposes of this euit. But they have 
been ‘in some degree discussed ;, and the 
result is that, while each item has been 
sworn to by the plaintiff, the tnoorrectness 
of no one of these items has been shown in 
any degree by the defendant I have no 
hesitation in finding as a fact that, when 
Solano signed the letter of bypothecation 
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(although he may before have raised some: 


objections}, he agreed to accept the items 
mentioned in it as%correct. Under the cir- 
cumstances, lt is impossible for me to listen 
to him when he comes here and says thet he 
meant nothing by it and that he was forced 
into signing it. 

The first Calcutta Race Meeting came 
on, and fresh accounts arose between the 
parties, Shortly before the expiry of the 
time fixed in the letter of hypothecation, the 
plaintiff produced hia accounts, including his 
bill for the keep and training of the horses up 
to the end of December 1871. This account 
was rendered on the 15th of January, and in 
it were included the items specifled in the 
letter of hypothecation, besides many others. 
On the balance of that account of 
the 15th of January (including the items in 
the letter of ny peiocstcn) there appeared 
to be due to Joseph the sum-of Ra. 6,784. 
When this account was rendered, the defend- 
ant took exception to several of the charges, 
being principally the extra charges in re- 
spect of horses under training,. and certain 
sums said to have been paid by the plaintiff 
to jockeys who rode the horses at races. 
The defendant disputed the correctness of 
the accounts ; and I think it probable that, 
on the evening -of the 15th of January, these 
accounts were not finally settled and-that the 
defendant’ did not then say he would pay the 
balance claimed. On the contrary, I believe 
that when they parted on that evening the 
accounts ed unsetiled. On the next 
day, the 16th of January, the plaintiff, early 
in the morning, made an infructuous attempt 
to get the accounts settled. Failing in that, 
he went to his attorneys and got a letter 
from them to the defendant to the effect that, 
as he had not paid according to the terms of 
the letter of hypothecation, the plaintiff 
would sell the horses on the following Satur- 
day. That letter was given by the plain- 
tiff eto the defendant at Hunter & Co.’s 
stables, What actually passed between the 
plaintiff and the defendant on that occasion, is 
really of little importance ; for whatever it 
was, the parties were substantially left in 
exactly the same position as if nothing had 
been said on the delivery of that letter. 
Next morning, an advertisement appeared in 
one of the daily papers, stating that the 
horses would be sold by Hunter & Co. on 
the following Saturday. In the course of 
that day, the 17th of January, the defendant 
sent for the plaintiff, and they met in a 
room at the Great Eastern Hotel. The result 
of some negotiation was that tho defendant 
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wrote a letter addressed to the plaintiff, 
which (as it now stands) is as follows :— 

“In consideration of your withdrawing the 
advertisement anent the sale of my horses and 
withholding their sale until four days before 
the commencement of the second Calcutta 
Race Meeting, I will give you a promissory 
note for the balance of your claim. 

“The claim to be satisfied i in the beginning 
of the second mee 

This letter being written, there: arose a 
discussion as to what the balance was, the 
accounts not be{ng at the moment actually in 
the hands of either perty. The plaintiff 
said it was something under Rs. 7,000—about 
Re. 6,900 or Ra. 6,800—and proposed that 
Solano should give a note for 
Rs. 7,000, and promised that he (the plaintiff) 
would give him credit in the subsequent ac- 
count for the difference between the Rs. 7,000 
and the actual balance due on the account 
which he had rendered on the 15th January, 
There is some conflict of evidence as to the 
details of what passed at the Great Eastern 
Hotel, but I believe that the story told by 
the plaintiff is substantially true. I do not 
doubt that the giving of. the promissory 
note for Re. 7,000 wes simultaneous with 
the giving of the letter of the 17th of 
January set out in the wiltten statement. 
The defendant says that that particular letter 
was given on that day. The plaintiff states 
that the letter set ont is not the actual letter 
given when the note was signed, but an 
amended letter given some days after. If 
the note for Rs. 7,000 went out of the Great 
Eastern Hotel with Joseph along with the 
original letter written by Solano, it was 
brought back by Joseph and was again taken 
away by him with the is tter now produced,— 
which letter and the final gtving of the pro- 
missory note for Rs, 7,000 I find were prac- 
tically one transaction. 

Thè consideration for the promissory note 
of Rs. 7,000, as it appears to me, was this, 
that Solano, in consideration of the Hones 
withdrawing the advertisement of the sale of 
the horses. and withholding the sale until 
four days before the beginning of the second 
Calcutta Race Meeting, agreed to admit the 
correctness of the balance shown in the ac- 
counts which had been delivered, and as to 
which there had been a dispute.on the 15th 
of Januory, and to take that balance roughly 
at Rs. 7,000, on the understanding that the 
difference between Rs. 7,000 and that balance 
should be credited to him in his ourrent 
account, The plaintiff has made a mistake, 


and is confused as to the time when the letter 
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originally -wiltten‘ by the defendant at the 
Great Eastern Hotel was altered ; but except 
as to that, I have no doubt what he says is 
substentially cor ect. ` 

That was on the 17th of January. A few 
days after it was found that a mistake had 
been made in the account delivered on the 
15th, which showed the balance of Ra. 6,784. 
The mistake was.in an item of Rs. 744 for 
which the plaintiff gave the defendant credit, 
and the defendant admitted that a mistake 
had been made and gave the plaintiff another 
note for Rs. 744, the sum sọ over-credited. 
This was some, days after the uote for 
Rs, 7,000 had been given ; but we still ‘find 
the „defendant admitting that Rs. 7,000 were 
due to the plaintiff, and that it was right and 
proper that he'should be further secured by 
an additional note for Ra. 74. 

Having received the note for Rs. 7,000, the 
plaivtiff carried out his part of the agreement 
and withdrew the advertisement and withheld 
the sale of the horses, and thus the defend- 
ants horses were enabled to run at the 
second Caloutta Race Meeting. 

On the 28th January the defendant gave 
the plaintiff a cheque for Rs. 4,000 in part 
payment of the note for Rs. 7,000, but told 
him not to present it for three or four days, 
as fonds were daily expected to arrive to 
meet it. When the cheque was presented 
some four days afterwards, it was dishonored. 
Thereupon a variety of negotiations took 
place between the pa pies at Measra. T. Smith 
& Co.’ stables, and in some of those nego- 
tiations Mr. Dover took part. So far asl 
can see, Mr. Dover did his best honestly to 
arrange for all parties ; and it is very much 
to be regretted that they did not lay their 
whole cuse before him and have it settled 
by him. It is perfectly clear to me that the 
whole of the fnots were never placed before 
Mr. Dover. For example, he was never 
aware of the second note for Rs. 744, which 
was as much given to secure the original 
balan: o as was the note for Rs. 7,000. There 
is vo doult that both the plaintiff and the 
defeudant considered throughout the whole of 
these negotiations that the plaintiff was en- 
titled to be paid the Rs. 744 just as much as 
the Rs. 7,000 ; and it stands to reason that 
the plaintiff never could have intended to bind 
himself to withdraw the sult he had insti- 
tuted in this Court, unless ‘Solano provided 
for the payment of this -note for 744 
also, Mr. Dover evidently is correct when he 
says that there was a general talk at Mosers. 
Smith & Co.’s stables about the suit being 
withdrawn; but I have no doubt that, 


° 
between the plaintiff and the defendant, there 
was also discussion as to the payment of the 
Ra. 744. Ido not conside#it proved that thera 
ever was any binding or conclusive agree- 
ment of any kind come to at Messrs. Smith 
& Co.'s stables ; but constant proposals were 
made and constant promises were given, but 
nothing was really done, except the payment of 
Rs. 8,085 by Mr. Dover. I further believe 
that the plaintiff is correct in saying that in 
the later negotiations it was also part of the 
arrangement that the further sum of Rs, 1,000 
(as representing the final balance up to date 
doe to him) should be provided for. The 
plaintiff bas sworn that on tho last day of their 
negotiations, the 14th or 15th of February, 
he and Solano went through their subsequent 
accounts together, and that each cast up the 
items seperately and came to much the 
same result vis a balance of about Rs. 1,080 
in favor of the plaintiff, who, on Solano’s sug- 

estions, agreed to consider it as Ra. 1,000. 
i accept the plaintiff’s story as to this 
absolutely true. It is strongly corroborated 
both by Mr. John and: by Mr. Dover. Mr. 
Jobn says that be understood at the time 
from the parties that there was a balance of 
about Rs. 1,000 in favor of the plaintiff ; and 
Mr. Dover says very much the same. They 
also say that both parties went away, and 
that they. understood in a general way that 
the defendant was to pay the plaintiff thas 
amount somehow during that day. The 
defendant has denied that he entered into any 
calculations on (bat day, though he admits 
that he knew he owed plaintiff about Rs, 1,000 
on the subsequent acocunt, and that he pio- 
mised the plaintiff to pey it when he conld. 
All I oan say is that the plaintiff has sworn 
that he and the defendant did:go into calcula- 
tious on that day and arrive at a balance, aud 
both Mr. Dover and Mr. John practically 
say the same thing; and these stat-ments 
are certainly supported by the probabilities 
of the case. ° 

If these negotiations ever resulted in any- 
thing that could be called a final agreement, 
I think that the defendant never catried out 
the terms upon, Mr. Dover, as well 
as the plaintiff and the defendant, speaks to a 
memorandum prepared about the 8th of Febru- 
ary: Mr. Dover says that, on that occasion 
when certain terms were proposed by defendant 
to him, he said that if there were to be any 
farther negotiations in which he was to take 
part, the terms must be put down in writing, 
and that the :defendant thea drew up the 
memorandum of which Dover subsequently 
made a note,.of which he afterwaids made 
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Joseph. take a copy. ‘That note is as fol- 
lows :— : 
“ “ Solano to pay Rs, 915 down (balance of 
“ oheque for Rs. 4,000) ; for balance, namely, 
“Rs. 8,000, will grant a promissory note at 
“6 months, with interest at 10 per cent 
‘Accepted by T. Smith & Co. on Joseph 
“ giving up all documents, promissory notes, 
“and horses to T. Smith & Co.” So that 
Joseph was entitled to be paid the Rs. 915 
down, and neither Dover or any one else had 
aright to withhold that sam on the ground 
that the horses, documents, aud papers were 
not given up. He was entitled to get the 
Rs. 915, and to keep the’horses until the 
acceptance was given. But ‘none of. these 
negotiations were ever converted into a bind- 
ing agreement, for the defendant never acted 
` up to his promises. 
- In this suit the items of the acdount mak- 
ing up the balance for which the promissory 
notes were given were not properly in issue. 
I may say, however, with reference. to the 
dispute as to the extra charges for training, 
that there is nothing to lead-me to suppose 
that the plaintiff was not entitled to make 
those olarges. Messrs. Hunter’ & Co, 
make them, Mr, C. Mariin, a gentleman of 
grent experience in racing mattera, says the 
charges are all perfeotly fair (except perhaps 
the charge for a pail), and Mr. Wilson gives 
the same evidence, It may be that Messrs, 
Smith & Co. do not make these charges; 
but there is clearly nothing unusual in tee 
being made. As to the dispute about ‘the 
“winnings” of ‘ Bridesmaid,” I think that 
propably the entrance and jockey’s fees 
should have been first deducted from the 
gross winnings, and then the balance or net 
winnings divided between the parties. 
However that may be, the defendant agreed 
to accept the account as made up by the 
plaintiff; and I am bound 'to say that I see no 
evidence of frand or other special miscondaoct 
on the part of the plaintiff. There may have 
been looseness of dealing on the part of the 
plaintif ; but it is more than.equalled by the 
greater looseness on the part of the defend- 
ant. The whole case shows the utter unfit- 
ness of a Court of Lew to deal satisfactorily 
with these racing transactions. On the 
whole, I find thet these debts were admitted 
by the defendant to be dus after fall oppor- 
tunity for consideration; and I cannot see 
that he has any excuse for saying that he 
wus unfairly dealt with. 

But there is yet another question in this 
case, the question, namely, whether the plain- 
tif is entitled to have the assistance of a 
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Court of Justicd to ennble him to recovér 
those debts. In other words, are these two 
promissory notes bad because given for a 
consideration which was in part iHegal ? 
There is no doubt that the balance of Rs. 
6,784, appearing on’ the account rendered on 
the 15th of January, is the balance in respect 
of which the note for Rs. 7,000 wos given s 
and in that account there are at least two 
items which on the face of them show an 
illegal consideration. The one is “ balance 
of bets and lotteries at Sonepore, Rs, 1,149,” 
an item which also sppears in the letter of 
hypothecation ; the other is “ four tickets in, 
Secundra Raffle, Rs. 64.” There is no doubt 
that these items are absolutely illegal under 
the law relating to lotteries in India, - à 
Mr. Lowe says ibat I must put out of 
sight altogether the question whether the 
original consideration was legal: or not, and 
must treat the case as one in which the pio- 
missory notes were given merely to prevent 
the sale of the horses. Butit is impossible 
for me, on the facts, to take this view of the 
case. When the plaintiff put forwa:d his 
advertisement, he was claiming a po~tloulay 
balance shown on an account mit ‘ad 
these illegal items ; and, in order to - 


~ 


the’ payment of that balanoe, he advertised the ~ ~ 


horses for sale. The defendant said if you 
withdraw your advertisement, I will pay that 
balance. The promissory note was given, 
not. merely because ofthe existence of the 
advertisement,-but because of the advertise- 
ment and the existence-in Solano’s mind of 
the knowledge that he owed the plaintiff 
some such balance ashe claimed. The ad 
vertizement was, no doubt, the’ immediate 
motive power which made him give those 
notes. But the real agreement between the 
pu ties was that Sclavo would admit tle 
acoounts to be correct and would pay the 
balance shown by them to be due from him, 
if the sale was stopped. 

The illegality of the consideration extends 
to but a portion of the claim; but the pro- 
Mmissory notes were given nea security for the 
whole balance : consequently part of the con- 
sideration is illegal, and I am bound to hold 
that the notes as a whole -are tainted with 
illegality, and that no aciion is maintainaLle 
onthem, . A 

The case of Bubb vs. Yelverton (9 L. R, 
Eq., 471) was referred to. It goes far in 
fuvor of the plaintif ’s contention no doubt, 
bot it is distinguishable from this cnse in se- 
veral respecta. In that case a formal bond had 
been given, and the consideration for that 
bond was, pot the racing debts of the 
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Marquis of Hastings, but the abandonment 
by his creditors of proceedings instituted 
against him before the Tols lub. There 
is alse nothing in that case to show how 
the accounts were made up, or how the sum 
was arrived at which was secured by the 
bond. Moreover, the circumstances in Bubb 
vs. Yelverton were altogether peculiar, Sir 
BRoundell Palmer, who supported the bond, 
argued thus :—“ It will be contended on the 
other side that this bond was given to secure 
a racing debt, and is void: but we. say, in 
the first place, that the consideration for the 
bond was the abandonment -by his racing 
creditors of proceedings against the Marquis 
of Hastings before the conventional tribunal 
of the Jockey Club, and,-in the next place, 
‘that a wagering contract is not illegal, and that 
a bond given to secure a wager is not ee 
bat simply voluntary ; and as all the: i 
ors of: the Marquis for valuable considera- 
tion have been paid in full, we do not care to 
claim any higher position ;” and the Master 
of the Rolls in giving judgment says—“ But 
here there was a ectly good consideration 
quite ulterior to, and independent, of any 
racing debt. It is quite impossible to read 
the evidence without seeing that it was given; 
not.to pay racing debts, but to avoid the 
consequences of not having paid them.” It 
js to be noticed further that in Bubb’s case 
racing debts only are mentioned : and it is not 
stated that any of the debts arose out of 
lotteries and were therefore illegal. 

The suit is dismissed, but without costa. - 

The plaintiff and defendant both appealed 
against the above judgment. The plaintiff's 
objections were as follow :— 

lst—For that the learned Judge erred 
upon the evidence in holding that part of the 
consideration for the promissory notes for 
the amount of which the said action was 
brought vras illegal. . 

2nd.—For thet the learned Judge ought 
to have held upon the evidence thet the 
consideration for the promissory notes was 
the withdrawal of the advertisement and with- 
holding the sale of the respondents horses 
by the appellant until four days before the 
second Caloutta Race Meeting, and that auch 
consideration was a good and valid conaider- 
ation entitling the appellant to recaver from 
the respondent the amount of the said pro- 
missory notes, and that the learned . Judge 
erred in not decresing accordingly. 


and finding upon the evidence in 
there was a good and valid 


not holdi 
the cause t 


consideration for the promissory notes enti-. 


è 
tling the plaintiff to recover tho amount 
thereof from the respondent, 

4th.—For that the de€ree of the learned 
Judge is not supported by the evidence in 
the cause. 

5thk.—For that the judgment of the learned 
Judge, so far as the same relates to the dis 
missal of the appellant’s suit againt the re- 
spondent, is erroneous and contrary to the 
evidence, and that the’ learned Judge erred 
in dismissing the appellant’s suit, and ought to 
have made a decree against the respondent 
for the amount claimed. 

The defendant took the following objec- 
tions by way of cross-appeal :-— 

lst.—That the learned Judge erred in. 
holding that the accounts between the plain- 
tiff appellant and the respondent, or any 
part of them, were settled either at the time 


- | of the respondent's signing the letter of hypo- 


thecation in the pleadings mentioned, or at 
the time of the making of .the promissory 
note for Rs. 7,000. 
2nd.—That the isabied Judge should have -> 
found on the evidence that the promissory 
note for Rs. 7,000 was given by way of a 
payment on account generally, and not as an 
admission in any way of the correctness of 
the accounts rendered by the plaintiff. 
8rd.—That the learned Judge erred in 
holding that no binding agreement was come 
to at, the office of Thomas Smith & Co., 
and erred also in holding that the respondent 
bad not performed his part of the agreement, 
4th.—That the learned Judge should have 
dismissed the plaintiff’s suit with costs. : 
Mr. Lowe for the plaintiff (appellant) re- 
lied on the case of Bubb vs. Yelverton (9 
Eq. 474). ‘He contended that the Rs. 1,149 
was not the balance of bets made by the 
parties themselves, or the resolt of any con- 
tract entered into by the plaintiff on account 
of any bet. It was money which an agent 
held. He admitted that if part of the con- 
sideration of a promissory note was eille- 
gal, the whole note was vitiated. [ Cowok, 
C.J., observed, with reference to the con- 
sideration stated in the plaint, that the 
plaint did not disclose the consideration. | 
Before the Lower Court, the defendant 
came in and got leave to appear and set 
aside the decree, and the plaintiff then ob- 
tained permission to file a written state. 
ment in which the consideration was stated. 


| The plaint and the written statement together 
8rd.—For that the learned Judge erred in, 


showed the consideration, and should be taken 
together. [Couch, C.J.—I should think the 
practice should be that when a defendant 
obtains leave to come in and defend, the 
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parties should be ordered to file written state- 
ments, and the plaintiff ’s written statements 
should be treated of part of his plaint. 

Mr. Lowe then referred to Act V of 1844 
as rogards lotteries, and to Act XXI of 1848 
with respect to waging. .As to the Rs..1,149 
made up of bets and lotteries, defendant 
himself says that he never received ary 
part of that sam. The letter of hypotheca- 
tion of 22nd December is a binding docu- 
ment. The consideration of it was the pay- 
ment of certain moneys to the Calcutta Races 


for entrance fees. The onus to show: 


that the Es. 1,149 was for illegal consi- 
deration, lay on the defendant. Ifthe whole 
of that sum was for betting, no suit could be 
brought. There were no bets between plain- 
tiff and defendant. It represents the sum of 
money which you admitted in your hands 
(proceeds of betting and lotteries), and you 
promised to pay it to us. We have dealt 
on that footing, and I consider you are ‘bound 
to pay it to us. It was merely a promise 
voluntarily made. The plaintiff never wish- 
‘ed defendant to admit the correctness of the 
account, but to get him to pay the amount 
As to the plaint not. bema properly worded, 
admits that is so bot < Aad of 1866 
there is no provision for w ~. Defend- 
ant can set up an equitable detece, but 
his defence shows plaintiff is. entitled’ to 
a decree for something. The decree should 
have been for the amount justly dae. [Couch 
C.J.—-It is not an equitable defence.. If 
it is an. answer atall, it is an answer to 
the sult] Defendant in his affidavit .(para- 
graph 12) admits something is due. The 
agreement is a binding agreement, and under 
it I could have sold the horses. The con- 
sideration for the second note was the post- 
ponement of the sale of the horses, and. the de- 
fendant cannot now sey that the consideration 
was y illegal and therefore void. 

Mr, Jackson, for the respondent, contended 
that; if money was advanced by a person for 
an illegal purpose, though he had nothing to 
do with it, the money could not be 1ecovered. 
He referred to Cannon vs. Bryce (8 Barne- 
wall & Alderson, 179 ;) Act XXI of 1848, 
Act VIII of 1867. [Couch, C.J.—Mr. 
Lowe admits thet if part of the ‘considera- 
tion is illegal, the whole is illegal] 

Mr. Jackson then proceeded to comment on 
the evidence. He cited Fisher vs. Bri 
(2 Ellis & Blackburn, 118); 8 ©. (8 
Ellis & Blackburn, 642); Section 8 Act V 
of 1844, 

As tothe Ra. 774, ont of that Ra. 480 
was in respect ofa lottery account; the second 


note was in substitution for the first and was 
therefore illegal, the first being illegal—Hay 
vs, Ayling (16 Q. B, 428); Treston vs. 
Jackson (2 Starkie, 287) ; Wynne vs. Callan- 
der (1 Buseell, 298); and vs. Maro 
(2 Hurlstone & Coltman, 839). 

Mr. Lowe (in reply).—Mr. Jackson could 
not answer many of the questions put by 
your Lordships as to the second promissory 
note, whether there was any consideration for 
it. The point in the case was suggested by the 
Chief Justice during the argument ‘I am 
required to show that I had a right to sell, 
and that the mortgage-deed was a good and 
valid document as against the defendant. 
Mr. Jackson has ignored what was the true 
consideration for that mortgage-deed. Thetrue 
consideration for it was not those items making 
ap Rs, 4,456. With referonoe to that part 
of the case, Macpherson; J, said—“ Itis not 
to be forgotten that by signing it he induced 
the plaintiff to pay Ra. 2,000: for him to 
the Secretary of the Calcutta Races, ‘and 
thereby enabled his horses to ran at the first 
meeting.” Is not that -good consideration ? 
And is not this case on all fours with Bubb.vs. 
Yelverton (9 L. R., Eq., 471)? [Cowoh, C.J. 
—All that-he did was merely to lend a sum of 
money. He was not to abstain from exerois- 
ing any. powers as Yelverton did.| It was an 
advance of money. The defendants attempt 
to say that a portion of those’ items are 
sums of money for which'we could not sue 
ina Court of- Law. What Macpherson, J. 
finds, is, that-thia -was the case of an account 
stated in which two- gentlemen come to- 
gether and deliberately settle the account 
themselves, and. then pat in certain items 
Into the account as due by Solano. 

- Then, as to whether we had aright to sell, 
we have a power of sale in that document, 
and the consideration was Rs. 2,000, and 
that if you do not -withdraw this horse, we 
will exercise the power to sell, The with- 
drawal of that advertisement was a good con- 
alderation,: The Rs. 7,000 ‘wns cash, 
[Couch, O.J.—That would make no differ- 
ence. | ‘It was given as payment of the amount 
which we'claim to be due to us, not that it 
wes a payment subject to settlement of no- 
counts. That, it seems-to me, was a perfectly 
good consideration. If I had no right tosell at 
all, I am quite willing to concede that it was 
no consideration. Supposing I-claim a sum of 
money due from another-to me, and he denies 
his indebtedness to me, and I say, unless you 
psy I will take out proceedings against you : 
suppose then he gives me a promissory uote, 
and I-sue upon that note, it will be no 
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answer for him to say that there was no obn- 
sideration for the promissory note, because. the 
debt was not dae by him atall. In Cook vs. 
Wrigit (80 L. J. Q. B. 821,) pea 
trustees, under a local Act, called on the 
defendant, who was agent of certain houses, to 
pay certain expenses chargenble under the Act 
on the owner. ‘The defendant told.the-plain- 
tiffs that he was uot owner, but that B was, 
and that B, and not he, was liable. Tho 
plaintiffs bond fide believing the defendant 
to be personally liable, threatened to take 

roceedings against him to enforce payment 
Th order to avoid the expense and trouble of 
legal proceedings, le agreed to a compromise, 
and the question was, as Blackburn, J. put it, 
whether a person who bas given a note as a 
compromise of a claim honestly made on 
him, and which but for that compromise 
would have been at once brought to a legal 
decision, can resist the payment of the note on 
the ground that the original claim thus com- 
promised might have been successfully resist- 
ed. It was held that there was good consi- 
deration for the note, and that the -plaintiffs 
were entitled to recover, I have referred your 
Lordships to this case to show that it does 
not follow that when a person makes a claim 
bonå fide, and the other party gives a promis- 
sory note in satisfaction of that claim, it is no 
defence to him to say that there is no consi- 
deration on-the face of that promissory note, 
There is a casein which it was held that a 
guarantee is not a binding docament—Haigh 
vs. Brooks (10 Ad. & El., 809). In this case 
it was held by the Court of Queen’s’ Bench, 
on demurrer, that the words of a guarantee 
did not necessarily imply a part advance; 
and that, if they left it even doubtfal whether 
a future advance was not guaranteed, a pro- 
mise marde in consideration of giving it up 
was valid, Where a man makes a claim ‘for 
payment, and the other party gives him 
a promissory note in part payment, it is 
no answer for him to say that there was 
no consideration. I submit that this pait 
of the case was lost sight of by the Court 
below ; that the consideration for the mort- 
gage-deed was good consideration ; that we 
were induced by defendant's promise to 
withdraw that advertisement, to abstain from 
doing what we desired ; and that our having 
déne #0 was a good consideration. 

Taking another view of the case, the de- 
fence in this oase. The suit was filed under 
the Bills of Exchange Act V of 1866. The 
defendant comes in and urges that after 
institution of the suit, but before decree, a 
certain : promise was given which made it 


.defendait wrote to the 
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inequitable for the plaintiff to proceed, and 
upon that allegation His Lordship gives 
him leave to defend, n golug into the 
ease, His. Lordship apon the evidence finds in 
favor of my client, and, instead of going on 
to give him a decree, has dismissed the sult: 
Even if His Lordship was right as to the 
Bs. 7,000, what I submit he ought to have 
done under the Code of Civil Procedure, 
was, to have struck out those items and given 
us a decies for an account. When His Lord- 
ship gave Iero for the suit to be brought un- 
der Act V of 1866, the suit should have pro- 
ceeded under Act VIIF of 1889, and then if I 
could have shown that the consideration was 
good, I should have obtained a decree. This is 
a case of gieat hardship. [Cowck, C./.—The 
question of illegality, as I understand you, 
was not raised. There is no dispute between 
you as to that matter. } 

As to costa, there is a cross-appeal. They 
say that there was a binding agreement and 
that the learned Judge should have dismissed 
the suit with costa, I submit that there has 
been no answer as regards the Rs. 7,000; 
and that as regards the Rs. 2,000, there was 
good consideration for it. i 

The Court took time to consider. Judg- 
ments were delivered as follows on the 8lst 
August :— i 

Couch, O.J.—This suit, whioh was brought 
on two promissory notes payable on demand 
for Re, 7,000 and Ra. 744, was dismissed by 
Mr. Justice Macpherson, on the ground that 
part of the consideration for them was ille 
gal, and the plaintiff bas appealed against his 
decree. : 

The oase of the plaintiff as to the note 
for Ra. 7,000 was, that in July 1871 a wiit- 
ten agreement was entered into between 
him and the defeadant, by which the defend- 
ant agréed to take the bay. English mare 
‘*Brideamaid” on raclog terma, which are 
stated in the agreement; that all winnings 
were to be divided equally between the par- 
ties, and the plaintiff was to have the option 
of claiming a fourth share of any lottery in 
which she ‘might .be bought by the daid- 
ant, or on his account It was at the same 
time agreed that the plaintiff should act as 
trainer to “ Bridesmaid,” and it was subse- 
quently agreed that he should train and keep 
several horses belonging to the defendant, 
Various sums of money baving become due 
to the plaintiff—amountinog, as he said, to 
Rs. 4,456-6—and the defendant having ap- 
plied to him to advance him Ra 2,550, the 

plaintiff the following 
letter :— | . eo s 
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“ Deoember 22, 1871. 


“8rm,—As security for the payment by 

me to you of the following sums, vis, :— 
. Ra, 

à Bridesmaid’s winnings at Sonepore... 1,180 
$ value of three cups a» 750 
Balance of bets and lotteries - .. 1,149 
Balance of bills up to end of November 1,157 
§ Bridesmaid’s winnings at Barrackpore, 220- 





Bs. 4,456 
and in consideration of your advancing, on 
my account, the sum of Rs, 2,550 as a 
deposit in the matter of the reference from 
Moerat, and also such further sums (not ex- 
ceeding on the whole, together with the 
sums above-mentioned, the sum of Ra. 
10,000), as it may be necessary to pay for 
entrances, I hereby declare that you shall, as 
from this date, hold my five race-horses, 
‘Rising Star,’ ‘ Velona,’ ‘Pirate, Suliman,’ 
and ‘Sultan,’ as m in possession 
thereof, and I hereby charge the same horses 
with the payment, at the expiration of one 
week after the last race of the first Calcutta 
Yace-meeting, of all moneys (not exceeding 


as aforesaid) at thet-period due by me to you, 
and cae in the event of my 
making deiault1ipey..dnt of such moneys 


at the time aforesaid, to sell the said horses, 
or any of them, either by public or private 
sale, and subject to such conditions, and gene- 
rally in such manner, as shall to you seem 
proper. 
Tan, 
Sm, 
Your obedient servant, 
(8d) E.R. Sorano.” 


Upon receiving this letter, the plaintiff 
advanced Rs, 2,000 for entrances by a chegue 
whick he authorized the Secretary of the 
Calcutta Races to fill up for such sum as 
was required. The “balance of bets and loi- 
teries” appeared by a paper signed by the 
defendant aud annexed to an afidavit fled 
ia the suit, to be the plaintiff’s share of bets 
and lotteries collected by the defendant, after 
deducting losses. The plaintiff's evidence 
was, that the bets and lotteries were all in 
the defendant’s name. 


On the 15th of January last, the plaintiff 
gave to the defendant an account which is 
set out in his written statement It showed 
a balance due to him of Ra. 6,874-10-1 and 
Es. 1,149, balance of bets and lotteries, and 


two items as follows :—“ Four tickets in the 
Secundra Raffle, Ra. 64;” “one do. do. do. 
for Mr. Wollen, Rs. 16.” These being in the 
account under the date of November, are 
included in the Rs. 1,157, “ balance of bills 
up to end of November,” in the letter 
of the 22nd December 1871. On the 
16th of January, the following letter was 
written by the plaintiff’s Solicitors 


“ Caloutta, January 16, 1872. 


“Sm,—We are instructed by Mr. 0. W. 
Joseph to give you notice that, as you have 
not paid the amount due to him in the terms 
of the document signed by you’ on the 22nd 
ultimo, he will, in pursuance of the power 
vested in him by the same document, sell 
your five race-horses by public auction on 
Saturday next. 


“E, R. Sorano, Esq.” 


. 
i— , 


On the 17th of January the horses were 
advertised for sale on the 20th, and on 
the same day the defendant wrote and gave 
to the plaintiff the following letter :— 


“ January 17, 1872. 


“Daar Sre,—In consideration of your 
withdrawing the advertisement anent the sale 
of my horses, and withholding their sale 
until four days before the commencement 
of the second Calcutta Race Meeting, 1872, 
I will give you a promissory note for the 
balance of your claim. The claim to be 
satisfied in the beginning of the second 
meeting.” 

The promissory note for Rs. 7,000, which 
is dated the 17th January, was then given, 
the plaintiff saying he would credit the de- 
fendáñt with the amount in excess of the 
balance due. 


I cannot assent to Mr. Lowe’s argument for 
the plaintiff that the consideration for the 
note was the withdrawing the advertisement 
and stopping the sale of ihe horses. That 
was the consideration for the promise in the 
letter of the 17th of maT = give the 
note, but according to that letter the note was 
in for the balance of the plaintifi’s claim. 
That was the consideration for it. The pay- 
ment of the note would satisfy the balance, 
and the plaintiff says he was to return the 
excess. Nor would the other view assist the 
plaintiff's case, for she balance of bets and 
lotteries, and the money paid for tickets in 
the lottery, are part of the consideration of 
the agreement of the 22nd Poen 1871. 
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If the contract in the note is vitiated by that, 
the contract in the agreement is also vitiated 
by it. The agreeing not to enforce a con- 
tract Which is void for illegality, is an illegal 
consideration, and the contract is void—Chap- 
-man vs. Black (2 B. & Ald., 588), Wynne vs, 
Callander (1 Russ, 298), and Hay vs. 
Ayling (16 Q. B„ 423). ‘Fhe substituted 
contract stands in the same gituation as the 
original. 
Now, with regard to the Ra, 1,149, balance 
of beta and lotteries, ‘the bets, by Act XXI 
of 1848,-were void’ and ‘could not be re- 
covered, but the betting was not illegal. 
But by Act V of 1844, all lotteries not au- 
thorized by Government are declared com- 
mon and publio nuisances ‘and against law. 
Therefore, that portion of the 1,149 
which was won by lotteries was obtained by 
an illegal transaction’ Bat it was not illegal 
for the defendant to receive the money, and, 
` having done’ so, to pay the plaintiff his share 
or to proniize to do so. An agent who has 
sold goods for his principal and received the 
price, is bound to pay it over.to' his principal, 
although the contract of sale is illegal and 
void—Farmer vs. ‘Russell (1 B. & P. 296); 
and Bonsfleld os. Wilson (16 M..& W., 185). 
And where two persons joined in an illegal 
wager which they won, and the whole amount 
was paid to one of them, the other was held 
entitled to regover his share from the one who 
had received the whole—Johnson vs. Lans- 
ley (12 C. B., 468), It is said in that case that 
he is bound, upgn every principle of justice 
to pay it, I therefore think that the note 
is not vitlated by the Rs. 1,149 being part 
of the consideration for it. But a different 
rule is applicable to the money paid for tickets 
in the Seoundra Raffle. That was money 
peid in the execution of an ill purpose 
to obtain a share in what was declared by the 
Act to be a common and public nuisance, 
and against law. It is settled that money 
so paid cannot be recovered — Cannon vs. 
Bryce (8 B. & Ald, 179), and McKinnell vs. 
Robinaén (8 M. & W., 484). And a 
note given for it is given on an illegal 
consideration — Amory vs. Meryweather 
(2 B. & 0., 678). ' 


The money paid for the tickets is but a 
small’ part of the consideration for the note, 
but it is quite settled that if the consideration 
is in part illegal the promise is wholly void. 
I am, therefore, of opinion that the plaintiff 
was not entitled to recover upon the note 
for Ra. 7,000. 


But, then, the question arises whether he 
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e 
may not recover in respect of so much of 
the consideration for it as is not illegal. Tho 
suit was instituted andé Act V of 1866, 
and the plaint is only for the money due on 
the notes, but all the facts are stated in the 
plaintiffs written statement Mr. Justice 
Macpherson ‘says that in this siit, the items 
of the account making up the balance for 
which the promissory notes were given, were 
not properly in issue; but upon the whole 
he finds that these debts were admitted by 
the defendant to be due after full opportu- 
nity for consideration, and he cannot see that 
he has any excuse for saying that he was 
unfairly dealt with. 


In Mahomed Zahur Ali Khan vs. Mussa- 
mut Thakooranse Ratta Kooer (11 Moo. I. A, 
468),* the Judicial Committee having held 
that, on the face, of the plaint, no relevant 
case was made against the defendants, but, 
that in a suit properly framed, if he proved 
his case, he would be entitled to a decree 
against one, and considering that a new suit 
would probably be met by a plea of the Act 
of Limitations, allowed the appellant to amend 
his plaint, so as to make it a plaint against 
that defendant alone for the recovery of the. 
money due on, bond. They considered that 
the liability on.the bond might be tried on 
the issues- already settled, but they would 
not intimate any opinion upon them and the 
evidence, and remanded the suit for re-trial, 
Mr. Justice Macpherson baving said that the 
items of the account were not properly in 
issue, I think we cannot now, if the plaint, 
is amended, make a decree for the amount 
of the account, deducting the illegal items, 
We may allow the plaint to be amended, and 
an issue to be framed as to what amonnt is due 
to the plaintiff in respect of the consideration 
for the note. I think we have power to 
do this, and that it ht have been done 
at the hearing if the tiff had applied 
for if, ; 

The case of the plaintiff as to the note for 
Ra, 744, was, that in the account delivered 
on the 15th of January he had mistake, 
given the defendant credit for Re. 744 more 
than he had received. It was in the item of 
“cash received from the Secretary of the 
Calcutta, Races, balance of racing. account.” 
It was not illegal for the plaintiff to receive 
this money or to give the defendant credit 
for it, and there ip no ilégality in the defend- 
ant giving a note for what ‘he has been 
credited with’ by mistake, It is true that, if 
the mistake hed rot been made, ‘the balance 
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for which thé note for Rs. 7,000’ was given 
would have been greater. The sum against 
‘which this was or&lited would have been in- 
cluded in the note, and as due upon it could 
not have been recovered because of the ille- 
gal part of the consideration ; but this sum 
was not an illegal claim, and the defendant 
would be liable to pay it although the note 
could not be sued upon. The learned Judge 
seems to haveé treated the two notes as jointly 
forming a security for the whole balance 
after correcting the mistake, and to have 
considered that he was bound to hold that 
both were tainted with illegality. I do not 
think we are bound to do this. The illegal 
part of the consideration was in the first 
note, and need not be held to extend to the 
second. Justice certainly does not require 
this if the transaction admits of a different 
meaning. With regard to this note, I think 
the plaintiff is entitled to resover in the suit 
a4 now framed. 


` Upon the whole case I am of opinion 
that the decree dismi th should be 







adding a claim for the 

o Ra, 7,000 note, and 
referred to a Judge to fe accounts and 
determine what is due f- the plaintiff in 
respect of it The plewthf bas partially 
succeeded in the appeal; but seeing that it 
might have been unnecessary if he had asked 
to have the plaint amended and sought to 
recover upon the consideration for the note, 
I think each party should pay his own costs 
of the appeal and of the hearing before Mr. 
Justice Macpherson. 


Markby, J.—In this case I should be dis- 
posed to treat the three items in the account, 
that relating to shares received and those 
relating to tickets purchased in a lottery, as 
standing upon the same footing. The allow- 
ancé of each of these items in the account, I 
must say, seems to me to stand precisely 
in the same relation to the original illegal 
act. It is not, however, very easy to dedues 
any very clear general principle from the 
decided cases by which it can be determined 
whether, where there hag: been an illegal 
contract and an illegal act done, a subsequent 
prone following thereon can be enforced. 

e subsequent promise is sometimes held to 
be “tainted” with the illegality and some- 
times not. And the Judges appear to me to 
have determined in each case, according to 
their own judgment and discretion, whether 
the illegal act is so far separable from the 
subsequent promise as that the latter may be 


vase should-be 


enforced.. In. ond set of cases, to use the 
words of Buller, J. (1 B. & P., 299), the 
action is considered to be founded, “not on 
the illegal contract, but on a ground totally 
distinct from it”? In the other set of cases, to 
use the words of Jervis, OJ. the new pro- 
mise “springs from, and is the creature of, 
the illegal t” To which of these 
two classes does the present case belong ? 
Did the promise contained in these p 
sory -hotes spring from, and was it the 
creature of, the ta by 
the defendant to give the plaintiff a share in 
certain lotteries and to pay for tickets ia 
them, or. was it a separate ent ? 
Was it made by the parties in the character 
of offenders against the Lottery Act, or was 
it made in a wholly different’ character ? 
Expressed at lefgth, the agreement contained 
in the first promissory note may be stated 
thus—* Whereas you have trained, kept, 
and expended money upon certain horses 
belonging to me at my request, and whereas 
you have paid certain moneys to the Secre-+ 
tary of the Oalcntta Races at my requests, 
and whereas you have paid for certain tickets 
ina lottery at my request, and whereas I 
have received certafi’ sums of money for bets 
and lotteries on your account, for all which 
debts I mortgaged to you my horses, which 
Horses you were about to ‘sell, ahd whereas 
at my requést you withdrew the advertise- 
ment for the sale, I promise to pay you Rs. 
7,000.” The original eut to 
give the plaintiff e share in the lotteries, and 
to pay for the tickets, is eo far iniported into 
these notes that, had that agreemdnt not been 
made, defendant would probably not have 
allowed, nor would the plaintiff have claimed, 
the whole of the item of Ra. 1,190, or any 
part of the items of’ Ra. 64 and Ra. 16, 
ut it does not seem to me that for this 
reason we are bound to say that the promis- 
sory notes spring from, and are the creatures 
of, an illegal agreement. No doubt, the 
illegal promise which has bean made was in 
some sort one of the mattets upon which the 
defendant based his promise to pay ; but so it 
was in many of the cases in which the pro- 
mises have been upheld. 

As, therefore, I think the promissory notes 
are good and valid notes, it is not strictly 
necessary for me to say whether the plaintiff 
may now recover in this sult any portion of 
the claim in any other form. But, as a mst- 
ter of fact, I do fully concur with the Chief 
Justice in thinking that, in the view which 
he takes of the notes, we can, and ought to, 
allow the plaintiff so to recover. 





484 Oveit THE WEEKLY REPORTER. Ruhkags. [Vol. XVIIL 
The 2nd September 1872. The 2nd September 1872, 
Present: ` . Present : 

The Hon'ble W.Markby, Judge. The Hon'ble F. ee and O. Pontifex, 
es 


"Couri Fess’ Act — oat 


- In the matter of . 


Prosunno Chunder Roy Chowdhry, 
Petitioner, 


versus 
Nubo Kristo Ohatterjoe, Opposite Party. 


Baboo Anund Chunder Ghossal 
for Petitioner, 


No one for Opposite Party. 


in on*a petition of the neture of an 
appoint Torio, nay Da ean where ere 


Noise by the Deputy Registrar.—Tus 
stamp law is silent‘as regards the refund of 
exoess stamp fee paid in, or as regards the 
refund of stamp fee paid in by mistake. 

In a matter on the Original side, where 
excess stamp fea had been paid in by an 
executor on a probate, the Board of Re- 
venue, on the application of the executor 
for a refund of the excess, held that the 
law provided for no such refund.* (See 
note at foot.) 

A Fall Bench has, however, held (per the 
late Hon’ble Chief Justice, Sir Barnes Pea- 
coek )—“ it appears to have been the objeot 
“of the Legislature that where there has 
“ been no final decision, and the stamp duty 
“ paid on the petition of appeal has conse- 
“quently become ineffectual, the party 
“should be entitled to a refund of the stamp 
“duty.” (Sevestre, Vol. LX, p. 176.) t 

As regards the particular matters now 
before the Court, it is presumed that the 
applications, though not directly for review, 
are of that nature, and may therefore be 
treated as falling under the purview of Sec- 
tion 15, E of 1870. 

Markby, J.—I see no reason why the 
stamp should not be refunded in this case on 
the authority of the case referred to. 

© Ginos writing the foregoing, I find that the Govern- 
ment has directed, on a reference , that 
exons stampa pu by mitaka in mater of 
tion Tefunded. (See Gasotie qf India of 17th 
Bepon. 1872, page 782). 


TOW. B, MiL, 65, dooa 


Rent-suii—Ciwil Decree—Puines Lease—Abats- 
ment— Cause of Action. 


Caso No. 118 of 1872. 


Hagel Spee tom a decision passed by 
the Deputy Commissioner of Maunbhoom, 
dated the 81st January 1872. 


Rajah Nilmoney Singh Deo Bahadoor 
(Defendant) Appellant, 


«versus 
Sharoda Pershad Mookerjeo (Plaintiff ) 
Respondent. ‘ 
Mr. R. T. Allan and Baboos O 


Chunder Bose and Bhowanee Churn 
Dutt for Appellant.’ 


Baboos Sreenath Doss and Bipro Doss Moo- 
kerjee for Respondent. 


the plaintiff below, putneedar, respondent. 
It appears thot the plaintiff, Sharoda Per- 
shad, obteined a putnee from the semindar, 
Rajah Nilmoney Singh, for lot Eohar in 
Pergunnah Chellama, Chuckla Pachete. The 
assets of the putnee were stated in the 
putnee lease to be Rupees 6,720-15-144 
gundas. The putneedar brought a suit in 
the Civil Court against the Rajah, on the 
ground that the assets were not, sa stated in 
the lease, Rupees 6,720-1 5-14}, but that they 
fell short of that sum by Rupees 1,924-] anna, 


. | and the putneedar obtained a decree in- the 
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civil Oourt for abatement of the putnes rent 
to the extent of Rupees 1,924-1-5 per 
annum. The Rajah in the meanwhile 
brought a suit for the rent of the year 1267 
and for that of the year 1268 against 
the putneedar upon the full jomma of 
Rupees 6,720-15-143, and obtained a decree, 
The putneedar’s suit for abatement in the 
Civil Court had been instituted before the 
Rajah brought his suit for rent. The put- 
needar, in the rent-suit, urged that his suit 
for abatement was pending in the Civil Oourt, 
and he objected to pay the full rent until 
that suit was disposed of. His objection 
was not, however, attended to by the Collec- 
tor, and the rent-suit was decreed in full on: 
the 29th of June 1863. In execution of 
that decree, the Rajah recovered the full 
rent. of 1267 and 1268 from the putneedar. 
The present suit is, therefore, brought for a 
refund of Rupees 1,924-1-1, minus a small 


deduction of Rupees 12-4-5, already refund-. 


ed: under the Civil Court decree, or 
“Rupees 1,911-12-15, for the year 1267, and 
of Rupees 1924-1-1 for the year 1268, 
together with the interest recovered by the 
Rojah on these exoess payments made on 
account of the rent for the two years, 1267 
and 1268. The interest was calculated up 
to the date on which the Rajah took ont the 
money in exedgution of his decree, that,is to 
say, up to the 12th of Asin 1276. Interest 
is also charged on the above amounts of 
principal and interest drawn by the Rajah, or 
upon Rupees 7,494-7, annas 18 gundas 2, cow- 
Tees (namely, principal Rupees 3,855-18-15-2 
and interest Rupees 8,658-10-8), that being 
the sum which the Rajah recovered from 
the plaintiff on the 12th of Assin 1276, 
and on which sum of Rupees 7,497-7, annas 
18 gundas, 2 cowrees, interest from the date 
of recovery by the Rajah to the date of the 
present suit is charged at the rate of 12 

cont., the total amount claimed being 
Panes 9,270-11-15. 

The Rajah objected that the claim of the 
plaintiff was barred by limitation; that the 
final decree which he obtained for rent was 
passed on the 4th of September 1868; and 
that no claim on the part of the plaintiff for 
a refund of the rents which he paid under 
that decree for a period of time previous to 
the above order can be maintnined. 

The Lower Court, the Deputy Commis- 
sioner of Maunbhoom, has given the plaintiff 
a decree for the whole of the amount 
olaimed. : T 


On appeal, the points taken by Mr. Allan, 


the pleader for the'nppellant the Rajah; arè’ 


these :—lst—That as the decree. for rent is 
a final decree, the plaintiff is not entitled to 
bring this sult’ for a refund of any sum: 
recovered by the Rajah in execution of that 
decree. 2nd—That the suit is barred by 
the statute of limitation inasmuch og it has 
not been instituted within three years from 
the date of the decree for rent 8rd—That 
the decree of the Civil Court for abatement 
operates only’ tively, and not retro- 
spectively; and, lastly,-Mr. Allan takes objec- 
tion to the iuterest which has been allowed’ 
by the Court below. 

With reference to the'lat’ objection, we. 
find that when the rent-solt was instituted: 
by the Rajah, he had full notice that the suit 
of the plaintiff for abatement was Pending 
in the Civil Court. Objection to pay the full’ 
rent was taken by the plaintiff at the time 
the rett-sult was brought, but the Colleotor 
refused to entertain that objection, and a’ 
decree was for the full amount claimed’ 
by the Rajah ‘according to the contract 
entered into by the es. 

Subsequently, the deo: ee of the Civil Court 
was in favor of the plaintiff, and abatement’ 
of rent to the amount of Rupees 1,924-1-2’ 

annum was decreed. ‘Therefore, the 
fees of the Revenue Court is superseded 
and modified by thé, decree of the Qivil Court 
which was subsequently affirmed in appeal 
by the High Court on the 4th of September 
1868. : i ; . 

On the 2nd point, the plaintiff's cause of 
action accrued on the 12th of Assin 1276, 
corresponding with the 27th of September. 
2869, on which date the Rajah recovered 
from the putneedar Rupees 8,885-18-15-2 
as rent in excess of what the putmeedar was 
justly liable for, as also interest upon that 
som; so that on the 12th of Assin 1276, 
corresponding with the 27th of September 
1869, the Rajah recovered from the plaintiff, 
the putneedar, Rupees 7,494-7-18-2 in excess 
of what the putneedar was justly liable to, 


J 


The present sult was brought on the 4th of 
Assin 1278, corresponding with the 19:h of 
September 1871, that is to say, well within 
three years of the date of the cause of action, 
and it is therefore clearly not barred. 

With: reference to the 8rd question, it is 
clear on reference to the decree which the 
putneedar has obtained for abatement thet 
that abatement was to take effect from the 
commencement of the putnes lease. ; 

On the question of interest, with reference 
to. the sums under this head that have been 
demanded prior to the 12th of Assin 1276,: 


° Civil 


THE WEERLY REPORTEE:. Rulings. 


(VoL XVI 





although they appear in the schedule to ke| Haro that tho statement was 
of tatart the fact is, as binding apo helen gyn maD 


appears from the record, that these sums are 
not interest which has been accumulating 
from that period, but interest whigh the 
Rajah recovered upon the principal amount 
of rent decreed to him. The only interest 
which the plaiutiff has claimed in this case, 
in addition A the sum which was paid by 
him to the Rajah on the 12th of Apa 1276, 
is the interest which has accrued from that 
date to date of suit; and with reference to 
that interest as the Rajah had notice, of the 
plaintiff's claim for abatement—as he jas 
recovered a large sum in excess of what the 
plaintiff was justly liable for—the Rajah must, 


not one which was within 


Kemp, JT plaintiffs are the special 
appellants in this case, They sued to recorven 
of a small quantity of lands, alleg- 
area belonged.to Talook No, 490, 
by name Enayut Khan Mahomed, of which 
they had been by the. defendant 
on the Ist .of Falgoon 1268. The sult was 
brought on the 4th of Assar 1277, so that at 
La e the suit was instituted the plaintiffs 
been, according to their own showing, 


wars 11 years out of possession. 
The case of the plaintiffs was met by the 


defendants who pleaded limitation, and on 


y at the rate of 12 per cent. per annum,| the merits stated that the lands in dispute 


on the sim of Rupees 7,494-7-18-2 so taken, 
up to date of suit, From the decree of the 
Court below, we observe that the Deputy 
oner has allowed six per cent, from 
date „institution of.suit, and also from the 
date of the decree to date of realization ; and: 
this is a proper rate of interest. ; 
The appeal is, therefore, dismissed and the 
decision of the Lower Court affirmed with 
costs. 4 ; 


The Srd September 1872. 


Present: poo 
.The Hon’ble F. B. Kemp and O. Pontifex, 





by Ploader—Clieat’s Obli- 
gation, cgay 


Case No. 247 of 1872. 


al from.a dectsion passed by 

Ari a itional Subordinate Judge of 

. Dacca, dated the: 28rd March 1871, 

affirming a decision of the Moonsiff of 
Bokur, dated the 8th November 1870. 


Chunder Coomar Deo (one of the Plaintiffs) 
Appellant, 


Mirza Sodakut Mahomed Khan (Defendant) 
: Respondent. = 


Mr. M. L. Sandel for Appellant. , 
Baboo Doorga Mokun Dass for Respondent. 
In a suit to reoover 


stated before the 
Corbis was not at tho tame 


bel to Mouzah Dusbussee, and not to 
Talook No. 490. The Lower Courts have 
found that the plaintiffs have not been able 
to prove possession at any time within twelve 
years prior to suit. Weare not surprised at 
this finding when we look to the fact of the 
long delay of the plaintiffs in bringing me 
suit from date of alleged ouster. 

In special appeal it is contended that the 
pleader. for the defendants below made a 
statement before the Moonsiff that if the 
thak map could show that the lands in dis. 
pute bad been surveyed as part and pareel of 
the plaintifi’s Talook No. .490, his client 


.| would.giva up his claim. 


. Now, this statement of the ploader Was 
made when the thak map was not in Court, 
and further we are of opinion that it is not 


„a statement which was within the scope of 
_| the. pleader’s authority to make, and as such 
_ |.dé4s not binding upon the client. 

decisions of this Court on tliis ‘point, but we 


There are 


shall only refer to one reported in 12 
Weekly rter, page 279, by Justices 


„Bayley and Sir Charles Hobhouse, in the 


case of Gour Pershad Doss vs. Sook Deb 
Ram Deb. With reference to this map, 
we may observe further that at the time of 
admitting the special appeal we were very 
doubtful whether the statement of the special 
appellant, thas this map was refused- con- 
sideration by the Courts below, was a correct 
one. We therefore directed the Moonsiff 
through the Judge to report. The Moonsiff 
has not submitted any report, but the Judge 
has reported that there was an application 
for review on this very question before tha 
Subordinate Judge which was rejected. 
On the other ground taken in special appeal, 
that tists finding of the Lower Appellata 
and tat the Ju the question of limitation, 
udge is not right in saying 


.1872.] "Civil: ` 

that thero was inconsistent in the 
evidence of the esses of the plaintiffs, 
wo find that the Coort has come to a 


clear e that the aay or oral 
evidence adduced by the plaintiffs is not 
sufficient to' prove that the plaintiffs were in 
possession at any time within twolve years 
prior to the institution of the sult, This find- 
ing is a clear finding upon a question of. fact, 
and it is in accordance with the decision of 
the first Court, which has also found that the 
plaintiffs were not in possession within 12 


years. . 
The special appeal will be dismissed with 
The 8rd September 1872. 
. Present: ` ` 
The Hon'ble W. Markby and F. A, Glover, 
Judges. ‘ 
Potiah aad Kubooleut—Noa-delivery of Pottah 
g —Khas Possession. 


Case No. 14 of 1872. 


Special Appeal from a decision passed 
the Subordinate Judge of Gya, dated'the 
19th September 1871, reversing a deoi- 
sion of the Moonsiff of Aurungabad, 

- dated the Tih June 1871. i 


Axeercoddeen Khan and others: (Plaintiffs) 
Appellants, 
versus 
Gujdhur Lall Hulwai and others (Defendants) 
' Respondents, 
Mocnshee Mahomed Yusoof for Appellants. 
Mr. R. E Twidale for Respondente, 


Markby, J.—IT seems to me that the argu- 
ment that has been addressed to us in this 
appeal does not touch the point which we 
have to consider, or rather does not touch 
the judgment of, the Lower Appellate Court. 
The Lower Appellate Court saya that it is ad» 
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mitted that there were a potiah and kuboolaut 
between the parties; and it says, pro- 
perly, that prim4 facie upon this lero cas be 
no recovery of khas possession while tHat pot- 
tah and kuboolent are in force and the term 
is unexpired. The only answer made to that 
was that a suit having been brought in the 
Revenue Court by the plaintiff upon this 
knboolent, it had failed. Now, it is not 
necessary for us to say whether, if that suit 
had failed in consequence of any’ misconduct 
on the part of the defendant, this suit, which 
is for khas possession, sould be maintained, 
that is to say, whether or no that might be 
treated. as putting an end to the relation 
between him and the plaintiff. It has been 
found as a fact, and it has not been, and indeed 
could not well be, now contested, that the 
pottah and the kubooleut remained inopera- 
tive by the fault of the plaintiff Therefore, 
what took place in that suit can have no 
possible effect upon what is to be the result 
in this suit. ` 

' Then the matters stand thus, that the 
defendant has been admitted into possession ; 
and though it may he that the lease has not 
come into operation, yet if it has not done 
so, it is on account of the fault of the plain- 
tiff. Then can the plaintiff recover khas 
‘possession P Clearly he cannot, because he 


by | cannot be allowed to take advantage of the 


breach of contract on his part: the only 
Teason that the pottah is not operative is that 
he himself prevented its operation by not 
delivering in A Court governed by equi- 
table principles could not allow the plaintiff 
to recover khas possession in such a case as 
that. Farther, if anything more were neces- 
sary to entitle the defendant to retain posses- 
sion, it has been found as a matter of fact 
that not only the defendant has been put into 
possession, but that he has expended some 
money in building golahs. It is said that 
this finding is based upon a misunderstand- 
ing of an expression in the plaint ; but after 
the expression of the opinion of Mr. Justice 
Glover I should not think of r for 
a moment the construction which the Ju 
below thought right to adopt I thin 
theréfore, we are bound to say in this case 
that the Judge is right in point of law, and, 
right in his con- 
clusion. j , 


Wo dismiss this appeal with costs, 

Glover, J—I am of the: same opinion, 
With reference to the sentence about which 
there has been so much discussion, I wish to 
say that the word golak is generally under. 
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stood to be a place where grain is stored for 
safety or sale, „I do not say that it never 
means a market, but that,“ market” is not 
its ordivary meaning. The Subordinate 
Judge was, I consider, perfectly right- in 


attributing to the word the meaning he has 


a 





done, 
The 8rd September 1872, 
` Present : ; 
The Hon'ble W. Markby and F. A. Glover, 
Judges. 


Sale of Right of Appeal Position a Puryhater 


` Cas% No. 198 of 1872: 


Miscellansous Appeal from an order passed 
. dy the Subordinate Judge of Nuddea, 
` dated the 9th May 1872. 


rockon Banerjee (Déciee-holder) 
+, Appellant, 
versus 


1 


Brindabor Chunder Sirear Chowdhry (J udg- 
ment-debtor) Respondent, 


2 bo 


‘Baboos Hem Chunder Banerjee and Grish 
. Chunder Mookerjee for Appellant. 


_ Baboo Taruoknath Sen for Respondent. 


Where the aad intesta of the plaintifs in a 
suit which was were hased by third parties 
who filed an appeal in which described themselves 
ap ta, together with the plain- 

was ed costs 


Quare,—Ought the specalati parchese of t 
appeal tobe recognised by a Court a jana?” 


J.—THIs case arises out ofa suit 
which was originally between the Bengal 
Indigo Company and Moran and Company as 
plaintiffs, and one Banerjee and others as 
defendants. ‘The suit wab dismissed. ‘Sub- 
sequent to the dismissal, the respondents’ in 
this present appeal purchased the rights and 
interests of the Bengal Indigo Company. in 


the suit. Whether such a transaction ought 


ever to have been recognized by any Court 
of Justice, I think it is somewhat doubtful 5 
but that is a question with which we have 
nothing to do. J ouly refer to it because I 
should not like to be supposed to have sanc- 
tioned if Bus, as a matter of fact, what 
happoned then is this, that the respondents 
applied and were allowed to file the appeal 
in this Court against the decree of the Court 
below which diamissed the suit, in which 
they described themselves as plaintiffs, ap- 
pellants, together with. Moran and Com- 
pany and the Bengal Indigo Company, fol- 
lowing in that respect the rale which is 
acted upon thet a plaintiff’s name cannot be 
removed from the record, though a plaintiff 
may be added. Now, it-seams to me that the 
effect of the steps taken in the case was that 
the purchasers took the position of plaintiff 
in the suit, and took upon themselves all the 
risks and liabilities of plaintiffs from the 
commencement. I think it would lead to 
endless confusion if that were not so. Then 
what follows upon that, is, that this Court 
confirmed the decree of the Court below and 
ordered the sppolaata gonen ily to pay the 
costs of the appeal. The effect of oonfirm- 
ing the dese of the Court below, is, that 
there is a decree now standing against the 
plaintiffs for the payment of the costs in the 
first Courts; and the only question before 
us is whether that can be executed against 
these present respondents nas well as the 
Bengal Indigo Company and Moran and 
Company. I think that it can be so exe- 
cuted; for, as I have stated above, the respond- 
ents, by being placed upon the record, took 
upon themselves all the risks and liabilities 
o intiffs from the commencement. I 
the decision of the Lower Court is 
wrong and ought to be reversed, and we 
deglare the jiavility of these respondents to, 
all such costs’ as are awarded against the 
plaintufts generally without limitation. 


_ Costs of this appeal-will have to be paid, 
not by the plaintiffs generally, but by the 
preseut respondents. 


With this intimation of oar opinion, the 
case will go back to the Lower Court for 
execution. 

Glover, J.—I concur. I wish to add that 
I entirely concur with what has been express- 
ed by Mr. Justice Markby with respect to 
this speculative purchase of a right of appeal. 
It tends to foster most unnecessary and most 
mischievous litigation. I also entirely oon- 
car in making the present respondents pay, 
the costs of this appeal: 
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° The 8rd September 1872. 


resent: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Religions Exdowment—Powers of Sebait—Right 
of Lessee. 


Case No. 178 of 1872. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 25th 
September 1871, reversing a decision of 
the Moonsiff of Pooree, dated the 16th 
February 1871. 


Arruth Misser and others (Plaintiffs) 
Appellants, 


versus 


Juggurnath Indraswamee (Defendant) 
Respondent. i 


Baboo Obhoy Churn Bose for Appellants. 


Baboo Mohesh Chunder Chowdhry for 
Respondent. 


-endowment la. cone 
an to appropriata the proossds 
p the worship of the ido 


to “ho 


Kemp, J.—In this case the plaintiff is the 
special appellant. It appears that he sued 
the defendant, who alleges himself to be a 
sebalt, to recover possession of a small 
quantity of land, 1 biswa, 1 cottah, 1 gun- 
dah, of which he states that he had been 
legally dispossessed by the defendant. In 
the plaint the plaintiff states that his ances- 
tors held the mokuddumee of the village 
and that they paid a 750-rupees jumma to 
the lakherajdars, the defendant’s ancestors ; 
that subsequently, or on the 16th of April 
1870, the defendant granted a pottah to the 
plaintiff confirming his rights as mokuddom, 
as also ‘confirming the jumma of rupees 750 
which had hitherto been paid. This pottah 
is not set forth in the body of the plaint. but 
it is filed with the plaint. The defendant 
stated-that the pottah was not a valid pottah, 
inasmuch as it had been granted by him as 
sebait and that in that capacity he was not 
competent to grant a pottah so as to bind the 
idol, The issue raised between the ties 
in, the first Court was whether the plaintiff 
was entitled to recover ion as mo- 


kuddum under the potiab, or whether the 
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lakherajdar was entitled to the land in dis- 
pute. The first Court found for the plaintiff. 
On appeal, the Judge has dismissed the 
plaintift’s suit, holding that he has na} been 
able to prove possession as mowrosee mokad- 
dum wi Ain twelve years prior to date of suit. 
Wit' ‘reference to the pottah of 1870, the 
Ji..@e is of Opinion that the plaintiff did not 
sue on the basis of that pottah. Had he done 
so, it is probable, says the Judge, that he 
would have given him a decree ; not having 
done #0, and not having been able to prove 
possession on the footing of a mowrosee 
mokuddam within twelve years prior to suit, 
the suit of the plaintiff must fail. 

We may observe that there was also a suit 
brought by the plaintiff's lessee. It appears 
that the plaintiff leased the remaining lands 
of the village ot which he held a pottah to 
a third party, and that party having been 
dispossessed by the lessee of the lakherajdar, 
defendant broytht a suit against that lessee 
on the streng¢Mof the pottnh granted to him 
by the plainti d obtained a decree, which 
decree was upheld by the same Ju who 
has dismissed the plaintiff's case. e think 
that the Judge is wrong in saying that the 
plaintiff has not based his case upon the 
pottah of 1870. It is clear that that pottoh 
as already stated, was filed with the plaint. 
It is also clear that the defendant was well 
aware of the title upon which the plaintiff 
came into Oourt to seek redress, for in the 
written statement he does not deny the 
execution of the pottab, but seeks to avoid 
it by alleging that it was invalid inasmuch 
as a sebait could not grant such a potiah so 
as to bind theddol. ft is also clear that the 
issue raised’ im the first Court was the pro- 
per issue, namely, whether the plaintiff was 
entitled to recover possession as mokuddam 
under the pottah of 1870 from the defendant, 
or whether the defendant was entitled to 
hold the lands as lakherajdar. It has been 
said by Baboo Mohesh Chunder Chowdhry, 
who has been heard for the respondent, that 
this pottah granted by the defendant in 1870 
is invalid, and he has referred us to a deci- 
sion to be found in Volume X, Moore’s 
Privy Council Appeals. There bas been no 
contention in this case that the pottah has 
been granted upon an inadequate jumma. 
A sebait is competent to lease the endowed 
lands to the best advantage and to appro- 
priate the proceeds of the land for the pur- 
pose of keeping up the worship of the idol. 
Indeed, without leasing -out the lands, it 
would be impossible to provide for the 
expenses of that worship and to carry out 
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the object for wbich the lands were endowed. 
Therefore, there being no allegation that the 
jomma at which these lands have been let 
by the defendant is an inadequate or impro- 
per jumma, we must hold that the plaintiff 
is entitled to hold possession under that lease 
during the life-time of, or during such period 
as, the defendant shall oontinde to be the 
sebait of these endowed lands, as the pottah, 
no doubt, is binding upon the defendant. 
We, therefore, reverse the decision of the 
Judge and restore that of the first Court to 
this extent, that we declare the plaintiff 
entitled to possession under thia ttah 
during the term of the defendant's life or 
during the time that he may hold the office 
of sebait, The costs of this appeal and in 
‘the Judge’s Oourt to be paid by th 
respondent. ‘ 


The 4th imme: es 
Present : 


The Hon’ble W. Markby and F, A. Glover, 
Judges. 


Ajtachment before Decree— Damages. 
Case No. 80 of 1872. 


Regular Appeal from a decision passed by 
the First Subordingte Judge of the 
Twenty-Four Pergunnahs, dated the 80th 
September 1871. 


Dhurmo Narain Sahoo and others.. 
(Defendants) Appellants, 


versus 
Sreemutty Dossee (Plaintiff) Respondent. 
Baboo Kumolakant Sen for Appellants. 
No one for Respondent. 


Markby, J—I Tuo it quite clear that 
‘this judgment cannot be supported. Possibly 
that may be a reason why the plaintiff has 
not appeared. The attachment which is 
complained of as a wrongful act ‘of the 
defendant, and for which damage is sought, 
must be presumed to have been given after 
the ‘Court was ‘satisfled thatthe plaintiffs 
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husband, who was the original defenddht in 
the former suit, was abont to remove or dis- 
pose of his property wih intent to obstruct 
or delay the execution of the decree. That 
being so, I think the plaintiff cannot succeed. 
Although it is true, as the Subordinate Judge 
says, that a person who dispossemes another 
without good and sufficient canse must 
make good the loss sustained by that other 
for such wrongful act, that is a very different 
case from this where the party is dispos- 
sessed by the act of the Court after being 
satisfied that the person who was in posses- 
sion was about to behave improperly. I 
think, under those circumstances, we must 
presume that there was a good and sufficient 
cause for the course taken by the present 
defendants, the plaintiffs in the former suit, 
unless the plaintiff can establish the con- 
trary. There was no attempt on her part 
to do this,- but she relied for this purpose 
wholly upon the result of that former suit ; 
but that does not show that the attachment 
was wrong or even improper, and is not 
evidence upon which a decree can be given 
to the plaintiff. Therefore we need not go 
to the question whether or no the damages 
have been properly assessed, although it 
would be very diffloult to show that she' 
could recover interest in the way in which 
she has laid the claim, when she had a much 
more summary remedy, if she had any reason 
to complain, under Section 88 of the Proce- 
dure Code. j 

The decision of the Lower Court is reversed, 
and the suit is dismissed with costs in this 
Court and in tho Court below. 

Glover, J.—I concur. 


The 4th September 1872. 


Present: 


The Hon’ble Sir Richard Couch, Knight, 
Chief Justice, and the Hon’ble H. V. 
Bayley, Judge. 


Pre-emption— Mahomedan Law. 
Regular Appeals from a decision passed by 
the Officiating . Deputy Commissioner of 
Cachar, dated the 11th June 1871. 
Case No. 201 of 1871. 


Poorno Singh Monipooree and others 
(Defendants) Appellants, 
versus 


Haree Charn-Surmeh (Plalntif) Respondent. 


y 
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The Advocate General and Mr. Collis for 
Appellants. , 
Mr. J. T. Woodroffe for Respondent. 


—— 


Case No. 204 of 1871. 
Horee Ohurn Surmah (Plaintif) Appellant, 


: versus 


Mr. Thomas Ackroyd (one of the Defendants) 
Respondent, 
Mr. J. T. Woodroffe and Baboo Taruck- 
math Sen for Appellant. 


The Advocate General and Mr. Collis for 
Reapondent. 
The right of pre-emption arises from a rule of law 
which the owner of the land ts bound, md it exists ed 


'l if there ceases to be an owner who is bound by 
the either as a Mahomeden or by custom. 


The right is not a mere personal one in the 
tor, who has itonly as a oo-sharer or neighbour aad 


Couch, C. J.—In the first of these a 
Poorno Singh, Goona Singh, and Jadab 
Singh, Monipoories, the defendants Nos. 2, 18, 
and 38 in the original suit, are the appellants, 
and the principal objection taken in the 
grounds of appeal is that the right of pre- 
emption claimed by the plaintiff did not exist 
as to all or any part of the land in suit, as 
the vendors to the appellants and their co- 
defendants were Kuropeans, : 

No issue was raised in the suit as to 
whether the like of pre-emption prevailed by 
local oustom i Cachar, where the land is 
situated, or as to whether the appellants, as 
Hindoos, were bound by it The appellants 
in their written statement alleged that the 
law had nothing to do with Europeans from 
whom they purchased, that the plaintiff was 
not a oo-sharer or a “ neighbour,” and that he 
never legally performed, nor observed, the 
necessary preliminaries. 

This being a regular appeal, if it appeared 
to us essential to the right determination of 
the suit upon the merits that the other ques- 
tions should be determined, we might, under 
section 854 of the Code of Procedure, refer 
them to the lower Court to be tried ; but we 
think it is not essential, as in our opinion the 
case is not within the law of pre-emption, 
assuming that it doss prevail in Oachar 
that the appellants, the purchasers, are gov- 
erned by it. 
` The plaintiff, who claims the right of pre- 
emption, is a Hindoo, andthe vendor, Mr. Ack- 


+ 


royd, is a European. The Deputy Commis- 
sioner, on the issue which was framed—" are 
Europeans bound by the law of pre-emption 
in Oachar?”—says, he finds that only two cases 
are on record in the Conrts in Cachar in which 
Christians or Europeans have been parties in 
cases of this nature, and that he does not 
think thet these two oases afford any positive 
evidence on the subject, Having said this, 
and found that issue for the defendant Ack- 
royd, upon which he dismissed the suit against 
him with costs, be proceeded to decide upon 
the last issue he had framed—as to whether 
the purchasers and ptor are affected 
by the fact that the vendor is a Christien— 
that they are not. The reason he gives for 
this is that it does not appear to him to be, 
just that the privilege should extend to the 
Hindoo purchasers, who have nothing to do 
with the seller’s exemption, and that it seems 
to him that in Cachar it is most important 
that the right of a share in land to pre-emp-— 
tion should be most carefully guarded. The 
law of pre-emption was much oonsidered in 
the case reported in IV Bengal Law Reports, 
134, F. B. R.,* where it was held by the Chief 
Justice and Mr. Justice Kemp and Mr. 
Justice Mitter that a Hindoo purchaser is not 
bound by the law in favor of a Mahomedan 
oo-partner, although the co-partner from whom 
he purchased was a Mahomedan, the plaintiff 
having failed to prove that the Hindoos in 
the district had adopted the custom. On the 
other hand, Mr. Justice Norman and Mr. 
Justico Macpherson held that whenever a 
Mohomedan has a right of pre-emption it is 
not defeated by the mere fact that the pur- 
chaser is a Hindoo. The question was refer- 
red to a Full Bench in three cases, but in all 
of them the vendor was a Mahomedan, and 
the question raised in this appeal did not 
arise. In the argument before us for the 
respondent, some expressions of Mr. Justice 
Mitter and the Chief Justice were relied 
upon as showing that the vendor need not be 
a Mahomedan, but we think no such refer- 
ence can be drawn from them. That ques- 
tlon was not under considerntion, and the 
words were used with reference to a case in 
which the vendor was a Mahomedan. 

Mr. Woodroffe, who appeared for the re- 
spondent, admitted that he could not produce 
any case in which the law of pre-emption 
had been applied, and the vendor was not 


and | governed by it either as a Mahomedan or by 


custom. e absence of any such case, the 
law being frequently insisted upon, goes far 


* 18 W. R, F. B., 21. 
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to 

that 
rule of law by which the owner of the land 
is bouad. When a Mehomedan acquires land, 
it becomes subject to the law in the same 


show what is tho law. It appears to us| against the dismissal of the suit with Costs - 
right of pre-emption ariges from a| against Mr, Ackroyd, it follows from this 


judgment that it must Se dismissed with 
costs, and the plaintiff must also pay the 
appellant's costs of this appeal in which he 


manner as it becomes subject to his law ofj is respondent. 


inheritance. Lf there ceases to be an owner 
who is bound by the law either as a Maho- 
medan or by custom, the right no longer 
exists., It is not annexed to the land so ‘as 
to continue to affect it when it has been trans- 
ferred to a person not bound by the Jaw. 
The right also is not a mere personal one in 
the pre-emptor. “The cause of it is the 
junction the perty of the shufee, or 
person claiming the right, with the subject 
of purchase.” Baillie 471. He has it only 
as a co-sharer or neighbour, and on his ceas- 
Ee Te eee aie - 3 
e think it is essential that the vendor 
should be subject to the rule of law. If it 
were not so, a Mahomedan might becqme a 
eed in an estate owned by Christians or 
indoos, which they could not prevent, and 
then he might prevent their selling their 
shares to any other person. 

The decision of the lower Court that the 
law of pre-emption applied in this case is 
therefore in our opinion wrong, and on this 
ground the decree should be reversed and 
the suit dismissed with costs as against all 
the defendants. 

Upon the fourth issue, the Deputy Com- 
missioner saye, “there can be no doubt what- 
ever that Haro Thakoor (the plaintiff) folly 
and exactly performed all the preliminary 
conditions necessary to enforce the right of 
pre-emption when he heard of the sale on 
the spot to the purchasers and the seller, that 
is to say, if the real sale was the sale of 18th 
May. The evidence on these points is per- 
fectly good.” We think there may be some, 
if not considerable, doubt, whether the pre- 
liminary conditions were performed, and 
whether there was anything more than an 
attempt by the plaintiff to induce the pur- 
chasers to give up their bargain to him, and 
it would be more satisfactory if the judg- 
ment showed that the Deputy Commissioner 
bad carefully considered the evidence. He 
may have dope so, and we must suppose that 
he has, but his judgment on either issue 
raises a suspicion that he has not given the 

` question the full consideration it required. 

As we are of opinion, on the other ground, 
that the suit should be dismissed, we think 
it is not necessary to decide whether th 
preliminaries were duly performed. : 

As to the appeal No. 204 by the plaintiff 


The 5th September 1872. 
Present: ` 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. i 


Sale of Deorss— Liabilities of Purchaser. 
Case No. 209 of 1872. 


Miscellaneous Appeal from an order passed 
by the First Subordinate Judge of Hoogh- 
ly, dated the 12th April 1872. 


Poorga Churn Nundee (Decree-holder) 
Appellant, 


PETINE 


Debnath Roy Ohowdhry and others (Judg- 
' ment-debtors) Respondents. 


Baboo Boykuatnath Paul for Appellant. 


Baboos Ob Churn Bose and Anund 
Chunder Ghosal for Respondents. 
The purchaser of the rights and interests of a decree- 
holder takes the decres subject to the rights of the Judg- 
to aff a crogs-decres where the 


Kemp, J.—Wn think this appeal must be 
dismissed. The. first ground, taken is that 
the Subordinate Judge is wrong in holding 
that the judgmentdebtor in entitled to the 
set-off claimed under another Court’s decree; 
and, secondly, that the question could not have 
been re-opened after an order had been passed 
under Section 208 granting the application 
of the special appellant to be substituted for 
the decree-holder by virtue of his purchase. 

It appears that in this case the special 
appellant has purchased the rights and in- 
terests of one Sabitree in a decree obtained 
py her against the judgment-debtor Debnath 
Roy. The judgment-debtor seeks to set-off a 
joint decree obtained by him against Sabitree 
and others, against the decree obtained by 
Sabitree which has been purchased b 
Doorga Churn, the appellant before us. 4 
has been ryled by a Full Bench of this Court 
in a decision to be found in Volume X, 
Weekly Reporter, pege 82, that the pur: 
chaser of the rights and.interests of a decree- 
holder is entitled to execute the decree par. 
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chased fn like manner and to the same extent 
as the original ec-holder might have 
done,—not otherwise or further ; and conse- 
quently that the purchaser takes it subjedt to 
the rights of the judgment-debtor to set off 
his cross-decred. 


Therefore the question we have to decide 
is whether the decree obtained by the judg- 
ment-debtor against Sabliree, the special 
appellant’s vendor, can be set-off against the 
decree purchased by the special appellant. 
In the case before us, we find that Sabitree 
was a joint debtor in a case in which the 
area judgment-debtor obtained a decree 

r rent and costs, and therefore that decree 
can be set off against the claim of Sabitree 
against the judgment-debtor. We, therefore, 
think that the Subordinate Judge is right in 
allowing the set-off. l 

The second point is not very clearly taken 
in the grounds of special appeal; but in the 
second ground it is said that the question 
should not have been allowed to be re-opened 
after an' ordar had been passed’ under Seo- 


tion 208. Under that section thé appellant 
could riot have executed his decree without 
the permission . of the Court previously 


obtained. There is nothing on the record to 
show that any question was re-opened. The 
pleader for the appellant, during the' oourse 


of the argument, stated that, on‘ & former 


occasion, an application made by the special 
respondent for a set-off, alleging that the pur- 
chase of the décree was benamee, had been 


rejected, but these proceedings are not before 
the Court. 

We must, therefore, dismiss the special 
appeal with costs. > 


ee ey 
The 5th September 1972. 


Present: 
The Hon'ble F. B. Kemp and C. Pontifex, 
A Judges. 
Landlord and Tenant—Lamitations 
Case No. 248 of 1872. 


Special Appeal from a decision passed by 
the Judge of Dacea, dated the 20th S 
tember 1871, affirming a decision of the 
Additional Subordinate Judge of that 
District, dated the 17th July 1869. 
Lakhoo Khan and others (Defendants) 

Appellants, 


versus 


J. P. Wise (Plaintiff) Réspondent. 


‘allegation thet they werd 





Mr. Af, M. Ghose and Baboo Doorga 
Mohuw Doss for Appellants, ` 


Baboo Ram Churn Mitter for Respondent. 


‘vot falling to establish a talookdares right set up 
in i adverse 
by em, are not s positon to plead possession 


Kemp, J.—TIn this caso we do not think it 
necessary to call upon the respondent. 

The plaintiff, who has purchased the semin- 
daree title, sued the defendants ‘to have s 
summary order, passed under the provisions 
of Act VI of 1862, Bengal Council, by 
which the status of the defendants had beer 
ga dere as talookdars, set aside. ` 

The first Court, the Subordinate Judge of 
Dacca, came to a clear finding that the pottah, 
filled by the defendants in support of their 
ikmes talook- 
dats, is a forgery. He also found. dn the 


evidence that their occupation, although it 
t 


had’ been fór a very long’ period, was that of 
a ryot and not’ ss shikmee talookdars. “He, 


. therefore, gave the plaintiff a decree; revers- 
‘ing the order under Act VI of 1862, and’ 


ears) that the defendants were the ryots 
.of the plaintiff and thet they were as such © 
bound to pay rent to the plaintiff. 


On appeal, the Judge of Dacca, Mr. Aber- 
crombie, has confirmed the decision of the 


‘Additional Subordinate Judge. The Judge 
says: “Tam of opinion that the decision of 
| the Additional Subordinate Judge must be 
' upheld.” 


The Judge then says that the 
shikmee talook set up by the defendant is 
‘not to be found in the Mouxawaree Register ; 
that, although on & former occasion he felt 
‘disposed to doubt whether the clainr wns not 
‘barred by limitation, after going over the 
.case again and on further consideration, he is 
lof opinion that limitation will not bar the 
jclaim of the plaintiff. The Judge then goos* 
on to say that, although the appellants had 
lbeen d g with the property as if they 
‘had a talookdaree right in it, there is nothing 
'to show that the semindar had ever lost his 
right to hold the defendants as his ryots. 
The decision of the Judge, therefore, 
‘amounts to this, thet the possession of the 
defendants, although that possession has been 
for a number of years, is that of a ryot. 

The question then, we bave to decide is 
whether such a possession can be held to bar 
the zemindar’s right to have it declared that 
the alleged talook set up by the defendants 
Is no bar to his recovering? the rents due 
from them as ryots. The defendants have 
been found: by: the concurrent decisions of 
two Courts to be the ryots of the zemindar. 


THE WEEKLY REPORTER. Rulings, [Vol XVIII. 





444 Civil 
: That the plaint should be returned ainifit for 
A decision has been quoted by the learned plaint 1 to the pl bigs 


counsel for the appellants in Volume XU, 
Weekly Reporter, page 864, but that decision 
we do not think in any way applicable to 
the case now before us. In that case the 
learned Judges found that limitation did not 
apply to a findipg of the lower Court; the 
finding of the lower Court in that case 
being that the defendants had substantiated 
their plea that they held an intermediate 
tenuie between the zsmindar and the ryot. 
In this case, as already shown, both Courts 
have found that the tenants have not proved 
any such intermediate tenure. The defend- 
ants, therefore, having been found to be the 
tenants -of the plaintiff, are not in a position 
to plead adverse possession as against their 
landlord. It may be that, in æ suit for en- 
hancement, their long possession would give 
them a right of occupancy, and might, if they 
can prove payment of rent at a uniform rate, 
protect them from enhancement; but it is 
clear that they, having failed to substantiate 
any ploa of intarmediatn imanay bepween 
tha oultlyators of the soil:and the xemindar, 
are not entitled to set up the plea of limita- 
tion. 

The decision of the lower Court will be 
affirmed, and the appeal dismissed with costs. 


The 6th September 1872. 


Present : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 


Jurisdiction— Suit for Rent om a 
bundes (Instalment-boad 


Reference to the High Court by the Judge 
of the Small Cause Court at Byrrisal, 
dated the 10th July 1872. 


Peares Mohun Roy Chowdhry, Plaintiff, 
versus 


Assad Khan, Defendant. - 


ee kist- 


Moonsiff, it was returned as le the 
Court of Small Causes. The Judge of latter 
that the instalment-bond on which the sult was 


Hgts ee 


Case.—IJ nave the honor respectfully to 
state that the case noted above is a sult brought 
to recover Rs. 24-7, arrears. of rent on a 
takgod-kistbundse. 

It is stated in the plaint that defendant 
was appointed a tassildar to collect rent 
from the ryote under the tahood-kistbundes 
for three years, from 1278 to 1280, and that he 
is in possession of the land for which the 
tahood was given ; butas he has failed to pay 
the rent of 1278, according to the instalments 
of the tahood, this suit is brought to recover 
Rs. 24-7, vis., Ra, 22, the tent of that year, 
and Re. 2-7, defaulting interest, as stipulated 
to be peid by the defendant. 

The plaint was originally filed in the Court 
of the Sadder Moonsiff of Burrisal, who had 
returned it for presentation to a competent 
Court, with this remark that the claim did 
not appear to him to fall under any of the 
class of suits ‘contemplated by Act VIII of 
1859, DB. 0. La wou iu hin upinisn cognigablo 
by thé Small Causo Court under Section B 
Act XI of 1865. pe 

On taking the case’ for hearing by this 
Court, where it was accordingly filed subse- 
quently, defendant’s pleader urges in bar of 
my hearing that this is not a case which falls 
under Section 6 Act KI of 1865, and this 
Court therefore has no jurisdiction to hear it, 
for it is distinctly stated in the plaint that 
‘the defendant was in possession of the land 
for which the arrears of rent is claimed from 
him. The kuboolewt or tahood-kistbundes 
given by defendant shows that, like every 
otber lease-holders, the defendant of this case 
beara relation with the plaintiff as that of 
tenant and landlord, and this suit therefore is 
cognizable only by the ordinary Civil Courts. 
Plaintiffs pleader argues that the defendant 
is merely a servant, and the suit is simply for 
money claim based on a contract called 
tahood-kistbundes, and it is therefore cogni- 
sable by the Small Cause Court under Seo- 
‘tion 6 Aot XI of 1865. 

In the suit noted in the margin eae 


to recover money due 
Rajah Shuto Shue on account of arrears 


4 
Ghomal se. Mahomed AIL* Of rent for which the 
tenant had entered into instalment-bond with 
his landlord, who had not taken measures un- 
der Act X of 1859, the law of landlord and 
tenant of the time, the High Court, on the re- 
ference of one of my predecessors, Was pleased, 





*2W. R, Reforences, 5, 
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on the 21st April 1865, to rule that the obliga- 
tion on the Aistbundes or instalment-bond 
constitutes a mer’ debt which may be sued 
for in the Small Cause Court. Forbearance 
to use the Iandlord’s remedies for arrears of 
rent formed the consideration for the new 
contract, and the contract which has thus 
arisen is in the same situation as any other 
civil contract, and must be enforced by the 
same procedure. Bat the document on 
which the present suit is brought is a quite 
different one. Had it been a simple instal- 
ment-bond, the suit would of course lie in 
this Court, but it is exactly in the form 
of a kuwboolewt, in which the annual rent 
ia stipulated to be paid by instalment; and 
the term for which the takood was given 
being three years, and defendant failing to pay 
the rent of the first year, is the cause of bring- 
ing this auit, which I am of opinion is to be 
verned by Act VILI of 1869, B. O., as it 
s under Section 28 of that Act, and 
the defendant I consider as a tem lease- 
holder, Plaintiff says, defendant is his tas- 
sildar, a servant; if so, he is a éassildar or 
surburakar, as described in Section 24 
of the Act ; but as it is admitted in the plaint 
that defendant isin the possession of the land 
for which the rent is claimed, I consider him 
in the light of a temporary lease-holder hold- 
ing the land for a limited period ata certain 
rent and of the nature described in Section 28 
Act VIII of 1869, B. C., and the suit is oog- 
nizable by the ordinary Oivil Court. As such 
sult, under the 4th exceptional clause of Sec- 
tion 6 Act XI of 1865, cannot, without 
special sanction, be tried by this Court, and the 
Moonslff has also refused to receive the plaint, 
the plaintiff is now without remedy to recover 
his demand, which considerations special! 
haveled me to solicit, under Section 22 Act 
of 1865, the favor of the Hon’ble Court decid- 
ing whether, according to the nature of the 
document on which this sult is based, this 
claim is cognizable by this Small Cause Court, 
or the ordinary Civil Court, which is that of 
the Moonsiff, and also instrnoting how the case 
is to be dealt with by me if I have no jurisdic- 
tion, and the Moonsiff has also refused to 
receive it. 


Judgment of the High Court :— 

Ainslie, J.—The money which the defend- 
ant contracts to pay to the plaintiff by the in- 
strument before the Courtis rent, and as 
such cannot be sued for under Act XI of 1865. 

The plaint should be returned to the plaint- 
iff, who may present it to the Moonsiff, with 
the opinion of this Court. 


The 6th September 1872. 
Present : 


The Hon’ble Sir Richard Couch, Knight, 
Ohiaf Justice, and the Hon’ble W. Ainslie, 
Judge. 


Rent of Lodgings lst to a Prostitute— Contracts, 
contra 


bonos mores. 


Reference to the High Court by the Ofi- 
otating Judge of the Small Cause Court 
ar Kishnaghur, dated the 8th July 1872, 


Goureenath Mookerjee, Plaintiff, 
versus 


Modhoomonee Peshakur, Defendant. 


A landlord cannot recover rent of lodgings knowing? 
let to a prostitute who also carries on her vopation there} 


of 
a nes 


Case.—Im this case the plaintiff sued the 
defendant, a prostitute, for rent of a room in 
ascertain building in which she lives and 
plies her vocation. 

The Court held that the plaintiff could not 
recover the rent sued for, as a Court of 
Justice would give no assistance to the en- 
forcement of a contract opposed to public 
policy, and no subject can lawfully do that 
which has a tendency to be injurious to the 
publio or against the public good. There 
being no Indian precedent bearing on the 
subject, the plaintiff desired a reference under 
Section 22 Act XI of 1865, and the judg- 
ment of this Court was pronounced contin- 
gent on the opinion of the Honorable the 
High vee which is solicited on the follow- 

t :— 
fhether a landlord can recover rent of 
lodgings knowingly let to a prostitute who 
also carries on her vocation there ? 

The law on the subject appears 
conclusive, and it is unnecessary to adduce 
a cloud of authorities in support of the 
finding arrived at. I will therefore confine 
myself to a few taken from law books well 
known in India. In Broom’s Commentaries 
on the Common Law, 8rd edition, page- 370, 
is the following passage :—“ The rent of 
lodgings let to an immodest woman to enable 
her to consort therein with the other sex, 
cannot be recovered.” 

In the case of Oollins vs. Blantern,* it is 
thus laid down :—" The principle upon which 
“Courts must go is to enforoe the perform- 





* Vide Smith’s Leading Cases, bih ol, page 819. 
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“ance of contracts not injurious to society, 
“and it would be absurd to say that a Court 
“of Justice shall be bound to enforce con- 
“tracts injurious to and against the public 
ti n 

A. groat deal has been said about the 
civilization of the West belog far in advance 
of the civilization of the East, and that the 
light estimation in which morality is held by 
a large body of the natives of the province 
of Bengal renders the applidation of the 
principles of English law unadvisable in this 
country. 
“the sense of morality is essentially the 
“result of education and is never so acute as 
“In free and well-governed countries,” yet 
India, especially Bengal, after a century's 
beneficial British rule, cannot at the present 
time be considered a semi-civilized nation ; 
and the following quotation from a living 
author will not be out of place :— 

“The change of rule has wrought and is 
“wonking a, change in the manners and 
«“ institutions, of ee perfectly: wonder- 
c fp] to, contemplate... limate and .. position 
“have much to do with national charac- 
“ teristics, but,Govemment has more. India 


« under, the English no;more,resembles India |' 


«unden the. Mogul than the England of the 
“19th, century, resembles the Egland oF the 
‘‘Heptarchy, A,benaficent revolution in.her 
“fortune, bas, occurred, which is developing 
“an extraordinary reform in the customs:and 
“ideas of the native. race, consequently a 
“ distihotion must be, observed between the 
“ old and) new, state-of things.” 
Stressiis laid. that the trade of. prostitution 
has. been recognized and legalized under the 
Indian Imperi Act. XIW of 1868. It is. 
purely a sanitary law ; and although it has no 
effect on public morality, yet the, surveilance 
exercised under it, has a salutary effect. upon: 
public health in, the interests of which it. was 
only, enacted.. The,“ sanctioning, moreover, 
“of an immoral.act, cannot, dignify it into a, 
“moral one.” : ae 
The cardinal. argument .preased: on the 
Court is that: contracts between prostitutes 
aad'people of: other classes are recognized by 
the old: Hindoo legislation, and do. not stand, 
prohibited by ony: Indian: statate, and the 
litigant parties being Hindoos, the Hindoo law: 
aught -to govern: the disposal of-the oase. 


Whatever might be tho real:dootrine of the: 


Hindoo law on:the subject, the Gourt: is. not 
Bound’ to follow. it in matters: of. contract, 
but only, in matters of inheritance, marriage, 
caste, ae igious usages. Vide Regu- 
lation IY of 1798 Section 15. In theold 
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times, tho original institutions of the people 
were opposed to morality, and immorality to 
a certain extent was encouraged by their’ 
religion. “The forms of administering civil 
“ justice were: primitive and sufficed for a 
“populatiow to whom the distinctions ant 
“ refinements of commerce were unknown, and 
“who appear to have never advanced beyond: 
“a oertaio point of civilization. There must 
“always be a close analogy betweer the state 
“of society and its laws. Where the one is 
“neither artificial nor progressive, the other, 
“as a natural consequence; will be simple ank 
“stationary. This was accordingly the case 
“with the Hindoos.” But after ages their 
national condition has undergone a great 
change. Civilization has made great strides 
in India since the establishment of British 
rule, and India’ of the past is not India of 
the present. 

The Court: withheld judicial aid ir enfore- 
ing’ æ contract which“ infringed public po 
licy and offended public morality.” Such 
pacts, whether they stand prohibited by 
statute or not; must be “treated as frauds 
upon tHe public or moral law.” 


The “rule of the Civil law on the sub- 
« Rada» qua jeot speaks but the lan- 


lega consisimiionssqsa e of universal jus 
vel conira bonos mores foe “ The object of. 


ae erga api aia all law is to repress vice, 
and promote the general 
welfare of society, ard it does not give its 
assistance to a person to enforce a demand 
in violation of its principles.” ' 
KENREN of the High Court :— 
Ainslie, J.—We are of opinion that the 
principles which governed the English cases 
cited by the Judge are applicable to this 
country, and that his decision was correct. 





The-6t September 1872. 
Present: $ 


The Hon'ble, Sir Richard Couch, Knight,, 
Chief Justice, and the Hon'ble W. Ainslie, 
Judge. 


Act XI of 1865 s, 21—New Trial—Deposit- 
of Costs. 


Reference to the High Court by. the Judge 
of the- Smalt Cause Court at Burrisal, 
dated‘the 10th July 1872. 


Mohima:Ohunder Roy and others, Flaiatiffs,. - 
versus 


Hurnath Chungo, Defendant, 


1872. ] Civil 





“were owing to the. sex of your peti- 
“toner and her being a purdanusheen, and 
“because the appdilant Chummun Lall was 
“her general mookhtear. His acts being 
“proved wholly frandulent, he has been 
“dismissed by me from his post, karpurdaz- 
“ship; he isin no way connected with the 
“ properties left by my husband, which are 
“solely in my possession.” 

Then the judgment goes on to say—* The 
“ remaining portions of the statement (of this 
“ respondent) are in support of the answer 
“to the petition of appeal and plaint put in 
“by the first party, vis., she states that the 
“ appellants are unconcerned parties, and she 
“ declares her own rights.” 

The other piece of evidence relied on by 
the Subordinate Judge is this, that in the 

tition of objection filed by the father of 

e defendant in the year 1859, he speaks of 

ə interest created by this pottah as an 
istemorary mokurruree one. Bat the second 
time he uses that expression, he adds to it 
these words— That is to say, a life mokur- 
‘Turee,”” = 

That is the whole evidence upon which 
the first Court found that this document 
created an hereditary tenure. The District 
Judge, in dealing with that evidence, saya he 
considers the latter rather to be against the 
plaindf and in favor of the defendant, 
because, as he points ont, the construction 
which was then contended for by the owner 
of the land was that this pottah created a 
life-interest only. And it certainly must be 
admitted that, upon the decisions of this 
Court as they then stood, and also possibly 
upon these terms as they were then under- 
stood in some parts of the country, there was 
some ground for the contention. At any 
rate, the District Judge thinks that document 
does not contain anything in favor of the 
plaintifi He relies entirely upon the admis- 
sion which we have alluded to as made in 
the sult of 1882. Now, really when one 
comes to see what that admission is, it only 
amounts to this, that it is an assertion by the 
plaintiff that he held an hereditary tenure, 
which quéstion was not then the question in 
dispute between the parties, The pérson 
who granted that tenure comes in at the 
appeal stage of the-fuit, and saye in one part 
of her statement that she “supports the 
answer to the petition of appeal and the 


plaint pot in by the other party. She 


undoubtedly did support thnt plaint and that 
answer in this respect, that she claimed a 
right to grant the lease which had beet 
granted by her, and upon which the plaintiff 
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relied. But therè is no reason whatever to 
suppose that her attention in making that 
admission was drawn to the particular terms 
of the pottah, or that in making that admis- 
sion she made it for any other purpose than 
what she says, vis., in order to contend that 
the appellants had no concern in the matter 
and to assert her own rights. The admission, 
as recited in the document before us, 
expressly says that that was the only object 
which she had in making thot admission. 
That being so, we do not think that the 
Courts below were justified in treating that 
as an admission amounting to anything more 
than this, namely, that it was an admission 
that she granted n pottah, and there is no 
admission at all as to the exact nature of the 
rights of the grantee. 


We think, therefore, the Lower Courts 
have gone astray in this case by not sifting 
with suffloient care the nature of the admis- 
sion which was relied upon by the plaintiff. 
If that construction be put upon it, which 
we have stated above, and which seems to us 
to be the proper construction, it is valueless 
asan admission in this suit, for it admits 
nothing as to the point now in dispute, 


. That, however, is the whole evidence upon 
which the finding tests. The other admis- 
sion is got rid of, and no reference whatever 
is made in either Court either to the copy 
which is suggested to have been produced or 
to the oral evidence. We must therefore 
hold that there is no evidence in respect of 
the contents of the pottah thatit was an here- 
ditary mokorruree t That being the 
case, the plaintiffs case wholly fails in this 
suit. 7 

Wo are aware that it is an unusual course 
for this Court to interfere with the concur- 
rent finding of two Courts on a question of 
fact in special appeal ; but the decision has 
turned entirely on the coustruction of a 
written admission, and that admission has, 
we think, been wrongly understood, 


In this view, it is not necessary for us to 
say anything as to the question whether the 
decree obtained against the widows of Len- 
kut Ali was final, nor as to the question 
which has been suggested, vis., whether the 
grant when made was to Leakut Ali or whe- 
ther it was for the benefit of Torab Al in 
the fictitious name of Leakut Ali. 


These two appeals will be allowed, and the 
judgments of the Lower Courts in both casos 
reversed, and both suits dismissed with costs 
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The 9th September 1872. 


Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 


Illegal Contracts. 


Reference to the High a the Moon- 
siff exercising the powers of a Judge of 
the Small Cause Court at Serajguage, 
dated the 18th July 1872. 


Protima Aorat, Plaintif, 
versus 


Dookhia Sirear and others, Defendants. 


A contract which is against public policy and intended 
to evade the course of law oannot be enforced in a Court 
of Justios ;.and money paid under such contract, e. g., for 


Case.—Tum facts of this case are as fol- 
low :—The plaintiff alleges that her husband 
was in Aajut in a caso of budmakeshee, and 
while there the defendants took from her 
Rs. 50 on oondition of causing the re- 
lease of her husband, bat they failed to 
perform the contract. The defendants deny 
the receipt of any money from the plaintiff, 
or the entering into any contragt with, her 
for the purpose of causing the release of her 
husband. The plaintiff in her plaint has not 
stated anything as to how the money tliat 
she paid to the defendants was to be spent, 
and to whom it was to be paid. From the 
evidence of two of plaintiff's witnesses, it 
appears that the defendants received the 
money from the plaintiff for paying the 
same es a bribe to the darogah under whose 
custody her husband was. This fact, elicited 
from plaintiffs own evidence, renders it quite 
clear that the contract on which the money 
was paid wos an illegal one. It was in faot 
a contract which was against public policy 
and intended to evade the course of law. 
Such a contract cannot be enforced in a 
Court of justice, and money paid under such 
an illegal and immoral contract canuot be 
recovered by suit. I om of opinion, there- 
fore, that the plaintiff’s case must fall down 
on her own evidence. It being clear from 
plaintiff’s own evidence that she paid the 
money to the defendants for an illegal pur- 
pose, I am of opinion that she cangot sue for 
the recovery of the money if the defendants 
failed to perform their part of the contract 
or to acoount to her for the money. The 





plaintiff’s claim is, therefore, lable td dis- 
missal on this account ; but as her pleader bas 
pressed it upon me thft the case may be 
referred to the Hon’ble High Court for 
opinion, I deem it proper to refer this case 
for the opinion of the Hon’ble High Court 
under Section 22 of Act XI of 1865. I 
therefore dismiss the plaintiff's claim with 
costs and interest, subject to the opinion of 
the Hon’bie High Court as to whether money 
paid for an illegal purpose, as bribing a 
darogah, can be recovered by a suit in Court. 
Judgment of the High Court :— 

Couch, C.J—The Judge's view of the 

law is right. 


The 9th September 1872, 


Present: 


The Hon'ble Sir Richard Couch, Ke, 
Chief Justice, and the Hon’ble W. Ainslie, 
Judge. 


Breach of Contract — Limitation — Cause of 
: Action. 


Reference to the High Court by ths Judge 
of the Smail Cause Cowrt at Burrisal, 
dated the 19th July 1872, 


Ram Dyal Koondoo, Plaintiff, 
CETIS 
Gooroo Dass Sen, Defendant. 


In a rat to recover a balance due for articles supplied 
to defendant on sccount current the 


Case.—I mava the honor respectfully to 
state that the plaintiff of the above case, after 
filing his plaint, where it is stated that he 
wants to recover Rs. 201-15-6 due on 
account of articles supplied to defendant up 
to 1st A ssar 1276 on account current between 
them, states in length in his examination on 
oath to the purport that his suit is not based 
on any khatta-bukee which bears the sig- 
nature of defendant, Plaintiff keeps a kAatta 
of his own as a memorandum. But that 
there existed a previous contract with the 


1872.] . Civil 


THE WEEKLY REPORTER. 


Rulings. 451 





° 
defendant to the effect that on his (defendants) 
or his Aarpurdaus’s giving chittees or notes 
as security, articles of food for daily family 
consumption would be supplied to defendant 
from plnintiff’s shop. At the end of the 
year, or after any shorter or longer interval, 
whenever plaintiff or his man shall go to 
defendant’s house he must return those 
chitiees to defendant, and receive their 
amounts from him. Accordingly, the trans- 
actions were carried for upwards of 20 years 
since the time of plaintiff's father, who is 
now dead, and that plaintift has also likewise 
continued the kerbar for some time as 
above, Plaintiff lastly, on the lat Assar 1276, 
went to defendant’s house, and as usual re- 
turned him the unpaid chitéees then on hand, 
but the defendant did not pay him their 
amount, Rs. 478-4, due at that time. 
Subsequently, on different dates up to 4th 
Kartick 1278, defendant, by adjustment and 
cash, has paid only Rs. 276-46, but the 
remainder, Rs. 201-15-6, are yet not paid; 
and as defendant has committed a breach of 
contract by stopping further transaction from 
lst Assar 1976, plaintif brings this suit 
to recover from defendant the balance, 
Rs. 201-15-6, reckoning his cause of action as 
accroed from 2nd Asser 1276, since when 
defendant has left taking any article from 
plaintiffs shop. > 

Defendant, with the permission of the 
Court, granted on his application, through 
his karpurdaws Dinonath Sen, who he as- 
serts is aware of the whole transaction, on 
oath deposes to the effect which in every 
respect confirms plaintiff's statements as re- 
gards the nature of the transaction and the 
manner in, and the period for, which it was 
carried, as well as the transaction being 
closed from lst Assar 1276, when the unpnid 
chittees were made over to defendaut by 
plaintiff, But he does not admit the entire 
sum claimed by plaintiff as now due. He 
says plaintiffs demand against defendent on 
the lst Assar 1276 stood at Rs. 219 and 
some odd annas. After subsequent part- 
payments made in different ways by defend- 
ant on three occasions up to the end of 1278, 
of Rs. 159 and odd annas, plaintiffs 
claim against defendant now stands at Ra. 
69 only. 

Defendant's pleader says that notwith- 
-standing a part of plaintiff's clnim is admitted 
by defendant, but it is barred by the Law of 
Limitation ; and the Court cannot decree it 
even on admission. He argues that this is 
a suit to recover the amount of a tradesman’s 
bille for articles sold in retail, and governed 


by Clause 8 Section 1 Act XIV of 1859, 
and every item of unpdid trungaction under 
the ohittees which falls prior to three years 
from the date of the presentation “of the 
plaint is barred. 


Sonrduree Dames,’ defendant He olios the prece- 

fggpellant), ve. Pulesmur dent noted in the 

È marginin support 
of his argument. 


Plaintifspleader says that, under the High 
Court Raling of the 25th July 1864, held in 
the case of Woomesh Chunder Bose vs. 
W. Smith and others,* the Small Cause Court 
is not tied down by the strict form of a` 
plaint ; henoe, |` o"¢h plaintiff has omitted 
to mention the ars of the contract in 
the plaint, but is statements on oath, 
which are not d oy defendant, it is evi- 
dent this is a sui ed on a contract which, 
though oral, is > 1. The demand, though 
it refers to priq Jf articles under the cir- 
cumstances of t} dealings, cannot be taken 
from the ca contract transaction, and 
asthe breach o./ the part of defendant to 
purchase articles from plaintifi’s shop, as was 
agreed upon on the commencement of the 
karbar, took place on the Ist Assar 1276, 
three years from that date to the presentation 
of the plaint, which was filed on 8lst Joisto 


1279 B. 8., have not elapsed. Farther, 
though the defendant’s pleader es limita- 
tion in bar, the defendant admits the demand 


in part, He cites the precedent held by Her 
Majesty's Privy 
Doekenty Porihad Mimer ee, Council noted in 
Fool _Koomaree Debia, the margin toshow 
olme XVI, page 58, Weekly that this case,under 
' its pecoliar cir- 
cumstances, is governed by Clause 9 Section 1 
Aot XIV of 1859. 


The plainitiff in this case is not come to 
recover the amount of his bills. Hence 
the cause of action in the present case under 
the peculiar nature of the transaction which 
wes carried on between the parties for so 
long a period as upwards of 20 years con- 
tivually, Iam of opinion, ought to be reckoned, 
under the principle of Section § Act XIV 
of 1859, from the end of the year when the 
transaction closed; but as that Section is 
enacted for suits on account of account 
current between merchants and traders, and 
there is no definite rule how to compute the 
limitation of three years onder Clause 8 Section 
1 Act XIV of 1859, this case, if it be not 
considered a suit on contract, should be 


* Sutherland's S, C, C. References, 94, 
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governed by Clause 16 Section 1 of the 
Act, the time of limitation under which is six 
years. But Í see there was a contract made 
by defendant to purchase articles from 
plaintif ’s shop if plaintiff acted up to the 
terms laid. “Plaintiff has regularly. supplied 
articles, and returned the chittees, notwith- 
standing defendant has stopped transaction 
with him, and also withheld the price of the 
things supplied, which is a breach of contract 
on his part, which occurred on the 2nd Assar 
1276, which both parties admit. Also sub- 
sequent payments were made up to the close 
of 1278, which is also.not denied, and from 
that time not even one year has elapsed. 
The period of limitation under Clause 8 and 
Clause 9, which pleaders of the both. parties 
respectively argue should govern the case, is 
three years, The dispute, is.about the time 
_ from whieh the limitation is to be computed. 
I am of opinion that, according to the nature 
of the case, the cause of action in the suit 
has occurred from lst Assar 1276, when the 
breach on the part of defendant to purchase 
articles from plaintiff's shop took place: that 


is, the date when the demand was last settled |. 


and the transaction closed. I have, there- 
fore, overruled the objections of the defend- 
ant’s pleader; and as of the sum of Rs. 
159 on account of subsequent part-payments 
urged by defendant, Rs. 80 has been 
proved by him to have been actually paid, I 
have dedupted only, this amount from the 
sum of Rs. 219, admitted by him as the 
demand which stood on the Ist Assar 1276, 
and given defendant a modifed depres of 
Rs. 189, with proportionate costs, which 
shall not be realized until the opinion of the 
High Court is, obtained on the following: 
points, which I beg respectfully, to refer: anden 
Section 28 Act XI of 1865 on the motion 
of defendant’s pleader. 

The points submitted for the decision of 
the Hon’ble Court are these, vie, whether, 
under the peculiar circumstances of the 
dealings between the parties, the limitation of 
plaintiff's suit is to be governed under Section 
1. Clause 8. Act XIV of 1859; if so, when 
the oause-of action has accrued in this case, 
or is this a suit to- be governed by Clause 167 
If. neither, as the ‘plaintiffs pleader argues, 
and with whom L have: agreed, whether I 
have correctly considered it a suit based on 
a contract the breach of which, under Clause 
9 Section 1 of the Act, having taken place 
from the-2nd- Assar 1276, the cause of action: 
accrued from that time? The-decision of 
the Hon'ble Court on the above pointa is 
most respectfully solicited, 


e 
The judgment of the. High Court was 
delivered as follows by—e 

Ainslie, J—The Judge of the Court of 
Small Causes has found as a fact that thera 
was an oral contract between the parties ; 
and on the facts as stated, we are of opinion 
that. the breach of contract in nespect of 
which the suit is brought occurred on the lst 
of Assar 1276, when the defendant failed to 
pay to the plaintiff, on presentation of the 
ohittees or vouchers, the amount then due by. 
him and payable under the contract. 


The 9th September 1872. 


Present: 
The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 


Decres after Local tnvestigation— Appellate Court., 
Case No. 812 of 1872. 

Special appeal from a decision passed by. 
the Judge of Cuttack, dated the 4th 
October 1871, reversing a decision of the 
Moonsiff of Dkamnugger, dated the 13th 
February 1871. : 


Brindabun Bharotee (one of the, Defendants) 
Appellant, 


versus 


Rajah Dhununjoy Narain Bhonjo Deo 
(Plaintiff) Respondent. 


Baboos Hem Chunden. Banerjee and Mohen-. 
dro- Lall Mitten for Appellant. 


Baboo, Nil Madhub Sen for Respondent, 


‘An Appellate Court ought not to reverse the decision 
of a first Court based upon vary oareful inspection of the, 


Pontifex, J.—In thie, casp, the respondent 
gued to recover possession which he admit-. 
ted to be in the appellant. 

It was therefore incumbent on the re- 
apondent to prove his title., 

The Moonsif, after sending an ameen,, 
very carefully himself inspected the locality,, 
and examined the pleaders of each party, and 
also the ameen on the spot; and as the result 
of such inspection, he finds in his judgment: 
that the ryots, residents on the disputed lands, 
are the appellant’s ryots, and that, the dis 
puted land isin fact bounded on two sides by. 
the appellant’s undisputed land. 
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From such inspection, and from the evi- 
dence of the appeļlant’s witnesses not exa- 
mined on the spot, the Moonsiff found distinctly 
that the land in dispute is part of Trilochan- 
pore, the appellant’s estate, and that it has 
all along bean in the possession of the appel- 
lant and his ancestors, With respect to the 
oral evidence he remarks—“ The witnesses 
“have given evidence in support of the state- 
“ments of the parties by whom they have 
“been adduced. There is, however, this mach 
“difference between these witnesses, thus : 
“ most of the plaintiffs witnesses are residents 
“of distinct villages, while most ‘of the 
“defendant’s witnesses are not only neigh- 
“ bours, but nine witnesses are resident ten- 
“ants of the land in dispute.” 

The Lower Appellate Judge, without any 
personal inspection of the lands, has reversed 
the decision of the Moonstff; and it has 
been urged by the appeliant’s pleader that 
in accordance with the rulings of the Privy 
Council and of this Oourt, it is incumbent 
on-an Appellate Judge, who reverses the 
decision of a Jadge who has made a personal 
inspection of the lands in dispute, to give 
his reasons for reversing the original judg- 
ment ; and that, unless such reasons are given, 
or if such reasons are unsatisfactory, the 
original judgment should be restored. 

n the other hand, it has been urged by 
the respondent’s pleader that if the judg- 
ment of the Lower Appellate Judge contains 
clear findings of faot, we cannot ‘in special 
appeal go behind such findings, except to 
correct a mistake in law; and that in fact, 
the Lower Appellate Judge has shown in his 
judgment that he was aware that. he ought 
not to reverse the decision of the Moonsiff,' 
who has visited the poe: unless for 
substantial reasons. 

With respect to the question of limitation, 
the Lower.Appellate Judge rightly enough | 
asserts that an inspection of the locality oan 
avail but little without an examination of 
witnesses on the spot; and he relies upon. an 
Act IV oase, instituted by the guardian of the |! 
appellants during his minority, in 1859, with 
respect to the greater part of the land in 
dispute, in which e sabres specifically 
prays for restoration possession to the | 
appellant. 

The conclusion which the Judge draws 
from that petition is that it is at least suff- 
cient to prevent the appellant from plead- 
ing limitatiqn in the present suit, and he 
finds clearly that on the whole evidence the 
Tespondent’s suit is not barred by limitation. 
On that finding we need give no opinion, 


as we do not think it necessary to decide 
the case on that issue. But with respect 
to the question of title, we are of opinion 
that the Act IV case, the petition fn which 
las been read to us, does not raise a pre- 
sumption strong enough to excuse the plain- 
tiff, who was suing for possession, from 
proving his own case, 

The prayer of the petition is no doubt for 
restoration of possession. But the recitals 
in it show that it was preferred for the pur- 
pose of protecting the possession of. the 
appellant, then threatened by the acts of the 
respondent, rather than for mentoring pos- 
session to the appellant. 

The Lower Appellate Judge Jook not in 
terms rely upon the Aot IV case as sufficient 
to excuse the respondent from proving his 
own title; but it is impossibla for us to 
divest ourselves of the impression that it 
did in fact considerably ivfluence his deci- 
gion on the question of title. 

On the merits, the Judge finds that there 
is “no good evidence that the lands are in 
Trilochanpore,”’ the appellants estate; and 
again he says—“ There is no evidence 
on-which I can find that the land really 
belongs to that village.” The Judge thus 
seams to have required proof of the appel- 
lants title, he being in ‘possession, and to 
have decided on the absence of such proof 
rather then upon the strength of the respond- 
ent’s evidence. 

It is true that he mays— J think the 
evidence all leads to the conolusion that the 
‘Innds are within Jolashapore ;” and he says 
farther—“ The plaintiff has proved his for- 
mer possession and dispossession ; for Z think 
-his witnesses on that point more worthy of 
credit than those of the: defendant; bat 
he had previously stated’ his reason for dis- 
believing the appellant's witnesses, namely, 
because they had fgnored the faot of the 
appellant’s alfeged admission of disposes- 
sion under the Act IV case. : With the 
exception of that reason with which we 
sik on the grounds before stated, unable 

to agree; the Judge has given no reasons 
‘for the conclasion at which he arrived; 
aod there is no clear finding by him on the 
question of title as on the question of limi- 
‘tation ; and he entirely disregards the find- 
‘ing of the Moonsiff that the tenants of the 
jappellant were, and had long been, in actual 
possession, 

We think that the Judge ought not to 
have reversed the decision of the Moonsiff, 
who had very carefully inspected the land, 
except upon a very clear and strong opinion 
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upon the evidence, and upon recording suffi- 
cient and satisfactory reasons for such opinion. 
The Judge has indeed stated that there are 
“ strong reasons” for coming ‘to a different 
finding from the Moonsiff;” but the only 
reason which he has given we ocousider is 
not borne out upon a reference to the peti- 
tion In the Act IV case. Weare, therefore, 
of opinion that the Lower Appellate Judge 


ought not to have reversed the decision of. 


the Moonsiff, and we allow 


this appeal with 
coats, f : 





_ The 9th Septembar 1872. 
Present : 


Justice, and the Hon'ble 


| . Judge, - 


` Error in Summons—New Trial— Limitation. 


W. Ainslie, 


ylhel, pursuant to Circular Order, 


No. 18 of the 4th June 1870. 
Bijoy Gobind Deb (Plaintiff). Petitioner, 
versus 


Pal: (Defendant) Opposiis 
Party, 
An date in the summons to plaintiff's wit- 
nesses is guffickent ground for setting aside an order dis- 
missing his suit. 
The time preseribed hy: Aot XL of IBOS. ZL for an 


lioation for a re-trial, is exclusive of the dets on- whioh 
suit was dismissed. 


Tux Petitioner submitted the following ap- 
plication in this case :— mo 
The Ju 
this Zillah, Sylhet, having dismissed the said 
suit on the 2nd Jeyst last, corresponding 
with the 14th Mny 1872, injustice was done 
to me on the following goni ae 
that the papers connected with the above 
ait beliig called for and looked into, orders 
for a re-trial of the case be passed. 
1.—The 26th Jeyst, corresponding with 
the 7th June, naring me fixed in the sum- 
mons served upon the witnesses cited by me 
for final decision, my witnesses were ordered 
to appear in Court and give evidence on that 
day. Knowiog that the aforesaid 26th 
Jeyst, corresponding with, the 7th June, was 
the day on which my case was to be floally 
decided, I dismissed all thoughts about it. 
2.—To my misfortune the Judge of the 
Small Cause Court dismissed ,my case on the 
2nd Jeyst, corresponding with the. 14th 


Maddon Ram 


The Hon'ble Sir Richard Couch, Kt, Chief 


mes ome forwarded by the Judge of 


e of the Small Cause Court of 


: © 
May, in my absence, without taking the evi- 
dence of my witnesses, 9 

8.—I was not in the least aware, nor was 
there any means of knowing, that the 2nd 
Jeyst, corresponding with the 14th May, in 
place of the 26th Jeyst, corresponding with 
the 7th June, was the day fixed. 

4.—Having come on other business to the 
town of Sylhet on the 10th Jeyst, and learnt 
that my case was dismissed, I filed a peti- 
tion praying for'a re-tridl, eight days after 
the said decision, but the Judge rejected the 
same. 

Ainslie, J—The order of the Small 
Cause Court Judge, dated 22nd May 1872, 
refusing a re-trial of the oase was wrong, 
for excluding the date on which the suit 
was first dismissed, vis., the 14th May, the 
application was within the time prescribed by 
Section 21 Act XI of 1865 ; seven days from, 
that is exclusive of, the date of the decision. 
The first order of 14th May must also be set 
aside, as it appears on an inspection of the 
summons to plaintiffs witnesses that they 
were directed to attend on 7th May, corre- 
sponding to 26th Jeyst ; bat the 26th Jeyst 
corresponded to 7th June 1872, and this 
error in the summons must have misled the 
plaintiff and caused his non-attendance on 
the 7th May. The suit should be restored to 
the file. 





The 10th September 1872, 
Present : 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Anislie, Judge. 


Posssssory aotion— Right of sit—Primå facie 
Caso No. 116 of 1871. 


Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 27th January 1871. 


Ram Bhurosee Singh and others (Defendants) 
Appellants, 


versus 
Bissesser Narain Mahats (Plaintiff) 
: Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Romesh Chunder Mitter for Appellants, 


Mr. C. Gregory «md Baboo Unnoda 
Pershad Banerjee for Respondent, 
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Couch, C. J—The plaintiff alleged that 
Raj Coomar Singh, his vendor and lessor, had 
eee the talook to whioh Mousah 


poeseased by the defendants of land which 
formed part of Mouszah Bhedia. His case 
was that an order having been obtained from 
the Criminal Court, by which the defendants 
were to have possession of a portion of land 
which lay to the south of their mouzah and 
to the north of the mousah which the plain- 
tiff said belonged to him, the defendants, tak- 
ing advantage of that, took possession of the 
land still farther to the south. 

An objection has been made that the plain- 
tiff was not the real owner of Mouzah 
Bhedia, and therefore not entitled to bri 
this suit. 

The case which has been quoted and 
reported in I Weekly Reporter, page 159; 
is one in which the plaintiff sought for a 
declaration of his rights by reason an 
auction-purchose. He alleged that he had 
purchased at a sale for arrears of Goyernment 
revenue with his own funds and iw his own 
name, and that he obtained possession of his 
purchase, but that the defendants resisted his 
taking possession. ‘It may be that in such a 
caso as that, and upon a plaint so framed, the 
plaintiff took upon hi f to show that he 
was the real owner. But the dispute in the 
present case was what land belonged to the 
one mouxzah and what to the other; and whe- 
ther the defendants, as the proprietors of the 
one, had got posseasion of land which did not 
belong to them, but belonged to the owner of 
the other. I think that the title which the 
plaiutiff had by the mokurraoree lease and 
the bill of sale wns sufficient to enable him 
to bring the suit, and that the defendants 
were not at liberty, in a suit of this descrip- 
tion, to raise the question whether he was 
only nominally the owner of the property, 


somebody else being the real owner. The 


diffcalties which are suggested in the judg- 
mené in the case quoted might all be met 
without holding that the party who brings 
the suit and hàs a primé facie title,’is bound 
to prove that he is the real owner. I think 
that the authority which has been quoted, 
supposing it is to be considered as the law of 
this Court and binding upon us, does not 
govern the present case. 

Then we have to consider whether the 
judgment of the Court below ia right upon 
the merits and also on the law of limitation. 

Tho Judge appears to have proceeded with 
considerable care, After hearing the argu- 
ments in the case, he says’ that he went to 
the spot, accompanied by the representatives 
of the parties. He had with him the thak- 
bust map and the survey map, the acenracy 
of which has not been disputed, and - 
ceeded to Mouszah Bhedia; and by m 
those maps he traced the boundaries 
two mouzahs, and In doing so he foun 
it appeared to him, that in the laying a 
of the boundary by the darogah, there, d 
been a mistake, which put the boundary of* ie 
defendaut’s mousah 10 beegahs to the south 
of what the maps showed it to be. Now, 
whether that is true or not, the Judge has 
given the defendants the benefit of it, be- 
cause, although he has treated the darogah’s 
boundary as not being the right one, he has 
held that the defendants have had possession 
of the portion of the land which is colored 
red in the map annexed to the plaint for 
more than 12 yoars, and has refused to give 
the plaintiff a decree for that. 

With regard to the other part, the question 
is whether the plaintiff is entitled to that 
upon the evidence which has been given. 
The proceedings in 1867 show that’ upon 
enquiry the Mngistrate came to the conclusion 
that this mistake had been made. He says it 
is evident that “in the present case the dis- 
“ pute was with regard to the boundary, and 
“that if something was not done there would 
“be a disturbance. I brought the case under 
“Section 818, and at the same time ordered 
“the Inspector of Police within whose 
“thannah the land was to proceed to the 
“spot, and, taking the thakbust map with 
‘Shim and the report of 1849, make out where 
“the boundaries were first laid down.” 
Then the Magistrate says that this was done, 
and it was reported that the land about which 
they were disputing was in Mouoxah Bhedia, 
because, according to the thakbust map, from 
No. 68 only 17 beegahs ought to have been 
measured ; whilstin the measurement of 1849, 
the darogah himself reports that, not being 
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able to find any ooal at 17 beegahs he had 
measured on to 27 beegahs, where he did find 
coal He then says that the Inspector had 
therefore not followed the old measurement 
of 1849, but the thakbust map, and had 
measured 17 beegahs instead of 27, by which 
‘means the land fell into Mouszoh Bhedia; that 
he sent him back aguin and told him to 
measure it according to the mensurement of 
1849, í. e., 27 mstead of 17, and then he 
reported that the land fell into Nugwan. 
Upon this the order was made under which 
the defendants were put into possession o 
that portion. : 
It appears to me upon this evidence that 
what took then was what the plaintiff 
alleges., Up to that time the question in 
dispute between the parties had been where 
the boundary of the land was. The defend- 
ants had got possession of the part which 
was measured and foubd to beloug to them in 
1849 ; end when they speak of having been in 
postession, and evidence is given and state- 
ments made about possession, I think posses- 
sion of that portion of it is meant, and what 
the plaintiff’s witnesses say is correct. When 
that proceeding took place and that order 
was made, the defendants, not content with 
taking possession of the 10 beegals to the 
south of their land, according to the survey 
mp took advantage of the proceeding and 
took possession of a portion still further to 
the south, which the plaintiff now claims. 
The evidence appears to me to show (and it 
is not met by the evidence of the defendants) 
that it was not until that time that posses- 
sion was taken of the part which is now in 
question and the subject of the piesent 
appeal. I see no ground for saying that the, 
plaintiff was oot in possession of the part 
which has been decreed to him. Upon the 
facta, there is the judgment of the Lower 
Court moat carefully come to after an exami- 
nation and measurement made on the spot in 
presence of the parties. It appears to me 
that thet is correct, and is supported by the 
evidence we have before us. We onght to 
attach weight to such an investigation which 
is more likely to be accurate and to lead to 
the truth in a question of this kind, than an 
examination by this Court of the evidence on 
paper, when we have no opportunity of look- 
ing into the matter in the way the Judge did. 
I think the defence on the ground of limita- 
tion fails, and that the decree of the Court 
below is right upon the merits in awarding to 


The eppeal will be dismissed with coate. 
Anislie, J—I wish to gdd a few words to 
the judgment delivered by His Lordship the 
Chief Justice. It has been contended for 
the appellant that the Judge himself has 
found a certain anjeer tree to be situated 
w thin that portion of the boundary which is 
marked on the map as No, 61, and that 
the darogah’s statement shows that the 
boundary was Srussees and 7 beegahs to the 
south of that. But the Darogah’s statement 
also shows that the boundary marks from 62 
to 71 were ascertained by digging up the 
eharcoal which had been buried by the survey 
operations to mark ‘the site of the several 
boundary pillars erected by. the Ameena, and 
that from 49 to 57, whare no such marks were 
found in consequence of the place being 
under water, no dispute existed, and there is 
no indication in the report of any great and 
sudden deviation to the south trom the 
boundary, as given in the thakbast maps, 
between these two portions. Then, on 
turning to the examination of Domes Lall, 
manager of the defendant, taken on the 19th 
of November 1870, we find that he gives a 
description of the boundary claimed by 
defendant corresponding exactly - with the 
thakbost map, with this exception that he 
adds 10 beegabs to the measurement between 
Nos. 69 and 70 by one map, and 38° and 
9 by the other. He says that the boundary 
oes to the south in a direct line 84 beegahs, 
thénce to the west 44- beegnhs, thence again 
‘to the south 67 beegahs, and again from 67 


tothe west 84 beegahs, thence again direct to 
the\wouth 11 beegahs and after that straight 
to the west. Now, according to this state- 


ment, ‘the last deviation from the enst and 
west lineis at the point from which the line 
runs south 41 s, and so far there is no 
difference between the parties as to the 


s and omit to noties a 
or turn or 
107 beegahs to the south, or that he shoul 
describe as a single line running to the weat 
a line made up of three parts, first, 160 beegahs 
running west, then 107 beegahs running south, 
and then again 496 beegnhs more or less 
(I take the numbers from the maps) to the 
west. This, with the other arguments stated 
by His Lordship, satisfles me that the Jadge 
wos correct in finding the boundary as he has 
done. 





the plaintiff that portion of the land which |: 


lay to the south of the land which was laid 
down in 1849.. 
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The llth September 1872. 
Present : 
The Hon’ble F. B. Kemp and O, Pontifex, 
š Judges. 


Act VIII of 1859 s. 119—Ez parte Decision. 
Cases Nos. 218 and 214 of 1872. 
Miscellaneous Appeals from an order passed 
by the Judge of Midnapore, dated the 
18th April 1873, reversing an order of 
the Moonsiff of that District, dated the 

11th March 1872. 


Denoo Paroye and another (Judgment- 


debtors) Appellants, > 
. versus 
Chinta Monee Chowdhry (Decree-holder) 
Respondent. 


Baboo Askootosh Mookerjee for Appellants. 
Baboo Motee Lall Mookerjes for 


Respondent, 
Where a defendant was prevented by the freud of the 
laintif from on the lest day of hearing, 
walt was to have been decided es parte, not- 
withstanding agg ere ted 
on the first 3 and the first was 
ald bite dee Seach the oase to the file 


under Act VIII of 1 s. 118, 


Kemp, J.—Irt is admitted that one judg- 
ment will govern these two cases. The 
jaudgment-debtor was sued by the opposite 
party for enhancement of rent. In that 
caso, the agent of the plaintiff appeared and 
gave his evidence. Upon this, the Deputy 
Collector in his judgment observed “that 
“notwithstanding the issue of the usual 
“summons aud the exeoution of a Mookh- 
“‘tarnamah by the defendant, the defendant 
“had taken no further notice of it, and that 
“as the plaintiffs case was sufficiently 
“proved he decreed the case es parte in 
“favor of the plaintiff with costs.” Under 
this decrea the jumma of the defendant, 
appellant before us, has been enhanced three- 
fold. The defendant then applied for a re- 
storation of the case to the file under Sec- 
tion 119 of Act VOI of 1859. The Moon- 
sif, after taking the evidence adduced by 
the defendant in support of his allegation 
that he was prevented by sufflaient canse 
from appearing when the suit wae called on 
for hearing, set aside the ex parte judgment 
passed by the Deputy Collector and appoint- 
ed a day for proceeding anew in the suit. 

On appeal, the Judge was of opinion that 
the decree is not an ex parte one, for the de- 
fendant in the rent-suit was represented on the 
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first day of hearing, and therefore the fact of 
his not being present or represented on the 
second day of hearing cannot tarn the order 
into an ex parte one, and this being the case, 
that the Moonsiff acted without jurisdiction 
in allowing a re-heariug under Section 119. 
He accordingly reversed the order of the 
Moonsiff. 

We think this decision is wrong in law. 
Section 119 enacts that no appeal shall lie 
from a judgment passed ex parte against a 
defendant who has “not appeared.” The 
Section then goes on to say :—“ Bat in all 
“ oases in which judgment may be passed 
“ex parte agniust a defendant” (and here 
the words “ who did not appear” do not oo- 
cur) “ that defendant may apply within a 
“ reasonable time not exceeding thirty days, 
“after any process for enforcing that ja 
“ ment has been executed, for an order to 
“it aside; aud if it shall be proved to t¥ 
“ satisfaction of the Court, either that t 


`|“ summons was not duly served or that t 


“ defendant was prevented by any suffici ¢ 
“ cause from appearing when the suit vds 
“ called on for hearing, the Court shall pase 
“an order to set aside the judgment, and 
“ shall appoint a day for proceeding with the 
“ suit” We mark the difference here that 
in the first part of the Section it is said that 
no appeal shall lie from a judgment passed 
ex parte against a defendant who has not ap- 
peared, while in the latter part of the Section 
the law snys that a defendant (generally) 
who is prevented by sufficient cause from 
appbsring when the swit was called on for 
hearing, may apply. Now, in this case there 
oan be no doubt that-the Moonsiff has found 


:on the evidence that the defendant was pre- 


vented by the fraud of the plaintiff, who in- 
duced him by false promises of coming to an 
amicable arrangement and that he wonld 
take rent from him at the old rate for his 
tenure, from appearing when the suit was 
called on for hearing. We, therefore, think 
that the suit having been deeided ex parte 
and the defendant having proved to the satis- 
faction of the first Court that he was pre- 
vented by sufficient cause from appearing 
when the suit was called on for hearing, the 
Moonsiff was perfectly right in setting aside 
the ex parte judgment and appointing a day 
for proceeding with the sult. e, therefore, 
reverse the decree of the Lower Appellate 
Court and affirm the order of the first Court 
restoring the case to the file, 

The suit will, accordingly, go back to the 
first Court for a retrial, and these appeals 
will be allowed with costs, és 


e 
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Tho'llth September 1872. 
Present : 


The Hon’ble Sir Bichard Couch, Kt, Chief 


' Justice, and the Hon’ble 
Judge. 


Joint Contract—Act VIII of 1859 s. 2., 
Oazo No. 177 of 1871. 


Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 19th May 1871. 


Nuthoo Lall Chowdhry and others (Plaintiffs) 
; Appellants, 


W. Ainslie, 


versus 
Shoukee Lall and others (Defendants) ` 
: Respondents. 


‘Mr. C. Gregory for Appellants. 


‘Mr. Lingham and Baboos Unnoda Pershad 
Banerjee and Romesh Chunder Mitter for 


Respondents. 


sues 


gets a fudgmees he cannot 


a Joint contract, which is not also 
a fresh suit 


Couch, C.J.—Ox the 11th of Jelt 1271, 
a bond was given, by the defendants Domun 
Lall and Bhowanee Pershad to the plaintiffs, 
the bond reciting that the parties had taken 
a loan of Rs. 20,000, and that they “had 
appropriated that sum “to the use of all of 
us,” and then going on to say, until peyment 
of the said amount, principal with interest, 


we pledge and hypothecate our own share of 


the property in Mousah Chirowtha and 
11 annas and 9 dams in Mousah Nowada 
Kullan. In the beginning of the bond, they 
describe themselves as proprietors and share- 
holders of Mouzeh Surood. Whether that 
means some other Mouzah or not, does not 
appear ; probably it means the one which is 
afterwards mentioned in the bond. 

That was in June 1864. In February 
1865, the plaintiffs instituted a suit against 
Domm Lall and Bhowanee Pershad, the 
parties to the bond. In that, they claimed 
to recover 22,260 rupees, principal with 
interest, by virtue of the bond. 

The defendants apparently did not appear, 
and evidence having been entered into as 
stated in the judgment, a decree was made in 
favor of the plaintiffs that they should re- 
cover the gum which they claimed from 
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Bhowanee Pershad, Domun being exonerated 
from ihe claim. e 

It is not we think without significance 
that so soon after the bond was given, the’ 
plaintiffs put that construction upon it treat- 
ing it asa bond by the two only,—Domun Lall 
and Bhowanes Pershad. : 

It appears that the plaintiffs executed thet 
decree, and according to the statement in the 
plaint in the present suit, they sold the right 
and interest of the two persons named in it, 
still in the execution of the decree treating 
it as an instrument which hed pledged the 
shares of those two. They recovered the 
sum of 7,485 rupees ;' and now, institating a 
suit on the 8rd of December 1870, they say, 
“since the decrees was not against all the 
4 defendants, the whole of the mortgaged pro- 
“perty iw which second party defendants 
“held a share was not put up to sale; but the 
“faot is that there being community of 
“interest, the loan was taken and morigagd 
“ concluded alike by all defendants ; hence all 
“ of them are jointly liable to your petitioners 
“and the entire property ought to be held 
“liable” So their case now is that this, 
instead of being a bond by the two and a 
mortgage of the shares of the two, was in 
reality a bond by all the members of the 
family jointly and a mortgage of the family 


property. 

We will assume they might show that 
although this bond purports to be made by 
two only of the family, the transaction really 
was a borrowing of money by the family 
through theas two persons as the managers, 
and a pledging of the family property as a 
security for the money so borrowed :—they 
might show that the transaction was one in 
which the persons whose names are in the 
bond and who entered into the contract were 
acting as agents for the' family. 

But the bond must be one thing or the 
other. Is must be either a bond by the two 
and a mo of the shares of the two 
only, or the joint bond of the family ; it 
cannot be treated as two bonds. If it is 
only a bond by the two, the plaintiffs have 
no cause of action in the present sult, 
because they bave already sued the two and 
recovered a portion of the money from them, 
and they cannot sue other persons not bound 
by it; butifit is a joint bond by the mem- 
bers of the family, then they have already 
sued upon it, They have elected to sue 
some of the persons jointly liable, and not 
the others, and they have got a’ decree upon 
the bond, the cause of action being the non- 
payment of the money which the parties 
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were jointly liable to pay. They now sae on 
the same cause of ection the persons whom 
they might have joined in the former suit, 
but did not choose to do so. If there is a 
joint contract, not a joint and several, but a 
joint contract,—and that is all this can be,— 
and the party sues upon it and gets judgment, 
he cannot bring a fresh suit against the 
persons who were jointly liable but were not 
included in the former suit. 

Notwithstanding the authority of the case 
to which we have been referred, and with 
every respect to the learned Judges who 
held apparently to the contrary, we are of 
opinion that if this is to be considered as a 
joint bond by all the members of the family, 
the present action cannot be maintained. It 
is n second suit on the same cause of action. 
It is expressly prohibited by Section 2 of 
Act VLI of 1859, as the defendants'in the 
first suit must, if the other defendants insist 
upon it, be made parties to the second ; and, 
without that, we should say on principle that 
it cannot be maintained. 
` Upon the merits of the case also, it seems 
to us that the plaintiffs have failed to make 
out what they allege in their plaint, that it 
eras n bond by which all the members of the 
family were bound, and that the mortgage was 
coucladed alike by all of them. If we look 
at the whole of this document, although it 
does in one part contain words which might 
be construed as meaning that the money was 
-borrowed for the use of all the family and 
for the purpose of being used in the business 
which was being oarried on by the family, 
‘because we may take it that the family was 
joint, in the other portion the parties to it 
profess to pledge only their own shares in the 
property. We must put such a construction 
upon the whole instrument as will make it 
rensonable. It would not be reasonable to 
suppose that these two were borrowing 
money on, account of the family, .the whole 
fonfily béing considered as the débtors and 
liable to pay the money, and yet were only 
pledging their own'shares as a security for 
it. ‘The reasonable construction we think is 
that whioh was in the first instance put upon 
it, namely, thet it was a loan to the two and 
a pledging by them of their own shares. 
And opposed to that, which is the natural and 

facie meaning of the document, we 
really little or no evidence either given) 3 

on vihe part of the plaintiffs or that they can 
gather from the evidence for the defendants. 
“At the utmost, the evidence seems to amount 
‘to this, that the family at that time was a 


joint one aud the business was being carried | 


on with the money of the family by these 
two persons, and that probably the money 
which was borrowed on this occasion was 
carried to the account of the busintas and 
was mode use of in itt We do not think 
that is sufficient to prevail against the appa- 
rent meaning of the document itself. The 
onus is upon the plaintiff suing upon such an 
instrument as this to make out that the trans- 
ection really was one on behalf of the family 
and a pledging of the family property, and 
he has produced no evidence that can be 
considered as proof of that. He has failed 
to show that the case which he now puts for- 
ward is a true one, When he in the first 
instance treated it asa bond of the two, he 
was probably putting the true construction 
upon the transaction. It appears to us, 
therefore, that both.-on the question of Jaw 
and on the merits, the plaintifs case fails, 
and the appeal must be dismissed with ooste. 


The 11th September 1872. 
Present: È 
The Hon’ble F. B. Kemp and O. Pontifex, 
- „Judges. 
Prosemption—Self-aoquired Property—Sapara- 
tion of joint family. 
_ Case No, 262 of 1872. 

Special Aba from a decision passed by 
the Subordinate Judge of Midnapore, 
dated ths Tth September 1871, reversing a 
decision of the Sudder .Moonsiff of that 
district, dated the 21st January 1870. 
Drobo Moyee (one of the defendants) 

Appellant, 
versus ; 
Tara Chand Pal (Plaintiff) Respondent. ` 
Baboo Anund Chunder Ghosal for 
Appellant., 
Baboo Obhoy Churn Bose for Respondent. 


Plaintiff “obj bjected unsuccessfully under Act 
VII of 1859 s 2 co tho dulo bf oertain. property sold 
in brought 2 sult to establish his right to tt os 
the self. pianist jue eee 
found it to be joint property of plaintiff and the 
judgment-debtor, whose rights aad invaresta had bee 
properly sold. This decision was reversed by the lower 
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ee ee plaintin, t me 
the judgment-debtor, was the owner of the 
uired ; and, because the elder branch 
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' Kemp, J.—In this case the defendant, who 
is the special appellant before the Court, 
brought certain properties to sale in execution 
of a detree obtained against Ram Tunoo-on a 
bond debt.- The plaintiff, present respond- 
ent, objected under the provisions of Section 
246, but his objection was overruled, the 
wale took place, and the PTE sii 
appellant before us, became the pu r. 

is suit was then brought by the plaintiff 
under the provisions of the aforesaid section 
to establish his right, The plaintiff contends 
that the property in dispute is the self-ac- 
quired rty of his father, Bangshee, and 
that Bam Tunoo and his heirs, the judgment- 
debtors, have no right or title whatever in 
the property. It appears that Nimaye Chand 
Pal had three sons by his firat wife and two 
sons by his second wife. The elder branch 
of the family separated from the younger 
branch, and this is admitted. 

The first Court found that the property in 
dispute was the joint property of the n- 
tiff and Ram Tunoo, and that as such the 
righta and interests of the judgment-debtor 
had been properly sold and purchased by the 
defendant, special appellant. 

This deamsion has been reversed by the 
Subordinate Judge on appeal. ve 

The Subordinate Judge starts by assuming, 
first, that the inference to be drawn from the 
property having been acquired in the name of 
plaintiff or plaintiffs father is that the plaintiff, 
to the exclusion of the judgment-debtor, is the 
owner of the lands so acquired; and the 
second presumption which he raised is that 
because the elder branch of the family, that 

is to say, the three sons of the first wife, 
separated from the younger branch of the 
family, the two sons of the oo-wife, therefore 
the two sons of the oo-wife must bave sepa- 
rated as amongat themselves. Starting upon 
these presumptions, the Subordinate Judge 
throws the onus upon the defendants to estab- 
lish that the properties in dispute were 
purchased from the joint stock, and he holds 
that they have not been able to prove that 
they have been so purchased, and that the 
plaintiff had proved the acquisition of these 
properties from separate funds and also their 
possession by him to the total exclusion of 
the jadgment-debtor. 

We think that in this case there oan be no 
doubt that the two presumptions whioh have 
very much influenced the decision of the 
Subordinate Judge are wrong in law. No 
inference can be made, as supposed by the 
Subordinate Judge, from the fact that because 
the property in dispute was acquired in the 
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name of the pleintif’s father, the plaintiff 
alone is the proprietor apd that the other 
members of the family have no interest in 
the property ; and the second presumption 
is also wrong in law, namely, that because 
one bianch of the family separated from the 
other brauch, therefore the junior branch 
must be held to have separated as amongst 
themselves. That being the case, and being 
of opinion that the Subordinate Judge’s 
judgment has been mainly influenced by 
these presumptions which he-has erroneously 
considered to be applicable to the case before 
him, although he has, on the evidence, after 
throwing the oxws on the defendante, found 
that the defendants have not been able to 
prove that these properties were acquired 
from the joint stock, still wo think that he 
came to that finding because he considered 
that the presumptions which he raised ap- 
pliéd to the case. We find that on the import- 
ant question as to who paid the considera- 
tion-money, the Subordinate Judge found 
that although the deed of conveyance recites 
that the consideration-money was pald by 
the judgment-debtor, Ram Tunoo, though the 
deed itself is in the name of the plaintiffs 
father, Bungshee, he, the Subordinate Judge, 
believee the evidence that the money was 
paid by the plaintiff, not because the plaintiff 
had proved the payment by evidence, bus 
because the defendants have failed in his 
opinion to prove that the moneys were paid 
from the joint stock. We, therefore, think 
that the case has not been properly tried by 
the Subordinate Judge, and we remand the 
suit to the Judge of the district for a re-trial 
as an appeal from the decision of the Moon- 
siff. 


Costs to follow the result. 


The 11th September 1872. 
Present : 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Jalkur rights— Accretions, 
Case No. 18 of 1872. 


Special Appeal from a decision passed by 
the Ofteiating Additional Judge of 
Daoca, dated the 80th June 1871, revers-. 
tng a decision of the Moonsiff of Nesra- 
gunge, dated the 12th December 1870, 
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Kaleo Soondur Roy and others (some of the 
- Plaintifig) Appellants, 


versus 

Dwarkanath Mojoomdar and others (Defend- 
ants) R 3 

Baboo Nullit Chunder Sen for Appellants. 


Baboos Kalse Prosunno Dutt, Rujonee 
-1 Nath Bose, and Bussunt Coomar Bose for 
/ Respondents. : 


In asult to establish a right na 
where the 
ed a decree, the Lower Appellate Oourt—which elso found 


that it was possible communtfeation might 
up later in the year. 
ag oA th finding, the plaintiffs 
3 on the 
aa toa Gearon’ tea 
MLD, also, that if the stream dried up, and the 
Gefendants ecquired a t to the land law of 
sore, ies righe be subject to the exercise by 
the plaintiffs of right of fishery. i 


Kemp, J— We think the decision of the 
Judge, in this case is wrong in law. It is 
admitted that the. plaintiffs have the right of 

in the Khurye fiver, and the Judge 
himself says that, this right is not disputed 
by the opposite party. The Jadge also found 
that the disputed body of water shewn in 
the map on the south of the river Khurye 
occupies what was once the bed of that river, 
and he also says that it is connected with 
the river Khurye on the west by a narrow 
inlet. The Judge does not find on any -evi-, 
donoe that the river Kharye has become dis- 
connected from the disputed sheet of water ; 
but he seems to think that it is possible that 
the communication may silt up later in the 
year, and on this ground alone he reverses 
the decision of the first Court. 

In special appeal, it is contended that this 
decision is wrong in law, on the ground that 
as the Judge. has found that the disputed 
jalkur occupies the original bed of the river 
Khurye and is connected with the flowing 
channel as shewn in the undisputed Ameen’s 
ı map, the plaintiffs, as the undisputed proprie- 
tors of the jolkur rights in the Khurye, are 
clearly entitled to a decree. This being so, 
end there being a finding that the river 
Khurye is connected with the uted sheet 
of water, and moreover, even if it was not 
80 connected, it having also been found that 
the disputed sheet of water covers the origi- 
pal bed of the river which hns been deoreed 
to the plaintiff, they are entitled to exercise 
thelr right of fishery over that water. It 


has been gaid in the course of the argument 
that the Court should hold that the plaintiffs’ 
julkur rights would cease when the commu- 
nication between the disputed sheet of” water 
and the flowing stream of the Khurye river 
dries up, as the pleintiffs would have to tres- 
pass upon the jands of the defendants to 
enable them to exercise their rights of 
fishery. We do not see that this would fol- 
low at all, for there Is an approach to the dis- 
puted sheet of water by the Mirzapore KhA 
which would not necessitate any trespass on 
the defendants’.lands for the exerciee of their 
julkur rights by the plaintiffs; and moreover, 
the defendants having scquired their right 


with | to this land by the law of accretion, this 


right must be subject to the exercise by the 
plaintiffs of their right of fishery which had 


was | been decreed to them prior to the accretion 


of the land in the defendants’ occupation. 
We, therefore, reverse the decision of the 

Judge.and restore that of the first Oourt 

with ooste 8 ‘ 


| 
The 11th September 1872, i 


Present: 


‘The Hon’ble F. B. Kemp and O. oe / 
af Judges. | 
Jurisdiction— Partition (Butwarrakh)—Act XT 
of 1859 s. 11—Jdsatifioation— VHT o 
of 1859 s. 26. a 


Case No. 177 of 1872. 

Special Appeal from a decision passed by 
is Subordinate Judge of East Burd- 
wan, dated the 4th October 1871, 
affirming a decision of the Moonsiff of 
Aosgram, dated the 25th July 1870. 


Meer Aftabooddeen and others (some of the 
Defendants) Appellants, 


wersus. 


Slumsocddeen Mullick (Plaintiff) 
Respondent. , 


Baboo oye Sunkur Mojoomdar 
or Appellanta. 
Baboo Bama Churn Banerjee 
for Respondent. 


The purchaser at a sale, under Act XI of 1859 s. 
of a share of an ete ae al 
the lands in the fho ahret 
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oom a form as possible, one 
the Jumma on a smaller area 
more valiable land. 


may have to 
another, thoggh 


Kemp, J.—Ws think this special appeal 
must be dismissed. The plaintiff bas pur- 
chased at a Government sale for arrears of 
' revenue the share of the defendant No. 1 in 
an symah estate No. 1104. The plaint 
alleges that the total aren of the aymah 
estate is 65 beegahs 3 cotiahs 8 gundahs, 
paying a jomma to Government of Rs. 7 


12 annas 7 pies that tho defendants 2 and 8, |-the Qiyil-Court haa no jurisdiction to enter- 
dider ket : d ' 


n il; Act XI of 1859, mandè 
applioation to tld -Oulluulur wW Luv ilii 
cific portion of lend appertaining to their 
share separated ; that the Collector aocord- 
ipgly opened a separate account with the 
endants 2 and 8; that subsequent to 
proceeding, whioh took place in 1865, 
e share of the defendant No. 1, which 
remained unprotected by Section 11, was sold 
or its own arrears, and as the Government 
venue was satisfied from the proceeds. of 
t eale, it- was not n to sell the 
maining shares. The plaintiff purchased 
the share of the defendant No. 1 at the auo- 
tion anle, and he now sues alleging that the 
total area of the aymah is 65 beegnhs 
8 cottahs 8 gundals; that the defendants 
2 and 8 having opened a separate account 
with the Collector under Section 11, 
according to the provisions of whieh section 
they were bound to specify the lands con- 
tained in their share and the extent thereof, 
and as they hed stated that their share com- 
prised 88 beegahs 7 cottahs, that it followed 
that the remaining area, namely, the differ- 
ence between 65 beegahs 8 ocottahs 8 
gundahs and 88 beegahs 7 cottahs, was in 
the possession of his predecessor, the defend- 
ant No.. 1, whose rights and jnterests he has 
purchased under tion 54 of the Sale 
Act XI of 1859; and ‘that he, the plaintiff 
as the purchaser of the share of the defendant 
No. 1, has acquired all the rights which were, 
possessed by the defendant No, 1. 
The written statement of the defendants: 
is to the effect that the total area of the 


12 cottahs ; that, on this total area, 


and | the defendants 2 and 8 hgve opened a - 


ate account of their share, namely, 33 
gahs 7 cottahs, which they hold under defined 
boundaries aud separate from the defendant 
No. 1; and that the defendant No. 1, whose 
rights the plaintiff has purchased, was in 
possession of the remaining lands, namely, 
15 beegahs, aleo within defined boundari 
There were other defendants in the case wh 
set up a claim to a portion of the land under 
a lakleraj title, They set forth their title 
clearly and within definite boundaries, and 
with reference to their olaims both Oourts 
have found that the lakheraj land must be 
excluded from calculation, and both Oourts 
have given the plaintiff a modified d 
against the defendants Nos, 2 and 3. 
The grounds of special appeal are 
this suit is virtually a suit for partition 
& revenue-paylug estate, and therefore that 






tain it ; secondly, thot the ‘plaintiff nót having 
gbabod blio boandarion af tha lind laine hin 
suit should not have been entertain y the 
lower Gourt; thirdly, that the decree was in- 
capableof execution; and lastly, that if there is 
any excess over the 48 beegahs stated by the 
defendants to be the total area of the aymah 
Mehal, the excess ought to be given to the 
plaintiff and defendants in proportion to the 
Jummah paid by them respectively to Gov- 
ernment. 

‘We think that the first ground is not ten- 
able. This is nota suit for partition, The 
defendants Nos, 2 and 8, as already observed, 
have separated themselves, in so far as tho 
protection of their shares is concerned, from 
sale by reason of the default of the joint- 
proprietors by proceeding under Section 11 
Act XI of 1859. The’ present plaintiff did 
not sue to have a re-distribution of shares 
with a speciflo jumma apportioned to each 
share, but his suit is for possession of the 
lands in the former occupation of the defend- 
ant No. 1, whose rights and interests the 
plaintiff has parchmed, 

On the second ground, that the boundaries 
have not been stated in the plaint, it is suf- 
cient to may that, under Section 25 of Act 
VIII of 1859, all that itis necessary for 
the plaintiff to do is to describe the property 
in such a manner as may suffice for its identi- 
fication, It is not absolutely necessary that 
the boundaries should be set forth, and as 
long as the land can be identified it is sufi- 
cient; and there is in this case a suficient 
description, | We, therefore, overrule this 


aymah tenure was not 65 beegahs but. 48 | objection. ` 
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We also think that the decree is capable 
of execution. Uyder Section 11 of Act XI, 
under which the defendants Nos. 2 
aud 8 opened a separate account with the 
Collector, they were bound to specify the 
boundaries of the lands comprised in their 
share, and we must assume that they did s0, 
for there is the Collestor’s proceeding of 
1865 on the reoord stating that the provi- 
sions of the Act were complied with and 
that a separate account was consequently 
opened under the provisions of Seotion 11. 
Therefore the Iakheraj lands having been 
defined, and the claim of the lakherajdar 
defendants having been admitted within 
deflned boundaries, any excess over the 
88 beegahs 7 cottahs held by the defendants 

os, 2 and 8, minus the lands awarded to the 
okherajdara, can be given possession of to 
he plaintiff ; and the plaintiff already being 
admittedly in possession of 15 beegahs odd 
cottahs, the balance may be made over to 
him. 

With reference to the last ground, namely, 
that the excess lands ought to have been given 
to the plaintiffs and to the defendants Nos. 
2 and 8 in proportion to the amount of their 
respective jummas, it has been found by the 
Lower Appellate Court that the lands in the 
occupation of the defendants Nos, 2 and 3 are 
more valuable than the Iands in the occu- 
pation of the plaintiff. The lands held by 
the defendants are apparently homestead 
lands or lands in the immediate vicinity of 
these homestead lands, and the lands held 
by the plaintiff are lands of a less valuable 
description and which do not pay so high a 
jummah as those of the defendants. 

In every case of a Butwarrah it does not fol- 
low that each party will have awarded to 
him the same quantity of land. It often hap- 

that one party gets more land, or less 
Îand but of a more valuable quantity than 
the other party; the reason being that the 
object of a Butwarrah is to divide the lands 
* in as compact a form as possible. One party 
may have to pay the jammah on a smaller 
area than the other ; and it does not follow 
that the lands to be awarded to each party 
should be in exact proportion to the amount 
of jummah paid by them respectively to 
Government. 

On the whole case, we think that the deci- 
sion of the Court helow is a right decision, 
and we dismiss this appeal with costa, 
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The 20th July 1872. 


Present: 


The Hon’ble Sir Richard Couch, Ki, Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. i 


Ezecution-sale— Refusal to pay Proceeds— 
Proceedings. 


Caso No. 107 of 1872, 


Miscellaneous Appeal from an order passed 
by tho Subordinate Judge of Patna, 
dated the 6th January 1872. 


Khajah Mahomed Hossein Khan (Juadgment- 
debtor) Appellant, 


versus 


Syud Lootf Ali Khan (Decree-holder) 
Respondent, 


Mr.C. Gregory for Appellant. 
Moulvoee Mahomed Vusoof for Respondent. 
to pay to the decres-holder the 

oonfirp 


Couch, C.J.—Ix, after the confirmation of 
the sale on the 5th of January 1862, the 
decree-holder had hud nothing more to do 
but apply to the Court to have the money 
paid to him, and the money would, as a 
matter of course, have been paid, we do not 
see that his application to have the money 
paid can be taken to be a proceeding which 
would save the operation of the law of limit- 
ation. But the present case is of a different 
character. It appears now that the deoree- 
holder could not, upon confirmation of the 
sale, as a matter of course, have obtained the 
money. : There had heen a notica to the 
Court of the existence of another docrea 
which the Court might be-called upon to 
execute, and it is clear that for a consider- 
able time the Court declined to pay the 
money out to the deoree-holder ; and before 
it would do so, it required that it should be 
satisfied that there was no other person who 
might have a claim to a portion of the money. 

The proceedings which the decree-holder 
was obliged to take in order to get thnt 
matter determined, and to induce the Court 
to order the money to be paid to him, must 
be considered os a proceeding by him to 
enforce his decree and to obtain satisfaction 
of it, Therefore, that clearly being within the 


` 
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od of three yeats before the time when 

e made the subsequent application to enforce 

the decree, the present proceeding cannot be 
held :to bé barred by the law of limitation. 


. The appeal must be dismissed with costs, 
pleader’s fees being fixed at two gold mohurs. 





The 12th September 1872, 
ps ar š 
‘ Justios, and the Hon’ble W. 
Judge. i f ua 
Landlord tad Tenant—Rents— Attachment. 


Ainslie, 


"In the matter of 
Pritun Koormee and others, Petitioners, 
ae TE verrus l i 


o panahan Dyriau Rein 


Mr. R. T. Allan for Petitioners, 
Mr. C. Gregory for Opposite Party. 
A landlord may have a right to receive a share of the 


as rent, and if the share ıs not made over, to 
damages; but the pro- 
mome 


ceedings of the decree-holder and the state- 
ments which he filed in answer to the object- 
or that this property was not liable to attach- 
ment and could ‘not be attached in the way 
in which it was. The landlord had a right, 
it may be, to recelve a share of the produce 
as rent, and if that was not handed over to 
him he might have power by law to compel 
it to be done or to recover from the ryot 
damages for not doing it. But the property 
in the crops is in the ryot until he has trans- 
ferred it by some act of his own to the landlord 
- in payment of the rent. Up to that time all 
that the landlord has is a right, by the con- 
tract of tenancy, to insist on this being done. 
It seems upon the decree-holder’s ‘own state- 
ment that it had not been done at the time 
of the attachment. We think it is very 
clear that what he did was to attach every 
thing which was in the possession of the 
ryot and which he considered might be liable 
to satisfy the rent, He speaks of it in his 
answer-to the claim as property which was 
pledged for the payment of the rent, The 
attachment- was illegal. All that could have 


1 
e 


The Hot’ble Sir Richard Couch, Ke, Chief 








e 
been done by way of attachment was to treat 
the rent.as a debt due fyom the ryot to the 
landlord, and to attach itas such. The pre- 
sent proceedings are irregular, and as the 
case has come before us in the exercise of 
the superintending power'of the Court, we 
cannot allow them to stand. We set aside 
the attachment. ' . l 

We think that in the two rules upon 
which the opposite party has appeared (888 
and 423) the tioner should have his costs 
including pleader’s fees, they being fixed at 
Rs, 16 in each case, and that in the remain- 
ing cases he will have the costs except the 
pleader’s fee. E 


The 12ih September 1872. 
j Present: 


Tho Hon'bla, Sir-Riohard. Cough, Kt Chief 
Justice, and the Hon'ble. W. Alnalie, 


` -Judges . 2. $ 


Misjois Causes Decroe—A Review 
isotader of sical RE Notion ppeal—. 
Case No. 75 of 1872. 


Misoellanecus, Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 17th November 1871, modifying an 

‘order of the Subordinaté Judge of that 

‘distriot, dated the 18th’ May 1871. 

Massamut Pegoo Jan and another (Decree- 
holders) Appellants, 

ot. versus 

Mallick Waixooddeen and ‘others (Judgment: 
_ |" debtors) Respondents. 

Moonshee Mahomed Yusoof, for Appellants. 


_ Mr. R. E. Twidale for Respondents. 


uff 
on wholly, and obtained a decrees ordering 
the ali to Then the 
defendants, their interests being separate, t separ- 
ate ap whioh were this, 


ap the High Court had no power to modify the 
decrees inw there was no for review, and 
which in foros, and should be executed, 


Cowok, C.J.—Tum plaintiff in thisesuit 
appears, as the Judge says, to have unnces- 
sarily (certainly not riir joined in hls suit 


Spar 
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e 
several defendants against whom there were 
different causes of,action. : The alienations 
which he sought to have set aside were made 
at different times and to different persons. In 
this case that has been done which the late 
Chief Justice spoke very strongly against in 
the case reported: in YVI Msoky. Reporter, 
+ page 50, á 
The plaintiff succeeded i in the first ‘Court 
partly, and on appeal he succeeded wholly, 
and obtained a decree setting aside the alien- 
ations which he objected ‘to, ordering the 
Property to'be restored to him. : 
en the four defendants brought separate 
special appeals, > This they might do, their 
interests being separate, and it might be that 
o case as to each of them. was different 






ial appeals, the plaintiff was also, in the 
1st instance, successful, and the appeals 
‘were dismissed. 

Then it appears that two of the defendants 
applied for a réview, and the Court:upon 
that modified the deoiees which had beet 
before made. It held that a portion of the 
claim was barred by the law of limitation, 
because more than three years had passed sincé 
the plaintiff obtained his majority, and the 
dast alienation wasin 1849,—more than twelve 
years befpre theinatitution of the suit. The 
decrees therefore declared that the plaintiff's 
sult as regards the property claimed by in- 


heritance was barred, and the suit as regards. 


such property was dismissed. 

` Is appears from the judgment, which is now 
appesled against, that the ground upon 
whioh the decrees in the special appeals were 
so modified is not applicable to all the defend- 
ants, because the Judge, speaking of an 
application by the’ plait for a review of 
that decision, snys— the effect of the order of 
“the High Court’ would ‘have been better 
“stated in the interests of the plaintiff if, as 
‘it has now been shown to me, it had besu 
‘Cglfown to the High Court that the alena- 
“tions in favor of other parties bad been 
“ made leas than twelve years previously, that 
“ they therefore did,not fall within the rule 
“of limitation.” The plaintiff, as the Judge 
said, has in reality suffered fiom the way in 
which he has mixed up the claims against 
the several defendants. 

That being so, it certatnly would not be 
just of proper, if the language of the decree 
of the High Court on the review is ambi- 
guous, to put a construction upon it which 
would bar the plaintiff as to the two defend- 
auts who did not apply for a review, and in 


whose special appeals the decree originally | 
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passed remains in force. We think that the 
Court, if these are to be treated as separate 
decrees in each appeal, had not power to 
modify the decree ‘in the appeals ine which 
there was no application for a review. The 
only way in- which it seems to. us’ the oon- 
struction which the respondent now contends 
for oan be put upon the decree -is. thie, that 
the High Court having, onthe application uf 
one of: the parties for a review, got the case 


‘again before it, would deal.with it in the 


same: way as it would originally upon the 
appeal, and the ground upon which an alter- 
ation of the decree was asked for was. one 
which was common to all the defendants, it 
might be proper that the deoree should. be 
modified:as regards every:defendant. . 

` But that.is not the case here. ' We ihiak, 
therefore, that we ought not.to put the oon- 
struction upon the words of the deoree which 
would make the plaintiff barredjby the ‘law 
of limitation as to all the defendants—thosa 
who .did not apply for a review ns well as 
those who did. . Both the Lower Courts ap- 
pear to us to have put much too strict a 
construction upoy the decree ag altered. 
Their orders must be set ‘aside and they must 
be directed to restore the case to the file and 
proceed to execute the decree in accordance 
with ‘the view. which this Court has taken. ' 

We think that. the costs of this appeal 
ought to be paid by Luteefoonissa and. Waiz- 
ooddeen: the, other’ respondents will Pay 
their own costs. 


a 


The 12th September 1872, 


‘Present : 
The Hon’ble W. Markby and F. A. Glover, 
Judges. 


Landlord ead Tenant—Forfeiture—Khas 
Possession. 


Application for the admission of a special 
appeal from a decision passed by the 
Additional Subordinate Judge of Chitta- 
gong, dated the lst June 1872, modifying 
a decision of the Moonsiff of Raojan, 
dated the Tih February 1871. 

Doorga Kripa Roy (Plaintiff) Appellent, 
` versus 


Sree Janoo Lathak and others (Defendants) 
Respondents. 


Baboo Bussunt Coomar Bose for Appellant. 
- No one for Respondente. ` 
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applicant. . He sye that, in consequence of 


he had 2 good as against a person himself this decision that he lains of 
be tha amignee of tio orisinal oop of as having 
constitute forfeiture of the tenure in avor of the been passed without jurisdiction, he is to be 


plaintiff in the suit which he will have to 
bring to recover posseasion. But the ques- 
tion whether or no the proceedings were 
authorized by the Court of Wards cannot 
alter the facts of the case; and upon the 
facts of the case it has been found that the 
applicant was not in possession, and so he is 
ouly put into the position in which he ought 
to be. The: Subordinate Judge who made 
this order had fall jurisdiction in the matter 
supposing that there was no difficulty about 
the authority to bring the suit, and he hes 
found asa fact, which woe must assume he 
has found correctly, that the applicant h 
wrongfully dispossessed . his oppon 
Therefore, upon the merits of the case, he 
exactly in the. position that he ought to 
viz, that he ahoyld be the plaintiff in the suit. 
‘Besides that; the-polnt upon whioh- we sre 
: ukaa to ‘interfere is one of a very technical.” 
kind, namely, that the authority given by 
the Collector was not sufficient, I do not 
wish to express any opinion on this matter; 
but. I am by no means prepared to sa that, 
under Section 11 Act IV of 1870, $ z 












Markby, J—Txa only ground taken. in 
this case is the third ground contained in the 
Memorandum of appeal, vis, “that the 
defendant having denied your petitioner's 
title in the suit for a Kubooleut, your petitioner 
‘is entitled to a decree for’ khis possession.” 

That assumes that there. was a tenure 
-granted to the defendant. The ground upon 
which this suit is based is, that there is a 
forfeiture of the tenure on account of what 
took place in a former suit. All that bap- 
pened in the former suit was, that the tenant, 
as against the person who alleged himself to` 
‘be the assignee of the original landlord, and 
to whom. he had not attorned or acknowledged 
‘as his landlord, stated that- he had a good 
title'as against him.. No’authority has ‘been 
show that that constitutes a forfeiture.~ ' 

The application is refused, : 










The 12th September 1872. 


Present : this was not a duty of the kind which the 
The Hon'ble W. Markby and F, A. Given Collector had power to perform. 
Judges, Looking, therefore, to the fact that no sub- 


stantial injury has: been done and to the 
natare of the objection, we. think we ia 
not to grant the.rule, . 

The application is refused. 

Glover, J.—I am of the same opinion. 


Act xIV of 1859 s, 15—Jurisdiction—Aot 1V 
(B. C.) 1870 s. 11—Colleotor’s Powers. 


In the matter of 
Kalse Doss Roy, Petitioner. 


Baboo Obhoy Churn Bose for Petitioner. 


Case.—H. R. a Hind diod Întestate, leering two sins, ; < 
W. C. R. and nt ee De bb tele an The 12th September 1872. - 
W. 0. R and K. D. R. continued j for some 
time, when W. O. E. died intestate, a widow Pre ` 
sad two minor poat Tha widow, aa mothar and ened ae , seni : ' 
Y the otani Sree of the minors The Hon’ble F. B. Kemp and C. Pontifex, 
Judges, 
1 


Partnership—Limitation—A ot ZIV of 1860 
. 3. 1 cls. 9 and 16, ands. 8. 


a suit against K. 
Ja and obtained a decree under Act XIV of 1859 s 
tle doses at made pichot Jaratan s raS Case No. 70 of 1872. 
HED th 
sutiuelty tp tee the ie “the Be Dor hee bed Regular Appeal from a decision possed by 
fall jurisdiction in the matter the First Subordinate Judge of Booghly, 


dated the 12th March 1872. 


Donald MoCorkindale (one of the 
Defendants) Appellant, 


1 


Markby, J.—I po not thiak we ought to 
interfere in this case. I think there is no 
ground whatever for sup that any 
substantial injury has been done to the 


versus 


Edward: Young (Plaintiff) and another 
(Defendant): Respondents. 


¢ 
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Mr. Marsden for Appellant, 


Mr. Lingham and Baboo Kamala Kant 
; Sen for Respondents. 


Plaintiff was in the service of the defendant 
prinolpal 


(C) who was carrying on a P with 
another as founders and such ser- 


A to z gotat 
partnership, with respect to the 
oyment, and sale of a steam tug, —the profit or loss 







monthly salary and ap 
bo much as might be neowsary to plaintiffs share 
the expenses. After sale of the tug the account was 
ing a loss to each parine of 
y each some- 


Pontifex, J—Tua plaintiff and principal 
defendant in this case were employed as en- 
gineers on board the steam ship Clan: Alpine 
belonging to Messrs. Jardine & Co, > ` 

The defendant, McoCorkindale, while on 
such service, carried on, in partnership with 
a Mr. Unsworth, at Seebpore, a business 
as engineers and founders Upon Mr. 
Unsworth’s death in 1865, McCorkindale 
left the Clan Alpine and entered upon the 
personal management of the business at 
Seebpore, which he thenceforward carried 
on for his own benefit, subject only to the 
claim of Mra, Unsworth as the representative 
of his deceased partner. 

Ou the 15th of March 1866, the plaintiff 
left the Clan Alpine, and entered the service 
of McCorkindale according to his own 
account as ‘foreman,’ bat according to 
McCorkindale’s account as ‘ assistant.’ 

The plaintiff swears that McCorkindale 
contracted to pay him as wages “a salary as 
good as that of any ohief engineer io 

ardine’s service.” In the present suit he has 
claimed for salary at Rs. 500 per men- 
sem, with board and lodging. That amount 
scems to have been arrived at not so much 
from the rate of pay in Jardine’s service, 


as from an entry in McCorkindale’s books 
which charges the account between MoCorkin- 
dale and Mrs, Unsworth with the pay- 
ment of a salary to the plaintiff at the rate 
of Bs. 600 per mensem for four months, 
and which is relied on by the plaintiff as an - 
admission binding on McCorkindale, 

McCorkindale, on the other hand, refers to 
entries in the books kept by him after settle- 
ment with Mra, Unsworth in which the 
plaintiff's salary is, daring the whole period 
of his service, entered at Rs. 300 per mensem, 

For the decision of this case it will not be 

necessary for us to determine what was the 
original arrangement between the parties ; 
for whatever might be the amount of salary, 
the whole of it e due more than three 
years before the institution of the present 
suit, - 
During his period of service with McCork- 
indale, the plaintiff, MoCorkindale, and a 
person named Walker entered into a joint 
adventure or partnership with respect to the 
purchase, employment, and sale of a steam 
tug called the John Bull. That vesse! was 
parchased in April 1866 and sold in Decem- 
ber 1866. It is admitted that the three co- 
adventurers were to take upon themselves 
the profit or’ loss of the adventure in eqaal 
shares. 

After the sale of the John Bull, and so 
far as can be discovered from the evidence, 
about the end of 1867, the account of the 
Jokn Bull was made up by a Mr. Pittar. 
That account appears at page + of the 
printed book. It does not pretend to show 
the amount contributed by any of the parties 
to the joint adventure, but is simply an 
account of profit and loss on the ship from 
the time of purchase to the time of sale, and 
it shows a total loss in the adventure of, in 
round nambers, Ra. 7,082, and the separate 
loss of each partner in the adventure as 
Rs. 2.841, 

This statement of account was submitted 
to the plaintiff and the defendants MoCorkin- 
dale and Walker, and was allowed and ap- 
proved by each of them, at all events, some 
time prior to the 29th of July 1868. 

The plaintiff's case is that he arranged 
with McCorkindale that the latter should 
retain in his bands the monthly salary of the 
plaintiff, and appropriate and apply so much 
os might be necessary to the plaintiff's one- 
third share in the expenses of the steam 
tug. 

Assuming that this was the real arrange- 
ment between the parties, it is clear that the 
partnership transaction with respect to the 
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steam tug closed with its sale in . December 
1866, and that from the time the account at 
page 4 was accepted by the parties as cor- 
rect and fnal, the plaintiff immediately.. be- 
coame entitled to demand from the defendant 
McCorkindale the whole amount. of .his 
wages aod any other moneys in McCork- 
indale’s hands belonging to him, after de- 
ducting Rs. 2,841-15-2, the plaiutiffs share 
of the loss shown by the account at page,4. 

The pluintiff left McCorkindale’s service 

on the 15th of May 1868. 
- It is admitted by the plaintiff that, on the 
29th of July 1868, he signed an account be- 
tween himself and McoCorkindale in which, 
after being debited with the Rs. 2,841-15-2, 
and being credited with, among other items, 
his wages at the rate of Rs. 800 per men- 
sem, a balance of Ra. 5,054 was struck 
in plaintiffs favor, which was reduced to 
Ra. 4,054 by the payment on the same day 
of Rs. 1,000 by cheque. 

We are of opinion that the signature. by 
the plaintiff to that account shows that, at 
the date thereof, he acknowledged that: the 
partnership transaction. with respect to the 
John Bull bad come to an end, and that a 
flual balance with respect thereto had: been 
struck. Subject therefore to the payment-of 
the Rs. 2,841-15-2, his share of the loss, 
the plaintiff wns ‘entitled, on the 29th July 
1868, to sue McCorkindale for the balance 
of all salary and moneys of the plaintiff then 
in MoCorkindale’s hands. Pa 

On the same 29th of Jaly, the defendant 
McCorkindale instructed his head clark to 
write to the plaintiff claiming to deduct 
Rs. 1,800, on account of the plaintifs 
board and lodging expenses, from the balance 
of Rs, 5,054 appearing on the account 
which had: been signed by the-plaintiff, and 
sent an amended account in which suchi de- 
duction was accordingly made, _ 

In answer to such amended acocountand 
letter, the plaintiff, on the 80th July 1868, 
wrote to McCorkindale refusing to allow the 
deduction of anything for his mess expenses, 
alleging that his salary was to be Rs. 
800 per mensem at the least, and insisting 
that McCorkindale should pay him the 
balance appearing on the account signed by 
the plaintiff as before stated, after deducting 
the Ra. 1,000 already paid. 

It would seem from the evidence that not 
more than Ra. 1,000 of such balance of 
Es. 4,064 bas since been paid by McCork- 
indale to the plaintiff, and the plaintiff, on 
the 8Ist July 1871, or more than three years 
after the date of the account signed by him, 
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instituted the suit in which this appeal ‘has 
arisen. e 

In order to prevent the plew of limitation, 
the plaintiff has endeavoured to frame his 
claim against MoCorkindale as if it was in 
the nature of a partnership demand, and as 
if the partnership accounts hetween himself, 
McCorkindale, and Walker were still open. 
He accordingly made both MoCorkin- 
dale and Walker defendants to his suit, and 
has prayed that accounts may be taken wi 
respect to the steam tug. $ 

The defendant MocCorkindala in hi 
written statement, pleaded that the plainti 
demand was barred by limitation. 

The Subordinate Judge appears to ha 
overruled the objection, as to limitation, 
the ground that the case fell within Section 
of Act XIV of 1859 as a suit fora balan 
of account current between merchanta, an 
on the merits he decided that a considerable 
sum was due from McCorkindale to the 
plaintiff. Gi 

Against that decision McCorkindale has 
appealed, and has again raised the question of 
limitation. \ 

The respondent's Counsel has argued that 
limitation does not apply, because the case 
is one of partuersbip account, and therefore 














falls under Clause 16 Section! Act XIV 
of 1859 ; or that at all events it falls within 
Section 8 of the same Act which would 
prevent limitation commencing to run until 
the close of the year 1868; and farther 
that, inasmoch as McCorkindale has sworn 
that he, at sometime before the commence- 
ment of the suit, sent the plaintiff another 
account signed by himself (a copy of which 
is filed with McOorkindale’s written state- 
ment), in which entries of subsequent pay- 
ments bearing date in September and No- 
vember. 1868 appear, such account must be 
taken as an admission by MoCorkindale 
within three years of the institution of the 
suit. : : s 
With respect to the last ground, we think 
that ‘even if the account last referred to had 
been sent by McCorkindale (and the plain- 
tiff demura haviug ever received it), it 
cannot be relied on as an acknowledgment 
by McCorkindale to stop limitation, as it in 
fact'is an acoount which states a balance as 


| due from the plaintiff to MoCorkindale, and 


cannot therefore be considered either as a 
wiitten engagement to pay, or an admission 
that a debt was due to the plaintiff. 

It is with considerable reluctance that we 
find ourselves obliged to hold that the plain- 
tift’s suit is barred by limitation. 
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We are of opinion that, at all events, on 
the 29th July 1868, all partnership transac- 
tions between the patties had ceased, and 
that a final balance of such matters had been 
struck and agreed on ; and that therefore, on 
that day, the plaintiff's demand against 
MoCorkindale was nota partnership demand 
to be regulated by Olause 16 Section 1 
Act XIV of 1859. 

We are clearly of opinion that the accounts 
do not fall within Section 8 of the same 
Act; and we think the oase is governed by 
Clouse 9 Section 1 of the Act, and that as 
the plaintiff's suit was not instituted until 
the lst July 1871, his claim against MoCork- 
indale was barred, and his suit ought there- 

e to have been dismissed with costs. 

We, therefore, reverse the decree of the 

ubordinate Judge, and dismiss the plaintiff’s 

it with costs both in this Court and the 
Court below, 


The 12th September 1872. 
Present: 
The Hon'ble W. Markby and F. A. Glover, 
udges. 
* Talook”— Questions qf Faot—Estoppel. 
Case No. 62 of 1872. 


Regular Appeal from a decision passed 
by the Subordinate Judge of Tipperah, 
dated the 21st December 1871. 


Khaja Asanoollah (Defendant) Appellant, 
versus 


Kales Mohun Mookerjee and another 
(Plaintifis) Respondents. 


Messrs. J. T. Woodroffe and R. E. Twidale 
and Baboo Chunder Madhub Ghose for 


Appellant. 


Baboos Hem Chunder Banerjee and Bykunt 
Nath Doss for Respondents. 


Where the wod ‘talook” oocurs without any sort of 
and restriction, it refers promd jaotis to a 
hereditu y interest. 

No Priv ee 
question of fact, as the decision of one Court cannot 
bind another on such a question between other parties. 

Quare.— Is an investigation of the ttle of a talookdar 
commenoed in the Royenue Court, and either decided 
there or carried up peal to the Crvil Court, a ber 
isa rait. by the talos to recover possession and 
mene profits? 


Markby, J—Tuis was a suit to recover 
possession and mesue profits of 12 aunas of 
what the plaintiff describes os a putuee talook 
in certain mousals, to which he alleges he 


is entitled under p bu which was originally 
made to persons whom he claims by, 
the zemindar. 

The defendants rested thefr defence on 
several grounds, aud those which have been 
raised for our consideration are :— 

First.— Whether the semindar did create 
any such talook. 

Secondly.— Whether, if it was so created, 
it had not been cancelled. 

Thirdly.— Whether the right of one Tara- 
nath, to whom it was alleged this putnes 
had passed by inheritance, had been sold to 
Ramgutty, and again sold by Ramgnutty to 
the plaintiff’s brother. 

Fourthly.— Whether the suit is barred by 
the decision which took place with reference 
to this property in the Revenue Court under 
Act X of 1859. 

And, lastly, whether anything should be 
allowed for mesne profits in case the plaintiff 
should recover possession. 

It is not necessary to trace exactly the 
title of the plaintiff. The only ground upon 
which that title is disputed, supposing the 
talook to be hereditary, and not to have been 
cancelled, is that it did not pass by succes- 
sive sales from Taranath, through the person 
named Kalee Kristo, to the plaintiffs; and 
we may dispose of this question at once, 
because as the Subordinate Judge says that, 
if Taranath’s right and interest in the talook 
hed not been parted with before Ramgutty 
bought it, and Ramgutty did buy it and sell 
it to the person from whom the plaintiffs 
claim, then there would be no further ques- 
tion as to what other proceeding there was 
with reference to this property. The Sub- 
ordinate Judge finds as a matter of fact upon 
the evidence, and which is uncontradicted, 
that the property did so pass, and no reason 
has been shown to us why we should disturb 
that. finding. 

Then the next question to be considered 
is as to what is the nature of that interest 
which the zemindar granted to the ancestor 
of Taraunth. Now the document by which 
that interest was created was not produced. 
I do not think any very satisfactory reason 
has been given why it was not prodaced. 
Bat, on the other hand, I do not understand 
that any charge has been made against the 
plaintiffs that they attempted to conceal that 
document. I do not think, therefore, that 
any ground has been made why we should 
presume that that document contained any- 
thing adverse to the plaintifs. What we 
have to do is to ascertain, in the absence of 
that document, as well as we can, what the 
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e 
natare of the interest was which was created We also find in the same document that 


by it. 

In the first place, the interest, wherever it 
is referred to, is called a ¢alook, In another 
case, heard before Mr. Justice Glover and 
myself, we expressed the opinion that the 
word “ talook” itself rather imported that the 
“tenure was hereditary, and we pointed out 
that Sir Willism Macnaghten, in a note to 
the case of the Sudder Dewanny Adawlut, 
reported in the Volume for 1806, page 189, 
takes a distinction between a talook anda 
mowrosee ijarah, which (he says) though 
both hereditary, yet in other respects differ. 

That view is confirmed by a provision of 
the Legislature which has been pointed out 
to me by Mr. Justice Glover in Section 16 
Act VIII of 1869, B. O. where it is said 
thet “no dependent talookdar, or other 
“ person possessing a permanent transferable 
“ interest in land intermediate between the 
“proprietor of an estate and the ryot, 
“ &o. &e.” That certainly imports that a 
talookdar does possess a permanent transfer- 
able interest in land. The same words are 
used in the corresponding Section of Act X 
of 1859. 


It will not be necessary to say, nor do we 
say, that every talook must be an interest, 
permanent and transferable, and therefore 
hereditary, because it is quite clear from the 
terms of Regulation of 1798 that there 
are talooks which differ very materially in 
character. But what we do say is that, 
where the word “‘talook” occurs without any 
sort of qualification and restriction, that that 
does primé facie refer to an hereditary in- 
terest. But in this case the question by no 
means rests there, Not only is there nowhere 
to be found anything which would lend us to 
suppose that this talook was in any wa 
restricted, but we find upon an enquiry held 
in July 1842, when Taranath put forwari 
his rights, and there was a careful inquiry 
into those rights, that the result of that was 
that the Collector found that Taranath as che 
heir of his father was entitled to a settle- 
ment. It being the business of the Collector 
80 to do, he, on that occasion, enquired strict- 
ly into what the rights were. These cannot 
be treated as a mere careless expression of 
opinion, because they were n to the 
purpose which the Collector had at that time 
in view, vis., to ascertain what the rights of 
Teranath were: and we find that not only 
the Collector uses that expression, but he 
ay upon it, by making a settlement with 

im. 


he says, “ that it appearseo me that this land 
was held by Taranath as a putnee.” He 
does not say that it was a putnee talook. 
Probably that would not be an exact descrip- 
tion of the interest, but by that the 
lease was heki as a putnee it is implied that 
the tenure is hereditary. 

I think from those declarations by the 
Government in an enquiry into what the 
nature of the interest was, and from the 
presumption arising out of the ordinaty and - 
general meaning of the word itself, there can 
be no doubt whatever that the interest which 
this person had was of an hereditary character, 

Thon comes the next important questio 
whether or no that interest is still existi 
or whether it bas been eancelled by the 
of the Government. 

This is one of the cases in which the Go 
ernment had itself purchased at a sale fo 
arrears of revenue. The was pot 
up to sale by auction in consequence of the 
zemindar having fallen into arrears, and the 
Government purchased it. Now there is a 
case which had gone up to the Privy Counoil,* 
very closely connected with this: how closely 
tt is connected it is not necessary to enquire, 
but certainly it is so far connected with it 
that it relates to property which is a part of 
the same estate, Of course the question 
which I have to consider being entirely a 
question of fact, no Privy Council decision 
would be a binding authority upon a question 
of faet. The decision of one Court can be 
no binding authority on another in a question 
of fact between other parties. Moreover, 
although the facts do agree very closely, 
there are some important distinctions. Never- 
theless, that decision is of the greatest import- 
ance in this case, as showing in exact terms 
the question which is to be considered in this 
case, The question to be considered in this 
case is, as pointed out in that judgment, 
whether the Government has taken any clear 
step for the purpose of declaring an avoid- 
anoe or can tion of the tenure. 

We can also take the samo position which 
was taken by the Privy Council in the former 
cage : we may assume for the purposes of this 
decision that this was a tenure which the 
Government had a right to cancel. There- 
fore, that question need not be discumed 
farther. 

Then we have to consider whether that 
cancellation had taken place. 

Now, in the case before the Privy Council, 
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thero was in evidence a letter from Mr. Colvin, 
an officer of Government, which the Privy 
Council thought declared the intention of 
Government originally to be not to cancel 
this tenure, unless circumstances so turned 
out that it was necessary to do so; and the 
question in that case, therefore, was whether 
the Government had subsequently departed 
from that original intention. But this letter 
of Mr. Colvin is not upon the recordin this 
case, and we have no knowledge whatever 
whether that letter has any application to this 
oaee. 

The first important event in this case took 
place in the year 1836, when a proclamation 
was issued to all persons who claimed to have 

ny interest in the settlement of the estata 
come in and state their claim. Upon that 

e talookdar sent his agent; and the claim 

hich he then made was that the tenure 
should be considered mokururee. That olaim 
was disallowed: and the result of the pro- 
ceeding in 1886 was in this case just as it 
was in the case of the Privy Council, an 
order (perhaps in a little stronger terms) that 
the tafook should be set aside and cancelled 
and this mokuoruree jummah cancelled. 

No doubt, if that proceeding stood alone, 
it would be somewhat difficult to get over 
those very clear words. Itis not necessary 
for usto say how this would be, because, in 
this case, as in the Privy Coanoil one, this pro- 
ceeding was followed by others that have a 
very material bearing iu this case. The im- 
mediate result of this proceeding was that 
the Government held the property themselves 
for some time. In 1889, they issued a notice 
in which it was stated that, if the tenants did 
not appear, their non-appearance should be 
considered as arelinquishment of their tenure; 
end if the parties were willing to come in 
and take a settlement at the pergunnah rata, 
they would have a settlement for 20 years. 
Of course, as was pointed out by the Privy 
Council in the case before them, these di- 
rections in the notice imply that the tenure 
was still subsisting. The plaintiff, or whoever 
was then the holder of the talook, did not 
appear upon that notice, and the result of 
that was that a temporary settlement was 
made with a person named Gopeenath, as in 
the other case a temporary settlement was 
made wiih Shaikh Aynooddeen. This 
brought in the talookdar, and then it was 
that that enquiry took place to which I have 
already alluded. It seems to me that that 
enquiry not only has an important beari 
upon the point whether or no this taloo 
was an hereditary one, but also upon the 


point as to whether or no this talook was 
cancelled. The Collector there recites the 
previous proceedings which had taken place ; 
and when reciting the proceeding of 1886 
where those words are used “the talook 
should be cancelled,’ he entirely ignores 
that part of the transaction, and merely treats 
that as an investigation of the claim to hold 
the talook mokururee at a fixed rent. He 
says the result of that was that the tenant 
was not entitled so to hold. But he no- 
where treats that proceeding as having can- 
celled the talook. On the contrary, he says 
most distinctly in the passage I have already 
referred to that the applicant, as the heir of 
his father, was entitled to the settlement, and 
acoordingly a temporary settlement was 
made for 20 years with Taranath. 

I think, under those circumstances, not- 
withstanding that there is no letter of Mr. 
Colvin in this case, there are other circum- 
stances stronger than those in the case before 
the Privy Council, and that we must hold 
that the Government had taken no clear 
steps for the purposes of cancelling the 
talook. 

The result, therefore, is, that there having 
been a tenure of hereditary character which 
has never been cancelled, that tenure is still 
in existence, and has passed to the plaintiff. 

Then the only other point for consider- 
ation is whether or ao the suit is barred by 
the decision in the Act X case. Now, per- 
haps, it is not quite certain under the deci- 
sions of this Court what the effect of an 
investigation of the title of the talookdar 
commenced in the Revenue Court, and either 
decided there or carried up in appeal to the 
Civil Court, would be, But itis not” neces- 
sary for us to consider that question in this 
case, and we express no sort of opinion upon 
it. We come to the conclusion that, merely 
upon the decree which has been put in, and 
which is the only information we have of 
what took place before the Collector, there is 
not sufficient ground for excluding the par- 
ties from this suit: all that we know is that 
the snit was dismissed with costs. 

But as has been pointed out in another 
case connected with this estate, decided by 
Mr. Justice Glover and Mr. Justice Mitter, 
it is quite possible that that dismissal of the 
suit by the Collector might have proceeded 
upon a ground quite independent of the 
merits of the case. The Collector would 
only have jurisdiction if the plaintiff before 
him had been ousted by his superior land- 
lord. And as pointed out in that case, and 
as is the fact in this case, before the suit 
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was brought in the Collector's Court, the 
20° years’ settlement with Taranath had 
ceased, and the talookdar hed in faot been 
put out-of possession by a notice given by 
the Government to the ryots not to pay 
their rent to Taranath or to any one else, but 
to Government. The rights of all persons 
between the Government and the ryots were 
in fact at that time in suspense. And, there- 
fore, it is very difficult to see how the Col- 
lector could have had jurisdiction, because 
the person who ousted the tenants, if any 
body, was not the purchaser from Govern- 
ment, but the Government themselves ; and 
the act of the Government in giving that 
notice to the ryots-could not be called an 
ouster or ejectment of the ryots by the 
xomindar. It was merely a notice given to 
the ryots how to deal with the property. 
Baut all that is necessary for us to say for 
the purposes of meeting this objection is that 
it is quite possible that the dismissal of the 
suit by the Collector should have proceeded 
upon this ground ; for, of course, to make 
that decision a bar to this suit it must be clear 
that it was given upon the merits of the 
case. I think, therefore, notwithstanding 
that decision, without going into the ques- 
tion of law as to the general effect of a suit 
commenced in the Revenue Court in which 
the title is adjudicated upon, we ought to 
hold that this suit is not barred. 

The only remaining question is as to the 
mesne profits, Under the circumstances, 
we suggested yesterday that it was not a 
case where full mesne profits ought to be 
assessed ; and the parties have acted with 
prudence by’ accepting our suggestion, which 
was that we should take the same course as 
was taken by Mr. Justice Glover and Mr. 
Justice Mitter in the case already referred 
to. Mr. Justice Glover there says :— 

“But under the circumstances, and to 
“avoid the necessity for a further and pro- 
“ bably a very protracted enquiry, I think that 
“ we might very properly assess these mesne 
“ profits at the rate of malikana, vis. 124 
“ per cent. allowed by the Government, when 
“this land was held as a klas mehal; and I 
“ think that, on thisunderstanding, theamount 
“of this profit may be ascertained and made 
“ over to the plaintiff.” 

T think that is a proper course to be taken 
in this case, and that is the way in which the 
decree should be drawn up. In other re- 
specta the decree of the Court below should 
be confirmed, except that the costs in the 
Court below should be calculated upon the 
value of the property and meane profits ns 


allowed by us, and not as claimed by the 
plaintiffs. 


e 
Each party will bear his own costs in this 
Court. The case was a difficult one, and 


the appellant has shown no disposition to 
press his claims to an unreasonable extent, 


Glover, J.—I am of the same opinion. 


The 18th September 1872. 


Present: 


The Hon'ble W. Markby and F. A. Glover, 
Judges. 


Debuttur Land—Serviose—Khas Possession. 


Application for the admission of a speci. 
appeal from a decision passed by the 
Judge of Chittagong, dated the Tth June 
1872, reversing a decision of the Moonsiff 
oot district, dated the 8th February 
1872, 


Gopeenath Chowdhry and others (Plaintiffs) 
Appellants, 


versus 
Gooroo Dass Surma (Defendant) Respondent, 
Mr. J. S. Roohfort for Appellants, 
No one for Respondent, 


Where land has been given as dedutiwr land and the 


requisite service is not all that the xomindar 
ean do is to take to have service performed ; 
he oamot recover it in a sut for khis posession. 


Markby, J—Tum plaint in this suit is 
drawn quite clearly for the purpose of recover- 
ing land, which the zeminder says he had 
granted for the performance of certain 
services, viz., worship of a certain idol. He 
seeks to recover kbs possession of the land in 
consequence of that service not being per- 
formed. The only evidence that he has 
produced in the case points, not to that state 
of things at all, but to a different state of 
things, namely, that the land was given as 
debuttur land. Now, if that is so, that does 
not give the xemindar any right to recover 
the land if the service is not performed. All 
that he can do is to take steps to have tha 
services performed. He has not done that, 
and therefore he cannot recover in this suit, 
which is brought for a totally different object, 


The application is refused. 
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The 18th September 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justioe, and the Hon'ble W. Ainslie, 
Judge. 


Grounds peas Appeal— Error of Procedure 
of ia o wile Reasons. 


Case No. 886 of. 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated the 
BOth September 1871, affirming a deci- 
sion of the Subordinate Judge of that 
district, dated the 28th January 1871. 


oolee Chund and others (Defendants) 
Appellants, 


versus 


Mosamut Oomda Begum (Plaintiff) Re- 
spondert. 


Baboo Kales Mohun Doss for Appellants, 
Mr. R. T. Allan for Respondent, 


A Lower Appellate Court’s omission to give reasons 
cannot be considered a for appeal when it 


retain the oase on special appeal, Tat to retum the 
proceedings and require the omission to be supplied. 

Couch, C.J.—Sxotton 859 of Act VIII of 
1859 directs that the judgment shall contain 
the point or points for determination, the 
decision thereupon, and the reasons for the 
decision, and where the judgment does not 
contain them, it may be said that there is an 
error in the procedure. There is no error 
in the investigation of the case or in the 
decision, as the case may be perfectly well 
decided, although the reasons are not stated 
in the judgment, We think we must sup- 
pose*that the Judge has made up his mind 
before he s to write his judgment, 
at least before he finally writes it. 

Then is it a ground for a special appeal ? 
An error in the procedure is so when it may 
have produced error or defect in the decision 
of the case upon the merits, It does not 
appear to us it onn be held that the omission 
to give the reasons may have done this, and 
therefore we cannot consider it a ground for 
a special appeal and for reversing the deoree 
and remanding the case for retrial. We 
cannot agree in those decisions in which that 
appears to have been done, and the party 
appealing to this Court has had a re-trial or 


Te-hearing of the case simply becnuse the 
Judge has not in the first instance given 
the reasons for hbis decision. At the same 
time it is important that this Oourt should 
see what the reasons of the Appellate Court 
were, so that it may be able to decide whe- 
ther there has been any substantial error in 
its decision ; and in cases where it appears to 
this Court to be necessary that the Appellate 
Court should fully state’ the reasons for the 
decision, the proper course, it seems to us, 
would be, not to reverse the decree, but to 
require the Judge of the Appellate Court to 
state the reasons. The Court would retain 
the case in special appeal, but it would 
return the proceedings to the Lower Court and 
require the Judge to state the reasons. 
There may be cases where that could not be 
done, in consequence of the death of the 
Judge or of his removal: but where it can 
be done, that is the course which ought to be 
adopted. 

In the present case, when we consider 
the judgment which Mr. Allan has read by 
which the Judge sent the case back to the 
first Court for certain matters to be inquired 
into, and read the judgment now appealed 
against by the light of the fltat judgment, 
we do not see any reason for being dissatis- 
fied with what the Judge has said. He 
seems to have considered the case, and he 
adopts the conclusions which had been come 
to by the first Court : he says that he consi- 
ders them to be correct. In this case, there-, 
fore, we see no ground for even sending the 
case back and requiring him to state his 
reasons in detail, and, as we have eaid 
alrendy, certainly no ground for reversing 
his decision. 

In regard to the. other point, we have 
already expressed our opinion that the objec- 
tion cannot prevail. No authority has been 
produced to us for what was contended for 
on the part of the appellant. ~ 

The appeal must be dismissed with costs, 


The 16th September 1872. 


Present: 

The Hon’ble Sir Richard Conch, Kt., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 

Maintenance— Execution. 
Case No. 208 of 1872. 

Miscellansous Appeal from an order passed 
by the Judge of Sarun, dated the 28th 
March 1872, reversing an order of the 
Subordinate Judge of that district, dated 
the 5th September 1871. 
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Ram Kallee Koer (Decree-holder) Appellant, | in this ; he had no power to do it in these pro- 


versus 


The Court of Wards, on behalf of Shiba Sun- 
kur Pershad, minor (Jadgment-debtor) 


Respondent. 5 
Baboo Rughoobuns Sahoy for Appellant. 


Baboo Unnoda Pèrshad Banerjes for 
‘ Respondent. 


A decree against the proprietor of an estate for a 
monthly maintenance, so long as it creates e 
debt payable out of the estate end liable to be met out 

ciroumstances 


af any pasing tothe son. Ifnew 

arise thet the original allowance ought not 
to be contin the conrad monid be to suply for 
& review to the which made the decree. pro- 
priety of the sum allowed cannot be questioned in exe- 
cution, 


Couch, CJ.—As the case stands, it seems 
to us that the order of the Judge is wrong. 
There was a decree for the appellant for 
16 rupees a month for maintenance against 
the father of the minor, and thet decree was 
being executed when “the application was 
made by the Court of Wards to withdraw the 
attachment, Now, the decree, so long as it 
remained, created a debt payable by the 
father. Itis a debt payable out of his estate; 
aud if the son had any property which came 
from his father, it would be liable to satisfy 
the decree. 

There might be circumstances in which it 
could be shown that the sum allowed for 
maintenance originally ought not to continue 
to be allowed. It may be that in this case 
there are such circumstances, but we do not 
think that such matters can be gone into in 
the execution of the decree. As the Judge 
seems to have considered in this case, pro- 
bably, the proper course where a new state 
of ites has arisen according to which the 
sum is not a proper sun to be allowed for 
maintenance, would be to apply to the Court 
which made the decree for maintenance, ask- 
ing that it might be reviewed on the ground of 
the new.circumstances which had arisen. 
Then the Court could enquire whether it 
would be proper to continue to allow the sum 
which had been originally fixed. 

+ That hes not been done here. The Subor- 
dinate Judge having in execution of the 
decree declared the property, which he found 
to be ancestral and in the hands of the minor, 
liable to satisfy the decree, the Judge has 
taken upon himself to say that there ought 
to be an enquiry as to whether the sum 
allowed was a proper sum to be still allowed 
and for the minor to pay. He was wrong 


ceedings, It may be, if there is a proper 
case, that the Court of Wards representing 
the minor is not without some remedy ; but 
the order of the Judge in this case must be 
reversed, and the order of the first Court 
will remain. The appellant will have his 
costs in this Court and in the Lower Appellate 
Court, 


The 16th September 1872. 


Present : 
The Hon’ble W. Markby and W. Ainslie, 
Judges. 


Ez parte Judgment—Aot VIII of 1859 s. 1 
Charter Act s. 15. 


In the matter of 
8. J. Leslie, Petitioner, 
versus 
The Land Mortgage Bank of India, Limited, 
Opposite Party. 
The petitioner appeared in person. 
Mr. G. C. Paul for the Opposite Party. 
Act VIII of 1859 s 119 gives no remedy toa defend- 


ant who has wilfully or carelessly failed to appear after 
due service of summons; and where a defendant failed 


to make out Tight to a of the case under 
that Secti 6 was not allowed the 
remedy by s, 15 of the High Oourt’s Act, 


Ainslie, J—We held at the former hearing 
that the Judge had jurisdiction to ascertain 
the debt due by the petitioner to the Land 
Mortgage Bank,’ and to make an order for 
the sale of the mortgaged ptoperty which is 
situnted within the local limits of the juris- 
diction of his Court, and to award the costs 
of the action to the plaintiff. We declined 
to entertain the question whether the decree 
should be set aside in part, on the ground 
that there was nothing before us to enable us 
to make any declaiation as to the extent to 
which such an order should operate. It is 
now said that the materials necessary for 
distinguishing the portion of the decree that 
ought to be set aside were and are before us, 
though at that time this fact was overlooked. 
Bat it does not follow that we must modify 
the decree because it is shown to us that it 
contains provisions which should not haye 
been embodied in it. This is an application 
under Section 15 of the High Cdurt’s Act, 
asking us to proceed under the general power 
of superintendence thereby vested in the 
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Court, with a view to supplying to the peti- 
tioner a remedy imlieu of that which he has 
lost by his own deliberate act. Under ordi- 
nary circumstances, the petitioner would 
have been entitled to an appeal against any 
decree made by the Judge in the suit, and on 
sach appeal this Court would have had power 
to confirm, reverse, or modify the decree of 
the Lower Court, and so to mnke & proper 
decree in the suit, But Section 119 expressly 
enacts thet ‘no appeal shall lie from a judg- 
ment passed ez parte against a defendant who 
has not appeared,” and then proceeds to 
provide a remedy for a defendant who can 
establish to the satisfaction of the Court 
either that the summons to him wes not duly 
rved, or that he was prevented by suff- 
t cause from appearing when the suit 
as called on for hearing, but it gives no 
medy to a.defendaut who has wilfplly or 
carelessly failed to appear after due service 
of summons, It has been found both by the 
Court below and by this Court that the peti- 
tioner failed to make out any right to a re- 
opening of the case under Section 119, and 
that he has consequently, by his own omission 
to attend to the summons, lost his right to 
appeal against the decree. We are now in 
effect asked to restore to him the benefit of 
an appen by dealing with the case under our 
general powers of superintendence. We do 
not ah we are called on to consider in a 
proceeding in this form what may be the 
consequences of the Bank’s taking farther 
steps to realixe the balance still dae under 
the decree. The question is simply whether 
we ought to give an extraordinary remedy to 
a defendant who has deliberately thrown 
away his ordinary remedy. We thiok we 
ought not to do so, end that the rule should 
be discharged with costs. 









The 16th September 1872. 


Present : 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 
Special Appeale— New Rules—Right to Review. 
Case No. 265 of 1872. 


Special Appeal from a decision passed ty 
~- the Judge of Beerbhoom, dated the 13th 
March 1871, affirming a decision of the 
Subordinate Judge of that district, dated 

the 26th April 1870. 
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Joy Koomar Dutt Jha (Plaintiff) Appellant, 
versus 


Esharee Nund Dutt Jha (Defendant) 
Respondent. 


Hr. J. T. Woodroffe and Baboos Rash 
Beharee Ghose and Woomesh Chunder 
Banerjee for Appellant. 


The Advocate-General and Baboos Jugga- 
danund Mookerjes and Romesh Chunder 
Mitter for Respondent, 


The new rules which regulates the admission of special 
appeals do not and cannot take away an unsuccessful 
ap noe s right to apply tor a revien: 

applications may be made for the review of an 
order as wall as of a deces, 


Kemp, J.—A preLnomary objection has 
been made by the Advocate-General, who 
appears for the special respondent to the 
hearing of this appeal. He contends, first, 
that an order rejecting an application for the 
admission of a special appeal is not open to 
review ; secondly, that, in the present oase, 
the Court has reviewed its order without 
giving notice to his client. 

The original application for the admission 
of the special appeal was filed in proper 
time: it was rejected on an ex parte hearing 
on the 12th July 1871. On this Mr. Money 
applied to the Court to re-consider its order, 
and the Court, after hearing Oounsel and 
being astisfled that: there was good and 
safficient reason for so doing, on the 2nd 
December 1871 directed the application to 
be registered. i 

Previous to the passing of the new rules; 
which regulate applications for the admission 
of a special appeal, parties could, as a 
matter of right, file a special appeal ; and in 
the event of their appeal being unsuccessful, 
they could apply for a review; end that 
too more than once. 

The oew rules do not and cannot take 
away this right, and we find that this Court 
has recognized such a right in cases where 
&n application for the admission of a special 
eppeal has been rejected,— Weakly Reporter, 
Volume XVII, page 484. 

Then it is said that, under Section 876 of 
Act VIII of 1859, applications for review can 
ouly be made of a decree of a Court, but it 
has been held by a Divisional Bench that this 
Court has power to review an order, 
— Weekly Reporter, Volume VIL, page 79. 

Lastly, it was contended by the Advocate- 
General that, under Section 378 of Act VIII 
of 1859, no review of judgment can be 
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granted without previous notice to the oppo- 
alte party, to enable him to appear and be 
heard in support of the decree of which a 
review Is solicited. 

Now, in the case before the Court, there 
could be no opposite party. The first appli- 
cation for the admission of a special appeal 
was necessatily ex parte, as also was the 
second application praying the Court to 
re-consider its order rejecting the first appli- 


cation. We overrale the preliminary objec-` 


‘tion, and proceed to try the special appeal. 

The plaintiff, special appellant, sued to 
recover his share of the profits of the temple 
of Bydonath, alleging that he is entitled to 
a 12g. Bo. 14k. share. The claim is for the 
profits of the years 1278, 1274, and 1275. 

The substantial defence of the principal 
defendant, who is the chief priest of the 
aforesaid temple, is that the plaintiff is not 
aco-sharer but a subordinate servant of the 
temple, and that the plaintiff has never 
received or enjoyed any share of the profits ; 
that the plaintiff is only entitled to a salary 
at the rate of Re. 80 per mensem. 

The defendant No. 1 having raised the 

lea of limitation, both Courts below have 
Hand on the evidence that the plaintiff is not 
aocb-sharer but a subordinate servant, and that 
he never at any time enjoyed a share in 
the profits. His suit was dismissed as bar- 
red, as also upon the merits. We may here 
observe that those profits are what remains 
of the offerings of pilgrims to the shrine of 
Bydonath, after defraying the expenses of 
the worship of the idol and providing for 
the payment of the salaries of the servants 
of the temple. 

The main grounds of special appeal are :— 

1st.—That the defendant being a trustee, 
and in that capacity accountable to the plain- 
tiff for his share of the profits, the suit is 
not barred. 

2nd.— That the decision of the Judge on 
the point of limitation is not suficient in 
law, inasmuch as there is no distinct find- 
ing as to what period of limitation is appli- 
cable to a suit of this description. 

Srd.— That the plaintiff having been ad- 
mittedly in the enjoynient of a certain pay- 
ment within the statutory period, the soit is 
in time. 

4th.—That the present suit being for the 
plaintiffs share of the collections for 1278, 
1274, and 1275, the cause of action arose at 
the end of each year, and the suit having been 
instituted on the 22nd of Bhadro 1276, the 
action is in time. 


Tu the application for re-conaideration of 


e 
the Courts order p peep: the application 
for the admission of the special appeal, the 
plaintiff added a new ground, namely, that 
the Judge had not considered the decision of 
the 7th Jone 1856 pessed by the late Sudder 
Court in a suit to which the present defend- 
nnt was a party, as well as other decisions on 
the record which, it is alleged, go to show 
that the plaintiffis a sbarer, and as such enti- 
tled to participate in the profits, and further 
that, although the plaintiff is a mushrif, there 
are decisions to show that a mushrif is in 
receipt of a share in the profits of the temple, 
the chief priest being accountable to the 
mushrif for the same, 

On the first ground there has been a clear 
finding by both the Lower Courts that th 
is no evidence to prove that, in respect 
the subject-matter of suit, the defendant 
liable as trustee to the plaintiff, 

On the second ground, we are of opinion 
that the decision of the Judge.on the 
plea in bar is sufficient in law, for he finds 
that the, plaintiff offered no reliable evidence 
of his ever at amy time having received 
any share of the offerings of the temple, 

On the third ground, we can find no ad- 
mission of any enjoyment by the plaintiff of 
any share of the profits. 

On the fourth ground, it was contended 
by the learned Counsel for the special 
appellant that, as the profits depend upon the 
number of pilgrims visiting the shrine and 
the liberality of their offerings, the amount 
of profits can only be ascertained at the end 
of each year, and therefore the plaintiff's 
cause of action is arecurring one, dating from 
the close of each year of account. 

Even if this argument were valid, the 
clear finding of the Lower Court on the 
whole evidence that the plaintiff was not 
entitled to any share of the profits, and that 
he never at any time had enjoyed any portion 
of the profita, would prevent it arising. 

With reference to the last ground,’ we 
find that the decisions referred to were 
considered by the first Court, whose judg- 
ment was affirmed by the Judge. In the 
first application for the admission of a 
special appeal, the ground that the Judge 
had not considered these decisions was not 
taken. Wo have, however, referred to the 
decision of 1856 and other proceedings on 
the record, and we do not find that the plain- 
tiffs statws as n co-slarer, and his right as 
such to enjoy any portion of the profits of 
the temple of By donath, have been estab- 
lished by that droan and proceedings, 


We dismiss the appeal with costs, — 
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The 16th September 1872, 


The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 
Act VILI of 1869 ss. 29 and 52—Act X of 
1859 ss, 21 end 78—Arrears of Rent—Ejeot- 
meoni— Cancellation of Lease. 


(Case No. 252 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 27th September 1871, affirming 
a decision of the Sudder e of 
Ha district, dated the 16th February 

871. 


Shaikh Abdoor Ruhman (Defendant) 
Appellant, 


versus 
Digamburee Dosses (Plaintiff) Respondent. 
Baboo Bama Churn Banerjee for Appellant, 


Baboo Motee Lall Mookerjee for 
Respondent, 
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supposed by the Subordinate Judge. Section 
22 enacts that when an arrear of rent remains 
doe at the end of the year, the ryot shall be 
“liable” to be ejected. Under that Section, 
the landholder could not sue both to recover 
the arrears of rent and for ejectment. The 
plaintiff having brought his suit under Sec- 
tion 52, the defendant is entitled to pay into 
Court, within 15 days fiom the date of the 
decree, the amount of the arrear, together 
with interest and costs of suit, As we have 
thought proper to alter the decree of the 
Subordinate Judge, the 15 days allowed under 
Section 52 will date from the passing of this 


Court’s decision, under the ruling.to.be found 
in Marsball’s Reports, page 471, in the case 
of Radhamohun Mundal. g i 

With reference to the question as to the 
non-applieation of Section 22 of the Act to a. 
sult of this description, we may refer toa 
Full Bench Ruling published in Volume X, 
Weekly Reporter, page 12, in which it was 
held that Section 78 of Act X of 1859, which 
corresponds precisely with Section 52 of Act 
VIII of 1869, applies to all cases of suits 
for the ejeotment of a ryot for non-payment of 
rent, ‘The learned Judges in thet case held 
that it applied uot only to cases to eject a 
ryot under Section 21, corresponding with 
the present Section 22, but to-all cases in 
which it is sought to eject a ryot or to cancel 
a lease for non-payment of rent, and that the 
words are general,—to all cases of suit for 
ejectment. : 

The appeal will, therefore, be. allowed 
with costs of this Court ovly, and the case 
will be sent back to the Lower Court with 
directions that if the defendant do pay intd 
Court the amount of the arrear specified in 
the decree, with interest and costs of the 
first hearing, within 15 days from the date 
of our. decres, execution will bestayed. The 
record of the case will be sent down at once 
to the Lower Court. ara 





The 16th September 1872. 
` Present: 


The Hou’ble Sir Richard Couch, Knight, 
Chief Justice, and the Hon’ble W. Ainslie, 
Judge. i 

Hindoo Law—Inheritance (xnobsiructed or liable 

to Obstruction )—Father’s Power of Alienation, 
Case No. 62 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 80th December 1870. 


Baboo Nund Coomar Lall and another 
(Plaintiffs) Appellants, 


versus 
Moulvee Ruzicoddeen Hossein and others 
(Defendants) Jiespondents. 
Baboo Unnoda Pershad Banerjee for 
Appellants. 
Mr. C. Gregory for Respondenta, 
. 69 


Cowoh, C.J —Taum plaintiffs in this suit are 
the sons of Laek Ram Lall, and the case in 
the plaint was that Laek Ram Lall held a 
share in the recently settled Mehal Jehan- 
goerpore Mungarpal as ancestral property, 
two-thirds of which share was the share of 
the plaintiffs, and one-third the share of 
their father; thatin a suit brought by the 
plaintiffs against Lack Ram and others, the 
Zillah Judge of Patna decreed the disputed 
two-thirds to them, and on the 7th of May 
1869 the writ for delivery of possession wns 
issued by that Court; that subsequently on 
the application of the principal defendants 
who had purchased the right and interest of 
Laek Ram, the Judge passed an order giving 
poeseasion to the principal defendants ; and 
the plaint prayed for possession of the two- 
thirds and mesne profits, 


The case of the principal defendants, 
Horukh Lall and others, was that the pro- 
perty in suit was bronght to sale under a lien 
of a good and just debt of Moheah Doss, and 
the share of the plaintiffs was sold, and 
further that the property in suit had not 
descended from ancestors, The suit was 
heard by the Subordinate Judge of Patna 
with two others of the same nature, and he 
found that the property in this suit was 
purchased by Task Ram as manager for him- 
self and his sons, and was to be viewed in the 
light of ancestral property ; but holding that 
the sale, which was under a decree of the 
Court of Shahabad, was valid, he dismissed 
the sult with costa. In his judgment he 
refers to the judgment in the suit, which is 
the subject of the appeal No. 41 of 1872, 
and we take that as part of the judgment in 
this suit, In that it appeared that, of the 
share of 2 annas ld. 6o. held by Lack 
Ram, he directly inherited from his father or 
grandfather 12}d., and the remainder he 
inherited collaterally from the widows of 
two of his brothers and of a nephew. Two 
questions were raised in the appeal: first, 
whether. the sale of the plaintiff's share wos 
justified and was binding on them ; secondly, 
whether, if it was not, the pleintiffs were 
entitled to a decree in respect of the pro- 
perty which Laek Ram inherited collaterally. 
The plaintiffs were not parties to the suit by 
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Mohesh Doss under the decree in which the 
property was sold, and are not bound by it. 
It is, therefore, necessary for the defendants 
to show in this suit that the shares of -the 
plaintiffs were liable to be sold under it. The 


is | money was lent by Mohesh Doss on three 


bonds dated the Ist of December 1862, the 
28rd of May 1868, and the 2nd of October 
1864, and the only witness examined in this 
suit was the writer of two of them, who 
gnid that Leek Ram told Mohesh Doss that, 
in order to meet expenses attending on-his 
journey to Gya, where he was going to per- 
form some religious ceremony, he was oblig- 
ed to borrow. The first bond recites 1 
the money, Ra, 1,200, was borrowed on 
count of his personal necessity. The 
and third contain similar statements. 
the Subordinnte Judge in his judgment 
this suit appears to have introduced fn 
proved in the other suits, we will see wha 
they were. The evidence is in the suit 
which is the subject of the appeal No. 42. 
The first witness for the defendant onl 

proved that he had leat Rs. 600 to Lask 
Ram in Aughran 1276. The second, a 
servant. of Laek Ram, said that Mukhun 
Coomar lent Laek Ram money under several 
bonds ; he had borrowed money with the 
view to pay Government duem, liquidate 
Gooroo Pershad’s debt, Shuffee Khan’s debt, 
and for meeting expenses of lew sulis. A 
third, witness No. 5, said that Lasek Ram bor- 
rowed money from Khooldeep Sahoy, why, he 
could not tell ; Laek Ram met legal expenses 
for conduoting and defending law suits from 
his own funds and from funds borrowed ; 
that he expanded Rs. 8 or 9,000 on the 
occasion of his daughter's marriage, a 
daughter by his first wife ; that the expendi- 
tare on the ocoasion of the plaintiffs mar- 
riage was smal. No. 8 said, Leek Ram bor- 
rowed several sums of money from Mukhun 
Coomar in order to meet expenses attending 
the prosecution and defence of law suits and 
to pay Government dues; that he paid off 
Gooroo Pershad’s debt (which has been 
decreed) and also Shuffee Khan's from the 
sums borrowed ; that he borrowed Ra, 8,000 
from Easur Sahoy, which debt he paid off 
by borrowing money fiom Moulvee Abdool 
Luteaf or Chowdhry Wahid Ali. This wit- 
ness, who was mookhtar of Laek Ram, said 
on cross-examination he did not remember 
what Lack Ram did actually with the specific 
sums that he borrowed of Mukhun. There 
was no evidence how or for what purpose 
the debts which were said to have been paid 
off with the borrowed money were contracted. 
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property: but since both have indiscriminate- 
ly a right in the giandfather’s estate, the 
son has a power of interdlotion if the father 
be dissipating the property.” . 

According to these texts the restriction 
upon the father’s power of alienation only 
applies to the grandfathe:’s propérty. Verses 
8 and 11 of the same Section confirm this, 
and-so also does Verse 5 of Section 5 

Doubts have been raised on this question 
by commentators, and the arguments on each 
eide are stated in Colebrooke’s Digest, 
Volume II, Madras Edition, page 274, where 
the author is of opinion that the rule of equal 
dominion vested in father and son only aplies 
wh-re the property has regularly deso-nded. 
The state of the question is very well stated 
in West & Babler, Book II, Introduction, 
pago XIX:—“‘Ancestial proverty as amongat 
descendants comprises property t:ansmitted 
in the direct male line from a ‘common 
ancestor, and accretions to such property 
made with the ald of the inherited ancestrul 
estate. Thus in the cnse of a father, hend of 
a family, property inberlied from his father 
or grandfather is ancestral property, how- 
ever acquired by its previous possessors. On 
the other hand, property inherited by him 
from females, brothers, or oollaterals, or 
directly from a great-great-grandfather, 
appears to be subject to the same rules as if 
self-acquired. Ancestral property, in fact, may 
be said to ba co--xtensive with the objects of 
the apratibaudhadéya, or ‘unobstructed in- 
heritance.” The view, here stated, a with 
that arrived ot by Jaganndthn, after a dis- 
cussion of the contrary doctrines held by other 
lawyers. This discussion itself shows, how- 
ever, that there is much to be said on both 
sides, and the question must be regarded as 
one still iu oon'roversy.”’ 

What appears to be the result of the text 
of the Mitakshara and the better opinion 
among commentators is supported by two deci- 
sions. In Rayadar Nullatamhi Chetti, IIL 
Madras High Court Reports, 455, it was held 
that a suit by a son against his father to 
compel a division of immoveable property 
inherited by the latter from his paternal consin 
could not be maintained. And in Jownhir 
Singh v. Guyan Bing, IV Agra High 
Court Reports, 78, it was held that a son 
cannot control his father’s act in reapect of a 
property the sucession to which is liable to 
obstruction; and it is only in respect of 
property not liable to obstruction that the 
wealth of the father and giaudfather becomes 
the property of his sons or grandsons by 
virtue of bith. yö 


The evidence is altogether insufficient to 
establish a case ig which a mortgage by a 
father of ancestral property would be binding 
on his sons. The judgment of the Sub- 
ordinate Judge is maiuly founded upon the 
assumption of facts of which there was no 
proof. It is, therefore, necessary to decide 
the second question whether the plaintiffs 
are entitl-<d to a decree in respect of the 
property which Lack Ram inherited colla- 
terally. 

In the Mitnkelera, Chapter 1, Sestion 1, 
Verse 8, heritage is erid to be of two sorts: 
anobstructed, or liable to obstruction. The 
\Wwealth of the father or paternal grandfather 
becomes the property of his sons, or of his 

randsona, in right of their belag his sous or 

ndsons, and thatis an fuheritance not liable 

obstruction: —“But property devolves 
on parents (or uncles), brothers, and the 
rest upon the demise of the owner, if there be 
no male issue: and thus the actual existence 
of a son and the survival of the owner are 
impediments to the succession; and on their 
ceasing the property devolves on the succes- 
zor io right of his being uncle or brother. 
This is an inheritance subject to obstruction.” 
Verse 27 of the same Section,—which was 
much relied upon in the argament for the 
appellant, where he says :—" Therefore, it is 
a settled poiut thet property in the paternal 
or ancestral estate is by birth,”—mus: be 
cousidered to refer to inheritance not liable to 
obstruction; what is described in Verse 8, as 
becoming the property of sons or grandsons, 
is in right of their being sons or grandsons, 
They do uot by birth acquire a right in 
property to the succession to which by their 
father there is an impediment, and which 
he may never succeed to. Verse 38 
enys :—"Iu respect of the right by biith 
to the estate, paternal or aucestral, ‘we shall 
mention a distinction under a subsequ-ut 
text,” In Section 5, Verse 9, it is gaid :— 
“Sb, likewlse the grandson has a right of 
prohibition if his unseparated father is making 
a donation or a sale of effects inherited fiom 
the grandfathers but he has no right of 
inhetitance if the effects were acquired by 
the father. On the contrary, he must 
acquiesce, because he is dependant.” And 
Verse 10 is :—“ Consequently, the difference 
is this: although he havea right by birth in 
his father’s and in his grandfather’s pro- 
perty, still, since he is dependant on his father 
in regard to the paternal estate, and since the 
father has a predominant interest, as it was 
acquired by himeelf, the son must acquiesce 
in the father’s disposul of Lis own acquired 
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We concur in these decisions. . The decree 
of. the Court below must be reversed as to 
two-thirds of 124 dams of the property in 


suit, and it must be decreed that the plaintiffs |- 


do recover two-thirds of 12} dams of the 
property claimed in the plaint with mesne 
profits and césts of suitin proportion. 

A similar decree will be Balai the appeal 
No. 41 of: 1872 between the snme parties, 
where the property in suit is the mohal under 
the old settlement, and in appeal No. 42 of 
1872, where the suit was against another 
purchaser. ' 

Costa of the appeals to be borne by the 
parties in proportion. ; 





The 81st July 1872. 
Present : 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P, 

` Collier, and Sir Lawrence PeeL ` 

Divoros a vinculo— Limitation (XIV of 1859 )— 

- Affidavit— Examination by Lssion— 
Evvidence, i 

On Appeal from the Chief Court of the 

es Punjaub. TS 


5 


Lord William Hay 
Versus 
Gordon, 
In the indent 
Rene cesta at Cours of the Punjanb, pay 
ional Commissioner. at 


tioner had obtained a dissolu- 
his wife, on the ground of her 
been ordered to 


a 


ipported, and the Pri 
it as was appealed pies a 
Tms is an appeal brought by Lord Wil- 
liam Hay, the co-respondent, against a judg- 
ment of the Chief. Court of the Panjaub, 
confirming & judgment of the Additional 
Commissioner Rt Umballa, whereby Colonel 
Gordon obtained a dissolution of his marriage 
With his wife, oa the giound pf, her adultery 


2, 


with Lord William Hay, and Lord Wifliam 
Hay was ordered to pay the costs of the 
suit. 

Before the year 1869, the Indian Courts 
had only power to decree divorces a mensa 
et thoro. The power of the Court of Di- 
vorce.in this country of granting divorces a 
vinculo was first introduced into India by 
Act IV of 1869, which enacts that, subject to 
its’ provisions, “the High and District Courts 
“shall, in all suits and proceedings hereunder, 
“act and give relief on principles and roles 
“which in the opinion of the said Courts are 
“as nearly as may be conformable to the 
“ principles and rules on which the.Court for 
“Divorce and Matrimonial Causes in Eng- 
“ land for the time being acts and gives relief 
There is a power to make rules and regu 
tions not inconsistent with the Act and th 
Code of Civil Procedure in India. But i 
would appear that no rules have been made, 
and therefore the principles and rules which 
obtain in the Divorce Court in this country 
nro as nearly as may be to be applied in India. 
Power is given to District Judges in the first 
instance to hear divorce causes, but their 
decrees are not final, or indeed operative at 
all, until confirmed by the decree of the High 
Court, which is, empowered to direct 
farther enquiry to be made, or additional 
evidence to be taken. 

In this case the High Court was the Chief 
Court of the Ponjanb. . 

The first question which has been raised is 
whether or not the Statute of Limitations is 
a bar to this suit? It is argued that the 
cause of action arose in 1859 or 1860 when 
the acts of adultery are said to have been 
committed, or at all events in the year 1862, 
when Colonel Gordon says that the misoon- 
duct of: his wife came to his knowledge. 
Act XIV of 1859, after prescribing parti- 
cular terms of limitation for ceriain actions, 
enacts thet, with respect toall suits and actions 
not before specifically provided for, the term 
of six years shall apply, that is, six years 
fromthe time when the cause of action 
accrued. Their Lordships are of opinion 
that the provisions of that Actdo not apply 
to suits for divorce a vinculo, which at the 
time when it passed were unknown in India, 
They are confirmed in the view. which they 
have taken of the intention of the Legislature 
by the Limitation Act whioh was passed Inst 
year (Act IX of 1871), which expressly 
enacts that its provisions shall not apply 
to suits under the Indian Divorce Act. 

The appellant farther relied upon sub- 
stantially two grounds: the first was ist 
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justice had not been done him in this suit, 
inasmuch as he ought to have an opportunity 
of being examined in “this country by a 
commission; and, secondly, that, upon the 
general merits of the case, thé. decree was 


wrong. 
With respect to the first diers the 
these. The 


materin] facts appear to be 
nlleged adultery was in the years 1859 
1860. The petitioner does not aver with 
nuy particularity at what time in those years 
tho acts of adultery were committed. Lord 
Wiliam Hay left India in 1862, and has 
resided in England ever since. In 1862 
Colonel Gordon says he became aware of his 
ife’s adultery by what he regarded as a 
nfession by her in a certain letter which 
ill be subsequently referred to, and that at 
at time he endeavored to establish a case 
y the examination of witnesses in India ; 
but it would appear that those very witnesses, 
who have been now called for him, at that 
time either could not or would not give evi- 
dence sufficient to establish his case. This 












suit was instituted in Jane 1869. Lord, 


William Hay for the first time heard of it on 
receiving the summons in the beginning of 
August in that year. Upon that he imme- 
diately took, what undoubtedly was, the proper 
proceeding, of applying ‘to an able Counsel 
for his opinion, and that Counsel advised in 
substance that application should be made to 
the Court in India for further particulara, 
and upon these particulara being obtained 
for a commission for the examination of Lord 
William Hay. 

Lord William Hay, upon the 18th of 
August, wrote to Mr. Chisholm at Simla, who 
held a power of attorney from him, enclosing 
a copy of his Counsel's opinion, and request- 
ing that an advocate might be retained for 
lim to act upon the instructions therein con- 
tained. It appears that Mr. Cunningham 
was. so retained, but it does not appear that 
this gentleman acted in conformity with those 
instructions: the reasons for his not so acting 
do not appear. 

The cause was heard before the Commis- 
sioner of Umballa on the 18th and 19th 
November 1869. The Commissioner pro- 
nounced against Lord William: Hay, decree- 
ing a dissolution of the marriage on the 
ground of adultery with him, and condemning 
him in costs. Lord William Hay states in 
bis affidavit that he was not aware of this 
decision until January of the next year, 
1870, when he received a short report of the 
case in the Mofussilite newspaper; that he 


and, 


then sent out an affidavit (which appears in 
the record) denying his guilt, stating @ 
variety: of circumstances, and among other 
things setting out the opinion of Counsel 
above refe to. In pursuance of that 
affidavit, and a petition which he also sent to 
India, it appears that his Counsel before the 
Chief Court of the Punjaub, Mr. Plowden, 
upon the 19th of May, presented a petition 
to that Court containing various grounds of 
ddfence, and stating this among other things ! 
—‘ The oo-respondent is and always has been 
‘willidg to tender himself as n witness in 
‘the case and prays that, if the petition be’ 
«not oth dismissed as against him, his 


“ evidence map\be taken by commission.” 





“therefore be expedient now, 
“ moment, to re-open the proceedings by the 
“ grant of a commission which could scarcely 
“ bring any new faot before us, would place 
“Lord William Hay’s disavowal in no strong- 
“er a light, and would pone the relief 
“‘prayed for ;” and the Court subsequently’ 
make this observation :-— With regard to the 
“oo-respondent, we have further to remark 
“that his explanation of his proceedings is 
“not, in our’ opinion, satisfactory, and that 
“we cannot regard the course which he has 
“ pursued as in any degree adequate to the’ 
“gravity of the occasion, or as indicating a 
“serious intention to resist the present 
“ proceedings.” ; 
Their Lordships are not able to agree with 
the Chief Court that Lord William Hay’s' 
general denial in the affidavit is at all 
equivalent to what would or might have been 
a circumstantial denial by him of the facts 
stated by the witnesses, or an explanation of 
these facta, upon an examination by a 
commission ; and they are also unable to 
agree with the Chief Court in the remark 
that they cannot regard the course pursued — 
by him as adequate: to the gravity of the 
occasion, or as indicating a serious intention. 
to resist the proceedings, Their Lordships 
see no reason to doubt that Lord William 
Hay has all along seriously and earnestly 
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desired to resist these proceedings to the best 
of his ability. 

Upon this part of the case, their Lordships 
have come to the conclusion that it would 
have been desirable and proper, under all the 
‘eircomatances, to accede to Lord William 
Hay’s application for a commission to 
examine him. 

But their Lordships do not rest their 
decision upon this ground. After giving the 
whole case their best consideration, they 
have come to the conclosion thst there is no 
sufficient evidence upon which this decree: 
against Lord William Hay can be supported. 

In their Lordships’ opinion, the evidence 
against Lord William Hay is entirely that of 
the native witnesses, Before coming to this, 
however, it is well to make an observation 
upon other evidence which was admitted in 
the case, and .which undoubtedly was 
admissible as against the respondent Mrs. 
Gordon, viz., her own confessions, or what 
are contended to have been her own con- 
fessions. As far as the correspondence is 
concerned, the only passage which in any 
way bears upon her relations with Lord 
William Hay is the following in letter H, 
which mast have been written somewhere 
about April 1862 from England to her hus- 
band then in India :—“ I have your letters as 
“to what ocourred at Simla, Herbert always 
“told me that you knew of it, and did not 
“eare. Lord William Hay told me the same 
“thing. Herbert always told me that Emily 
“knew of it, and I fimly believe that both 
“yow and she did.” What sho is writing 
about here is clearly misconduot of her own, 
and it may be assumed to be adultery with a 
gentleman at Simla, referred to by the name 
of Herbert. It appears that the person here 
designated as ‘ Herbert,” told her that her 
husband knew of this adnltery, and did not 
care. She also says, “ Lord William Hay told 
me the same thing.” It appears to their 
Lordships that the view taken of this ex- 
pression in her letter by the Court above, is 


more correct than that taken by the Conrt- 


below, viz. that it does not amount toa con- 
fession on her part of any adolisrons inter- 
course with Lord William Hay, but merely 
to a statement of a conversation with him 
on the subject of her misconduct with an- 
other person, and her husband’s supposed 
sentiments regarding it, 

On this part of the case—the lady's con- 
fessionse—a Mrs. Byrne is ‘called, who, lives 
at Simla, and whose house Mra, Gordon 
rented., This lady is the grandmother of a 
Mr. Johnson, who was retained in this case 


to get up the evidence on the part of Colonel 
Gordon, and she does speak to a communica- 
tion from Mrs. Gordon whieh would un- 
doubtedly lead to the inference that she had 
commi'ted adaltery with Lord. William Hay. 
It is certainly somewhat remaikable, as has 
been forcibly rema: ked by Dr. Deane, that this 
lady should, if the statement be correct, not 
have communicated it in 1862 to Colonel 
Gordon, who wos then attempting to procure 
sufficient evidence to obtain a divorce, as Mrs. 
Byrne must probably have well known. 
Their Lordships have thought it necessary 
to say a word upon this part of the case, 
although no statements of Mra, Gordon, 
written or verbal, are, sooo ding to well-known 
principles of law, admissible against Lor 
William Hay; and they now refer to th 
only evidence against him, whioh is that o 
the native witnesses. Without going throug 
that evidence in detail, it may be enough to 
say that part of it is simply hearsay, and of 
an extremely unsatisfactory and loose charac- 
ter, to say the least of it, such as that of 
“Boonah,” who speaks of having seen a 
horse tied up near Mrs. Gordon’s house at 
12 o'clock at night, which she heard from 
some grooms was the horse of Lord William 
Hay, those grooms not being called. There 
is evidence of Lord William Hay coming 
to the house on a good many occasions and 
dining there very fiequently, but that is not 
evidence which, if.taken alone, would ot all 
lead to the inference of adaltery. - There is 
the evidence of a jampan bearer to the effect 
that, on three occasions, he, together with 
other bearers (it appears there would be four 
bearers of the jampan), took Mrs. Gordon to 
Lord William Hay’s house about 8 or 9 o’clook 
at night, it does not appearat what time in the 
year. According to his account the jampan 
bearers and the jampan remained oataide, viai- 
ble to all persons who might be passing, 
which would not point to the conclusion that 
the visits were of an adulterous, or even df a 
clandestine character. Farther, there is the 
evidence of a man of the name of Torab, 
who had been in the service of Colonel Gor- 
don from the year 1856 down to the present 
time, and this is the only witness who 
of any familiarities between Lord William 
and Mra. Gordon. His statement is to the 
effect that Lord William Hay frequently 
came to Mrs. Gordon’s when her husband 
was absent (indeed her hosband does not 
seem to have been much at Sim'a); that Lord 
William came to dinner fwo or three times 
a week, sometimes in company, sometim:s 
alone, and the witness goes on to say that 
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when he would take away the coffee, Mra. 
Gordon and LordeWilliam Hay would be 
sitting on a sofa together, he with his arm 
round her waist. This witness appeals in 
confirmation of his statements to the evidence 
of an ayah of the name of Peeran, who, 
if not supposed to have witnessed the same 
familiarity, still was constantly in the house, 
and would of course perfectly well know 
whether Lord William Hay was there: fre- 
quently or not. Tornb says that the ayah 
was aware of the frequency of Lord William 
Hay’s visits, and of the familiarity between 
Lord William Hay and Mrs. Gordon, and that 
he and the ayah were in the habit of discussing 
it together, and both of them discussing it 

ith Mrs. Byrne. He also states that in 
1e year 1862, when he was in Colonel Gor- 
on’s service, upon Colonel Gordon question- 
ng him concerning the facts to which he 
was then deposing, he denied all knowledge 
of them ; he adds :—“ Last year Colonel Gor- 
“ don gave me great encouragement ” (dilasa 
is the native word) “to speak the truth, 
“ and promised to forgive me everything if 
“I would; then I told the sahib. ” 

The ayab Peerun, upon being called, con- 
tradicts the evidence of Torab; and is, in 
fact, a witness in favor of Lord William 
Hay. She, instead of confirming the account 
which Toréb had given as to Lord William 
Hay’s frequent visits and his intimacy with 
Mrs. Gordon, says this:—“I was in Mrs. 
“Gordows service about nine years ago. 
“Know of nothing between her and Lord 
“William Hay. He only called on her 
“twice to my knowledge ;” this entirely 
agrees with Lord William Hay’s own account 
in his affidavit, where he says that he only 
enlled twice upon Mrs. Gordon ; one of bis 
visits belog to a certain extent on a matter 
of business, and that he dined once in the 
house of Colonel Gordon. She does speok, 
and so does one other witness, to an occur- 
redee, certainly somewhat extraordinary, 
vis, Mrs. Gordon going to Lord William 
Hay’s house at night, or late in the evening, 
breaking some of his windows, and cuttiug 
“some creepers outside the house. Pursoo, 
the other witness who speaks to this trans- 
action, represents that Lord William Hay 
declined to have anything to say to her. 
He says :—“ I told the sahib; he said, if she 
“won't go send for the guard, as she was 
“ drunk and might strike me with the knife. 
“ I persuaded her to go home.” ' That is all we 
know of that transaction, which certainly 
appears to thelr Lordships to be no evi- 
dence of adultery. 
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It bas been already said that their Lord- 
ships are of opinion that the only evidence 
against Lord William: Hay was that of the 
native witnesses. It is true that the Chief 
Court does speak of that evidence as 
being corroborated in one highly important 
particular by Mr.'Johnson, the: gentleman 
who was employed to get up the case. But 
their Lordships do not take the same view 
of the evidence of Mr.: Johnson. The pas- 
sege to whioh the Chief Court refers would 
appear to be this :—‘ One morning I was 
“taking my early ride about 7 or 7-80. I 
“saw Mra. Gordon coming down tbe 
u steps which lead out of Littlewood ; the 
“ayah was with her. I passed close to her, 


“but did not speak ; her hair was hanging 


“down.” It does not appear to their Lord- 
ships that the fact of Mr. Johnson meeting this 
lady between 7 and 8 o’clock in the morning ia 
company witha maid walking down steps, 
which would seem to be public ones, leading, 
it is true, to Lord William Hay’s house, but 
also to other places, does afford any corrobo- 
rative evidence which can be relied on of the 
statements of the native witnesses. 

The case, therefore, in thelr Lordships’ 
view, as far os-Lord William Hay is con- 
cerned, resolves itself into this: the only 
part of the evidence of any importance is 
that a native servant who in 1862 denied 
all knowledge of what he asserted in 1869, 
and this servant is contradicted by a fellow- 
servant whom he vouchea, 

Lord William Hay must be taken, as the 
Chief Court of the Punjaub properly as- 
sumes, to have given a general denial of the 
truth of this evidence; if that denial has 
not been specific, and has not been tested by 
cross-examination, the fault, having regard 
to his desire to be examined on commission, 
cannot be regarded as his. 

Under theese circumelances, their Lord- 
ships have come to the conclusion that this 
decree cannot be maintained. 

Their Lordships sre not unmindfal that 
they have, on more than one occasion, laid it 
down as a general rule, subject to possible 
exceptions, that they would not reverse the 
current findings of two Courts on a question 
of fact. But they consider that the circum- 
stances of this case are of so peculiar a ocha- 
racter as to take it out of the scope of that 
general rale. They are dealing with a juris- 
diction of an important and delicate charac- 
ter, new to the Courts of India. This is 
certainly the first case which has come before 
their Lordships, and probably not many suits 
of this description have been tried in India 
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It is to be observed that in this case it can 
scarcely be said that there have been two 
separate judgments, inasmuch as the Legisla- 
ture has‘ not thought it safe to entrust the 
Court below with the power of pronouncing 
decisions which would be binding if not 
appealed against, but have made these deoi- 
sions operative only on confirmation by the 
High Court, whose confirmatory judgment 
is practically the judgment in the avin It 
is farther to be observed that the Court 
below was clearly wrong in accepting as 
evidence against Lord William Hay the 
statementsof Mra, Gordon, andregarding those 


statements as-oconfirming the credibility of 


the evidence of the native witnesses against 
bim.: It is true that the: Chief Oourt distina 
guishes between the evidence ‘which was 
admissible as against the respondent and that 
which wasadmissible as against the co-respond- 
ent, At the same time they attach a good 
deal of importance to the finding of the Judge 
below. upon the oredibility of the native 
witnesses, based as that finding was in a great 
measure upon evidence not admissible, 

For these reasons their Lordships have 
come tothe conclusion that it is not ore of the 
cnses to which the ordinary rule above men- 
tioned should be applied. 

Their Lordships will, therefore, humbly 
~ advise Her Majesty to allow this appeal, and 
to reverse so much of the decree of the 
Chief Court of the Panjaub as is appealed 
against, and that in lien thereof the suit be 
dismissed as against Lord William Hay, 
with the costs in the Courts below and the 
costs of this appeaL s 





The 17th September 1872. 

l Present ; , . 

The Hon'ble F. B. Kemp and O. Pontifex, 
à as 8. 

Jurisdictios— Contract—Act XI of 1865 1. 6— 

Special Appeal— Act XXIII of. 1861 8.6 ol 4. 


Case No. 816 of 1872. 
Special Appeal from a decision passed 
the: Subsediadns Judge of East. Burd- 
wan, dated the 29th September 1871, 


affirming a decision of the Moonsiff of 


Suleemabad, dated the ist July 1871. 
Wureer Mullick Sircar (Plaintiff) Appellant, 
versus 


Nitumbinee Debes (Defendant). Respondent, 


Baboo Boykuntnath Pal and Mowlves Syud 
Murkumat Hosseindor Appellant, 


Baboo Bama Churn Banerjee for 
Respondent. 


took a lesse from defendant and a x 

m corte) wmn (Ei 418-10) aa due from the 
ta on account of rent, and on the of the babi- 
paid that sum to the defendant He then sued the 


for same, and was met with pleas either of 
t to the defendant or of ta by eacgament 
or the defendant's debts. He sued for 


the claim wes for money due under an 


that 

contract the re- ent of a sum under 
cogusable by a Ball 
1 


Cause Court under 
s 6, and that the caso fell under Ac: 
of 1861 a 6 ol.,4, and no special appeal would lis. 


Kemp, J.—Wa think that the prelimin 
objection taken by the pleader for the speci 
respondent must prevail. This is a suit 
recover a som of Rs, 478-10 and a fraction 
from the defendant under the following oir- 
cumstances. It is stated in the plaint that 
the plaintiff took a lease from the defendant, 
and that the defendant gave him a bakijaee, 
setting forth the sum of Rs. 478-10 as due 
for rent from the tenants of the property 
leased ; that, on the faith of that bakijase, 
the ‘plaintiff paid to the defendant Rs. 473-10 
in two instalments. The plaintiff then sued 
the ryots to recover the sums dye by them 
sccording to the ‘bakijaee, but was met by 
the ryots with pleas either of payment to the 
defendant or of payments by assignment for 
the defendant’s debts. The suit, therefore, 
was for a refund of this money. 


It is now contended that onder Section 27 


Act XXIII of 1861 no special appeal will 
lie against this decision, the amount claimed 


Bari 


_ | being under Rs. 500 and the suit being one 


of a nature cognizable by the Small 
Court under Act XI of 1865, 


‘We think it very clear that such is the 
case. Under Section 6 Act XI of. 1865, 
suits for money due under a contract or Tor 
damages, &o., where the demand does not 
exceed in amount the sum of Rs. 500, are 
cognizable by the Court of Small Causes. 
Now, this is clearly a claim for money due 
under an implied contract for the re-payment 
of Rs. 478-10 on the ground that that sum 
was not recoverable from the defendant's 
tenants. It was, therefore, clearly a case 
falling under Clause 4 Section 6 Act XXIII 
of 1861, and the appeal must be dismissed 
with costs. ` ; 
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The 17th September 1872. 
LA 


e 
D Present : 


the Hon'ble Sir Richard Couch, Kt., Chief 


y Justice, and the Hon’ble W. Ainslie, Judge. 


Ancient Documents—English Rule of Lawo—lIts 
Applicability to’ this — Admissions — 
stoppel. 
Regular Appeals a decision passed 
by the Subordinate Judge of Sarun, 
dated the 81st December 1870. 


Case No. 71 of 1871. 
Mussamut Phool Bibee and others (some of 
the Defendants) Appellants, 
versus 
oor Surun Doss and another (Plaintiffs) 
Respondents. 


Baboo Chunder Madhub Ghose for 
Appellants. 


Mr. R. T. Allan and Baboo Sreenath Doss 
for Respondents, 


Caso No. 75 of 1871. 


Mussamut Luteefoonissa (one of the Defend- 
ants) Appellant, 


CET sus 


Goor Surun Doss and another (Plaintiffs) 
Respondents. E 


Mr. C. Gregory for Appellant, 


Mr. R. T. Allan and Baboo Sreenath Doss 
for Respondents, — 


Couch, CJ.—Tire plaintiff is the por- 
chaser from one Asgur Ali of the entire 
ayma mehal Mokdoompore Hubeeb alias 

owaree, with the exception of 56 of 
land, under a conveyance dated 17th Septem- 
ber 1867, which purports to have bean exe- 
cuted for a consideration of R., 88,500, 
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This village was granted as an ayma by 
the Emperor Mahomed Shah in 1724 A. D., 
under a sunnud of the llth Zilhij of the 
seventh year of his reign, to Shaikh Khissal- 
ooddeen and Shaikh Bhola. This sunnud 
is not on the record, but the originals of two 
firmans of the 24th Zilhij and 15th Mohurrum 
of that year have been put in by the plaintiff. 

It is alleged that, in the tenth year,of the 
reign of the same Emperor (1727), a grant 
wns made to the same persons of Mouzsh 
Kélee (in Zillah Tirhoot), and the plaintiff 
hes put in copies of two papers relating to 
this estate under the seal of Casee Meer 
Mahomed Ameen. . 

It is said that Shaikh Khissalooddeen and 
Shaikh Bhola, also called Taiboollah, made 
an arrangement between themselves by which 
the former took the whole of Mouzah Kélee 
to himself, and the latter took the whole of 
Mukdoompore Hubeeb to himself. This 
allegation is supported by a written instru- 
ment dated 15th Rubee-ool-awul 1144 H. 
corresponding to the Evglish year 1781, pur- 
porting to be a declaration made by Khisaal- 
ooddeen in the presence of, and reduced to 
writing by, a Cazee. : 

The plaintiff's next documents are intended 
to show that this property, Mourah Muk- 
doompore Hubeeb, was dealt with by Bhola 
aud his successors as wholly their own and 
free from any claim on the part of the heirs 
of Khissalooddeen. 

First, there is o conveyances in lieu of 
dower dated 27th March 1764, by Shaikh 
Taiboollah to his wife Bebee Falhmeedah of 
the whole of this village (which it will be 
convenient to call by its shorter name Kow- 
aree) with other properties. 

Nex, there is a deed of gift by Bebee 
Fahmeedah dated 6th February 1782 to 
her two deughters-in-law, Bebee Kureemun 
(or Kuroowun) and Bebee Hingun, by which 
she gave them a half of oiehale of Mouzoh 
Kowaree and other properties. In this docu- 
ment Faohmeedah describes herself as holding 
the whole of certain lands in Bagh Tej Khan, 
&o., and a moiety of Mouxzah Kowaree under 
a gift made by Taiboollah. - 

e next exhibit ia a deed of gift by the 
same Fahmeedah to her grandson Taleb Ali, 
dated 16th December 1784, of one-half of 
Mousah Kowaree and other lands, In this 
document Fahmeedah speaks of herself as 
bolding under the conveyance of 24th March 
1764, in lieu of dower, executed by her 
husband Talboollah, and again recites that, 
up to date of execution of the deed, she was 
in possession of the entire landa of Bagh 
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Tej Khan and of one moiety of the aymah 
estate Makowaree, : 

Both these deeds bearing Felhmeedah’s 
name tre to some extent inconsistent with 
the conveyance by Taiboollah, and the second 
deed is inconsistent with and entirely ignores 
the first. It is not possible to explain the 
discrepancy by showing that, a Fahmeedah 
took 16 annas of Mouzah Kowaree from 
Taiboollah, she might have described her- 
self in each deed as owner of so much as she 
wns then dealing with—for this is not what 
she has done; at least if, as is possible, she 
dias done go in the second case (the gift'to 
Taleb Ali), she certainly did not do so in the 
first (ihe gift to the daughters-in-law), 
-There appears to be no reason why there 
should be any variation in the mode of de- 
scription adopted in the two deeds, and it is 
difficalt.to conceive why. if she was really 
proprietor of the entire Monzah Kowaree, 
she should not have snid so in the first deed 
and linve given a fourth part of the whole, 
instead of desoribing herself as proprietor of. 
the half, and giving a half of thnt half. 
But, looking at the other gifts contained in 
these doeds, it is evident that Fahmeedah 
was not merely desoribin 
ference to what she was then dealing with, 
although she might actually be owner of a 
larger share; but that she was setting oot 
her whole title. If we can explain her 
speaking of herself 'in 1784 as proprietor 
of half of Kovwaiee, notwithstanding the 
gift of ,1782 and the recital in that deed, we 
cannot possibly do so in the case of Bagh 
Tej Khan. To hold her to have been pro- 
prietor of auything in this village ia 1784, 
we must hold that the first gilt of 1782 
had never taken effect; bot plaintiff relics 
upon it as having taken effect, aud there is 
not even a suggestion that one part was 
operative, and the rest inoperative. So that, 
finding that Fuhmeedah still describes her- 
felf as proprietor in Bagh Tej Khan of that 
which she had given away in its entirety, 
it seems to us that we must take it that she 
had no intention of describing herself as 
proprietor in Kowaree of anything less than 
the maximum share which she had ever held. 
This description, no doubt, is inconsistent 
with the terms of the conveyance of 1764 
by Taiboollah, bat the resale is, in our opinion, 
that we ought rather to hold that Tuiboollah 
. profossed to convey more than he had (nud 

remembering that this was a transaction be- 
tween husband and wife, which is frequently 
a mere blind-for third parties, this would be 
by uo meuns, surprising), oF that bermeen 


herself with re- | 


1764 and 1782 Fahmeedah had allowed a 
portion to go out of hew hands, than hold 
that she actaally held double the quantity 
that she mentioned in the two deeds. ; 

Next, we come to a document which 
purports to record the sale, or, as it is styled, 
the gift for a consideration, of the 2 annas 
share which Bebee Hingun took under 
Foalimeedah’s gift of 1782, by the said Hiu- 
gon, to Taleb Ali. This is dated 5th Janu- 
ary 1791. 

The preceding deeds are not proved by ` 
any direct evidence. Plaintiff relies on their 
antiquity, and on the fact that they were 
certainly produced before the resumption 
officer in 1884, if not before. 

The plaintiff has thos far shown his titl 
to 10 annas of the estate: he then claims fı 
Taleb Ali’s 2 annns by inheritance from hi 
mother Kure: mun, to whom Fabmeedal ha 
given 2 annns in 1782, It may be remarked 
in passing that Kureemun had two sous and 
two daughters, as shown by the pedigreos 
pot in on either side, and it is not stated 
how the whole 2 annas could bare come to 
the one son to the exclasion of the other 
three children. 

This accounts for 12 annas, but the other : 
4 annas is not yet accounted for. The plaint 
eets aut thet “on the 2nd Suffur 1198 H. i 
“ (1784), Mussamot Fahmeedah executed 
“a derd of gift bestowing 3 annas of the 
“ aforesnid ` mouzah upon her grandson, 
“Shaikh Taleb Ali, son of Shah Ushraff 
© Zuman, and made over 2 annas to Mussamut 
“ Kureemun-niasa, alias Kuroownn, widow of 
“Shah Ushruff Zuman, her son, and 2 annas 
“to Mossamot Hingun, widow of Noor Ali, 
“her son, and 14 beegahs to each of her 
“ four daughters, Bebee Sundul, Bebee Hyatee, 
“ Bebee Peerun, and Bebee Dhoobun.” Now, 
passing over thd fact that the gifts to Kuree- 
mun and Hingun preceded the gift to 
Taleb Ali by very nearly two years, and 
that there is nothing to show the time’and 
manner of the gifts of 14 beegalis to ench 
daughter, although all these transactions are 
here brought together as if they were con- 
temporaneous, we wish to call attention to a 
pecoliaiity in the langunge used. Koreemun 
and Hingun are described as the widows of 
Fabmeedah’s two sons, to whom she made 
the gifts of 2 annas each: thus clearly the 
two sous died before their mother, bat the 
plaint immediately goes on to speak of them 
as surviving her, in the following, words :— 
“The remaining land of the £ annas share 
“(i e, after deducting 4 x 1456 beegabe) 
“devalved by right of inheritance upon 








1872.] Oivi! THE WEEKLY REPORTER. Rulings. i 487 





e 
“ Shah Ushroff Zaman and Noor All, her| If Fahmeedah held 8 annas of Monzah 
“sons, aud in gentalogion! succession passed | Kowaree and died, leaving surviving her two 
“to the vendor Shaikh Usghar Ali.” sons and es operas shares of as 

Here we have a statement which is not | daughters under the omedan law’ wou 
only wholly inconsistent with that which have been 1 anna each, and the sons would 
immediately precedes it, but we bave further have taken 2 annas each. We do not 
an entire fuilure to, attempt to account for know positively whether any, and which, of 
the exclusion from inheritance of the four | these six children survived their mother ; but 
daughters of Fahmeedab. as all except Noor Ali left descendants, 


song its there is no particular reason to conjecture 

At this point it will be convenient to refer that they died in her lieftime ; but even 
to the allotments of 14 beegale each said supposing that some of them dia dis in the 
to have been made by Fahmeedah to her | other's lifati if sho. chose ito mako A 
daughters. As already observed, there is | 3...) 4: ? itis b 
bo written instrument of gift, and it is assert- atria n by gut balore ber deniiy IAN bY 


no means improbable that she should have 
ed by the prosent appellants that there never obegerved in that distribution that scale which 
as such a gift, but that the four daughters 


h the law would have prescribed had they all 
k by inlieraence l anua each out of the survived ; or, imother words, that she should 
annas, which: formed the estate of their | have treated each child’s representatives as 
other. On this point, we hgve the evi- | justly entitled to what that child would have 
dence of a petition filed on 12th September | taken had he survived his mother. 

1884 by Taleb Ali in the Resumption of- Thus the gift of 2 annas to the family 
cer’s’ Court, in which he distinctly says | of each son, and 1 anna to that of each 
e enaa ii ETA iy i daughter, was a most natural arrangement 
s pu š l & d 

in by the plaintif in this case, and eppears if the whole estate consisted of 8 annas, an 


a furnishes a not unimportant indication of 
to us to be evidence of the strongest charac- | what the estate really comprised. We know 
ter, and to show beyond a doubt that plain- 


t th doubt as to Talbool- 
tiff’s claim must be limited to 12 annas at the bat right to 3 rae ang es Fe nce 
utmost, if he can got evon that, It will although, in 1764, , Taiboollah professed to 
also Be obesrved that, in another place, vis., give or sell the whole 16 annas to Fahmee- 
Taleb Ali’s petition of 29th May 1829 re- dah, yet, in 1782 and 1784, Fahmeedsh 
ferred to another docament put in by the speaks of herself as in possession of 8 annas 
plaintiff, we find him describing the 4 annas by virtue of that transfer. Then we also 
share of Mussamuta Kureemun and Hingan | now that the original grant in 1724 was to 
os a specific quantity of 56 beegahs, and, | Knissslooddeen and Taiboollnh jointly, and 
farther that, in the plaint, no boundaries of although a statement in writing by Khisaal- 
the, excluded lands are given; and that it| ooddeen dated in 1781, by Shak he dis- 
would be impossible, on the evidence, to | olaims all interest in Movsah Kowaree, ' is 
frame a decree capable of execution, as no 


produced, we do not think it is altogether 
ea say where these 56 beegnhs are to be | eatablished that the claim was abandoned. 


In 1867, Usghur Ali put forward in 

The deeree of the Principal Sudder Ameen | another suit a very singular document, which, 
of Barun, dated 17th August 1852 (con- | professes to be a declarntion by Babadoor Ali, 
firrhed by the Sudder Court on 27:h April | grandson of Khissalooddeen, dated the 25th 
1854), in Imam Buksh’s suit against Fuzul | Apiil 1828, made before a Cazee. He again 
Ali and Usghur Ali, for 4 gondohs of puts it in in evidence in this suit. Woe know 
Mouzah Kowaree by purchase from Waris ‘nothing whatever of the history of this 
Ali, has been relied on as showing that | document, nor has any explanation of its 
Bebee Hyatee, one of the daughters of | never having been brought forward in any 
Fahmeedah, held a share in the estate, and vot | litigation for 89 years been given. We 
a specified number of beegahs. It by itself | are not told under what clroumstances it 
is hardly sufficient to do this, but it is con- | was drawn up, or what induced Bahadoor 
sistent with the case which appears to be at that particular time to come forward 
established by the other evidence. d volunteer such a statement, nor do we 

This finding, that what each of the|Know in whose custody it was. I think I 
daughters of Fahmeedah took was not a| may sny that we have good reason to suppose 
defined allotment of 14 beegahs, but a share of | it was not made over to Taleb Ali at the 
1 anna in the entire village, is very importaut. | date on which it professes to have been 
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written, for if Taleb Ali held this important 
document in his hands in 1834, he would 
assuredly have backed the declaration of 
Khissdlooddeen, which he then produced to 
show_his title in Mouzah Kowares, by the 
‘production of this document, more especialy 
when we find that in those very resumption 
proceedings, Bahadoor Ali was named in the 
statements prepared in the Collestor’s office 
as one of the owners in possession. When 
this paper-reached Taleb Ali, or his son 
Usghur Ali, and go passed on to the hands 
of the plaintiff we do not know, but at lost 
we find it produced in a Criminal Court, and 
not only have we no direct evidence to 
tablish its genuineness, but we really have 
no satisfactory voucher for its antiquity ; for 
the signature and seal of a Cases is anfor- 
tunately evidence of very little weight by 
itself. But although we do not think the 
plaintiff’s case in any way shengthened by 
this document, it is worth looking at for the 
purpose of getting a little more light thrown 
on the early history of tbis property. In 
the firat place, the plaintiff by this paper 
explains how it came about that the grants 
of the two villages of Kowares and Kaleo, 
one lying in what is now the district of Sarun, 
and the other in Tirhoot, came to be drawn 
up in the joint names of Khissalooddeen and 
Bhola. We find that they were first cousins, 
their fathers having been brothers. Then 
we léarn that in 1189 Fuslee, corresponding 
to 1731-82 A.D. Mouzoh Kélee was lost 
to ,the grantees, who appear to have been 
unable to hold it against the wishes of the 
local authorities ; but turning back to Khis- 
salooddeen’s declaration, we see that this 
loss followed almost immediately on the aban- 
donment by him of any claim to Mouzah 
Kowaree, that abandonment being dated in 
1781. Under these circumstances, it is not 
to be wondered at if Khissalooddeen made a 
struggle to get back into Kowares. It is to 
be noted that in the disclaimer of 1781 the 
twb properties are described as coming from 
the maternal grandmothers of each of the 
two cousins, who would thus appear to take 
no interest in each other’s properties ; and 
that they are spoken of as being only gene- 
ral managers for the various parties respect- 
ively entitled to share in the two estates. 
The owners of Moorah Kélee disputed and 
opposed these proceedings, stating :— We 
“have executed n razeennmah for the pur- 
“pose of obtaining an imperial firman 
“ owi to our near relationship to you. 
“What interest has Shah Bhola in our 
“estato? And tho owners of Mukdoom- 


'Dhoopun, purporting to be on behalf of Sa 
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“ pore also similarly opposed.” Yet we hear 
no more of Taiboollah’s e®&sharers, Nojamut- 
collab, Sulamutoollah, Usumtoollah, and Bad- 
diooz-zuman, who arenamed in the document, 
but in 1764 Taiboollah is found professing 
to deal with the whole of it as his own, and 
in 1782 and 1784 Fahmeedah is dealing 
with the half of it. 

At or about the dates abovementioned 
(1782 and 1784), the names of the grandsons 
of Khissnlooddeen had again turned up as 
parties interested in the villege. In the pro- 
ceeding of the Deputy Collector of Sarun 
dated 81st March 1835, we fnd a report by 
the record-keeper dated 18th December 
1884, which recites that in 1202 Faslee 
(1796 A.D.), a statement was filed onder 
signature of Roostum Ali, son of Be 


doollah and Bahadoor Ali (graudsons of Khi 
selooddeen) and Choolhai, Taleb Ali, Bebee 
Dhoopun, Bebee Peerun, Saheb Alum, 
Imem Buksh, and Enayet Ali (descendants 
of Bhola), in answer to a proclamation under 
Section 25 Regulation XIX of 1798. Now, 
although this paper does not purport to be 
signed directly by Taleb Ali, yet ıt is, as far 
as we know, the only answer that was ever 
put in to the call made by the Government 
under the Regulation, and it must be borne 
in mind that, under Section 27 of the Regu- 
lation, the grant, if unregistered within the 
prescribed time, became invalid as far og re- 
garded exemption from payment of revenue, 
unless specially admitted under Section 26. 
So thatit isin effect the answer to the pro- 
clamation made by, or on behalf of, the 
grantees then in possession. 

That Section gives the form of proclama- 
tion to be issued by every Collector requir- 
ing all persons in possession of lakheraj land 
of avy description to come in and register 
their grants. Amoug other information re- 
quired from the occupant was the name of 
the present possessor, “ and if he be not the 
original grantee, his relationship to him, and 
whether he succeeded to the land hereditarily, 
or by purchase, or what other mode.” The 
report goes on to state that the reporter 
(the record-keeper) was unable to submit 
any information as to the authenticity of the 
deeds of grant, as they had not been pro- 
duced; but he refers to the papers of the 
canoongoes of the pergunneh for the year 
in question (1202 F. S.), and states that 
these papers coutnin, among the names of 
the parties then in possession, the names of 
Behadoor Ali and Sadoollah (grandsons of 
Klissalooddeen). Another register of 
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Jaktheraj estates of the same year is also men- 
tioned, which comtains similar information. 
The report then goes on to state that a re- 
gister of lakheraj properties prepared in 
1208 Fuslee (1801) includes the village which 
is the subject of this suit, and that it gives 
the name of Taleb Ali as possessor of one- 
half, ond of Choolhai, Hingun, Saheb Ali, 
Raheem Ali, brother of Roostum Ali, and 
Imam Buksh as possessora of the other half. 


The report next refers to a copy of a re- 
gister of Nawab Hosbyar Jung Bahadoor 
for the year 1180 F. S. (1773 A.D.), which 
contains an entry to the effect that this 
village was held by Taiboollah, the brother 

f the Cazee, from previous to the time of 

awab Sooraj-cod-dowlah in 1165 F. 8. 

758 A. D.) ’ 


Then comes a reference to a triennial 
register, which shows this village to have 
been then recognized as ayma, and con- 
tains a memorandum relating to it to 
the effect that the old recorda of the years 


1168 1169 1171 1178 
| 1761 } l ines} fa | 1768 ¢ 
tives} {izoot {arr} {ites} 


exhibit this village as Ayma Mudud Mash 
standing in the name of Khissalooddeen and 
Sheikh Bhola, at present owned by Taleb 
Ali, grandson (son’s son) of Bhola, Saheb 
Alom, Ahmed Ali, Ruoheem Buksh, and 
Waris Ali, grandsons (daughter’s sons), and 
Bahadoor All, heir of Shaikh Khissalood- 
deen. 


It may be that the papers of all these 
years do not contain the names of Bahadoor 
Ali, but this is not of much importance ; for 
if the papers of ovly one year contain this 
name, it shows that, at a time Jong subse- 
quent to the alleged surrender by Khiasal- 
ooddeen, his grandson’s name was found on 
the public accounts a8 a party interested in 
the estate. 


When the resomption proceedings were 
pending, Taleb Ali alone, of the members of 
the families of Khissalooddeen and Taibool- 
lah, came forward to contest the right of 
the Government to assess the village, as far 
as appears on the record before us; but the 
matter is not very distinctly shown. The 
proceeding of the Deputy Collector refers to 
three petitions put in on the 29th May 1829. 
Whether this reference is part of the report 
of the record-keeper above referred to or an 
independent statement, we cannot say. Only 
two of these petitions are set out, one by 





Taleb Ali, and one by Mussamut Soliman, 
claiming by purchase from Shaikh Choollai. 

It is then said that, “on the said date” 
(this reads as if it meant on 29th May 1829, 
but from the lest words of the Collector’s 
serishtadar’s report of 16th July 1882, it 
would seem to be some later date, probably 
lth July 1884), a proceeding was recorded 
under Section 15 Regulation II of 1819, and 
on this Taleb Ali on 7th February 1885 put 
in an answer, and on the llth idem Golam 
Moortuzra and others put in a petition and 
asked to be made defendants ; but in the end 
the enquiry seems to have been conducted 
only in the presence of Taleb Ali, and the 
claim of the Government to assess the estate 
was dismissed. But though this was the 
case, we see from Taleb Ali’s petition of 
29th May 1829, that at that time he had ab- 
solutely (supposing all the transactions to be 
bona fide ones) no interest whatever in 
Mouzah Kowaree, for he therein says he had 
conveyed by a “ bye-mokasa” all his interest 
in the estate to his wife Bebee Peerun, and 
had put her in possession. The mere fact of 
his being the only person who attended to 
defend the title against the claim of the 
Government is therefore not very material, 
when we find the Collector carrying on the 
enquiry in the presence of one who, by his 
own showing, had no immediate concern in 
the matter. 

From 1885 to 1848 we know nothing of 
the estate. It is true that the plaintiff pots 
in a copy of the deposition of Bishen Dyal, 
putwaree in 1848, and an extract from some 
register of the Collector’s office, dated 80th 
November 1848, containing a return by the 
Thakbust Ameen, and that, on the other hand, 
the defendant has put in a proceeding at the 
time of the survey, dated 10th May 1844, 
in which Imam Buksh alone conducted the 
proceedings in a claim for rectification of 
boundaries between Kowaree and Sunse- 
poora ; but these papers are of no value in 
this suit, 

In 1848, we find that proceedings under 
Act IV of 1840 were taken in the Magis- 
trate’s Court. One Sultan Ali, alleging him- 
self to be sul-lessee of Sulabut Hossein, to 
whom Monowar Jehan (a daughter of 
Usghur Ali) had nominally leased the entire 
16 annas of Mouzah Kowaree, though she 
was in actual possession of only 8 annas, the 
other 8 annas being the share of Shaikh 
Furl Ali, brother of Usghur Ali, appeared 
ou one side, and Monowar Jehan came for- 
ward on the other, nsserting that she held 
the entire 16 annas under a deed styled a 
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deed of “roo-munaie” from her grand- 
mother Peerun, and admitted having taken 
possession of the village, but asserted that 
she was'legally entitled to do so. 

Usghur Ali and Fuzl Ali, and Zynub, 
the wife of the latter, all of whom appear 
to have been made parties to the proceed- 
ings, did not appear before the Magistrate, 
The Magistrate found that Monowar Jehan 
was entitled to retain possession of 8 annas. 
Both parties appealed to the Judge, who de- 
clored the proceedings to have been fraudu- 
lently instituted by the lessees in furtherance 
of the claims of Usghor and his daughter 
Monowar against Fuzl and his wife Zynub. 
For the purposes of the present appeal, these 
proceedings of the Magistrate nnd Judge are 
not of importance, but they introduce two 
statements made before the Magistrate on the 
29th February 1848 by Sulamut All, defend- 
ant No. 9, now an appellant, and Sukhawut 
Ali, ancestor of defendants 12 to 16, also 
appellants. Sukhawot Ali’s statement is no 
more than this, that Sulabut Hossein obtained 
a lease of Monowar Jehan’s share in Kowaree, 
and collected one year’s rent from the tenants. 
He says nothing whatever as to the nature 
and extent of Monowar Jelan’s interest. 

Sulamat Ali also says that Sulabut Hossein 
took a lease from Monowar Jehan of her 
share, and held it for one year, but in the 
following year fell into arrears, and he (Sula- 
mut) was appointed suzawal to collect the 
rents of her share in the said mousah, 

The Subordinate Judge seems to be in 
error when he says Sulamut Ali, in giving 
his evidence, stated in the clearest terms 
that he had no interest ‘in Mousah Muk- 
doompore. 

There is a passage in the Magistrnte’s 
decision which bas been relied on, namely, 
“the statements of Imam Buksh, Sulamut 
“ Ali, aud Sukhawut Ali, as contained in their 
“ petition and examination, support the state- 
“ ment of Monowar Jehan, and referred to 

. “other particulars ;” butit would be very un- 
safe to place any reliance on this brief note, 
which may have been all that was necessary 
to set out for the pu: poses of that judgment, 
but which appears to be hardly accurate ; for 
the statements in the examinations distinctly 
refer to a “ share,” whereas Monowar Jehan’s 
statement as given by the Magistrate refers 
to the entire village, and one con, hardly 
suppose that, if Sulamut Ali was supporting 
Monowar Jeban’s claim to the entire village, 
he would have used the word “share.” The 
whole of these proceedings under Act IV of 
1840 bear evident mæ: ks of being, what the 
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Sessions Judge described them to be, frauda- 
lent, and only show that there was a dispute 
in the family in which the lessee of Monowar 
had gone over to Zynub, while those who 
had, or now, put forward claims inconsistent 
with Monowar’s were found on her side. 
What led to this dispute is, as usual, kept in 
the dark. 

We then come to a quantity of infructuons 
litigation respecting malikana land and lands 
situated in Bagh Tej Khan, in the shape of 
Tent-suita, in which various attempts were 
made to get the question of title decided 
incidentally, but no one would take the 
straightforward course of coming into Court 
with a suit directly framed for the purpose 
of having titles declared. 

Meanwhile, on 21st September 1859, Zynu 
who claimed ander a “ bye-mokasa” from he 
husband Fual Ali, dated 29th July 1844, is 
snid to have executed a will in favor of 
Usghur Ali, the wording of which is pecu- 
liar, and is calculated to lead to the inference 
that the alleged “ bye-mokasa” was a mere 
paper transaction; and accordingly, very short- 
ly afterwards, on the death of Zynub, we 
find Uaghur Ali as party to a proceeding 
under Act XIX of 1841, setting up his title 
by inheritance from his brother Fuzl Ali, 
avd at the same time claiming under the will, 
while: his son Gowhur Ali was claiming 
adversely to him under the deed of “ roo- 
munaie,” executed by his grandmother in 
1824. 

In 1858, in the suit of Imem Buksh 
versus Mungnee Gope, a declaration purport- 
ing to have been made by Saheb Alam on 27th 
March 1795 was brought forward. Saheb 
Alum is the ancestor of the appellants, 
through whom they claim Bahadoor Ali’s 
share, on the ground that Bahadoor Ali, who 
was sole surviving representative of Khissal- 
doodeen, married Saheb Alum’s daughter, 
Shah Bebee, and died leaving her as his 
sole heir, and that she then died leaving ther 
father her only heir, and thus the 8 anuas of 
Khiasalooddeen came into the family of the 
appellants. In this document Saheb Alum 
appenrs to declare that one-half of Mouzah 
Kownree was given by Fahmeedah to Taleb 
Ali; that Taleb Ali’s mother, Kureemun, for 
fear of her elder son, Choolhai, had given this 
in trust to him (Saheb Alum) to be surrender- 
ed to Taleb Ali on his coming of age; and that 
this event having occurred, Taleb Ali had 
received the property and examined and 
passed the accounts. “4 

He then goes on to say that the remaining 








8 annas was divided into eight portions, four 
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:of which belong to Kureemun and Hingun, and 
one of the remainiitg four, being equivalent to 
14 beegahs, to himself, and a similar portion 
to three sons (named) of the other three daugh- 
ters of Fahmeedah. He then winds up with 
a declaration that nothing but the aforesaid 
14 beegahs belong to him. . 


Granting that Taleb Ali might have 
exacted from Saheb Alum a declaration that 
the poasession held by him was only as 
trustee, so as to bind him for the future and 
prevent his setting up any olgim to .theee 8 
annas, there was no occasion to bring in the 
farther details, One would also have been 
inclined to think that there would have been 

ome notice of a release in writing by Taleb 

li to his trustee. We know nothing of the 

istory of this document from the date of 
ts execution until it turned up in this suit 
58 years later. ; 


The defendant attempts to show by pro- 
duotion of a mortgage deed, dated 22nd 
August 1795, by Saheb Alum, to Chutter 
Lall Singh, that, immediately after the date of 
this declaration, Saheb Alum was claiming 
to deal with a share of the village consider- 
ably larger thau 8 annas ; and, on the other 
hand, the plaintiff puts in a lease by Taleb 
Alito Beni Geer, in which he describes him- 
self as owner of the entire 16 annas, of 
Mousah Kowaree, dated 28rd February 
1795. 


The first of these was brought into Conrt 
in 1858, ond the second in 1870. Both are 
of equally little value ; indeed both are open 
to the suspicion of being spurious. No reli- 
ance is, we think, to be placed on the declara- 
Wo} of Bahadoor Ali of 25th April 1828 to 
ahde that he was then alive, but there is the 
statement in 1202 in answer to the proclama- 
tion under Regulation XIX of 1798, which 
shows that both he and his brother Sadoollah 
were then living, so that it is impossible to 
acedunt for Saheb Alum having possession at 
that time of an 8-anna share, besides what he 
inherited from his mother ; and, ou the other 
hand, plaintiff, who puts in the statement of 
Saheb Alam of the 27th March 1795, by 
which the distribution of the 16 annas be- 
tween Taleb Ali and Taleb Ali’s mother and 

} Mussamot Hingun and himself (Saheb 
Alum) and the sons of the other daughters 
of Fahmeedah, cannot at the same time show 

| that, on the 28rd February of the same 
Taleb Ali held the entire 16 annas. 

But a few years later we come to something 

{ which is at least not open to the suspicion 

: Of being a fabricated document. This is the 


year, 


decision of the Oivil Court of Sarun, dated 
16th December 1812. This sets out that 
the plaintiff Taleb Ali alleged himself to be 
‘owner of one-half of Mouzah Kowares, whioh 
he conditionally sold to Chutter Lall Singh 
in 1212 (1805), giving him an agreement in 
writing ; and that Chutter Lall Singh had 
subsequently, in 1807, taken a mortgage from 
Saheb Alom (surrendering to him this agree- 
ment) as seourity for ce! tain outstanding debts 
to which the sum paid on the conditional 
sale wos added, whereas he (Saheb, Alum) 
had no interest in the said half of the ayma 
mouzah, except es lessee in his own name of 
one-third, and his son Imam Buksh’s name 
of two-thirds ; and he prayed that the agree- 
ment of conditional sale might be restored 
to him on his paying the amount received 
from the purchaser. This suit was insti- 
tuted in 1809, and remained on: the flle 
till the end of 1812 when it was dismissed 
on default, after notice that the plaintiff had 
withdrawn his claim; but without any deed 
of compromise being filed. This document 
shows this nt least, that in 1809 Saheb Alnm 
was setting upa claim atterly inconsistent 
with the decluration of 27th March 1795, 
and that at that time, if not earlier, there 
were dissensions in the family, and the setting 
up of fraudulent documents had, or was 
alleged to have, begon. If this declaration 
by Saheb Alum in 1795 had existed in 1809, 
we can hardly suppose it possible that we 
should have heard nothing of it in the suit 
in 1812, or again in 1884, 

The “ bye-mokasa” by Taleb Ali to his 
wife Peerun is frequently alluded to, and it 
is asserted that Peerun got the whole mouznh, 
less the daugliter’s share, under it It 
is not with the record, and we do not find 
that its date is anywhere mentioned, except 
in the declaration of Bahadoor Ali, where it is 
given as 24th Mohurrum 1280 H. (A, D. 
1815.) This transaction is alluded to in 
a statement of Taleb Ali of 15th May 1829, 
and in the Deputy Collector's proceeding 
of 8lat March 1885, in which the substance 
of a petition by Taleb Ali duted 29ih May 
1829 is set out. In the one he speaks of 
her being “in possession of the mouzah afore- 
said,” and from the body of the statement 
this would appear to be the entire mouzah, 
leas 26% beegahs, the share of Saheb Alum, 
and parts of the shares of Hyatee and 
Dhoopun; in the other, he says that “he 
“ put his wife Peerun in ion of the 
“said mouzah, exclusive of 112 beegahs 
“ possessed by the heirs of the above named 
“ Mussamuts,” namely, Kureemun, Hingun, 
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and the four daughters, —in other words, he 
put her in possession of one-half. 

On examination of the materials on the 
record, very little information as to the state 
of the families and the enjoyment of the pro- 
perty is obtained. In the long gap from 1782, 
when Kélee was lost, to 1764, there is not 
a spark of light; from 1764 to 1784, we find 
thai the documents filed leave us in uncertain- 

as to the extent of Fahmeedah’s interest, 
while other documents referring to the same 
period, not before us, but quoted in the Depu- 
ty Collector’s proceeding of 1885, tend to 
increase the doubt whether Khissalooddeen’s 
abandonment of interest in Mousah Kowa- 
reo was actually cariied out, assuming the 
document to be genuine. Then, we come 
to a merely nominal proceeding af 1791 in 
Hingun’s gift to Taleb AJi ; next to the return 
to the Collector’s proclamation and other 
papers of 1795 distincly setting forth the 
names of Khiassalooddeen’s heirs as part 
owners of the village, and to some very doubt- 
ful proceedings by both parties in the same 
year, and then to some steps taken in 1807 by 
Saheb Alum inconsistent with Taleb Ali's 
alleged rights, Then, there is a gap again 
till 1829, Into which is interpolated a de 
claration by Bahadoor Ali in 1828, and the 
“roo-numaie” deed of 16th June 1824, In 
1829, some proceedings connected with the 
resumption of the lakheraj are found, in 
which Taleb Ali does not appear to be 
quite clear as to the position to be taken up; 
then, in 1835, the olaim of the Government 
to declare the grant invalid is dismissed, 
Taleb Ali only (who by his own showing 
was nota party directly interested) appear- 
ing before the Collector to support the grant. 
Next, in 1848 and 1844, we find Usghor 
and Fosl's names given in some papers as 

roprietors, and on the other hand Imam 

uksh contending as a propridtor with the 
proprietor of an adjoining estate for rectifi- 
cation of boundaries. 

Again, in 184445 and 1847-48, we find 
the deed of “ bye-mokesa” by Fuzl and Zynab 
put forward, immediately followed by a dis- 
pute between Monowar Jehan and Zynub, 
which in 1848-49 took the form of an Act 
IV proceeding, in which Usghur is shown to 
have been backing his daughter. Then we 
come to various rent-suits extending from 
1851 to 1859 by Sukhawut Ali and Imam 
Buksh, and the lessee of Gowhur Ali, in all of 
which various questions of title were raised 
but left undecided. There was also an attempt 
in 1856 to get an adjudication of title which 
failed either from a disagreement between the 


oo-plaintiffa, or because, as alleged, Monowar 
Jehan’s name had been used without author- 
ity. Then we come to the proceedings 
under Act XIX of 1841 in 1860, when 
Usghur in effect repudiates the “ bye-mokasa” 
by Fusl to Zynub, and also in a measure 
Zynub’s will in his own favor, and Gow- 
hur repudiates bis father's title in toto, and 
sets up the deed of “ roo-numaie.” 

Then, in 1866, we find Usghur leasing the 
whole estate to Doorgapershad, who wholly 
failed when he tried to obtain rents by a 
suit under Act X; and in 1867 the present 
plaintiff professes to have purchased Usghur’s 
title, notwithstanding the law-suits which 
were manifestly in prospect for the large 
sum of Rs. 88,500. 

It seems to us simply impossible to sa 
with certainty what was the real atate of th 
titles and enjoyment of the property at any 
one time in the whole course of the last 140 
years, unless the year 1795 (1202 F.S.) be 
taken as a point at which it is determined. 
Bat if we hold that there is some certainty 
about it in this year, the plaintiffs title falls 
to the ground. The case is in no way mended 
by the oral evidence, for although the plaintiff 
has called and examined a very large number 
of witnesses, there is a sameness about their 
evidence which makes it of no value—one 
set of witnesses go back and give the whole 
history of the property to a time long before 
they could have any personal knowledge ; 
the others who do not back beyond 
Usghur . Ali’s lifetime seal prove nothing 
satisfactorily as to Usghor’s occupation and 
enjoyment of the rents, and one and all fall 
into the mistake about the rent-suit of Doorga- 
pershad, which they describe as gained in 
the District Court but lost in the High 
Court, whereas, though he got a decree from 
the Deputy Collector, it was reversed in the 
Zillah Court, and the High Court confirmed 
the Zillah Court’s decree by dismissing the 
special appeal. If this be oalled only” an 
inacouracy, it isa singular fact that every 
witness should have compressed his answer 
into the same form of words, and that an 
inaccarate one, aud raise a suspicion that 
they had all learnt this lesson in the samo 
class. 3 

The result of this examination of the evi- 
dence is that tbe case of the plaintiff resta 
entirely upon documents bearing very ancient 
dates, but which were not produced until 
1884, or possibly in 1812, and were not then 
proved in any way. There is no evidence 
in the case of the existence of these docu- 
ments at the times when they bear date, nop 
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e 
is there evidence of possession in accordance 
with them. e 


Such evidence as there is of possession, is 
not only not consistent with them, bat is in 
some respects inconsistent, and that alone 
would throw considerable suspicion upon 
them. 


_ With regard to documents of this nature, 
the role of English law has been adopted 
in this country that, where a document is 
more than 80 years old, if it is free from 
suspicion of dishonesty, it may be admitted 
as evidence without proof of the execution 
or writing. But when we see the reason 
which is given for the adoption of this rule 
the English Courts, it becomes necessary 
be extremely careful in the application of 
in this country. Mr. Taylor, whose work 
s so frequently quoted here, snys :— No 
“ doubt, this species of proof deserves to be 
“scrutinized with care.” “Still,” he goes 
on to say, “as forgery and fraud are, com- 
‘paratively speaking, of rare occurrence, 
“and as a fabricated deed will, generally, 
“ from some anachronism or other inconsist- 
“enoy, afford internal evidence of its real 
“character, the danger of admitting these 
“ documents is less than might be supposed.” 
We foel obliged to say that this reason has 
not the same weight in this country as it is 
supposed to have in England, and here less 
credit should be given to ancient documents 
which are unsupported by any evidence that 
might free them from a suspicion of being 
false or fabricated. Even in England, this 
evidence, when unsupported, is of very little 
weight. The leading authors on the law of 
evidence there, Mr. Phillips and Mr, Taylor, 
both state this. Mr. Phillips, indeed, goes 
further than Mr. Taylor. The latter says 
(Section 599),—the mere production of an 
ancient document, unless supported by some 
corroborative evidence of acting under it, or 
of modern possession, would be entitled to 
little, if any, weight. 

Acting upon this rule, it is impossible for 
us to say that a case supported merely by 
documents of this charncter, with nothing 
bat the dates which they purport to bear 
to show that they were executed at the times 
they purport to be, and with evidenoe, as we 

| have said, which is in many respects incon- 
sistent with the title which the documents 
egg to create, can prevail. We are, there- 
ore, of opinion that the plaintiff has failed 
to make out his title, and that the decision of 
, this Court in this appeal must be acoord- 
» ingly. 


Then we have to deal with the appeal 
No 75 of 1871, by Mussamut Luteefoonissa. 
She claims under Gowhur All, her case being 
that there was a valid gift to Gowhur 
Ali, and it confer:ed a title which has passed 
to her. 

Mr. Gregory, who appeared for her, relied 
upon various portions of the evidence which 
the plaintiff had put in, and sought by treat- 
ing them os admissions by the plaintiff to 
show the making of this gift. 

On the other hand, it was contended that 
the gift was not really made to Monowar 
Jehan, but was for the purpose of giving an 
appearance of ownership of the property, 
and probably of protecting it from oreditors. 

Some portion of the evidence, which Mr. 
Gregory referred to in support of his ocon- 
tention, was in the petition of the lst of 
February 1861, page 852 of the paper book, 
and he also referred to the order made upon 
it and to the decision thereon, but he reter- 
red also to evidence as supporting his case 
which shows what the real nature of the 
transaction was. 

There was the deposition of Shiyoo Sun- 
ker, which was in the proceedings, in which 
he ssid :—“ Monowar Jehan was the grand- 
“ daughter (son’s daughter) of Taleb Ali, but 
“Usghur Ali was in possession, Usgbur Ali 
“had the name of Monowar Jehan enrolled 
“for fear of the mobajuns, but she was 
“never in ion. After the death of 
u Monowar Jehan, her son, Gowhur Ali, did 
“ not obtain possession.” Again at 185 
isa piece of evidence which Me Gregory 
also called our attention to, being the deposi- 
tion of another witness, who said :—" I do not 
“ recollect the dates on which Furl Ali and 
“hbis wife died, but his wife may perbaps 
“ have died three or four years after him. 
“Uaghur Ali used the name of the wife of 
“Fuozl Ali merely to protect his property 
“ from liabilities, but Fozl Ali was never in 
possession. I do not know whether Sula- 
“mut Ali obtained a decree against him. 
“The name of Monowar Jehan, the grand- 
“ daughter of Taleb Ali, was used to protect 
“the property, but she was not in pos- 
“session. Gowhur Ali also was never in 
“ possession.” 

Now that and some other evidence whioh 
was referred to show that, although Usgbut 
Ali may have executed some instrument of 
gift to Monowar Jehan, yet it was really a 
colorable transaction, as one of the witness- 
es gays, on account of the mohajuns ; and 
the only question is, whether the party 
against whom an admission of a gift of this 
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kind is made use of as showing that the 
land became the property of Monowar Jehan, 
and through her of Gowhur Ali, is at liberty 
to show that in fact the transaction was only 
a colorable one, and that the property was 
not intended to pasa, and really did not pass. 


That is a question which has been decided 
by the Judicial Committee of the Privy 
Council in the cage to which we are going 
to refer. In Ram Surun Singh os, Mussa- 
mut Pran Peary,* reported in Moore’s 
Indian Appeals, page 551, their Lordships 
held- that two of the defendants in a suit 
having in thelr answer made a statement, 
which was false, in respect of an alleged 
mortgage transaction, with the object of de 
fenting the platntif?’s glaim, it was competent, 
in a foreclosure suit afterwards brought by 
one of them against the other, founded on the 
alleged mortgage, for the defendant to show 
that the statement in their joint answer in 
the former suit was false, and intended as a 
fraud on a third party, and that the admis- 
sion in the answer did not amount to an 
estoppel as between them. Their Lordships 
sald there was nothing whatever to prevent 
the defendant from showing the real truth 
of the transaction. 


There is no question of estoppel here, be- 
cause what is done in this case is that the 
appellant Luteefoonissa seeks to make use of 
various statements which had been put in 


evidence in the suit, and to treat them as|j 


admissions by the plaintiff who put them in, 
and, according to this decision, it is compe- 
tent for the plaintiff to show the real nature 
of the transaction and to get rid of the 
effect of the apparent admission. 

The position of the plaintiff was some- 
what peculiar in this case, because Luteof- 
conissa was brought into the suit after irs 
commencement, and, efter some portion, if 
not the whole, of this evidence had been 
taken. Possibly the plaintiff would have 
been more guarded as to what documents he 
put in as evidence if she had been originally 
a party to the snit. It simply comes to this, 
that a party against whom the admission of a 
deed of gift or conveyance of laud is sought 
to be used, may-explain the matter and show 
the real nature of the transaction; and the 
evidence in this case shows that, whatever 
appearance thera might be of a gift to Mono- 
war Jehan and of title in her, it was reall 
only an apparent and not a real title, and the 
land was still the property of Usghur Ali. 
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This appeal, therefore, mus} be dismissed 
with coste. ° 


In the appeal No. 75, the deoree will be 
that the deeree of the Lower Court be modi- 
fled, and the suit be dismissed as to so much 
of the land as is claimed by the defendante. 
As to the 1esidae, the decree for the plaintiff 


will remain, 


The 21st September 1872. 
Present : 
The Hon'ble W. Markby, Judge. 


Review— Re-hoaring— Under-valuation— Appeal 
to Privy Cowacil— Stamp Dag 
In the matter of 
Lekhraj Roy and others, Petitioners, 
versus 
Kanhya Singh and others, Opposite Party. 
Mr. B. E. Twidale for Petitioners. 
Mr. J. T. Woodroffe for Opposite Party. 
One pt Hia Ju af oon Bench, which 2 
decision in specie! a n favor of plaintiff, ha left 
the Court, th et J hoari lication for 
the admiasion of a eee ihe saview karine been 
admitted, the case was re-heard before the Judgs last men- 
toned and another Judge, and 2 conclusion was arrived at 
contrary to the former decision. An 
by the plaintiff for 2 review of this j 


was issued to the d who 
was then delivered at 


As this was a suit in which the stamp ea ater 


and the whole course of li and the stamps 
throughout Hed eieccnies thet Can Gh 
was really of the value of Re 10.000, 

Upon the strength of a former decision in the 


Coun 
ie rls on 


Schedule, Art. 11th, Note A, be 
ato 


Fz 


Markby, J.—Im the case of the petition 
of Lekhraj Roy and others, who applied for. 
leave to appeal to Her Majesty in Counsel, it 
appears that they were plaintiffs in a suit, the 
main object of which was that the lease of 
a certain property under which the defend- 
or their predecessors had come 
into possession was not hereditary. That 
suit was brought on such a value that it 
came up to this Court only on special appeal : 
anudon the 29th August 1870, a decision was 
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given that the lease was not hereditary as 
regards so much af the property to which 
this application relates. That decision had 
the effect of reversing the decision of the 
Court below, which had held the lense to be 
hereditary. 

Two points appear to have been considered 
in that case :— 

First.—The construction of the lease, 
whether it was not conterminous with the 
interest of the grantor; and 

Seoondly.—The devolution of the estate, 
which, the defendants contended, indicated 
that.the property was hereditary. 

Both those points were ruled in favor of 

the plaintiffs. That case is reported in XIV 
y Reporter, page 262, 
Subsequently, one of the Judges who 
elivered that decision, Sir Charles Hob- 
ouse, having left the Court, Mr. Justice 
Loch, sitting alone, heard an application for 
the admission of a review. He admitted the 
review apparently in order to re-consider both 
the points which had been made on the pre- 
vious occasion, but from asomewhat different 
aspect. Then the review having been ad- 
mitted on the 28rd June 1871, the case was 
re-heard, and then it was held, on the author- 
ity of the case of Dhunput Singh* in the 
-Privy Council, that the lease was hereditary. 
‘That oase had been referred to on the first 
occasion, and the learned Judges then con- 
sidered that it would be quite impossible to 
apply that decision to the facts of this case. 
On review, however, they thought that that 
case was applicable, and they applied it and 
held, contrary to tlteir former decision, that 
the lease was hereditary. The case was 
re-heard before Mr. Justice Loch and Mr. 
Justice Bayley. 


On the 6th March 1872, an application was 
made by the plaintiff before the same two 
Judges for a review of this judgment, and 
upor that application notice was issued to 
the defendant. The defendant came in upon 
that notice in April 1872 or about that time, 
and on the 4th April 1872 judgment was 
delivered. 

Mr. Justice Loch delivered his jadgment 
at considerable length, and he says at the 
commencement that the application was 
made by the plaintiffs, and that after serving 
notice on the opposite party, “we had the 
question re-argued at length.” Then he dis- 
' cusses certain objections which did not 
appeer to have been considered before. Then 
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hə states that the Court had been very 
strongly pressed indeed by the defendant 
with the argument that his subordinate 
tenure cannot fail so long as his superior 
landlord’s holding is in existence. It must be 
recollected that this point had been preased 
on the Court in the first argument, and 
had not been give effeot to, and then having 
adverted to that the Court goes on to con- 
sider the conduct of the parties, and to see 
how far they could apply the decision of the 
Privy Council in Dhonput Singh’s case 
which they had in their last judgment con- 
sidered to be almost on all fours with the 
present. They now, however, took a differ- 
ent view, and thought the circumstances of 
the two cases were not on an equal footing. 
They, therefore, again take up the considera- 
tion of the argument based upon the con- 
struction of the lease, and reversing tha 
first decision given in this Court hold that 
the lease “has the effect of being here- 
ditary.” This was what the two Lower 
Courts had held, which decisions this, Court 
had reversed_on special appeal. It is, there- 
fore, as I understand the judgment, on this 
construction of the lease, which had never 
been put upon it before by this Coort, that 
Mr. Justice Loch says that they think, on a 
further full consideration of the lease, that, 
though the lease contains no word importing 
an hereditary character, yet it has the effecs 
of being hereditary, for the period of its 
continuance is not dependent on the life of 
any party whether lessor or lessee, but on 
the continuance of thesuperior tenure. And 
therefore, a sufficient ground for the admission 
of a review has not been made ont, and “we 
dismiss the appeal.” ` 

Now the true view of that judgment is of 
very considerable importance in this case, 
because it would depend upon that whether 
or no this application comes within time. 
The state of the law, as was represented to 
me upon the arguments on both sides, and as 
I believe to be correct, is this, that, if that 
was' n re-hearing, then there is an appeal 
against that order: but if that was only a 
dismissal of the application for a review, 
then the last appealnble judgment was the 
judgment then under review; and that 
judgment having been delivered in Jane 
1871, it cannot now be appealed against. 
Now, if I had to dispose of this oase upon 
that point, I should certainly: be very strong- 
ly inclined: to say that this was a re-hearing, 
and not merely a refusal to admit a review. 
No doubt, if the procedure laid down by the 
Code were strictly followed, there would be 
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three distinct applications, and three distinct 
stages in he proceedings on review; first, 
the application ex parte ; then, if the Court 
thought fit, the notice to come in and show 
cause why a review should not be granted ; 
and, lastly, the re-hearing as a totally distinct 
proceeding. But no doubt those three separate 


stages are not always eg a matter of fact 


kept distinct, and it is obvious that they have 
considerable tendency to run one into the 
other. We have very often at once issued 
the notice, and I believe it is the practice 
with some of the Benches always to allow 
the notice to issue at once without any 
previous application, thus combining the 
first and second operations together. So also 
I certainly recollect one case (although I 
have not been able to find it out) in which 
Sir Barnes Peacock and myself sitting to- 
gether did what it is extremely likely Jadges 
would do when the case had been fully 
argued upon the application for admission 
of a review and the points for consideration 
had been fully argued,—that is to say, we 
dealt with the matter at once as upon a 
te-hearing. In the case to which I allude, 
it was no doubt expressly stated before giv- 
ing judgment that we were about to do so, 
inasmuch as we were going to alter the 
decree originally made. But in this case, 
where the Judges, though they determined 
tbe case on different grounds, nevertheless 
did not intend to disturb the old decree, 
it was very likely not thought necessary 
especially to notice that the review, strictly 
spenking, was admitted, and then the case 
re-heard. If we look into the judgment, 
I think it difflonlt to say that it is not a 
re-hearing. It is true that the Judges upheld 
their former decree, but it seems to me that 
they give different grounds for their decision, 
and Mr. Justice Loch, when he concludes 
his judgment, says two things,—first, that no 
sufficient ground has been made for the 
admission of a review, and then he dismisses 
the appeal. 

Mr. Woodroffe very fairly admitted that 
those words,—“ we dismiss the appeal,”— 
were not conclusive upon the matter. But 
I think that they are of importance, when 
we find looking into the judgment, that 
it dismisses not the admission of the review, 
but the case itself on the merits. It. will 
appear from what I have to say on another 
point in this case that this matter will pro- 
bably have to go farther, and it is not there- 
fore necessary for me to give a final opinion on 
the point, It does appear, however,. that there 
arë very good and strong grounds for saying 


that this was a re-hearing, and that the deol 
cation is within time, s 

But then there is another objection : it is 
objected that this was a-suit in which the 
stamp originally paid was upon an amount 
very much less than Rs. 10,000; that the 
whole course of the litigation and the stamps 
paid throughout were upon the supposition 
that the property is of a value considerably 
less than Rs. 10,000; and that the plaint- 
iff, who seeks to appeal, cannot now be heard 
to allege that the property is of greater value 
than he had himself assessed it at for the 
purpose of paying the various fees for insti- 
tation and for appeal. Now, as a matter of 
fact, I am satisfied, and indeed, I do not thin 
it is very seriously contested, that the pro 
is of the value of Ra. 10,000. But wh 
was represented to me wos (and that al 
I understand to be admitted) that the plain 
iff valued his property at ten times the 
revenue payable to the Government, This 
is done in accordance with the note A. 
in the 11th Article of the Schedule of Act 
XXVI of 1867, which says that, “in suits 
“for immoveable property, whether paying 
‘Cor not paying revenue to Government, the 
“amount of stamp duty payable shall be 
“computed according to the market value 
“of the property in suit In suits for 
“immoveable property paying revenue to 
“ Government, where the settlement is tompo- 
“rary, eight times the revenue so payable, 
“and where the settlement is permanent, ten 
“ times the revenue go payable ; and in suits 
“ for immoveable property not paying revenue 
“to Government, twenty times the annual 
“net profits of such property shall be taken 
to be the market value thereof, unless and 
“until the contrary shall be proved.” 

Now, in a case which is not precisely 
similar to this, but which I cannot distinguish 
upon any substantial ground, Mr. Justice 
Lonis Jaqkson has held that if a party who 
has peid institution fees takes advantage 
of that provision of the law, and values the 
property at a less sum than he knows to 
be the real value of it, that is a fraud upon 
the Government, and that he cannot be allow- 
ed to come in afterwards and: allege the 
contrary of what he had once alleged to be 
the value by paying the institution fee on 
that amount. 

Now I confess that I should have very great 
diffleulty in coming to that conclusion. I 
think it is quite open to argument that the 
intention of the Act was that parties should, 
as between the Government and themselves, 
be allowed to adopt the rule laid down as the 
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value of their property, leaving it open to 
Government to show that the property was 
of a greater value. Acts of the Legislature 
which impose duties of this kind are always 
construed in favor of the tax-payer. But 
be that as it may, I am at any rate not pre- 
pared to say that the mere payment of a 
stamp so caloulated can be treated ns in itself 
n fiaud which ipso gen deprives a party of 
his right of appeal; and if there were no 
other mode of bringing the matter to a de- 
termination, I should feel very great hesita- 
tion in following the case relied on. I should 
feel inclined to accept the plaintiff’s explana- 
tion that he thought the Act authorized the 
principle of calculation which he has adopt- 
d, and even if he were wrong, his misun- 
‘erstanding the Act would not be a fraud. 
t seems to me, however, that it is very 
undesirable, especially in this department, 
that the law should be left in the unsatisfno- 
tory state in which it would be if I were to 
decide in conflict with the express decision 
of the Judge who sat previously in this de- 
partment. I think as there is another remedy 
open to the parties, and as they have the 
means of going to the superior tribunal and 
getting a decision on this point, before the 
costs are incurred in translating, printing, 
and otherwise preparing the case, it is better 
for me upon the strength of that decision 
to refuse the leave to appeal, in order that 
the parties may apply to the Privy Council, 
ond thereby enable us to have an authorita- 
tive decision under which future Judges 
can act, 

I simply, for the purposes of enabling the 
parties’ to make their application before the 
Privy Council, refuse the application for 
leave to appeal to Her Majesty in Counoll. 


The 18th November 1872. i 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chtef 
Justice, and the Hon'ble F. A. Glover, 
Judge. 


Deeres-holder and Judgment-debtor— Agreement 
— Construction— Limitation— Waiver. 
Case No, 288 of 1872. 
Afiscellaneous Appeal from an order passed 


by the Subordinate Judge of Purneah, 
dated the 29th July 1872. 


Roy Luchmeeput Singh Bahadoor 
(Deoree-holder) Appellant, 


Cersus 


Moonshee Jowahur Ali (Judgment-debtor) 
Respondent. 


Mr. R. T. Allan for Appellant. 
Mr. C. Gregory for ee 
Certain 
debtor to the 


Mallee tee tha Papai ak 
Pie te he cee 
the decree, and an t was made between 
Bilas WGI ie ores. agea chee te within e given in- 
there ahould hereafter be found to be a defect 
ia e atle of the Judgment-debtor, and the decree—-holder 
should be dispossessed, whatever 


erent should happen upon which the deoree-holder 
was entitled to fall back upon and execute his decree. 


Couch, C.J.—Im the arrangement which 
the parties made, it was stipulated that, if 
within the said interval, there should here- 
after be found to be a defect in the title of 
the respondent, the jadgment-debtor, and the 
decree-holder should be dispossessed, then 
whatever wes the unrealized portion of 
Rs. 40,890, the amount of the decree, the 
decree-holder should be at liberty to realize it 
from the judgment-debtor personally, or from 
his mortgaged and unmortgaged properties, by 
executing the decree against him. The 
reasonable construction of that stipulation is 
that, if there appeared to be a defect of title 
to any portion of the property which was 
handed over to the decree-holder for the pur- 
pose of es his decree, and he should 
be dispossessed of it by reason of such de- 
fect, he should be entitled to revert to bis 
original position and to execute his decree, 
It is irue that there is not inserted in the 
contract the words “any portion,” bat when 
we consider what would be the consequence 
of the construction that the Subordinate 
Judge has put upon it, there can be no quet- 
tion that the reasonable construction is that, 
if the decree-lolder lost a portion of what 
was handed over to him to satisfy his decree, 
then the transaction was to be put an end to, 
and he was to revert to his original right. 
It would be most unreasonable to say that, 
supposing he were dispossessed of nineteen- 
twentieths of this property, which might 
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have happened, or of even more than that, 
he should only be at liberty to look to the 
remainder of it, or to take the curious reme- 
dy which the Subordinate Judge proposed 
of bringing some action for a breach of the 
contract, I think that the Subordinate 
Judge has put an improper construction up- 
on this agreement, and that, in the event 
which has happened, the deoree-holder is en- 
titled to execute his decree for so much as 
shall appear upon taking an account to be 
unsatisfied. 

Then it is sgid that- he cannot now execute 
his decree by reason of the law of limitation ; 
that, inasmuch as more than three years 
have elapsed since the application to execute 
it upon which this arrangement was made, 
his remedy is now gone. Certainly, it ap- 
peared to me an extraordinary proposition 
that a party consenting to this mode of hav- 
ing his decree satisfied, and doing in effect 
by agreement beween the parties that which 
ibe Codet could itself have done by appoint- 
inga manager, and directing the profits to 
be paid over, should, when the event happen- 
ed upon which it was stipulated the 
ment should cease to have effect, find that the 
law of limitation had deprived him of all his 
rights under the decree. 

The decision of the Full Bench* to which 
we have been referred is not applicable 
to the present oase. That decision was that 
the decree-holder, by agreeing to receive the 
amount of his decree by instalments, could 
not extend the period of limitation which 
the law allowed to him, and instead of count- 
ing the three years from the passing of 
the decree, count them from the time fired 
for the payment of the first instalment. But 
this isa different case ; here what the judg- 
mentdebtor in effect does is, he agrees that 
if, by reason of a defect of title and canse- 
quent dispossession, the decree-holder cannot 
get the benefit of the agreement, the decree 
may then be executed in the same way as if 
no such arrangement had been made, except- 
ing of course that the debtor would have 
the benefit of any money that had been re- 
ceived by the decree-holder. It is he who 
waives as part of this agreement the benefit of 
the law of limitation, if the event should 
happen ; and I know of no rule of law which 
prevents such an ent as that bei 


made: he, in fact, P anari himself from 
setting up the law of limitation, if the event 
should, happen upon which the decree-holder 
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is entitled to fall back upon and execute this 
decree. It would be most inequitable and 
contrary in fact to the intention of the par- 
ties, and would prevent such arrangements 
being entered into, if we were to hold that 
now the right to execute the decree having 
revived, the law of limitation shall be applied, 
and he shall not be allowed to execute it. 

I think that the order of the Subor- 
dinate Judge must be set aside, and the - 


‘decree mustnow be executed, the decree-holder, 


before any steps are taken to execute it, 
restoring the possession of such portion of the 
property as he still holds, and also accounting 
for what money he has received during the 
time he has held the property, so that 
the true balance now to be levied under tt 
decree may be ascertained. And the appe 
lant must have the costs of this appeal 
pleader’s fees being fixed at 5 gold mohurs. 
Glover, J—I am of the same opinion, and 
for the reasons given by the Chief Justice. 


The 18th November 1872. 
Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 
Partition— Convenience, 
Case No. 199 of 1872. 
Miscellaneous Regular Appeal from an 
order passed-by the Additional Judge 


of Tirhoot, dated the 8th and 25th 
April 1872. 


Summuno Jha and others (Decree-holders) 
Appellants, 


versus 


Bhooput Jha and another (Judgment—debtors) 
Respondents. 


Baboos Mohesh. Chunder Chowdhry and 
Chunder Madhub Ghose for Appellants. 


Baboos Doorga Mohun Doss and Boodh 
Sen Singh for Respondents. 


concerned objecta, in appeal, to a parti- 


Phsar, J—We think that wo must dis- 
miss this appeal. Substantially, the learned 
pleaders who addressed us on behalf of the 
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appellant admit that, so far as the value of 
the plots allotted: is concerned, there is no 
such inequality as they oan complain of: 
but they put it that the principle which 


bound the Judge to consult, as far as possible, 


the convenience of all the parties to this 


partition has not been duly followed, and 
that their client has to some extent received 
detriment from this cause, and is entitled in 
this regular appeal to have that matter set 
right. I need not say that it would be 
extremely difficult for us here, if all the 
parties to the suit were before us, to judge 
better of their relative convenience than the 
Court below on the spot can do. But we 
have not even that advantage of situation. 

wo only of the parties are here. The 
ppellant certainly has not shown us, as I 

nderstand the argument, that, in the Oourt 
below, the balance has been unevenly held 
with regard to the convenience of all the 
parties, It is merely pointed out to us that 
the appellant's own convenience would have 
been mach better consulted if a different 
arrangement had been effected between him 
and the respondent. I think before he can 
ask us to disturb the decision of the Court 
below, he ought to show us some arrangement 
which would better satisfy all parties, or 
would be more equitable for all parties, than 
the arrangement which has been come to by 
the Judge. I can conceive very good reasons 
why the Judge should have allotted ground 
which in the map is contiguoas to the peti- 
tioner’s land to the respondent, and yet on 
the whole should by so doing have best con- 
sulted the interest of all parties to the 
partition. 

I think the appellant, in order to succeed 
here, ought to have shown us that the allot- 
ment which the Judge has made is unfair, 
and to point out to us that another arrange- 
ment would have been better and more fuir. 
He has not endenvored to show this latter 
point. I have not the smallest material 
before me at the present moment upon which 
I can say that ony other division of the 
property would be more couvenient to all 
parties than the present one, even if I come 
to the conclusion that the convenience of the 
appellant has been apparently somewhat 
neglected as between him and the respond- 
ent, For this reason, I think the appellant 
cannot succeed before us, and the appeal 
should be dismissed with costs, 


Ainslie, J.—I concur. 
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The 19th November 1872. 
Present: 
The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Special Appeal— Evidence —Error in Law. 
Case No. 287 of 1872. 


Special Appeal from a decision pussed by the 
Judge of Patna, dated the 10th July 1871, 
reversing a decision of the Subordinate 
Judge of that district, dated the 11th 
April 1871. 


Mohur Matoon and another (Defendants) 
Appelianis, 


versus 
Bibee Umatum (Plaintiff) Respondent. 


Mr. A. F. Lingham and Baboo Chunder 
Madhub Ghose for Appellants. 


Messrs, R. E. Twidale and O. Gregory 
and <Sfoonshes Mahomed Yusoof for 
Respondent. 


Whether or not e Lower Appella 
an enor in d with a case on the evidence before 
him as would make his conclusion on the facts bad in 
law, if he does not treat the evidence otherwise than 
reasonably, he gives no room for special appeal. 

Phear, J.—Ar first it seemed to me that 
the judgment of the Lower Appellate Court 
was somewhat obscure, and I have felt some 
little difficulty in entirely apprehending the 
course of the Judge’s rengoning. The dis- 
cuasion which the learned Counsel has given 
us of the judgment and of the portion of 
the evidence has, however, sufficed to dispel 
my difficulty on that head, and I now think 
that we cannot rightly disturb the judgment of 
the Lower Appellate Court on special appeal. 

The plaintiff sues upon a kubooleut which 
is unquestionnbly genuine. The defendant 
says that the kubooleut was not given over 
to the plaintiff unconditionally : it was given 
by him to be held by a third party, Haza 
Hoasein, until certain conditions were per- 
formed by the plaintiff, namely, until she bad 
paid off a person who was a prior incum- 
brancer upon the rents which he was to take 
in farm ; and he objects that he is not liable 
upon this kubooleut, because that cqndition 
hes never yet been fulfilled by the plaintiff. 
But the Judge finds upon the evidence before 
him, specially upon the evidence of Raza 
Hossein himself, that the defendant’s story 
does not give the true version of the cqidition 
upon which the kubooleut was handed over to 
Baza Hossein. He says, it ae Raza 


te Court commits such 
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Hossein’s testimony that the kubooleut was 
handed over to Raza Hossein to be kept by, 
him, together with a sum of Rs. 400, 
paid by the defendant for a period of one 
month, in order that the defendant might, 
within that time, obtain, by payment of proper 
fees and expanses, from the plaintiff’s serish- 
tab, a pottah, in exchange for the kubooleut, 
and that the kubooleut should not be opera- 
tive for that time. The month expired without 
the defendant’s doing this, and Raza Hossein 
then handed over the kuboolent and the 
Ra. 400 to the plaintiff’ The Judge bays he 
Delieves this to be a true story : that the 
plaintiff has thus rightly got the kuboolent, 
aud acted upon the document signed by the 
defendant, and that it gives her primå facie 
right to sue him. 

Then, as to the further objection raised by 
the defendant that he in fact had no posses- 
sion whatever, and was unable to obtain it 
(that means, I suppose, was unable to collect 
any of the rents leased to him), the Judge 
says upon the evidence that the case of the 
defendant in that respect has entirely broken 
down. He says, as I understand him, that 
at the time when this kubooleut was given, 
the defendant and his step-brother, Bahadoor 
Matoon, were farming these very rents and 
collections under a ticca from the plaintiff and 
her shareholders : that Bahadoor Matoon’s 
evidence as to his sole possession is not to be 
believed, aud that there is no doubt that the 
plaintiff who must have had the very best 
possible means of knowing whether he would 
be able to get possession or not when he 
gave the kubooleut would never have allowed 
three years to pass without action or com- 
plaint after he paid Ra, 400 to the plaint- 
iff if he had notin fact the possession with 
respect to which the kubooleut was given. 

If appears to me upon the consideration 
we have been able to give to the case, that 
the foregoing is substantially the vlew of the 
onse which the Judge formed and upon which 
he based his decision. Raza Hossein’s evi- 
dence was read to us in extenso, and it 
appears to me that it thoroughly bears ont 
this view, and is in no way inconsistent with 


it, I am unable to accept the argument of 


Mr. Lingham.’ I understand him to argue 
that there has been such a perversion of the 
evidence in the estimate of it given by the 
Judge, as makes his judgment bad in law. 
‘We ought not here, sitting on special appeal, 
to go into the evidence in detail, or endeavor 


to hold the balance between statements of 


witnesses made on one side and on the other, 
or between themselves of inferences -dedu- 
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cible in favor of the one side and of the 
other. We can only say whether or not the 
Judge has committed such an error in the 
mode of dealing with the case on the evi- 
dence before him as would make his concla- 
sion on the facts badin law; it does not 
appear to be in this case that the Judge has 
treated the evidence otherwise than reason- 
ably, and I think therefore this appeal must 
be dismissed with costs. 


Ainslie, J.— I concur, 








The 20th November 1872. 
Present: 


The Hon'ble J. B. Phear and W. Ainsi 
Judgds. 


Case No. 213 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of. Gya, dated 
the 8lst August 1871, reversing a daoi- 
sion of the Moonsiff of that district, 
dated the 27th March 1871. 


Mossamut Jan Koonwar (Plaintiff) | 
Appellant, 


wersus 


Ram Ruttan Neogy and others (Defendants) 
Respondents. 


Baboos Mohesh Chynder Chowdhry and 
Gopal Chunder Mookerjee for Appellant. 


Mir. C. Gregory aud Moonshee Mahomed 
Yusoof for Respondents. 


One R. P., who was entitled to possession of 8 annas of a 
certain property, assigned 1 anne to her granddaughter 
Z, who about years afterwards granted plaintiff a 
mokm uree under which he sought possession, but 
testanding between him and the rent-payers 
as mokururecdara, or representatives of such, through 
one W. A. to whom they sad R. P. had given a mya 
rures pottah before she made the sesignment to Z. 
Lower Appellate Court fonnd that. Z had. bad: a9 otier 
ent of the property than throug mo kiraroedart 
oT m en n, ever since she obtained her assignment, 
that defendants, or those through whom they claimed, 
had, during all that time, or at any rate mnce 1859, been 
soting SP the mokururee title of W. A. and that about 


11 or in a suit for possession ht a 
tlocadar (G) Z, the latter had alleged we 
and the defen h him were holding under a 


mokurures Prat ol omeneeabl antecedent date. 

Heta that after Hin onig poid o! lawful holding on 
the part of defendants to the knowledge of Z, end mith- 
out any serious attempt on her part to disturb it, and her 
a in the suit by G, the salt was properly dis- 
missed. 


Phear, J.—To state this onse very shortly, 


—the plaintiff alleges that ohe Banoe Pheekun, 
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being entitled to possession of 8 annas of 
the property, parteof which is the subject of 
the suit, assigned 1 anna share of the pro- 
perty in the suit to her granddaughter Zu- 
meerun Begum (I believe this was about the 
year 1847), and that Zomeerun about twou 
k ago granted him, the plaintif, a mo- 
ururee potiah under which he endeavored 
to obtain enjoyment of the subject granted 
to him ; but that upon his doing so, he found 
the defendants standing between him and 
the rent-payers upon the ground that they 
were mokurureedara or representatives of 
the interest of mokurureedars by a title 
through one Waris Ali, to whom, as they 
‘aid, Pheekun Ranee had given a mokururee 
tab of the whole 8 annas before she made, 
assigument of 1 anna of her own interest 

Zumeeran. 

On these allegations of fact, the defendants 

ət up that they had a title prior to that 

of the plaintiff, and they also pleaded that 
the present suit was barred by the Act of 
limitation. 

The Lower Appellate Court has upheld 
the plea of limitation, and the present appeal, 
specially made to this Court, is mainly 
brought to question the legality of the find- 
ing-of the Court below on the plea of limit- 
ation. 

-The case has been very fully and very 
well argued before us on both sides, and 
speaking for myself only, I am not by any 
means sure that the Subordinate Judge did 
not fall into error in his application of the 
law of limitation to this case. But, however 
this may be, it appears to me that he has 
dealt very completely with the merits, and 
that he has come to a decision upon the facts 
before him which we ought not on special | a 
appeal to disturb. He has found in discuss- 
ing the matter of limitation that Zumeeran 
has had no other enjoyment of this property 
than through mokurureedars or middlemen, 
ever since she obtained her assignment of 
1 anna share at a time so far back as 1847, 
that is, three-and twenty years before the 
bringing of the suit He has also found, 
. and I think it is almost beyoud contest on 
the part of the other side, that the defend- 
ants or persons through whom they profess 
to claim have been, during the wiles of this 
time, or at any rate certainly since 1859, 
setting up the mokuraree title of Waris 
Ali: further, that about 11 or 12 years 
ago, Zumeerun granted a ticca pottah to 
one Goodree Singh of the very subject of 
the present suit, and Goodree, finding or al- 
leging that he could not get the enjoyment 


of his ticca pottah, brought a suit against 
Zumeerun and the present defendants amongst 
others; that, in that suit, Zumeeran filed a 
written statement in whieh she expressly 
snid that Waris Ali, and praia ee the 
defendants were holding, as they alleged, un- 
der a mokururee potiah of a considerably 
antecedent date granted by Pheekun Ranee, 
her assignor, and that that was the reason 
why the plaintiff in that sult could not get 
possession, and she could not give it. Whe- 
ther rightly or wrongly, the Oourt in that 
case gave a decree in favor of Goodree Singh 
against Zumeerun. Bat the Court below 
finds that Goodres, notwithstanding he got 
this decree in his favor, never put it in 
force, or made efiective his ticoa pottah, 
elther then or at any other time; conse- 
quently the present suit is scarcely more 
than a repetition of the attempt which was 
then made unsuccessfully 11 ago, ae 
ought to fail, because in fact Dume 
not been in any other enjoyment (as I pes 
already said) than through the mokorured- 
dars, represented by the defendants, for a: 
period considerably greater than the period 
of limitation. He has also gone even further 
than this, and he bas found that, whether 
or not the documents which the defendants 
put in to show their holding under Waris 
Ali have been sufficiently proved or not, 
they appear to have been duly registered, 
ney accord with the facts of the actual hold-- 
si established by the defendants. 
ow, without saying that the Subordinate’ 
Judge is right on this ground in holding, 
that the plaintiff’s suit is barred by the oper- 
ation of the Act of Limitation, ] think he 
peices right in dismissing that suit. It 
to me that, after the long period of 
ba rafala holding which has ocou on the 
pert of Waris Ali and those who claim 
through him to the knowledge of Zumeerun, 
end without any serious attempt on her, 
part at disturbing it (even supposing that 
Goodree did really represent her), that after 
this she ought not to be allowed to say that 
she had not taken the assignment of 1 
anna share subject to the mokururee righta, 
which the defendants set up, and which 
they have certainly proved that they have so 
long enjoyed. In this view, I think in this 
special appeal we ought not to interfere with 
the judgment which is manifestly right on 
the merits, 

I am this moment told that there is a, 
portion of the subject-matter in dispute which 
is not covered by Waris Ali’s mokururee title, 
I do not think I ought at this stage to go into, 

74 


502 "Civil THE WEEKLY REPORTER. Rulings. [Vo]. XVIII. 
ee i e 
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to this may differ from the facts upon which I e 

have just now based my opinion, as neither in Present : 

the grounds of appeal nor in the nigument 

before us, nor apparently in the Court below, The Hon’ble J. E and W. Ainslie, 


was there any distinotion made in the situa- 
tion of the two properties. Itis too late now, 
after’ both sides have been’ fally heard and 
the jadgment of the Court has been delivered, 
to enquire whether the facts of acquiescence 
are materially different with respect to this 
secoud portion from those with which the 
Court has just now been dealing, and upon 
which it hes based its decision. This isa 
special appeal, not a regular appeal, and the 
Court below has determined the question of 
enjoyment doring the period of limitation 
agnivat the plamtiff for all portions of the 
property alike, 

The appeal will therafore be dismissed with 


Ainslie, JI do not think it is necessary 
for me in this case to re-consider the opinion 
expressed by me in the judgment, reported iu 
XV Weekly Reporter, 282, which has been 
cited in the course of the argument, os to 
whether limitation can apply in any suit 
between landloid and tenunt; for, whether 
limitation has been properly applied by the 
Lower Appellate Court in this suit or not, it 
poems to me that on the findings of fact the 
sult was properly dismissed. 


The Subordinate Judge having found that 
Moussamat Zomeerun had never since 1859 
enjoyed this property, except through the 
intervention of a third party, that third party 
being a re tative of Waris Ali, the 
alleged Bo Daea and the mokururee 
lease of Waris Ali having been distinctly 
alleged in the year 1859 in tbe suit of Good- 
ree, if not earlier ; and there being in that suit 
an admission by Mussamut Zumeerun which 
carries back her knowledge of that lease 
without any apparent limit of time, I think it 
may be fairly iuferred thatebe meant to express 
her knowledge of it from the time that she 
derived her own title. Then, from the time 
of those suits up to the present time, Mussamat 
Zumeerun appears to have taken vo steps 
whatever to question that mgkururee title ; 
avd taking her silence now with her admis- 
sion then, even if the law of limitation do not 
properly apply to this suit, there has been such 
an noquiescence in the title put forward 
on belinlf of Waris Ali, that Zomeerun or 
those deriving title fiom her cannot now 
dispute it, Therefore the suit was properly 
dismissed. 


Docwmentary Evidence— Consent of Parties. 
Case No. 838 of 1872. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 28rd 
September 1871, reversing a decision of 
the Moonsiff of Chuprak,; dated the 
28rd May 1871. 


Rash Bebaree Lall (ove of the Defendants) 
Appellant, 






versus 
Ram Prosunno Misser (Plaintiff) R 
Baboo Bama Churn Banerjee for Appellant. 


Babvos Sreenath Doss and Nullit Chunder 
Sen, and Moonshes Mahomed Yusoof for 
Respondent, 


Where two sets of Jumma-bundes in 
parties to a suit are such that esther eT be Deini. 
sible if ohhented to by Hie oppoaite party aon party by 


inmeting on his own papers from objecting 
to those of his adversary. Í 


Phear, J—THER® does not appear to be 
anything erroneous in Jaw in the decision of 
the Lower Appellate Court In this ease 
it seems to be beyond question that both sets 
of jamma-bundee papers have been, by the 
conduct of the parties themselves, made 
evidence between them. The first Court 
was of opinion that the testimony as to 
possession of one set of witnesses, corro- 
borated as it was by one set of jumma- 
bundee papers, ought to prevail over the 
other set of witnesees corroborated by the 
other jumma-bundee papers. The Judge 
has taken an opposite view: he thinks shat 
the corroboration of the plaintiffs witnesses 
which is afforded by the jumma-bundee 
papers put in by him is more effectual than 
the corroboration of the defendant's witness- 
es by the jumma-bundee papers put in by 
him. The Judge has not perhaps been very 
happy in the use of his terms, for be has 
maid that the jumma-bundee papers put 
forward by the defendant were mo evidence, 
while those put forward by the plaintiff 
were better evidence. There can be no 
doubt that both of these two papers would 
have been inadmissible as evidence in this 
suit had the opposite parties objected to 


1872] Orci? 





° 
them when they were first attempted to be 
used by their r@spective adversaries. But 
each party in this oase by insisting on his 
own jumma-bandee papers has barred him- 
self from objecting to the jamma-bundee 
papers of his adversary, for there seems to 
be no difference between the two as to 
character: the only difference which exists 
ia a difference ns to value, and we think that 
the Judge was tight in saying that the 
plaintiff's jumma-bundee papers were more 
to be relied on than the defendant's, for they 
appear to have been papers kept in the 
ordinary course of business in the landlord’s 
serishtah, and not papers prepared for a 
pecial occasion. At tlie same time we 
ust say we think it is unfortunate that the 

ppellate Court should have reversed the 
nding of the Court below simply upon 
evidence of this character, without having 
gone somewhat into a discussion of the cor- 
responding merits of the conflicting parol 
testimony. Neverthelers, we cannot say 
that the Judge has committed any such error 
ns obliges us to interfere with his judgment 
on special appeal. The appeal will be dis- 
missed with costs, 


The 220d November 1872. 


Present: 
The Hou’ble Sir Richard Coush, Kt, Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Money-decres—Attachment of Property —Ezecu- 
tion-sale— Payment by third Party. 


Case No. 526 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of fah hakye, dated 
the 20th December 1871, affirmimg a deci- 
sion of the Subordinate Judge of Pubna, 
dated the 28th November 1870. 


Omrito Lall Sircar (Pinintiff) Appellant, 
versus 
Ramdhun Chakee aud another (Defendants) 
Respondents. _ 
Baboo Mohinee Mohun Roy forAppellant. 


Baboo Grija Sunkur Mojoomdar for 
Respondents. 


In deoreeang a claim founded on a simple money-bond, 
a Court has no authority to direct the realization of the 
money out of any named property, and thus make it a 
charge upon such g 

In such a case, if the decree does this, and the pro- 
perty is sold before attachment, the title conveyed by 
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the sale is not affeoted (as there is no charge upon the 
property befoe it is attached), and the decree-holder’s 
1emedy lies against the judgment-debtor. 

A payment of money to prevent a sale about to be 
effected in areoahiony oE dares cannot be called a 
volun’ yment, exit e by the judgment- 
Aiton oy Wy a third party claiming the peonerty: f 


Couch, C.J—In the judgment of the 
Subordinate Judge, the case for the plaintiff 
ig atated to be, that he had pinches ons- 
anna share and was in possession of it; that 
the defendant caused an attachment of the 
share to be made; and that the plaintiff 
raised objections to the attachment, which 
being rejected, he, on the 14th of June 1865, 
pnid the amount of the execution, namely, 
Re. 950-14-6, to save the property from sale, 
and he instituted the suit to establish his 
right to the one-anna share and to get back 
the money which he had so paid. 

It nlso appears from this judgment that 
the defendant set up a great variety of 
grounds of defence. The ingenuity, we sup- 
pose, of the pleader who appeared for him, 
must have been severely taxed to discover 
all these various grounds ; but amongst them 
he set up this that, by the decree which was 
given in favor of the defendant, the sum of 
money which had been decreed was directed 
to be realized out of this property. 

It appeats that the suit in which that 
decree was mnde was upon a simple money- 
bond. The Court in such a suit should 
order the money to be realized out of the 
property left by the deceased person. Unless 
the bond created a charge upon the property, 
the Court would have no authority, by 
directing the realization of the money out 
of any named property, to make it a charge 
upon it,—to make a different decree from that 
which is directed by the Code of Procedure. 

The Subordinate Judge in his judgment 
held that the plaintiff had shown that he was 
entitled to the one-anna ahare, and made a 
decree in his favor as regards it, bat he 
refused to give him a decree for the money 
which he had paid to stop the sale, because 
he says he considered that it was a voluntary 
payment. He has reforred to the decision of 
the Privy Council quoted to us, and he says 
that he did not consider it was applicable. 
The reason, apparently, for his saying that 
he did not think it wns applicable ia that in 
that case it was the judgment-debtor who 
paid the money to prevent the gale, and in 
this cnse it was a third person. It does not 
seem to have occurred to him that, as regaids 
the payment being voluntary, it did not 
matter whether it was the judgment-debtor 
or a third person who claimed to be evtiiled 


sak 1 Ciù 





THE WEEKLY REPORTER. 


Rulings. [Vol. XVIII: 





‘to the property which was going to be sold. 
The material fact was that a payment was 
made by a person claiming to be entitled to 
the property, and who now appears tobe 
entitled to it, and who, if he had not paid the 
money, would have seen his property sold. 
How it can be said that a payment which a 
man makes when his property is going to be 
Bold in execution of decree by the officers of 
a Court of Justice to prevent the sale is a 
voluntary payment, is somewhat difficult to 
see. We think the first Court was wrong 
in eaying that the principle of the decision 
of the Privy Council did not apply to this 
case, and that the payment cannot be regarded 
as a voluntary payment. 

The case then comes by way of appeal 
to the District Judge. He came to the 
same conclusion as the Subordinate Judge 
with regard to the right to the one-anna share, 
but did not agree with him with regard to the 
payment being voluntary. But he also, for a 
different reason, holds that the plaintiff cannot 
recover the money which he paid, his reason 
belng that the debt which had been decreed 
to the defendant was a charge upon the 
property in the hands of the first respondent, 
and that the purchaser from him was in the 
same position. 

There he appears to have been wrong, 
because the state of things was this, that the 
decree authorized the decree-holder to realize 
his debt out of the property of the decensed 
in the hands of the defendant; but, until he 
had attached it, there was no charge upon 
the property, and ifit wasin the meantime 
sold by the person against whom the decree 
was obtained, the sale would confer a good 
title on the purchaser, the remedy of the 
decree-holder being against the judgment- 
debtor who had sold it, and who would be 
liable to make good the debt out of his own 

roperty, or out of the money he had obtained 
for it. 'Fhis part of: the judgment of the 
District Judge could only be supparted by its 
‘being shown by the respondent, the defendant 
in this case, that the suit in which the decree 
was obtained was a suit to senha a charge 
‘upon the property, aud that the decree was 
ox giving. effect to the charge. That does 
not appear ; that ought to have been shown; 
the defendant put forward that defence 
originally, and it may be presumed that, if 
there were any means of proving it, he would 
have done £0. : 

Therefore, the decrees of both the Lower 
Courts are wrong with regard to recovering 
back the money. They have decided on 
different grounds, but both are wrong. Both 


e 
decrees must be reversed, and the plaintiff 
must have judgment for the amount 
which he claims os having paid to stop 
the sale. The decree must be amended, by 
declaring the plaintiff to be entitled to the 
money which he claimed in his plaint, with 
interest at 6 per cent. from the date on which 
it was paid until the judgment is satisfled, 

The appellant must have the costs of the 
appeal from the second respondent, and we 
think that the respondent who did not pay his 
debt should have no costa, 


The 22nd November 1872. 
Present: 


The Hon’ble J. B. Phear and W. Ainsli 
Judges. 


Registration—Act XX of 1866 s. 49—Froud— 
Remodics— Right of Suit. 


' 


Special Appeals from a decision passed by 
the Subordinate Judge of Gya, dated 
the 28ih September 1871, reversing a 
decision of the Mooanff of Nowabad, ` 
dated the 24th June 1871. 


Caso No. 278 of 1872. 
Meer Shumshare Ali (Defendant) Appellant, 


versus 


Syud Lutafot Kureem (Plaintiff) 
Respondent. 


Moonshse Mahomed Yusoof for Appellant. 


Messrs. B. E. Twidale and C. Gregory for 
Respondent, 


Case No. 280 of 1872. 
Lalla Thakoor Sahoy (Plaintiff) Appellant, 
versus 


Syud Mahomed Lootfoollah (one of .the 
Defendants) Respondent. 


Moonshse Mahomed Yusoof for Appellant. 


Messrs. R. E. Twidale and C. Gregory for 
Respondent. 


On the expiration of a xur-l-peshges ticos to 
plaintiff a AMerlant. in latie. aroni «Koala ote 

ing the subject of this suit for a oonsider- 
ation. The kobala was drawn up, signed by defendant, 
and delivered to plamtff’s servants to be registered with 
his consent, but the defendant tly got it away 
from them end never went to the offloa, and 
the deed could not be The defendant denied 
these facts, and pleaded that he had given a moknururee 
lease to a third party six days after the date of the 
alleged execution of the ko The Lower Appellate 
Court found the plaintiffs oase eptablished, and ordered 
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defendant to restore the deed of sale for the purposes of 


i and use, and declared st jonas: and 
a plaintiff already obtained on. 
Hewp that plaintiff hed a right to the remedy t 
5 par ais suit was not barred by the R n 
ct, 
Her thatthe application of defendant's mokururesdar 


to be made a party Yo thia mit ought to have been acceded 

to, so that might in one eee date a decree 

binding on Danse also who claimed through defendant. 
Hep that, under the pee apap the noes 

pool eae even if the mokurureedar’s suit had 

been separately tried (which ıt was not), the Court might 

Peep bare allowed tme. tor- Mo istration of the 
bala, in order to its being admitted as evidences, 

Phear, J.—THis case presents some strik- 
ing fentures. One Syud Lovtfoollah is the 
plaintif. He alleges that he held a sur-i- 
ee ticca granted to him by Shumshare 
li, the defendant, for a certain period, 
mely, from 1266 to 1277. After this, 
pon an arrangement, I suppose, being come 
for the re-payment of the money due under 
the sur-i-peshgee and other moneys, the plain- 
tiff says that the defendant executed in his 
favor a kobala of the property which forms 
the subject of this suit, for a consideration of 
Rs. 1,000 which wasto be applied, part 
to the payment of the sui-i-peshgee debt, 
another part to the re-payment of other debts 
due from the defendant to the plaintiff under 
certain decrees, another part again to the dis- 
charge of arrears of rent for other lands, and 
the remainder being a sum of Rs. 86 and odd 
annas was to be paid down in cash to the 
defendant. The plaintiff says that the de- 
fendant did take Rs. 5 in cash as earnest- 
money, aud that the kobala was actually 
dmwn up, signed by the defendant, and 
handed over to the plaintiffs servants to 
be taken by them to the Registry office, and 
there to be registered with the consent of 
the defendant. After this, the defendant 
managed to get the deed away from the 
plaintiff's servants, and then absented himself 
altogether, and never went to the Registry 
office. Consequently, the plaintiff was un- 
able to get the deed registered. He was 
unable even to present it bimself to the 
Registrar, and so to get the Registrar to take 
any action upon it, in the absence of the 
other party. 

The defence of the defendant is that this 
is altogether a false story. He says that he 
had granted a mokururee lease of the same 
property to a third person, Thakoor Sahoy, 
on the 12th Aughun 1278, that is, about six 
days after the date when the plaintiff alleges 
that his kobala was executed. - 

The Lower Appellate Court has found 
that the story of the plaintiff is established, 
and that the defendant has committed a great 


fraud upon the plaintiff, and has kept back 
the kobala in order that he may defeat the 
plaintifPs right to have it registered. On 
this finding of fact, the Subordinate Judge 
orders that the defendant shall deliver over 
to the plnintiff the deed of sale for the pur- 
pose of being registered and applied to the 
use of the plaintiff; and he also declared 
that the sale was valid and passed a good 
title, the plointiff having already obtained 
possession of the property which was the 
subject of the kobala, . 

It is objected to this decree In special 
appeal that the proceeding in the Court 
below is entirely misconceived, and that the 

laintiff ought to have proceeded under 
ection 84 of the Registration Act, inas- 
much as Section 84 and other subsequent 
Sections of the Registration Act provide 
what is to be done in the event of the Regis- 
trar’s refusing to register. But inasmuch 
as it appears from the finding of the Judge 
thet the plaintiff has been deprived of all 
opportunity of getting even a refusal to 
register from the Registrar by reasons of 
the fraud of the defendant, I confess itseams 
to me very difficult to understand the nature 
of this objection now made by the special 
appellant. It certainly cannot be allowed to 
prevail. For purposes of considering its 
weight, we must take it that the principal 
facta upon which the Judge has founded his 
judgment are correct; and then it follows 
that the plaintiff has been deprived of his 
deed of sale by the deliberate fraud of the 
defendant, and he has been unable, in conse- 
quence of that fraud, to do anything to put 
in force the provisions of the Registration 
Act ; and if he is to be debarred from the 
alternative of access to the Civil Court for 
the purpose of seeking a remedy for the 
result of this fraud, he is utterly without any 
remedy whatever. There is nothing that I 
am aware of in the Registration Act to bar 
a suitor’s right of coming into the Civil 
Court to complain of a wrong. He cannot 
obtain, of course, any order of Court to be 
made upon the Registrar for the registration 
of a document, except in the manner which 
is provided by the latter Sections .of the 
Registration Act; but he assuredly may 
come into Court to get such remedy against 
the defendant as the justice of the case, 
under the circumstances which can be proved, 
certainly gives him aright to get. That is 
nothing more nor less than this, vis., to make 
the defendant do that which he ought to 
have done nocording to the terms of his 
contract, and undo ap far as possible the effect 


508 * Civil 








of his fraud. It seems to me beyond doubt 
that the plaintiff certainly can come into 
Court to compel the defendant to give back 
the document which he has retained, to make 
him go to the Registry office, and register it, 
- The Lower Appellate Court has dealt very 
folly and completely with the matter in the 
suit between the two parties upon its merits: 
and not a suggestion has been made here that 
there is any ground to dispute the facts 
found by the Judge for the reasons which 
can be urged in special appeal. 

It is unfortunate that the application 
which, we ore told, was made by the mokur- 
ureedar of the defendant under the transac- 
tion of the 12th Aughun 1278, to become a 

y to the suit, wns not acceded to by the 

ort below; because it is much to be 
desired that the plaintiff should in one suit 
get a decree which should be binding, not 
only between him and the defendant, but 
between him and every one claiming under 
or through the defendant. I am not sare 
that he has not got such a decree, even as 
the record now stands, irrespective of the 
fate of the so-called lutet venor’s application ; 
but this would have bean beyond question if 
the mokurureedar had actually been a party 
to the sult, Certainly, I-do not see any 
reason for disturbing the decision of the 
Lower Appellate Court in special appeal 
No. 278. : 
- The second sult ont of which the appeal 
No. 280 has arisen was brought by the 
mokurureedar net both his vendor, the 
defendant, and tfoollah, the plaintiff in 
the first suit. I suppose the same evidence 
waa, by consent of parties, probably, taken 
in both cases; the Judge has disposed of 
both by ofe judgment ; and the facis which 
I have already mentioned as having been 
found by him in the first suit were the facts 
which he found in the second suit. 

It is now urged before ue very forcibly 
that‘in this suit there is nothing to show that 
the plaintiff was not perfectly innocent of the 
fraud of Shumshare Ali against Lootfoollah ; 
and if that be so, he has a-title by the docu- 
ment of the 12th Aughun 1278, which was 
registered on the very day when it was made ; 
a title which most therefore prevail against 
the previous title, whatever it may be, of 
Lootfoollab, which certainly by the nature 
of the case wns not in fact registered at the 
time when the second suit was brought 
The plaintiffs pleader takes his stand upon 
the literal words of Section 49 of the Indian 
Registration Act XX of 1866, which says 
that “no instrament required by Section 17 
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‘to be registered shall be received in evidence 
“in any oivil proceeding in any Court, or 
“shall be acted on by any publio servant as 
“defined in the Indian Penal Code, or shall 
“affect any property comprised therein, un- 
“ Jess it shall have been registered in accord- 
“ance with the provisions of this Act.” Tha 
argument upon this is that Lootfoollah’s 
kobala could not be used as evidence of title 
against the plaintiff in this suit, beoause it was 
not in fact registered. It is quite clear to my 
mind that this is really nothing more than 
a legal quibble which we ought not to‘allow 
to prevail. If the plaintiff in this second 
suit had really been made a defendant in the 
flist suit, which he ought to have been, the 
no objection of this kind could possibly ha 
been made, and in fact the second suit coul 
not lave been brought. I have already sai 
that, in my judgment under the circum 
stances which were actually found, this 
second plaintiff ought to have been made a 
defendant by the Court in the flistcase. But 
whether he were so or not, it is quite certain 
that the two suits were substantially treated 
as one suit: there is but one judgment given 
in them ; it does not appear that separate trials 
were had; the present plaintiff has made. no 
objection at all, but songht himself to “be 
made na party to the first snit ; and he cannot, { 
I think, in this state of things, righteously 
claim any relief in consequence of the Judge's 
decision in the first suit. If his conse had 
been tried separately, then he could have 
made the present objection when the defend- 
ant attempted first to use Shumelare All’s 
kobala to E ootfoollah as evidence, and then 
the Court could unquestionably, nnd would 
no doubt, have seid that, although it Is not in 
faot registered, 1¢ has been ordered to be 
registered, and it hos been declared as 
between the parties to the first suit in whch 
the defendant was the presént plaintiffs 
vendor, that it ought to have been registered 
long ago, and, if necessary, I will give time 
to have it registered in order that it may 
become admissible as evidence. It seems to 
me that the proceedings would not have been 
irregular if they had taken some such shape 
os that, and then again this objection would 
have failed. We are now here upon speolal 
appeal asked to disturb a very equitable 
judgment of the Court below, simply upon an 
objection which bears the character I have 
attempted to describe. It seems to me that 
we ought not toaccede to a request of this 
kind so for ns this objection ia concerned. 
Certainly, justice and equity has been done 
-by the Court below, and it would be only 
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mischievous if we disturb the judgment upon 
any such frivolouseground as that now put 
forward by the appellant. 
Upon the whole, it appears to me that we 
must dismiss both these appeals with costs, 
Ainslie, J—I concar. 


‘The 28rd November 1872. ` 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Over-claims— Appeals— Costs—Issues. 
Case No. 527 of 1872. 


pecial Appeal from a decision passed by 
the Officinting Judge of Mymensingh, 
- dated the 19th December 1871, modifying 
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only to the proprietary right. Parties pring: 
ing a suit, as the plaintiff did, and failing, as 
he did, ought, we think, to have had their 
entire claim dismissed. 

The plaintiff did not appeal, but the 
defendants did, their Seen being on the 
question of costs on The Jadge, -how- 
ever, instead of alaik himself to that 
issue, went into the question as to whether 
the estate was a joint one, or whether it had 
been divided into shares, and without finding 
ultimately whether the estate was joint or 
not, ordered that a joint decree should be 
given against all the Jelendani. It is clear 
that, on the appeal-as it was laid before him, 
he was not justified in going into this que- 
tion. 

We mast reverse the decision of the Judge 
as being under the circumstances slira vires, 
and restore that of the Court. of first 
instance, making that alteration in the order 


a decision of the Subordinate Judge of | for costs that we have alluded to in the 


that district, dated the 27th March 187). 


Kishen Chunder Sandyal (one of the Defend- 
auts) Appellant, 


versus 


Kaleenath Gangolly (Plaintiff) and another 
(Defendant) Respondents. 


Baboo Nil Madhub Sen for Appellant, 


Baboos Nullit Chunder Sen and Kales 
Mohun Doss for Respondents, 


. Where a party mains for tho Wliole of a property, as 
fita, fale to 
more than a 


right 

., one-fourth 

OW hate Seine appeals o ribet on the question 
of costs eal, the Appellate Court t to confine 

to that issue. 


Glover, J—APTER hearing the argument 
in this case, we think the proper order to 
pass under the<dircumstauces. would be to 
resjore the decision of the Court of first 
instance, plaintiff paying all the costs of the 
litigation and likewise the costs of the 
appellant in this Court ; of course that leaves 
the costs of the defendant respondent in this 
Court to be borne by himself. 

The plaintiffs suit, as it was brought, 
ought, we think, to have been dismissed, 1nas- 
muoh as he sued for the whole 16 annas share 
of the property, and likewise to obtain kias 
possession and meene profits ; whereas it is 
found as a fact by the first Court, against 
which there was no appeal on the part of 
the plaintiff, that in reality his interest 
amounted to 4 annas only, and that he 
was not entitled to get kkas possession, but 


beginning of this judgment. 

itter, J—I concur. It bas bean found 
as a fnot by the first Court that the plaintiff 
has fniled to establish that he is entitled to 
either of the reliefs sought for in the plaint. 
The plaintiff did not question the soundness 
of this finding, and the ae s decision is 
therefore illegal. 


The 28rd Novimber 1872, 
Present: 
The Hon’ble F. A. Glover and Dwarka- 
nath Mitter, Judges. 


sel of Rights of Occupancy — Registration i in 
semindaree sherisktak. 


Case No. 529 of 1872. 


Special Appeal froma decision passed by 
the Subordinate Judge of Purneah, dated 
the 22nd December 1872, reversing a 


decision of the Moonstff of Arareak, 


dated the 30ih June 1871. 


Mussamot Shaukurputtee Thakoorain 
(Pluintiff) Appellant, 
versus 


Mirza Saifoollah Khan and another (Defend- 
ants) Respondents. 


Baboos Tarucknath Dutt and Taruck- 
naih Sen for Appellant. 


Mr. C. Gregory for Respondents, 
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name 
in the zeminadaree sherishtah for the amount of land 
claimed and at a 
tenure was one 


Glover, J—Turne is no ground for this 
special appeal. The plaintiff says that he 
urchased 44 beegahs out of 254 beegahs of 
d from certain persona, and applied to the 
zemindar to have his name registered in the 
semindaree sherishtah for that amount of 
land at @ certain specifled- rent; that the 
wemindar refused to do so, and therefore he 
brings this suit. 
_ There are, we think, two fatal objections 
to the claim. In the first place, before the 
plaintiff could come under Section 26, Act 
VI of 1862, B. C., he would have to show 
that the tenure was a “ permanent transferable 
one,” and no attempt has been made to show 
this. It is true that no issue was fixed on 
this point in the Court of the Moonsiff, but 
it was for the plaintiff to show that the tenure 
was one which could be transferred. It has 
been held by this Court that a right-of- 
occupancy, is only saleable by particular cus- 
tom, and the plaintiff has made no attempt 
to show such custom. If there were no other 
objection to the plaintiff's suit, this would be 
fatal. 

The next objection is that before a person 
can insist upon the remindar’s registering a 
purchase of this sort, it must be shown that 
the sale did not involve any re-distribution of 
the rent. Unless the zemindar chooses 
to agree to such a change, he is not bound to 
register a gale which gives effect to a division 
and distribution of the rent. In this case, 
the plaintiff asked for a certain specified 
portion of land to be transferred to his name, 
and also that the land should be declared 
liable to pay only a certain amount of 
rent. 

The appeal is dismissed with costa. 

Mitter, J——I_concur in dismissing this 
appeal. The plaintiff has no rigbt to compel 
the landlord defendant to recognise a division 
of the jumma payable on account of the tenure 
in question, and his suit as brought must fail. 





The 25th November 1872. 
Present: i 


The Hon’ble Louis $S. Jackson and 
W. Markby, Judges. 


Sale of Share—Notice to Lessso—Apporticnment 


of Jumma. 


Case No. 271 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judgesof Jessore, dated 
the 29th August 1871. K 


Tara Monee Dossee and others (Defendants) 
Appellants, 


versus 


Punchanun Bose and another (Plaintiffs) 
Respondents. 


Baboos Sreenath Doss and Bungshee Dhur 
Sen for Appellants. à 


Baboos Kalee Mohun Doss and Doorga 
Mohun Doss for Respondents. 







anuna, after rene from Re moiety ofa taloa 
which had been previously let in rjara upon a lump J 

to T, brought a suit under Act X of 1859 agams t 
lessee to recover that ion of the lump ren 


properly accruing upon the talook purchased. 
was dismiseed on the groun 
ara kubooleut did not s 
ue upon the telook, Plain subeoquently b: ta 
suit 8S as well as T and her sureties, for a deolara- 
tion of title and for rent from the time of the purchase, 
Heip (by Jackson, J.) that as the lesees had no 
licit notios of the pure andasno apportionment 
had boen made mth her:oansent of the ront payable on 
the share sold, she would be justñed in continuing to 
the rental as a whole to the original lessor. 
(by both J ) that as defendant had already 
paid the rent to the lessor, she was under the 
cocumstances not liable to pay it again to plaintiffs. 


Jackson, J.—THe plaintiffs in this case are 
Punchanun Boge and .Issur Chunder Bose, 
who allege themselves to have purchased 
from Soorjo Coomar Dutt, the deféndunt No. 
4, one-half share of a talook consisting of 
Mouzahs Bhomebhang and others. This 
moiety of a talook forms a portion of 
certain immoveable property which had 
been previously let in ijara to the defend- 
ant No. 1, Tara Monee Dossee, for whom 
the defendants Nos. 2 and 8, Bissessur Dutt 
and Chunder Coomar Dutt, were sureties. 
The property wns let in ijara upon a lump 
jumma, no specific rent being attached” to 
the several portions of the property which 
went to mnke up the whole. On acquiring 
this talook by porchase, the plaintiffs, it 
appears, brought a suit in the Revenue 

urt under the provisions of Act X of 1859, 
against the lessee to recover from her that 
portion of the lump rental which they 
claimed as being the portion properly, 
acotuing upon the talook so purchased. The 
Revenue SEA it seems, on this ground, 
amongst others, that the ijara kuboolent 
did not specify the precise amount of the 
whole rent which was due upon the talook 
in question, dismissed the puit, and the order 
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of dismissal was finally affirmed by the 
High Court on special appeal. The plaint- 
iffs consequently brought the present suit in 
the Subordinate Jodge’s Court for a declara- 
tion of their title, and for the amount of rent 
which they claim from the time of their 
purchase down to the month of Kartick 1277, 
which, as I understand, is very nearly the 
period of determination of the jara. 

The defendant Tara Monee resisted the 
suit on various grounds, one of which was 
that she was not liable to pay to the plaint- 
iffs any rent, inasmoch as she had not 
entered into any contract with them, and she 

Iso alleged that she had paid the whole of 

e rents as they became due to her ļessor, 

oorjo Coomar Dutt. She denied that she 
bad any notice of the purchase by the 
plaintiffs, and repudiated any liability to pay 
rent to them. 

Soorjo Coomar, the plaintiff’s vendor? was 
also made a defendant, but it is material to 
observe that the plaintiffs did not ask the 
Court for any decree against him for any 
amount of rent, but only made him a party in 
the suit in order to the finnl adjudication of 
their title by purchase in his presence. 
Soorjo Coomar denied altogether the 
allegation of sale to the plaintiffs, Ha 
alleged that they were in collusion with the 
leasee, Tara Monee, and other parties, and that 
thelr suit was fraudulent. He also stated 
and admitted that he had received the ijara 
profits from the farmer from 1269 to 1276. 

The suit wes heard by Baboo Gunga 
Churn Sirear, the Subordinate Judge of 
Jeseore. Besides other issues which are not 
material now, there were,—one in bar—"‘ Have 
“ the plaintiffs no right to sue the ijaradar 
“for the arrears of rent claimed in this 
“ suit?” then on frcta—* Did the plaintiffs ia 
“ Aughran 1270 purchase of the defendant 
“ Sooijo Coomar Dutt his 8 annas share in 
‘a Talook Bhomeblang, &c., and was the 
t ijaradar, Tara Monee, mode aware of this 
“ purchase P” and nextly—‘‘ Has the ijaradar 
“ defendant paid to Soorjo Coomar the rents 
& due from her on account of the said 8 annas 
“of the Talook for the period for which the 
“ plaintiffs claim rent in the suit ?” 

Upon these issues the Lower Court found 
that the plnintiffs had a right to sue the 
ijaradar. This the Subordinate Judge finds 
without entering much into the question, but 
be simply observes— With respect to the 
“talook purchased by them, the plaintiffs 
“stand in place of the original proprietor, 
“ Soorjo Coomar Dutt, and are therefore 
“ enti to recelve from the lessee the 


“ arrears of rent due on that talook. The 
“objection on the part of the lessee, Tara 
‘¢ Monee, that the plaintiffs have no right to 
“receive rents from her, is altogether futile, 
“and I therefore set it aside.” ` 

Now, upon this question I am not prepared 
to say that we should be inclined to agree in 
the view teken by the Subordinate Judge. 
No doubt, if the plaintiffs had purehased the 
whole tenure leased to the jjaradar, and had 
given her notice of that purchase, she might 
have found it difficult to resist the claim for 
rent on the part of the purchasers, even if 
she had shown that she had paid it to the 
original lessor. But this is not the case here. 
What the plaintiffs purchased was not the 
whole of the property leased to the ijaradar; 
but only a part of it to which no specific 
portion of rent was assigned; and although 
it is no doubt proved that the lessee did come 
to know as a fact the purchase made by 
plaintiffs, she certainly had no explicit noticé 
of it, nor was any apportionment made with 
her consent of any specific amount of rent 
to the share of the talook which formed the 
subject of sale to the present plaintiffs. 
That being so, I think it is clear that she 
would be justified in continuing to pay the 
rental, which was agreed upon as a whole, to 
her original lessor, Not only that, bot she 
wes prevented by the decision of the Reve- 
nue Court from making the payment to any 
other party, for the effect of that decision 
was that the rent was payable not to the 
plaintiffs, but to the‘ original lessor, Then 
comes the question which, although not abeo- 
lutely necessary as an answer to the plaintiffs’ 
suit, ig oue which has been enquired into, and 
which I think the Court should have enquired 
into, viz., whether the ijaradar defendant did 
pay to Soorjo Coomer the whole amount of 
reut as alleged by her. 

n this point, I think the decision of the 
Lower Court cannot stand. Soorjo Coomar in 
bis written statement declares himself to have 
received the whole amount, He was also 
summoned and examined’as a witness in the 
conse and he declared on oath that he had 
received the whole of the rents, and he 
acknowledged the receipts which the ijaradar 
defendant had produced as having been grant- 
ed by him upon payment of such renta. 
There is really no evidence on the other side 
as to this point, but the Court below finding 
that Scorjo Coomar had made on some other 
points statements which were unquestionably 
untrue, and, therefore considering him not 
entitled to oredit, disbelieved his statements 
and came to the conclusion that PI wore made 
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ïn collusion with the ijaradar defendant, in 
order to defraud plaintiffs of their just claim. 
Now, in the first place, there is, though not 
strong, at least some corroboration of Soorjo 
Coomar’s statements by the witness Chunder 

. He states that he knew, from 
what he had heard, that the farmers paid 
their rents down to the present time to Scorjo 
Coomar. „Besides, the evidence of another 
witness, Anund Chunder, who swore to the 
receipts, directly bears out his assertion. In 
addition to that, the statement of Soojo 
-Coomar on this point is one made against his 
own interests, for, on the one hand, that 
“statement he admitted having received a 
large sum of money for which he might 
quite possibly have to account to the pur- 
-ohasers, and, on the other hand, he by that 
admission debarred himeelf from any tasiher 
proceedings to recover that sum of money 
from the lessee. Moreover, the probabilities 
-aro all in favor of the supposition that he 
did receive the rent. He was the lessor ond 
also the person wha obtained the decree in 
the Revenue Court, notwithstanding that his 


‘title to rent was disputed on the ground of 


“the sale to the plaintiffs. Hoe is farther ad- 
mitted to have been in needy ciroamstancea, 
and would have urgent need of the money. 
Every thing, therefore, is in favor of the 
suppotitionthat Soorjo Ceomar was in receipt 
of the rent. It does not follow that because 
a man has made a false statement on one point, 
therefore every other statement that he 
makes is likewise false. Where a statement 
is made against interest, and is supported, not 
‘only by evidence, but by-strong probabilities, 
dt is not forthe Court to reject that state- 
ment where His uncontroverted, and adopt 
a gratuitous suspicion of fraud. That being 
the case, the defendant ijaradar having ovce 
paid the money to her lessor, and being 
declared liable under a decree of Court to 
pey the same to him, and not having received 
any proper notice to pay it to anybody else, 
I do not think she ought to be made Hable 
to pay it over again to the purchasers from 
the lessor. I think, therefore, that the Court 
below was uot justified in giving the plaint- 
iffa a decree as against the defendants 1, 2, 
and 8. 

A question, indeed, occurred to my mind 
during the argument, whether under the cir- 
cumstances of the case we should be at liberty 
to make a decree for the amount of these 
Tents in favor of the plaintiffs against Soorjo 
Coomar, he having by his own sdmission 
Teceived the money which undoubtedly the 
plaintiffs were equitably entitled to receive. 
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Possibly, Soorjo Coomar gught to be made 
liable to the plaintiffs, but it is quite clear 
that the plaintiffs did not bring this suit for’ 
the purpose of recovering the amount from 
Soorjo Coomar, nor is that made an objec 
tion to the judgment of the Lower Court, 
The aim and intention of the plaintiffs was 
to recover the amount from the lessee and 
her sureties, from whom, as I have already 
stated, the amount having been once taken 
ought not to be taken over again. Baot in 
addition šo that, we should not at present be 
in a condition to make any order contrary 
to the decree of the Lower Court, unless it 
be upon an objection taken by the respondent 
under Section 848. The matter was sug 
gested to the vakeel for the respondent, an 
he, for reasons which no doubt are sufficient 
and valid, did not think it fit to press the 
objection. We do not, therefore, think it 
necessary to go into that question. 

The result, then, of our decision is that 
the judgment of the Lower Court be reversed, 
and the plaintiffs’ suit, so for os it relates to 
rent claimed from defendamts 1, 2, and 8, 
dismissed ; but under the circumstances of the 
case, looking to the conduct of all the parties 
—looking to the allegations which the séveral 
defendants have set up, and to the peculiar 
position of several defendants whose inter- 
ests are not identioal—appearing before us 
through a single pleader, we direct that each 
party do bear his own costs in all the Courts, 

Markby, J—I am of the same opinion. 
I fully share in the doubts expressed by my 
learned brother with reference to the ques- 
tion whether, even supposing that the rents 
had not been paid to the original lessor, the 
plaintifs could recover in this suit the 
amount of rent they claim without showing 
that any specific amount of rent was, with 
the consent of parties, assigned to the share 
of the talook which passed under the pur- 
chase. As far as I con discover, there was 
no proposition for an apportionment made 
either to the original leasors or to the defend- 
ants before ‘the present suit for rent was 
brought, and no authority has been shown to 
us by which the Court, independently of any 
agreement of the parties, could apportion a 
specifo rent for a fractional share of a taleok 
out of a grosa rental which was agreed 
between the parties to be the rent for the 
whole talook. But under the circumstances 
I think it is not necessary to express any 
Opinion on that point, because it is admitted 
that if the defendants have already paid 
rent to their original lessors they are dis 
charged, and I agree in the conclusion that 
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there is nothing grhich would entitle us to 
disbelieve the unoontradicted statement of 
the lessor, Soorjo Coomar, that he hed receiv- 
ed the whole rent. 


The 27th November 1872. 


Present : 


The Hon’ble Louis S. Jackson and W. Aiuste, 
Judges. 


Order before Decrese—Aoct VIII of 1859 ss. 
129 and 363 —Charler Act s. 15. 


In the matter of 
EL O. Erskine and others, Petitioners. 


Lhe Advocate-General and Mr. R. T. 
Allan for Petitioners, 

The High Court refused to interfere under s. 15 of the 
Charter Act to set aside an order rej a document, 
mids Dy: s Coert oide Aet VEDO s. 129, an 
appeal from such order bemg barred by s- 868. 

Jackson, J.—WE think this applicatior is 
not admissible. I entirely ædlere to what 
I said as to the powers of this Court in the 
ease which the learned Advocate-Generat has 
referred to in Bengal Law Reporte, Volume 
VII, page 146.* That the act complained of, 
wis., the rejection of the document in question 
was an act entirely within the authority of 
the Court below, is manifest from the terms 
of Section 129, Act VII of 1859. That 
Section says: All exhibits produced by 
“the parties shall be received and inspected 
“by the Court; but it shall be competent 
“ to the Court, after inspection, to reject avy 
“exhibit which it may consider irrelevant or 
“otherwise inadmissible, recording the 
“ grounds of such rejection,” It is manifest 
that the order was made under this Section, 
and being an order made in the course of a 
suit, and relating thereto prior to the decree, 


an appeal is expressly barred under the pro- oie 


visions of Section 368 of the Civil Procedure 
Code. Now, we do not think that, in the 
exercise of our extraordinary powers, we 
eught to do that which we are restricted 
from doing on appeal. The proper time for 
making the present objection will be when a 
judgment has ‘beer given in the cause and 
that judgment is against him, and when conse- 
quently he has occasion to appeal against the 
dearee, : 

The learned Advocate-General stated that 
the principal ground upon which he wished 





* 11 W. B., Ciril, 402. 


to put the application was that, if this docu 
ment be not admitted, the plaintiff would’ 
be compelled to resort to a circuitous mode 
of proof for the establishment of his claim, 
and that therefore it would be expedient for 
this Court to interfere. Now, we think it 
would be most inconvenient, and we may 
say slmost disastrous, if parties were 
encouraged to come up to this Court and 
invoke its aid under Section 15 in every case 
of miscarriage in the course of an enquiry 
in a swt, 


The application must be rejected; 





Fhe 28th November 1872. 


Present: 


The Hon'ble Louis S. Jackson and 
W. Markby, Judges. 


Execution-salo— Notification. 
Oase No, 227 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Jessore, 
dated the 29th June 1872. : 


Bama Soonduree Chowdlirain (Judgment- 
debtor) Appellant, 


versus 


Saroda Soondures Dossee and another (Decree- 
holders) Respondents. i 


Baboos Sreenath Dass and Bhugobutty 
Churn Ghose for Appellant. 


Baboos Kalee Hohun Doss, Doorga Mohun 
` Doss, and Kashee Kant Sen for Respond- 
ents. 
Where an exeoution-sele ts postponed at the instance 


of the judgment—debtor, or with his consent, the omission 
va fresh notifleation is not a material irregular- 


Jackson, J—Im disposing of this appeal, 
ft seems to us only necessary to say that the 
salo having been postponed uot once, but 
repeatedly, at the instance of the judgment- 
debtor, and upon the last occasion with his 
express consent that it should not be necessary 
to publish a fresh notification, it is not open to 
him now to complain of the omission to publish 
a fresh notification as a material irregularity, 
and to ask the Court to set aside the sale by 
reason thereof, 


The appeal is dismissed with costs, two 
gold mohuras, i 
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ş The 28th November 1872. 


Present: 
The Hon’ble Louis S. Jackson and 
W. Markby, Judges. 


The 28th November 1872, 
Present: 


The Hon’ble J. B. Phear and W. Aioslie, 
Judges. 


Indian Registration Act, ss. 58 and 55—Act XIV| ` Time for Appeal—Act VILLI of 1869, s. 333, 


of 1859, s. 22, 
Case No. 195 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Backergunge, dated the 
28th March 1872, affirming an order of 
the Moonsiff of that district, dated the 
20th July 1871. 


Hurnath Chatterjee (Decree-holder) Appel- 
lant, 


OCOT SHS 


Futiick Chunder Sumaddar and others (Judg- 
ment-debtors) Respondents. 


Baboo Doorga Mohun Doss for Appellant, 


Baboo Gopal Chunder Hookerjee for 
: Respondents. 


under s. 58 of 


Registration Act is or is not a summary decrees 
within the meaning of Act XIV of 1859, s 22. 


- Jackson, J.—Uron the preliminary ob- 
jection taken in this case, as to which it is 
said that Section 55 of the Indian Regis- 
tration Act bars-any appeal ina case like 
this, I quite adhere to the opinion that I 
expressed in the case of Rash Behary Baboo,* 
petitioner, and I think that the appeal is 
taken away equally in mattera of execution 
as in respect of the decree passed; and 
although the same Section would bar an appeal 
to the Zillah Court, it happens in this caso 
that the Zillah Court has merely affirmed the 
order of the Court below. It is not necessary, 
therefore, that we should take any action in 
respect of the order passed by the Lower 
Appellate Court. Inasmuch, therefore, as 
no appeal lies, I do not think it necessary to 
express any opinion as to the point raised, 
wis. whether a decree passed under Section 
58 of the Indian Registration Act is or is 
not a summary decree within the meaning of 
Bection 22, Act XIV of 1859. 
Markby, J.—I am of the same opinion. 





*7 W. RB, 180, 


In the matter of 
Chowdhry Mohendro Narain Roy, Petitioner 


Mr. C. Gregory aud Baboo Boodh Sen 
Singh for Petitioner. 


In caloale: the 80 days allowed for an 
Act Vilbof tee 888, the period betwen mhe ian O7 
which Judgment was pronounced and thet on whioh 


an coraig rae vear nh time 
ma taining a the 
tn fiat ection, RI 


Phear, J—Suoction 888 says that a party 
desirous of appealing shall do so within 90 
days, exclusive of such time as may be re- 
quisite for obtaining a copy of the decree 
&ppealed ageinst. Ta this case the decree 
was not signed by the Judge until the 8rd 
September, although the judgment was ap- 
parently pronounced on the 24th July. Baut 
until the decree was signed by the Judge, 
it is clear that the party appealing was un- 
able to obtain a copy of the deciee appealed 
against. It seems to follow that Mr. 
Gregory’s client must be allowed in this case 
all the time which bad elapsed up to the 8rd 
September. That being so, he was within 
time when he presented the petition of appeal 
to this Court. We, therefore, direct that the 
appeal be admitted. 









The 28th November 1872. 


Present: 
The Hon’ble L. S. Jackson and W. Markby, 
Judges. 


‘Deoree— Execution, 
; Caso No. 99 of 1872. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Moorshedabad, dated 
the lst March 1872, modifying an order 
of the Sudder Moonsiff of that district, 
dated the 21st February 1871, 


Huruck Chand Golecha (Judgment-debtor) 
"Appellant, 


versus 


Tilook Chand Singh (Decree-holder) 
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Messrs. Branson and Jackson, and Baboos 
Sreenath Das& Ashootosh Dhur, and 
Jadub Chunder Seal for Appellant. 


Mr. Woodroffe and Baboos Rash Beharee 
Ghose and Tarucknath Paleet for 
Respondent. 

‘Where a decree shows clearly the intention of the 

Court which makes it, but leaves something undeter- 

mined untl further inquiry, such must be held 


as intended to be made by the Court to which the decree 
1s sent to be carried into effect : 


Markby, J.—Tan question in this oáse 

relates to the execution of a certain decree 
whereby the defendant is direoted to remove 
in obstructions which he had placed 
on a public road to the injury of the 
intiff. 
The decree is one which has been affirmed 
y this Court on special appeal, and must, 
therefore, now conclusively be considered as 
a proper and legal decree; but it is objected 
that the decree “being uncertain execution 
cannot be given after taking evidence in the 
execution department for the purpose of 
determining what was decided.” 

In substance the objection is that in order 
to execute the decree, it is necessary to 
inquire whet obstructions have been placed 
upon the road by the defendant, and that 
under the law no such inquiry can take 
place. 

“We are not prepared to assent to this as a 
universal proposition. No authority was 
quoted in support of it, and it is by no means 
unfrequent to find decrees whioli expressly 
leave something to be inquired into on a 
future occasion. 

It was, however, contended that this 
decree should then have contained an express 
direction to the Court of first instance as to 
what further inquiry should take place. 

Probebly this would have been more regu- 
lar, and we do not altogether approve of the 
form of this decree; but we are not prepared 
to say that it cannot be executed. In all 
probability there is no real doubt whatever 
what obstructions are intended to be removed, 
and that is why the decree was not more 
specifically drawn. We must presume, how- 
ever, that the Court of appeal intended its 
decree to be effectively carried out, and if on 
the ince of it it clearly shows what the 
intention of the Court was, but leaves some- 
thing undetermined until further inquiry, it 
is only reasonable to suppose that it was 
intended that this inquiry should be made by 
the Court to which the decree 'is sent to be 
carried into effect. 










We, therefore, think that the objection 
fails, and that the epecinl appeal which we 
are strongly inclined to think is merely vexa- 
tious must be dismissed with costs, 


The 28th November 1872. 


Present: 


The Hon’ble Louis §. Jackson and 
W. Markby, Judges. 


poiat— Merits. 
Case No. 281 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Jessore, 
ted the 9th May 1872. 


Radhika Ohowdhrain (Deoree-hólder) 
Appellant, 


versus 


Luckhee Chunoder Ghose and others (Jadg- 
meut-debtors) Respondents. 


Mr. R. T. Allan and Baboo Bhowanes 
Churn Dutt for Appellant. 


Baboos Mohines Mohun Roy and Bungshee 
Dhur Sein for Respondents, 

As a matter of strict lew, an attachment must be held 
to be in foree down to the date on whieh the execution 


proceedings are struck off the file; but where a oase comes 
up before the High Court in regular ap it is not 


Jackson, J—Txis appeal is against the 
order of the Subordinate Judge of Jessore, 
who holds that the plaintiff's decree which 
was obtained solong ago as 1857 cannot 
now be executed, having become barred pre- 
vious to the date of an application to execute 
on the Ist July 1866. fs appears, #0 far os 
the proceedings immediately before that 
period are concerned, that some property of 
one of the judgment-debtors was attached 
in the ménth of March 1862; that on the 
28th July of that year the case was called 
on in the presence of the decree-holder’s 
pleader ; and it then appeared that alchongh 
the debtor’s property had been, as just stated, 
attached in the month of March, the decree- 
holder had not, up to that time, taken any 
steps towards the sale of the property or 
towards levying in suy other way the 
amount of his decree, and therefore the Court 
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ordered that the exeoution proceedings be 
removed from the file, In view of these 

proceedings, the Subordinate Judge has now 
held that at the date of the application made 
on the lat July 1865 the execution was 
already barred. 

Jt is contended in appeal that in point of 
fact there was down to the date on which 
the proceedings were struck off, that is, down 
to the 28th Joly 1862, an attachment actually 
in force; and we are referred to a case in 
V, Weekly Reporter, page 48, Miscellaneous 
Rolings, in which a Division Bench of this 
Court observed that the decree-holder could 
not well take more effectual steps for enforo- 
ing hia decree than attaching the property of 
his judgment-debtor. 
` Now, asa matter of strict law, it might be 
we should be compelled to say that there 
‘was an ‘attachment in force within three 

of the application for execution dated 
the let July 1865, and the decree-holder may 
on that ground rely on the authority cited; 
but this case comes before us on regular 
appeal, where we are not bound to deal with 
it strictly and exclusively on the qnestion of 
law, but are bound to look to the merits of 
the oase.- We find on the admission of Mr. 
Allan, the Vakeel for the appellant, that, not 
only on the occasion referred to, but repeatedly 
from the making of the decree down to the 
present time, attachments of the judgment- 
debtor's property have been effected, which 
have not, on one single occasion, been fol- 
lowed ont by sale of the pro No ex- 
planation, however, is afforded of the omission 
to proceed from attachment to sale, Under 
these circumstances, as we are entitled to 
express an opinion on the merits of the case 
and to say what we think right as to the 
conduct of the decree-holder, we think we 
ought to say, and are bound to say, that the 
attachment which was in force in July 1862 
“was not a proceeding instituted bond fide to 
enforce the decree, but was, like so many 
other proceedings brought before us, merely 
„a colorable proceeding. That being so, I 
think we are not called upon to make an 
order in favor of the decree-holder, and we 
therefore dismiss the appeal with costs. 

Markby, J—I am of the same opinion. 
If the case had to be dealt with simply on 
the question of law, there might be some 
doubt as to whether we should concur in the 
view taken by the Judge below, supposing, 
as Mr. Allan contends, that the attachment 
was in force down to July 1862; but I think 
in dealing with this case as a regular appeal, 
wo ought not to restrict ourselves to the 


question of law raised, bug are also bound to 
go into the merits and see whether the 
appellant is right in saying that the decree 
is not barred. I think upon sach informa- 
tion as the execation-creditor has chosen to 
place before us, and for the reasons stated by 
my brother Jackson, we ought to hold as a 
matter of fact that the decree is barred. 


The 4th Decamber 1872, 


Preseni: 
The Hon'ble F. B. oe and F. A. Glover, 
udges. 
Act XL of 1868—Act XXVII of 1860— 
osediags as Eivideroe— Admissions. 
Oase No. 631 of 1872. 


Special Appeal from a decision shee a 
the Subordinate Judge of Dinag 
dated the 30th December 1871, cflcaiag 
a decision of the Moons ff of ia 
dated ths 19th June 1871. 


Kashee Kant Doss (one of the Defendants) 
Appellant, 
versus 


Brojonath Doss and another (Plaintiffs) 
Respondents. 


Baboo Gopal Lall Mitter for Appellant. 


Mr. M. L. Sandel for Respondents. 
Though under Act XL of 1856 and Ast 
XXXVI of are not conclusive evidence, are 


Kemp, J—Tue plaintiffs in this case sued, 
alleging that they and the defendant Kashos 
Kaut Doss, the special appellant, were the 
sous of Kristo Churn Dosa, a Suddra, and 
that the plaintiffs were entitled to one-half 
and the defendant to the other half of the 
property left by Kristo Churn. The plaintiffs 
allege that certain boffaloes which were 
ancestral property, and an elephant pur- 
chased with the joint funds when the family 
were living in commenaelity, had been sold 
away the defendant Kashee Kant Does. 
They, therefore, sue for the recovery of the 
animals or their value. 

The defence set up by the defendant was 
that the plaintiffs were not the legitimate sons 
of Kristo Churn, and that there was no 
custom amongst men of the caste of the 
plaintiffs and defendants father to make 
“nika” marriages. 2ndly, that the property 
in didpute wes not ancestral or joint, but pur- 
chased by the defendant Kashee Kant Doss 
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T with his own funds, and that he has sold 
property, namely, the buffaloes and ele- 
piana W to a thi¢d party who bas been made a 


The tni Court, in a very elaborate and 
carefal judgment, found that Kristo Churn 
did marry a widow ; thatthe plaintif was the 
son of that marriage 3 that a ceremony of 
marriage was performed according to the 
usage of the district; that there was cohabita- 
tion between Kristo Churn and the mother of 
the plaintiff; and that the plaintiff is the son of 
Kristo Churn, The first Court algo found that 
theproperty, namely, the buffaloes, were ances- 

al property, but that they were not thirteen 

number as claimed by the plaintifs, but 

y nine, and that the elephant was acquired 

the joint funda of the family, and not by 

e separnte funds of the defendant Knashee 

nt, and therefore gave the plaintiff a decree, 
This decision was appealed from to the 
Subordinate Judge, and he also found for the 
plaintiff and saw no reason for interfering 
with the judgment of the first Court It is 
true that the judgment of the second Coort is 
but a short one; but considering the elaborate 
nature of the firat Courts decision, which is 
affirmed by the Appellate Court, we think 
that there has been a sufficient finding that 
the mother of the plaintiff was the wife of 
Kristo Churn, and that the plaintiff was the 
gon of that marriage. 

It is contended in special appeal that the 
onus has been thrown on the wrong party. 
We do not think that this is the onse. It is 
true that the Subordinate Judge says that 
the defendant before him has not given any 
proof against the right of the plaintiffs, but 
at the same time he also eays that he sees no 
reason to interfere with the decision of the 
first Court which had thrown the onus on 
the plaintiffs. 

Then it is said that there has been no 
finding as to the marriage. We think this is 
not correct, as the second Courtagrees with the 
finding of the first Court’upon that point 

It is also anid that the proceedings under 
Act XL of 1858 and Act XX VI of 1860 are 
not admissible in evidence. They certainly 
are not conclusive evidence, but they are some 
evidence in corroboration of the fnet of the 
plaintiff being the son of Kristo Churn, inas- 
much as we find that the defendant in pro 
ceedings under thoss Acts admitted that the 
plaiutiff was the son of Kristo Churn. 

We dismiss the appeal with costs, 


The 5th December 1872. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Docements produced after Time. 
Case No. 598 of 1872. 


Special Appeal from a decree passed by tha 
Judge of Dinagepore, dated the 29th No- 
vember 1871, affirming a decision of the 
Moonsiff of Sahibgunge, dated the 30th 
June 1871. 


Amur Chand Lohata (Plaintiff) 
Appellant, 


and another (Defendants) 
espondents. 


Baboos Ashootosh Dhur, Rash Bases 
Ghose, and Jadub Chunder Seal for Appel- 
lant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents, 


pers khaman papera Which Tormed tha caserce 

f the action were not sabe ue by the plaint- 
iff within the time prescribed larr, the Cpa dt i 
fistaoa was. ald Go hare beat] in rejecting 
eee serials T es ula 


Ram Ruttun Ro 


Kemp, J—Txuis special appeal has been 
limited by the lem ned Judges who admitted 
it to the 6th ground, and to that ground alone ; 
the 6th ground being “ that the Courts below 
“are in error in rejecting the khusrah papers 
“on the ground of their not having been 
“filed with the plaint, the said khusrah 

pers having been filed before the hearing 
“of thesuit” The Moonsiff states that these 
khusrah papers were put in at a very late 
stage of the case; they were not filed with 
the plaint, and they were not produced or in 
readiness at the first hearing of the suit. The 
issues were fixed on the 9th of February 
1871. A day was then fixed for the hearing 
of the case, and the parties were directed to 
produce their proofs on that day; but the 
khusrah papers were not put in until the 20th 
of March, or very shortly before the decision 
of the case. Now, it is very clear that the 
plaintiffs claim is based upon these khusrah 
papers. The defendant was sued upon an 
account drawn op by the plaintiff, who seeks 
to make the defendant liable for a sam of 
Rupees 987-15-6, namely, cash balance Rupees 
385-8 and certain items spent by the defend- 
ant without, as alleged, the authority of the 
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pleintiff. The plaint admits that these 
scoounts were drawn up from the khusrahs 
supplied by the defendant, and therefore the 
account is based upon these khusrah papers. 
The khusrahs, therefore, formed the every 
essence of the action, and it was necessary 
that these documents should have been pro- 
duced either at the time of filing the plaint, 
or at the time of the first hearing of the case, 
or, at all events, on the day fixed by the Court 
for the production ‘of the proofs “ relied upon 
by the parties.” The plaintiff not having filed 
or produced these khusrahs within the time 
prescribed by law, the special appeal mast be 
dismissed with costs, 


The 9th December 1872. 
Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Charles Ponti- 
- fox, Judge. 


Plaint— Libel—Ironical Expressions. 


Appeal from an order passed by the Hon'ble 
A.G. Macpherson, exercising ihe ordi- 
nary original otvil jurisdiction of the 
High Court. 


F. F. Wyman (Plaintiff) Appellant, 
versus 

A. Banks (Defendant) Respondent, 

Mr. Woodroffe for the Appellant. 


In an action for lible, itis a question for the Court whether 
the words which are complained of constitute a ground 
action, and the words alleged to be libellous must be 
set out in the declaration or plaint, If the words so 


set out are nota li cannot, by alleging 
that the defendant ted and published them “ intend- 
ing to injure the plaintiff, and to b him into publio 
scandal and and to expose to pnblic scorn 


and ridicule, and to cause it to be suspected and believed 
that the plantff was a dishonest and had been 
actuated ginister and fraudulent motives,” make them 


THIs was on appeal from an order dated 
the 28rd day of August 1872, rejecting the 
plaint on the ground that the plaint disclosed 
no cause of action. The plaintiff sought to 
recover the sum of Rs. 5,000 as damages 
from the defendant, who is the printer of 
the Englishman Saturday Evening Jour- 
mal, for what was rant to be a libel 
pamen in that journal of the 18th of 

uly 1872, 
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It was stated in the plaint that, before and’ 
at the time of the'publication of the alleged 
libel, the plaintiff was “a person of good 
name, credit, and reputation, a member of the 
council of His Honor the Lieutenant-Govern- 
or of Bengal, an Honorary Magiatrate and 
Justice of the Peace of the town of Cal- 
cutta, and carried gn business as a publisher, 
bookseller, and stationer, under the name and 
style’ of Wyman and Company. The plaint 
then went on to state that the plaintiff was 
a shareholder and director of the Caloutta 
Central Press Company, Limited ; that the 
working of this Company baving been un- 
favorable during the year ending 80th Ap 
1872, the plaintiff had in good fatth, at 
close of that year, proposed on behalf 
himself and his firm to his co-directors | 
the said Company, to guarantee to th 
shareholders of the said Company a profit o 
at least 5 per cent. per annum on the 
paid-up capital of the said Company for the 
period of one year, on condition that he 
should be made the managing director of the 
snid Company for tbat year, This proposal 
which was accepted by the directors of the 
Company and set out in their report, was made 
by the plaintiff in the belief that the un- 
favorable working of the Company arose 
from divided management, and that his ex- 
perience would enable him, if he had the 
complete control over the business of the 
enid Company, to work the business with 
more favorable results. The plaint then 
stated that “the defendant well knowing the 
premises, and contriving and intending to 
injare the plaintiff, and to bring him into 
public scandal and disgrace, and to expose 
him to public scorn and ridicule, and to 
cause it to be suspected and believed that 
the plaintiff was a dishonest person, and had 
been actuated by sinister and fraudalent mo- 
tives in making the aforessid guarantee on 
condition of being made the managing direct- 
or of the Calcutta Central Press Company, 
and that he had undertaken to act as such 
managing director from unworthy motives, 
and by his sald proposal had rendered him- 
self a fit subject for contempt and ridicule, 
falsely and maliciously printed and published 
in Caloutta on the 80th day of July 1872 in 
the aforesaid weekly newspaper of and con- 
cerning the plaintiff, and of and concerning 
his conduct as a shareholder and director ” 
of the Company relating to the accepted gua- 
rantee ‘the following ironical, false, and 
malicious libel, that is to say :— 

“While walking along Wellesley Place, 
I saw approaching me an ancient-looking 
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man, walking painfully, and, I thought, pen- 
sively, with the afd of a hardly loss ancient- 
looking stick. The long, lank locks reach- 
ing down on either side to a somewhat snuffy 
coat collar,—-the peculiar air of respectabili- 
ty, combined with pauperism, that marked 
the old man’s gait could hardly be mistaken. 
Surely it most—no, it cannot ;—yes, it is— 
yet how ean it be ?—the very image; but 
then I never knew him to go without—it is, 
by Pollux, it is,indeed, my old friend Dio- 

nea! But he was without his lantern. 

ere was the familiar, placid amile, a little 
sadder, perhaps, than was his wont; his 
eyes were fixed, as usual, on the ground ; 
d, as usual, he was muttering inwardly ; 
at there was no lantern, He would have 
me had I not grasped his arm :— 
‘My good Diogenes,’ I said, ‘I hope no 
accident has happened to your— 

‘Gone ! gone !’ he replied, ‘gone for ever!’ 

© What ! the lantern ?’ 

‘The lantern ? Ah! much more than the 
lantern ! Diogenes’ occupation’s gone, gone 
for ever.’ 

‘Good Heavens,’ said I, ‘you don’t mean 
to sa 

‘Ah?’ said he, ‘let me die in peace; I’ve 
found an honest man !’— ; 

‘An honest man,’ said J, ‘I feel faint; 
you look faint ; come into the Great Eastern, 
and let us heve’— 

‘ Never more,’ said he, ‘never more,’ and 
handing me the following paper, which he 
told me, would explain all, went on towards 
the river. 
` It occurred to me afterwards that he 
might have conterhplated suicide ; but I was 
go overcome at the time, partly by surprise 
at the absence of the lantern, and still more 
go by the shock his explanation caused me, 
that, I grieve to say, I neglected to take any 
measures for his safety. As soon as I bad 
somewhat recovered any breath, I opened 
the paper he had given me; and here it is 
for the benefit of your readers.” 

Then followed the report of the directors of 
the Calcutta Central Press Company, already 
referred to, announcing their acceptance of 
Mr. Wyman’s offer to guarantee 5 per cent., 
on condition that he was appointed managing 
director. After this the article went on :— 

“ To comment upon this would be to paint 
the lily ; to gild refined gold. I would con- 

tulate the citizens of Calcutta, but that I 
ear their singular good fortune is coupled 
with the loss of my dear old friend. 

“In order fully to appreciate the remark- 
able character of Mr. Wyman's offer, it 
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should be understood that the Company had 
suffered, in the last two years, a cash loss of 
Ra. 4,000; ond that, during the last twelve 
months, its business had fallen off to the 
extent of upwards of Rs. 12,000. After this 
T would suggest that, when he brings in his 
bill to reform the municipality by the intro- 
duotion of the elective principle, some member 
of the council should propose as an amend- 
ment that the entire control of our municipal 
affairs should be vested in Mr. Wyman.” 

The learned Judge endorsed the following 
order on the plaint :—“ I reject this plaint on 
the ground that, upon the face of it, it ap- 
pears to me that the subject-matter of the 
plaint does not constitute a cause of action.” 

It is from this order that the plaintiff 
appealed on the following grounds :— 

“ Firstly.—For that the publication in the 
said plaint set out, and therein-complained of, 
was of a libellous and defamatory character, 
and did constitute a cause of action such as 
to enable the appellant to maintain his said 
suit. 

Secondly.—For that the said learned Jadga 
mee to have admitted the said plaint, and 
called upon the defendant to appear and 
answer to the matter therein alleged.” 

Mr. Woodroffe, for the appellant, con- 
tended that, although this publication may 
have contained no ill thing of the plaintiff, 
yet, as it was alleged in the plaint to have been 
made ironically and maliciously, it was for the 
jury to decide whether it was eo or not, and 
the learned Judge ought not to have rejected 
the plaint, It is so laid down in the case of 
The Queen vs. Dr. Browne (Holts Bep., 
p- 425). [Cowoh, C.J.—If you charge in a 
plaint that a oertain publication is ironical, 
do you say that tbat is suffloient to constitute 
a cause of action?] The whole pnblication 
is put forth as a satire, and the suggestion 
is that the singular good fortune of the people 
of Calcutta in possessing an honest man, is 
no good fortune at all, inasmuch as they do 
not possess an honest man, and that Diogenes’ 
occupation is not gone; and if that is the 
suggestion, and that would be a matter for 
the jury to decide, the publication is clearly 
libellous. [Pontifex, J.—Your argument | 
goes to this, that it is for the jury to decide 
whether the words are or are not used ironi- 
cally. In these Courts the Judge and jury 
are the same]. The duty of a Judge, whena 
plaint is presented to him, is to see if sufficient 
appears on the face of the plaint to raise a fair 
question of claim or right for trial between 
the parties. If it had been a motion to take 
the plaint off the file, the argument would 
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have been by way of demurrer. ‘The allega- 
tion in the plaint being that the words were 
used Ironically, that would have been a fact 
for the Judge to have decided at the hear- 
ing of the suit when the evidence was given, 
as representing the jory. In Jenner & 
another vs. A’Beckett (7, L. B. Q. B., 11), 
the declaration stated that the plaintiffs were 
manufacturers of bage, and manufactured a 
bag which they called the “bag of bags,” 
and the defendant printed and published of 
and concerning the plaintiffs in their business 
the words following :—“ As we have not seen 
the ‘beg of bags,’ we cannot say thot it is 
useful, or that it is portable, or that it is 
elegant.- All these it may be, but the only 
polut we can deal with is the title, which we 
think very silly, very slangy, and very vul- 
ger, and which has been forced upon the 
public ad nauseam.” The defendant demur- 
red and issue joined thereon. It was “held 
on demurrer by Mellor and Hannen, J.J., 
that it wns a question for the jary whether 
the words did not convey an imputation of 
the plaintiffs’ conduct in their business, and 
whether the language went beyond the limits 
of fair criticism.’ [Cowoh, C.J.—There 
being no juries in these Courts, had not the 
Judge the power to deal with the plaint as 
he did, and not be boond by so strict 
a rule as you contend for?] The Judge 
could not have decided whether the words 
were or were not false, malicious, and ironical 
until he had the evidence before him. [ Pon- 
tifex, J—If you want. to show malice by 
antecedent facts, ought you not to set out 
those facts in your plaint?] That would 
be plending evidence. Section 26 of Act 
VIOI of 1859 directs what shonld be set 
out in the plaint. Section 29 of the same 
Aot points ont the practice if the plaint does 
not contaln the several particulars ‘prescribed 
in Section 26 ; and Séction 82 provides for 
the rejectidn of the plaint if it discloses no 
canse of action. In the case of Lacshmi 
Ammal vs. Sekaram Sovaji (1 Mad. H. C. 
Eep., 420}, the Court said ;—“It does not, 
we think, appear that the subject-matter of 
the plaint does not constitute a cause of 
action. Whether there appears to be a cause 
of action that is likely to succeed is not the 
question. It is enough, we think, if it 
appears that the subject-matter alleged raises 
n fair question of claim or right for trial 
and determination between the plaintiff and 
the party made defendant.” All that it is 
necessary to set out in pea a are the 
words of which the plaintiff complains. 
Whether they are libellous is a question of 





g 
fact to be decided on the final hearing ; and 
the only question now is whether the plaint, 
on the face of it, discloses a claim for trial 
and determination. The imputation contain- 
ed in the words is that the plaintiff is a 
dishonest man,—that by the offer he made, 
he hoped to benefit himself and his firm. 
[ Pontifex, J—The plaintiff does not gua- 
rantee- 6 per cent, but not leas than 5 
per cent. on the paid-up capital, and all the 
profits ‘beyond that would be for the benefit 
of the shareholders, and the plaintiff would 
gain nothing by his offer.] What is meant 
by introducing Diogenes here, but, that the 
plaintift was not an honest man? The plaint 
allegæ that the publication is ironical. I 
Boydell vs. Jones (4 M. & W., 446), when 
the declaration stated that the plaintif was 
an attorney, and that the defendant had pub- 
lished of him the following ironical and 


libellous matter:—“An honest lawyer (there- 


by meaning to represent that he was not nn 
honest lawyer), Parke, B., says :—‘ How 
would you frame the declaration in that view - 
of the case? It states that the defendant 
composed and published an ironical libel of 
the plaintiff, and that he called him ‘an honest 
lawyer,’ thereby meaning that he was not 
an honest lawyer. Is that not enough?” 
[ Pontifex, J—In the present case, the writer, 
after saying that-the plaintiff is honest, goes 
on to show thnt he cannot be dishonest ; that. 
he cannot make any gain in the matter]. 
Then the writer meant to gay of the plaintiff 
that he was a fool, and that is surely libel- 
lous since it affects his reputation as a busi- 
ness man. [ Pontifex, J.—The publication 
deals with the plaintiff in his pe of 
member of conncil.] [Oouoh, C.J.—You 
have to satisfy us that a writer in a newspaper 
mey not fairly comment on the character of 
a public man, and question his ability to 
prepare a bill for the council], The question 
then would have been whether it was a fair 
and honest criticism, and that could have 
been determined on the evidence only; and 
in 1ejecting the plaint, the learned Judge 
must have considered that the words were 
not libellous, notwithstanding the allegation 
that they were used ironically. The innuendo 
contained in the words was for the jury 
to decide. It was so held in Fray vs. Fray, 
(17 C. B„ N. S., 608.) The learned Judge 
was hardly in a position to jndge whether the 
words were libellous or not, ‘In the case of 
Barnett vs. Allen (8 H. & N., 876; 27 L. Jd, 
Ex., 412), which was an action for slander, 
the declaration sinted that the defendant had 
said of the plaintiff “he is a blackleg,”. 
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thereby ‘meaning that he was a fraudulent 
gambler and a person who cheated at 
play. It was there held that the question 
had been rightly left tothe jury whether the 
word “blackleg” was used as a mere term 
of abuse, or whether it conveyed the impu- 
tation that the plaintiff was a fraudulent 
gambler. [Cvowoh, C.J.—This is a comment 
in a newspaper on the conduct of a public 
man.] The cnse of Campbell vs. Spottiswoode 
(8 B. & S., 769) shows that that is no shield 
to protect a writer when he imputes wicked 
and corrupt motives to a public man any 
more than if the words had been written of 
a private person. The question to be now 

ecided ia whether or not the subject-matter 

f this plaint raises a fair claim or right for 
vial aud determination. 

The Court took time to consider, The 
following judgment was delivered on the 
9th of December 1872 by— 

Couch, C.J—This is an appeal from the 
decision of Mr. Justice pherson reject- 
ing a plaint In an action brought by the 
plaintiff, Mr. Wyman, for a Hbel which he 
alleged bad been pablished concerning him 
in a newspnper, called the Eaglishman Sa- 
turday Evening Journal. Some allusion 
was made by Mr. Woodroffe, who appeared 
for the appellant, to the plaint having been 
rejected by the learned Judge without hear- 
ing the argument of Counsel. We under- 
stand that no epplication was made to the 
learned Judge to bear Counsel. If avy such 
application had been made, Counsel would 
have been heard. We have had the advan- 
tage of hearing Counsel with regard to the 
plaint being admitted, and we are able to 
form our judgment after the matter bas been 
argued. The alleged libel ia set ous in the 
plaint, and there are also allegations which 
show that Mr. Wyman is a gentleman filling a 
public capacity and that the facts whioh are 
commented on in the newspaper are true. 
The question is whether the plaint shows a 
cause of action. Now, in an action for libel, 
“it is a question for the Court whether the 
words which are complained of constitute a 
ground of action, and for that reason the 
words alleged to be libellous are required to 
be set out in the declaration or plaint. That 
is the law in the Courts in England, and the 
same law must prevail here although the 
ori is ewhat different, The 

udges in the case of Wright vs. Clements, 
(8 Barnewall & Alderson, 506,) clearly state 
this, Lord Tenterden says :—“ In actions for 
‘libel the law requires the very words of the 
libel to be set out in the declaration, in order 


that the Court may judge whether they 
constitute a ground of action; and unless a 
plaintiff professes so to set them out, he does 
not comply with the rules of pleading,”—nnd 
Mr. Justico Holroyd says :—“ "Shore a 
charge, either civil or oriminal, is brought 
against a defendant ariaing out of the pub- 
licatiou of a written instrument, as is the 
case in forgery or libel, the invariable rule 
is tbat the iustrament itself must be set out 
in the declaration or indictment, and the 
reason of that is that the defendant may 
have an opportunity, if he pleases, of admit- 
ting all tbe facts charged, and of having the 
judgment of the Court whether the facts 
stated amount to a cause of action, or & 
crime. For it is clear that when it can be 
shown distinctly what the instrament is upon 
which the whole charge depends, thet instru- 
ment must be shown to the Court in order 
that they may form their judgment A de 
fendaut is not bound to put the question as 
a combined matter of law and t to the 
Jury, but has a right to pot it asa mere 
question of law to the Court.” Another 
English case in which this rule is recognised 
is Blagg vs. Sturt (10 Q. B. Reports, 899.) 
That is on anawer to the argument of Mr. 
Woodroffe that, at all eventa, this question 
must be submitted to a Judge of this Court 
acting both as Judge and Jury, and ought 
not to be determined on the question whe- 
ther the plaint should be admitted. If the 
words which are set out in the plaint or 
declaration are not a libel, the plaintiff oan- 
not, by alleging, as he has done in the pre- 
sent plaint, that the defendant printed and 
published them “intending to injure the 
plaintiff, and to bring him into public scan- 
dal and disgrace, and to expose him to publio 
scorn and ridicule, and to cause it to be sus- 
pected and believed that the plaintiff was a 
dishonest person, and had been actuated by 
sinister and fraudulent motives,” make them 
one ; nor can the plaintiff by alleging that 
words are spoken ironically make them libel- 
lous, if they do not appear to the Court to ba 
#0. The rule that the plaintiff cannot thus 
extend the meaning of words beyond their 
natural import is clearly shown by the oase 
of Wheeler vs. Haynes, 9 Adolphus & 
Ellis, 286. This Court sitting now in appeal 
from the decision of Mr. Justice Macplierson 
has to do what Mr. Justice Macpherson had to 
do,—to see whether the alleged libellous matter 
which is set out in the plaint is really libel- 
lous. If it is not, there is no ground of 
action and the plaint ought not to be admit- 


ted. In determining vae the word 
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honest is used ironically, and itis meant 
that the plaiotiff was dishonest, we must 
look at the whole article. We must look 
nt the context, as well as the. words which 
nre said to be ironical, Looking at the 
whole article, it appears to me that the first 
part about Diogenes cannot be onderstood 
to mean that Mr. Wyman wak a dishonest 
man. I do not think it can at all fairly be 
understood to bear that meaning; and with 
regard to the latter pnrt of the article, where 
the writer says :—“ In order fully to appre- 
ciate the remarkable character of Mr. Wy- 
man’s Offer, it should be understood that the 
Company has suffered in the last two years 
a cash loss of Rs, 4,000, and that, during the 
last twelve months, its business had fallen off 
to the extent of upwards of Rs. 12,000. After 
this I would suggest that, when he brings in 
his bill to reform the Municipnlity by the 
introduction of the elective principle, some 
member of the Council should propose os an 
amendment that the entire control of our Mn- 
nicipal affairs should be vested in Mr. Wyman,” 
—that is nothing more than a comment which 
the writer might fairly make on the facts 
which he had stated. I can see nothing in thia 
article which goes beyond a fair comment 
on the acts of Mr. Wyman as a public man ; 
and the first part about Diogenes is merely 
an attempt by the writer to make a little fun 
at the expense of Mr. Wyman. I cannot 
look upon this as a libellous article, and 
think that the decision of Mr. Justice Mac- 
pherson was right. The appeal must be 
dismissed. 
Pontifex, J—I concur. 


The 21st September 1872. 


Present: 
The Hon’ble W. Markby and W. Ainslie, 

Judges. 
Act VIIL of 1859, s. 206—Decrees—Tender of 

Payment— Mods of Satisfaction. 
Case No. 3.of 1872, 

Miscellaneous Appeal from an order pass- 
ed by the Additonal Subordinate Judge 


of Mymensingh, dated the 80th Septem- 
ber 1871. 


Raj Luckhee Chowdhrain (Judgment- 
debtor) Appellant, 


wersus 


Shib Dynal Tewaree Chowdhry and another 
(Decree-holders) Respondents, 


Baboo Sreenath Banerjeg for Appellant. 


Baboo Nullit Chunder Sein for 
Respondents. 


Under the Code of Civil Procedure, s 206, a debtor 
under a monay-dearee oan at amy time bring the amount 
of his debt into Court to be to the Judgment—cre- 


ee cece in made forthe devary of mova of moveable or cane 


ale inet has an right to relieve himself from 
further vexation by making satefeotion with the know- 
ledge of the Oourt in such mode as the circumstances of 
the special oase admit of. 

By the same Section all adjustments of decrees, what- 
ever bo the nature of the subject of those decrees, must 
be made with the knowledge of the Court. 

Quare (by Markby, Vo Where a party timpi sais in 
obedience to a decree, is from showing that 
he has done so by the words ‘no adjustment of e d 


in or in whole, shall be pir ane Bye 


unless such adjustment be made 
be oartified to the Court by the person in whose favo 
the deores has been mada ar to whom it has 

transfered?” 


Ainslie, 7—THe respondbnt obtained a 
decree on the 28th January 1868 for pos- 
session with mesne profits from date of 
ouster to date of recovery of possession. ; 

On the 22nd December 1868, this decree 
wng affirmed with a modification by which 
the mesne profits were limited to those 
accruing from date of institution of the soit, 
which was the 11th April 1867. 

On the 16th August 1870, the decree- 
holder got formal possession through the 
Court in execution of decree. But in the 
meanwhile, the defendant had come into 
Court on 18th September 1869, alleging that 
she had surrendered posseasion fiom the 
Ist Bysack 1276, corresponding to 12th 
April 1869, and asking for a notice to be 
served on the plaintiff to show cause why 
she should not be held discharged of the 
decree to this extent, and a notice was 
acoordingly served on the 26th September 
1869. 

The judgment-debtor now claims the bene- 
fit of that notice, and to be released from 
any demand for the mesne profits accruing 
since 12th April 1869, or at least for those 
accruing since the 26th September 1869. 

The Subordinate Judge holds that there 
is no provision in the Code of Civil Proee- 
dure by which a defendant can come in and 
demand that the plaintiff, decree-holder, 
shall take over from him possession of the 
property for which a decree may be given, 
and that the defendant is bound to goon 
collecting the rents and accounting for 
them to the plaintiff as Jong as the latter 
chooses to abstain fiom taking possession 
(subject of course to the provisions of the 
law of limitation.) 
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The 206th Section of Act VIII of 1859 


is in the following words :— 


“ All moneys payable under a decree shall 
“ba paid into the Court whose duty it fs 


. “to execute the decree, unless such Coart, 
“or the Court which passed the decree, 


“ shall otherwise direct. No adjustment of 
“ n decies in part or in whole shall ba re-! 


“ cognized by the Court, unless such adjust- 
“ ment be made through the Court, or be 
“ certified to the Court by the person in 
“ whose favor the decree has been made, or 
“ to whom it has been transferred.” 


The firat part of the Section refers ex-, 


pressly to money-decrees, but the latter part 
. more general. The. words © adjustment 
f a decies” are wide enough to include 
nything done in satisfaction of any decres, 
whether for money, moveable, or immoveablo 
property. 
It certainly could not be contended that a 
deoree-holder, who should come into Court 
nnd certify that he had received possession 
from the defendant of immovenble property 
decreed to him, could afterwards ask for de- 
livery of possession in execution of his de 
cree, and urge that Section 206 applies only 
to money-decrees and that there is uo pro- 
vision in the Code for the satisfaction of 
decrees for immoveable property, except by 
the diiect action of the Court under Section 
228, or some of the following Sections. 
Whatever may be the uature of the pro- 
perty which forms the subject of the decree, 
the reqairement of the Court is the same. 
Any satisfaction pleaded in bar of execution 
must be made with the knowledge of the 
Court. This seems to me to be all that 
Section 206 requires. But I om further of 
opinion that, when this Séction says, “ all 
moneys payable under a decree shall be paid 
into the Court, whose duty it is to execute 
the decree,” it gives the judgment-debtor a 
right to bring the amount of the deores into 
Court, and to lodge it there at any time for 
the benefit of the creditor. Probably he is 
bound to give him notice of his having done 
a», but this point is immaterial at present. 
The words are not “ into the Court execul- 
ing the decree,” but “ into the Court, whose 
duty it ts to execute the decree.” Looking 
to the words of the Section, I hold that they 
plainly imply this right, and there seems to 
be no reason why & debtor, who is willing to 
pay his debt and who cannot do no safely 
except through the Court, should be compell- 
ed to wait the pleasure of his creditor and 
incur the 1lsk of paying heavy interest for 
a long time uutil the lutter shall choose to 
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put his decree into execution. tis, I think, 
doubtfal at the least whether a Oourt exe- 
cuting a decree could take into consideration 
any equity in favor of the judgmont-debtor 
arising from his having privately tendered 
payment to the judgment-creditor, and so 
relieve him from the charge for, interest ; aud 
if this is so, I think itis clear that the debtor 
is entitled to make his tender through: the 
Court, although the decree-lholder may not, 
at the time, be takiug steps to enforce his 
decree. ‘ \ 

Consequently I find in Section 206 these 
two provisions: lst, that a debtor under a 
money-decree can at any time bring the 
amount of his debt into Court to be paid to 
the jadgment-creditor ; and, 2nd, that all ad- 


justments of decrees, whatever be the nature 


of the subject of those decrees, must be made 
with the knowledge of the Court, ` 

It is evident that the provision for bring- 
ing the subject of the decree into Court is 
only directly applicable in the case of de- 
crees for money or moveables. Immove- 
nbles, by their nature, cannot be brought 
into Court, aud even moveables frequently 
would be such that the Court could not pro- 
perly be asked to accept their custody as 
depository on belinlf of the decree-holder. 
But it does not follow that the defendant in 
a suit for money is to Lave an exceptional 
privilege. On the contrary, E hold that by 
analogy avy other person against whom 4 
decree is mnde for the delivery of moveable 
or immoveable property has an equal right 
to relieve himself from further vexation by 
making satisfaction, with the knowledge of 
the Court, in such mode as the circumstances 
of the special oase admit of. This case is 
distingaishable from that cited from vill 
Weekly Reporter, 819, inasmuch as here 
we have a proceeding by the defendant be- 
fore issue of execution asking the nid of the 
Court, whereas in that case the judgment- 
debtor after issue of execution alleged a 
previous satisfaction made without the know- 
ledge of the Court. This case, however, it 
mny be observed, is authority for the con- 
struction of the words “no adjustment of 
n decree” above adopted. 

Then the question remains whether in this 
case the defendant did make such satisfaction. 
So far as his allegation of private surrender 
from the 12th April 1869 goes, I am of 
opinion that he didnot The surrender at 
ihis time was neither made through the 
Court nor certified to the Court by tlie decree- 
holder ;—but from the date when the Court 
served nstics of surreuder on the plaintiff, 
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vis., the 26th September 1869, the case is 
otherwise, This was in effect a tender in 
satisfaction of so much of the decres as 
awarded possession to the plaintiff made with 
the know. e and sanction of the Court 
Neither the Court nor the defendant could in 
fact force the plaintiff to accept the surrender 





then and there, and from the nature of the| 


case the defendant could not bring the sub- 
ject of the decree into Court, but it would be 
highly inequitable to say that a defendant, 
who honestly does all ke can to obey the 
decree of the Court, under the sanction of 
the Court, shall suffer because his adversary 
will not accept his offer, but chooses to keep 
the decree hanging over his head. A decree 
is an instrument for secaring the rights of 
the person in whose favor it is made, not an 
instrument of torture to be applied at the 
pleasure of .the holder to the party against 
whom it is made. 

- Isay ‘who honestly does all he can to obey 
the decree of the Court’, and in this case I am 
prepared to find that the defendant did so. I 
conceive that we are bound to give him credit 
for good intentions, and that the Subordinate 
Judge was not justified in saying that “the 
allegation as to giving up possession is quite 
illegal and ‘appears to be nothing more iban 
a mere precautionary step for raising a fnlse 
objection.” The defendant came into Court 
with a prayer, which was substantially that 
the plaintiff might be compelled to take over 
the property decreed from his hands. He 
caused a notice to be served on the plaintiff, 
calling on him to show: cause why this prayer 
should not be granted. -The plaintiff never 
appeared to show cause. The Court took 
evidence’ as to the due service of the notice, 
and no doubt on this point sesms to have been. 
entertained by it either then or afterwards; 
but having gone so far, the Subordinate 
Judge, instead of making a declaration of 
satisfaction of the decree so far as surrender 
of possession was concerned, suddenly drew 
back and, without any warning to the de- 
fendant that he considered the steps already 
taken were not warranted by law, left the 
matter in abeyance, and eventually disallowed 
all that had been done, not because he found 
as a fact on evidence that the surrender and 
notice were mere shams, but because, as he 
says, “ the objector wishes to introduce a new 
practice : such objection is therefore inadmis- 
sible’ I do not mean to say that the 
Subordinate Judge was not: justified in de- 
clining tò enter up satisfaction “ pro tanto” if 
on further consideration he was of opinion 
that there hed been an error in law in his 
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proceedings, but I hold ‘that there was no- 
error in law. And on the question of fast, 
that is, the bona Ade character of the sur- 
render and notice, he has not adjudioated, 

The: steps taken by the defendant were 
taken openly with the aid of the Court. The 
officer to whom the service of the notice on 
the plaintiff was entrusted wes examined, 
and there was nothing to lead toa suspicion 
of unfair dealing. Under such circumstances, 
it was for the plaintiff to establish that in 
fact there had not been a bong fide surrender, 
and this he has failed to do. Although the 
serving officer was examined in the absence 
of the plaintift, his evidence is not to be 
summerily excluded. The plaintiff is in 
position of a defendant seeking a re-openi 
of his case under Section 119 of the Ood 
against whom a decree has been made in his 
absence on prima facie proof of due servica 
of summons. He, has, therefore, to establish 
his case to the satisfaction of this Court, 
before which the case has come in regular 
appeal, by evidence sufficient to rebut the 
evidence already on the record, and properly 
recorded in his absence. The opposite party 
is not to be put to his proof again until good 
cause has been shown for doubting the 
evidence already taken. I certainly see no 
reason to suppose that the notice in this case 
was not duly served, or that there has been 
anything but an honest attempt by the 
defendant to put an end to the responsibility 
imposed on him by the decree by complying 
with its requirements, 

I would, therefore, decree the appeal so far 
as to declare that the appellant is not Hable 
to account to the respondent for any mesne 
profits accruing after the 26th September 
1869, and allow the appellant his costs of 
this appeal, with 3 gold mohurs as pleader’s 
fee. 

. Markby, J.—Although I do not differ 
from this judgment, which so far as the 
result is concerned, I desire, should have the 
effect of the judgment of this Court, yet I 
wish to say that, had it not been for the 
decision in VIII Weekly Reporter to which 
Mr. Justice Ainslie has referred, I should 
have had some doubt whether this was a case 
to which Section 206 was applicable at all. 
I have some doubt whether, where a party 
simply acts in obedience to a decree, he is 
debarred from showing that he has done ao, 
by the words which say that “no adjust- 
“ment of a decrée in part or in whole shall 
“be recognized by the Court, unless such. 
“adjustment be made through the Court, or 
“be certifled to the Court by the person in 






1873.] Civil 


ee a 


“ whose favor the decree has been made, or 
“ to whom it has been transferred.” The only 
result, however, of that construction would 
be that possibly the defendant would be 
exempted from mesne profits for a few 
months earlier than she is exempted under 
the judgment of Mr. Justice Ainslie. There- 
fore, I think it would hardly be the interest 
of the parties that this matter should be 
litigated further; and upon the authority 
of that decision I consent that the order 
should be drawn up in the way in which Mr. 
Justice Ainslie proposes, vis., that the appel- 
lant should be exempted from mesne profits 
from the 261h September 1869. 


The 5th November 1872. 


Present : 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Mon E. Smith, Sir Robert: P. 
Collier, and Sir Lawrence Peel. 


Witnessos— Credibility— False Case—Real Isene. 


On appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Khajah Habeeb Oollah and others 
versus 
Khajah Gouhur Ally Khan. 


Where witnesses who were not meely gring m 
came 


to bave come 


is 
originally eet up, and which was never made the real 
issue between Tha, pares in any previous Seer Pio 
litigation, it cannot be relied on in any degree so far as 
it affects the case made by the other side. 


Tue single question raised by this appeal 
is whether the respondent was the son of 
Waxeer Jan, by which their Lordships under- 
stand, either his legitimate son in the strictest 
sense of the term, or a son capable of inherit- 
ing from him under the Mahomedan low. 

case made by the appellants, who 
were plaintiffs in the suit, was that he was 
not in any sense the son of Waxeer Jan, 
who, they alleged, was incapable of procreat- 
ing children, that he was a stranger brought 
in by means of a conspiracy to defeat their 





* From the Judgment of Loch and Seton-Karr, JJ., 
in Appeal No. 401 of 1864, decided 16th Jano- 
ay 2 W. R., Civil, 62. : 
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rights to the succession of Mahomed Ibra- 
him, the elder brother of Wazeer Jan, and 
in fact the original plaint anpears to have 
gone so far as to allege who the real and 
natural father of the respondent was, 

Now it is admitted that that case has 
entirely broken down. The effect of the 
findings of the two Courts upon the remand 
appears to be what is thus stated in the 
judgment of the High Court now under 
appeal :—“ The case has again been tried by 
“the present Judge, Mr. Ainslie, who has 
“ arrived at the conclusion that Gouhur Ally 
“ is really the son of Wazeer Jan and Allah- 
“ rukkee, but that he ie not legitimate, and 
“that though his feather and mother did 
“ oohnbit, the cohabitation was not that of 
“man and wife.” 

The only qualification which their Lord- 
ships think might be put upon this ‘summary 
of the Judge's finding is this that the Judge 
has rather found, after ascertaining the pater- 
nity of Waseer Jan, that the respondent was 
not proved to be legitimate, and that although 
his father and mother did cohabit, the coha- 
bitation was not proved to be that of man 
and wife, 

Upon appeal from the decision of the 
Zillah Judge, the High Court came to thd 
conclusion tbat, upon the evidence, the 
respondent must be taken to have been legiti- 
mate, and that conclusion their Lordships 
are disposed to think was the ouly correct 
conclusion which they could draw from the 
evidence, considering the manner in whioh 
the case was presented before them. 

It has been very fairly admitted at the 
bar that it is hardly open for the appellants 
here, both Courts having concurred in the 
finding upon that fact, to dispute any longer 
the paternity of the, respondent. It is ad- 
mitted that he must be taken to be the natu- 
ral son, at all events, of Waxeer Jan. It 
will have no doubt to be considered what is 
the effect of that conclusive finding as to the 
paternity, not only in 1eference to the con- 
sequences immediately to be deduced from 
it, but also in reference to the credibility 
of the witnesses for the appellants, in so 
far as they attempt to prove, not merely that 
the respondent was in no sense the son of 
Waxeer Jan, but that in fact there never 
wos a marriage between Waseer Jan and the 
mother of the respondent. 

It was argued by the learned Counsel for 
the appellanta, particularly by Mr. Doyne, 
that it did not by any means follow that, 
because many of those witnesses had ex- 
pressed an opiuion as to she incapacity. of 
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Waxeer Jan for the procreation of children, 
a fact which is now conclusively found 
against him, they were not to be believed on 
the other part of the case. Their Lord- 
ships, however, deem it right to observe 
thot those witnesses were not merely giving 
au opinion upon an isolated fact in the cause, 
but they came into Court to prove a oase— 
the whole case made by the plaintiffs; and 
that that ense was, ns I have before stated, a 
very special case, referring to the introduction 
of this boy into the family to a conspiracy, 
and undertaking to prove that it was im- 
possible that he should be the son of Wazeer 
Jaun, and that he was the son of somebody 
else, It, therefore, seems to their Lordships 
very difficult to say that, if those witnesses 
have been conclusively shown to have come 
to prove a false case—no case false in ita 
material: fentures— much telinnce can be 
placed upon their evidence as to any parti- 
cular qpestious in the cause, 

Another consequence of the manner in 
which the ‘appellants have presented their 
case in the Courts below, is, that the ques- 
tion which has been chiefly argued to-day 
at the bar seems never to have been fair ly 
pat into a course of tria. They say :— 
“ True, we must admit now that the respond- 
“ent was the natural son of Waxeer Jan ; 
* but the evidence for the respondent,—the 
“ direct evidence as to the marriage between 
“ Wazeer Jan and Allahrukkee,—ia not to be 
“ believed, and all the other facts proved in 
“the case, the continuous cohabitation be- 
“tween them—including the birth of other 
“ ohildren—nre oll consistent with the Bup- 
“position that the respondent was an illegi- 
“ timate son, nnd was never recognized by 
“his father, and wns at last put forward, 
“as we say, in consequence of this con- 
“‘spirnoy to defeat tho rights of the claim- 
ante.” 

Upon the ense thus made, it is to be observed 
that, if it were the trne case, the plaintiffs 
would Latdly have set up that which must 
now be taken to have been a fnlse case ; and 
further, that tho cnse now relied upon rot 
having been made the real issue between the 
parties olther when the cose was first 
Inunched or atany time during the long period 
through which this litigation has Insted, we 
have not, that evidence which might have 
been given as to the state of the family, as to 
the manner in which the child was treated iu 
the family, as to the circumstances of the 
birth, and possibly as to the recognition, by 
Wazeer Jau, of the respondent as his son. 

It appears, therefore, to their Lordships 


THE WEEKLY REPORTER, Rulings. [Vo]. XVIII. 


e 
that it is extremely diffoult to place any 
reliance upon the case mad by the appellanta, 
so far as it affects the case made by the 
other side ; and the only remaining question is ‘ 
whether there was sufficient evidence on the 
part of therespondent, from which the High 
Court was justified in inferring that the 
legitimacy wns mnde out, “And in consider- 
ing thie question, thelr Lordships will nssume 
that the nppellants had made acnse sufficient 
to cast upon the respondent the burden of 
giving some proof of the marriage between 
his parents. 

Their Lordships think it is a very strong 
circumstance that, upon or immediately after 
the death of Nawab Jan, alias Mahom 
Ibrahim, this boy was produced and pla 
upon the guddee by Fatima. That is a fno 
which, as the High Court has observed, 
admite of no doubt, Fatimn seems then to 
have been the head of the family. She was 
an old lady, and, as the event proved, near 
the end of her life. It is dificult to see 
what interest she could have had in putting 
a spurious child, or even an illegitimate obild 
of her sou, in that position, and treating him 
as the heir of the family ; because the effect 
of recognising him ns a legitimate grandson 
was to introduce him as one of her own heirs, 
and therefore to affect the interests of her 
own brothers aud sisters, her own relations 
for whom she might be supposed to care 
more than for the illegitimate child of her 
son. 

But however that may be, the fact is 
sought to be met by the suggestion that this 
wna not the uct of Fatimn, but the aot of 
Ismael Khan (a person who certainly does 
not appear upon this record in a manner 
which entitles him to any respect or credit, 
since he seema to have sided first with one 
party, and then with the other); and that it 
was a contrivance on his part to avoid being 
called upon to render his accounts as manager | 
of the estate. But thereis really no evidence 
to show that Fatima in what she did was not 
n free agent. The suggestion seems to be 
mere speculation, founded upon the proved 
had character of this man. and the circum- 
stance that be was steward of the estate. 

It is supported by no evidence to which a 
Court of Justice can give oredit. 

Then, how does the case stand? There isa 
considerable body of direct evidences as to the 
fact of the marriage, though it may not be of 
the highest character. There is the evidence 
of the barber who had performed the rite of 
circumcision when the child was treated as a 
child born in the house of Waxeer Jan aud 
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_the Begum. There is the evidence of various 
the respectability of some of whom 
is admitted, as to the fact of this boy having 
been seen in the house, and having been 
recognized, not only by Waseer Jan as his son, 
but by Mahomed Ibrahim as his nephew. 

Tt is said that all these witnesses were not 
credited by Mr. Ainslie, the Judge in the 
Court below. They appear to have been 
credited by the Court above, and to some 
extent, no doubt, they were credited by the 
Court below. That being so, the evidence, 
if not so strong as one could desire upon such 
a question, is at least fortifled by those pre- 
simptions which the Mahomedan law draws 

1 favor of legitimacy nnd against bastardy. 

The law is stated, and very strongly stated, 

y Dr. Lushington in the case which has 
xen cited from the 8rd Vol. of Moore’s 
Indian Appeals*; and although in the case in 
8 Moore, the Court did not think the legiti- 
macy of the olajmant was made out, yet the 
e of their Lordships shows that tbeir 
Lordships were careful to avoid throwing any 
doubt upon the doctrine as to the principles 
of the Mahomedan law which had been laid 
down in the former case. 

Under these circumstances, considering 
that the case originally made by the appel- 
lants must be taken to have entirely broken 
down, and considering that there is evidence 
as to the legitimacy of this child, credible 


in itself, and fortified by the presumptions of 


Mahomedan law, their Lordships are of opinion 
that they would not be justified in disturbing 
the judgment of the High Court. 

They will, therefore, humbly advise Her 
Majesty to dismiss this appeal with ooste. 


The 29th November 1872. 
Present: 
The Hon’ble J. B. Phear and W. Ainslie 
Judges. 
° Water-oourses—- Rights— Embankmsats. 
Case No. 872 of 1872. 

Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated the 
27th November 1871, affirming a decision 
of the Subordinate Judge of that dis- 
triol, dated the 13th July 1871. 

Baboo Chumroo Singh and others (Plaintiffs) 

Appellants, 
versus 
Mallick Khyrut Ahmed and others (Defend- 
ants) Respondents. É 


* Khajah Idayut-oollah y. Rai Jan Khanum, 
8 W. R, P. G, 87. 











Baboos Mohesh Chunder Chowdkry and Nil 
Madhub Sen for Appellants. 


Baboos Chunder Madhub Ghose and Luok- 
hee Churn Bose for Respondents. 


Where water flows in its natural course from some- 
where outside A’s land, thro it, and onwards to other 
people’ land, A is not entitled to stop the flow by an 
embankment across it, unless he oan make out some 

right to do so. 

Buch course is a part of the natural condition of the 
land, and the flow of the water over it, when it occurs, 
is a natural incident, 


Phear, J.—Ir appears to us that the appel- 
lant has failed to make out a good ground 
of appeal in this case. As far as we can 
understand the faote of the case gathered 
from the judgments of the Lower Appellate 
Court and the Court of first instance, and 
passing from these facts to the meaning of the 
Judge in the judgment which is before us, 
we think he means to find distinctly that 
there is a natural flow of water in a defined 
course caused by the overflow at times of 
the stream at Bowree Bridge, a place outside 
the plaintiff's land, that this water flows in 
a defined course through the plaintifs land 
to the defendant’s land; and upon that fnd- 
Ing, the Judge has said that the plaintiff is 
not entitled to stop the flow of that water 
in this defined course by maintalning an em- 
bankment across it, unless he can make out 
some special right to do so; that the plaint- 
iff has failed to make out any such right, and, 
therefore, the Judge has dismissed his suit, 

It appears to as that, on the facts which 
we thus suppose he has found,,the Judge's 
determination is correct. It may be no doubt 
thet ina sense this flow of water is casual, 
and that the course which the water pursues 
may, at other times of the year, be used for 
agricultural purposes, well enough it be | 












for the growth of the paddy. But if the 
flow of water isa natural flow of water in 
a defined course from somewhere’ outside ‘ 
the plaintiffs land, through his laud, and on- 
wards to other people’s land, he must allow . 
it to pass on: he can only enjoy just the 
same right in it as all other persous similar] 
sitanted, namely, the right to make a reason- 
able use of that water os it passes. What is 
a reasonable use of the water as it passes, is 
no doubt often & very difficult question in- 
deed to answer. But that question is not | 
now before us. The decree of the Coyrt be- 
low only goes to the extent of saying that 
the plaintiff is not entitled to stop the course 
of the water and take the whole of it into 
his own land. 

Baboo Mohesh Chunder very ingeniously 


v 
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argued that the effect of the judgment was| Parties who choose to buy property in another parson’s 
to give the defendant a right of easement | M+ and allow that person thogpportunity of dealing 


over the plaintiff's land. But that, we think, ava anil aE by hie be isa oF gee 
is not the case if we interpret the judgment | perty. 
and the findings of the Court below rightly. = - 
If the course of the flow of water in this aeons ne co ee 
case is the natural course of the water, it) game to the conclusion that the whole suit 
constitutes a part of the nataral condition of ought to be dismissed. It seems to be beyond 
the plaintifs laud ; and the flow of the water! sontest as regards the rent for 14 annas 
over it of times, when it occurs, is not a bur- odd that the decree of the Lower Court was 
den put upon that land for the benefit of the | at any rate right, and the plaintiff was entitled 
defendant, itis a natural incident to the land to the rent which he claimed. With ard 
in the condition in which it is. The case| to tie remaining 1 anna 6 pio odd, it mona 
which is reported in the XIII Weekly Re : 
porter, page 4 has been cited in seiner: that two intervenors, Hakeem Chand and 
of the appellant's contention. We desire- to 
soy that we entirely coucar in that judg- 
meut and the reasous upon which it is found- 
éd. But it appears to us that it has no im- 
mediate application to the present case. The 
essence of the decision then given by this 
Court is that the plaintiff was entitled to use 
the water falling on his own land and to erect 
a bund in such a way as to make use of it, 
Here the water which is the subject of con- 
test ig not water which had first fallen on 
the plaintiffs own land, but water which had 
collected together and assumed a defined 
course before it came to his land. 

For these reasons we think the appeal 
must be diamissed with costs, 
































venors was correct. But we think the mode 
in which the first Court disposed of this 
objection was the right one. It appears to 
have been the fact that Gunessee Kooer, 
who, the intervenors admitted, was the 
nominal owner of this portion of the property, . 
had in fact given a ticca to the plaintiff. If 
the intervenors have chosen to bay the pro- 
perty in another person’s name, and allow 
that person the opportunity of dealing with it 
as his own, they cannot be allowed in equity 
to intervene in a suit of this kind. Their 
remedy must be against Gonessee Kooer 
herself ; and the plaintiff, who appears to hold 
bona fide a ticca from her, is entitled as 
between him and the ryots to obtain rent 
under that tioca, On the whole, it seems to 
us that the Subordinate Judge has altogether 
erred in the decision which he has passed. 
We think the jadgment of the Lower Appel- 
late Court thust be reversed with costa, 


The 29th November 1872. 


n Present: 
The Hon'ble J. B. Phear'and W. Ainalie, 
Judges. - 
Benamss Purchaso— Reni Suitea—Intervention. 


Case No. 441 of 1872, 


Special -Appeal from a decision passed by 

_ the Subordinate Judge of Sarun, dated 
the 80th November 1871, reversing a 
decision of the Moonsiff of Sewan, dated 
the 10th July 1871. 


William Smith (Plaintiff) Appellant, 





wersus 
Mokhum Mahtoon aid another (Defendants) The 8rd Decomber 1872. 
Respondents. Present ; 


The Hon’ble Dwarkanath Mitter and 
W. Ainslie, Judges. 


Decree for Possession—Identifioation of Bound- 
ariss— Omis di — Execution — Demol- 
tiom of Buildings, ~ 


. Baboos HMohesh Chunder Chowdhry and 
Debendro Narain Bose for Appellant. 


Mr. M. L. Sandel and Baboo Rughcobuns 
Sahoy for Respondents, 
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Case No. 221 of 1872. 


e . ‘ 
Miscellancous Appeal from an order passed 
by the Judge of Dacca, dated the 15th 
April 1872, affirming an order of the 
Moonsiff of that district, dated the 80th 
December 1871. 


Radha Gobind Shaha (Decree-holder) 
Appellant, 
versus A 
Brijendro Coomar Roy Chowdhry (Judg- 
ment-debtor) Respondent. 
Mr. R. T. Allan ond Baboo Lall Mohun 
Doss for Appellant. 


aboos Sreenath Doss anà Doorga Mokun 
Doss for Respondent. 
ed a deres in a sult for 


called that of Najeer Meearjan ; on the south 
by the land of Netye Soonder and the main 
road; on the east by Monaka Dhobee’s 
house ; and on the north by the thoroughfare 
used by the ryote, A decree was obtained 
by the plaintiff, and in execution of this 
decree considerable difficulties seem to have 
arisen, The northern and western bound- 
aries are lands about the position of which 
there can be no doubt. The eastern bound- 
ary formerly occupied by the house of 
Monaka Dhobee has since been built upon 
by the defendant; and that portion of the 
southern boundary which consists of Netye 
Soonder’s land cannot be traced at all, and 
therefore it is impossible to say to what ex- 
tent his land formed any portion of the 
southern boundary. 

In executing this decree, the Moonsiff him- 
self visited the spot and prepared a sketch 
of it ; and it appears from his judgment, and 
also from that of the Lower Appellate Court, 
that it is impossible in any way now to de- 
fine what was the original extent of Monaks 


Dhobee’s land, or at what distance from the 
western limit of the land in dispute it com- 
menoed, except by a reference to the miras- 
pottah by virtue of which the defendant 
professed to hold these lands under Asmut- 
oonissa Bibee. That pottah shows that the 
miras-land bounded on the east by Monaka 
Dhobee’s land extended from the road on 
the west for seven and twenty yards east- 
wards up to that boundary. It also shows 
that the miras-land is 12} yards in width, 
north and south. But we do not find that 
that pottah gave any means of identifying 
Netye Soonder’s house. The Moonsiff, in 
default of any other means of determining 
what the eastern and southern boundaries 
specified in the pleint were, has used this 
miras-pottah for the purpose, and the Jadge 
in the Appellate Court bas approved of his 
doing so and hes confirmed his order,accord- 


ly. f 

e has been contended by Mr. Allan that 
the onus of proving where the boundaries 
were ought to be thrown on the defendant 
in consequence of the conduct which has 
been attributed to him in the judgment of 
the Lower Appellate Court., The Judge 
says :—“ It is very clear that the debtor has 
“taken every possible precaution to pre- 
“vent the decree-bolder from establishing 
“the identity of the land decreed to him.” 
It may be that the defendant has obliterated 
the boundaries which existed at the time 
of the institution of the suit, either whilst 
the suit was pendiog or subsequently to 
the passing of the decree. In either case, 
the plaintiff could have prevented the con-, 
fasion which has arisen—in the first instance 
by application to the Court to get the exist- 
ing state of things properly defined, so as 
to prevent any future dispute ; and in the 
second case, by at once executing his decree 
so as to take away the opportunity for mak- 
ing any change in the features of the land. 
Besides this, we cannot throw upon the 
defendant the burden of proving what is 
clearly for the plaintiff to prove,—the extent 
of his own claim. If this miras-pottah be 
taken away out of the suit, the plaintiff 
really will have shown nothing whatever by 
which the land he claims can be identified. 
It is not that he shows certain boundaries 
with prima facie reasons for supposing them 
to be the boundaries of the land as originally 
intended in the plaint., As far as we under- 
stand, he shows no defined boundaries at all. 
He does not point out the particular line 
those boundaries ought to take and the 
reasons for their taking that eo line, 
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and he himself filed this miras-pottab to use 
against the defendant. 

The defendant hes also taken objection to 
the use of that miras-pottah. But seeing 
that it is a deed under which he himself pro 
feased to hold the land, and that that deed 
sets ont the existence and position of Monaka 
Dhobee’s house, we think that it can be fairly 
and properly used against him. The finding 
of the Court below is purely one of fact, and 
is to the effect that from the angle on the 
north-western corner of the land in dispute 
formed by the intersection of two lines, the 
land covered by the decree extends for 27 
yards to the east with a width of 12} yards, 
north and south, The question was simply 
one of fact, and no point of law arises in it, 
and we cannot interfere with that finding in 
special appeal. i 

Then, there is the question whether the 
defendant's coach-house, which admittedly 
falls within the laud decreed, should be re- 
moved or not. The Courts below have re- 
fused to remove it upon the ground that there 
is uo order in the decree which provided for 
pulling down the coach-house, and that its 
demolition consequently cannot be ordered 
in execution of the decree, The decres 
certainly is silent in the matter. But it is 
distinctly a decree for khas possession by the 
plaintiff of the land in suit; and if it be 
necessary for the purpose of executing this 
decree to remove avy of the defendants 
against whom the decree was made, who 
may refuse to vacate the land covered by the 
deoree, the Court, on the application of the 
decree-holder, is authorized under Section 223 
of the Code of Civil Procedure to remove 
any such person, and to deliver actual posses- 
sion of the land to the plaintiff In our 
Opinion, it is hardly within the province of 
the Court executing the dearee to direct 
that the building shoold be pulled down: 
that is a matter for the decree-holder to con- 
sider after he has obtained possession, Any 
Opposition or resistance being removed out 
of the way by proceedings under Section 228, 
it will remain open to him to do what he 
thinks proper in the matter. At the same 
time, and with the consent of Mr. Allan, 
pleader for the appellant, we think it is desir- 
able that the defendant should, be allowed 
time to remove the materials of the building 
and to clear the land. It is not quite oertain 
from the map that has been prepared by the 
Moonsiff, whether the plot of land included 
within the strip 27 yards long and 124 yards 
wide will include some portion of the por- 
tico or the building erected by the defendant 
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towards the eastern limit of that land or 
not From the map, apparently, there would 
be some small portion of the portico includ- 
ed ; but from the note appended to it, we are 
inclined to think that this may not be the 
case. Be this as it may, this isa matter 
which can only be determined on the spot. 
If it should be found that that corner of the 
land in dispute which has been marked a by 


the Moonsiff in his map is covered by any 
building, the same order must apply to it as 
to the coach-house, 

The order of the Court below will be so 
far modified that it will be declared that the 
decree-holder is entitled to enter into actual 
possession and occupation of the whole 
the land covered by the decree as defined > 
this execation-snit, and to apply to the Conr 
if necessary, to remove any person thereo, 
who refuses to vacate the same under Sec 
tion 228. But the defendant is to be allow- 
ed two months’ time from this date, within 
which, if he so pleases, he may vacate the 
land decreed and carry away the materials 
of any buildings thereon. 

Costs of this appeal will be borne by the 
parties respectively. 





The 4th December 1872, 


Present; 


The Hon’ble F. B. Kemp and F. A Glover, 
Judges. 


Enhancement of Reni—Iniermodiate Texures— 
Act X of 1859 3. 17—Effect of Butwarrak. 


Case No. 675 of 1872. 


ectal Appeal from a decision passed by 
TE Sules dinate Judge of Mymensingh, 
dated the 28th December 1871, reversing 
a decision of the Additional Moonsiff of 
Sladargunge, dated the 31st May 1871. 


Horish Chunder Chowdhry (Plaintiff) 
Appellant, 


- Cs eee 


versus 
Ram Chunder Chowdhry (Defendant) 
Respondent. 


Mr. R. T. Allan and Baboo Romesh 
Chunder Mitter for Appellant. 


Baboo Sreenath Doss for Respondent, 


A sult for enhancement of rent, which had been decreed 
by the first Court, was dism by the Lower - 
late Go althotgi it fmd that the detaliai key os 
talooka ri and that the notice under Act X of 1859 
; § 17 was good and valk. HELD that this lest finding was 
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equivalent to a finding that defendant had only a taf 
occupancy, and that the Lower A Court 
the finding of the first Courtas to therate 


y. 

an intermediate 
position, and was not liable for the rates of rent paid by 
ample: oconpant” ryoth he would still be amenable to 
ali, 


The fact of a butwarrah taken place would in no 
way a oo-aharer from therentofa 
on his share, notwi that the - 


nal arrangement of the Jumma had been made on 
understanding that the tenant paid such and such a rent 
at the time of the partition. 


Glover, J—Tuis appeal is the 
same judgment of the Subordinate Judge of 
Mymensingh which wehavejust now been con- 
sidering in the special appeal No. 682 of 1872 
referred by the defendant, The plaintiff 
the special appellant in this case, and he 
bjects to the order of the Subordinate Judge 












at as the Subordinate Judge had found 
that the defendant bad no talooka rights, 
and that the notice served upon him was a 
valid and good notice, he ought to have 
given plaintiff a decree for the rates paid by 
occupant ryots, as the Court of first instance 
had done. We think this objection is 
reasonable. The Subordinate Judge found 
the notice to be a valid notice under Section 
17 Act X of 1859, and this of course would 
be equivalent to a finding that the defendant 
had only a right of ocoupancy. The Subor- 
dinate Judge also found as a fact on the 
evidence that the talookee sunnud on which 
the defendant relied to escape enhancement 
was void as having been granted by a 
person having no authority to give it This 
being so, there seems to be no reason why 
the Subordinate Judge should not have ac- 
cepted the finding of the Lower Court as to 
the rate of rent to be paid by the defendant, 
considering him as an occupant ryot, and 
have decided the case that way. It 18 con- 
tended by the other side that the Subordi- 
nate Judge was right in holding defendant 
not to be an occupant ryot, but one occupy- 
ing some intermediate position between a 
talookdar and an occupant ryot; and that 
although he bad lost his former position in 
consequence of the sunnud having been 
found void, he fell back upon that which 
gave him a superior status to that of ordi- 
nary ryots, and entitled him to pay a lesser 
rent, The natare of this intermediate right 
has not been explained to us. It isa title 
unknown to the rent-law, and there is no 
such class of men between the tenure-holders 
‘and the cultivating ryots entitled to the 
service of notices under Section 17, The 
case referred to by the Subordinate Judge 


ismissiog his claim for rent on the ground’ 


of Dhunput Singh and others vs. Gooman 
Singh and others,* decided by the Privy 
Council on the 20th of December 1867, is 
not at allin point. The parties to that case 
were actual tenure-holders under a pottah, 
while in this the defendant has no tenure 
and no pottah. : 

In the case of Ooma Charn Dutt and an- 
other vs. Ooma Tara Debeo, reported in 
Volume VIII, Weekly Reporter, page 181, it 
has been held thet a finding as to the cha- 
racter of a tenure does not in law remove 
a defendant from the category of ryots whose 
rents may be enhanced under Section 17 of 
Act X of 1859 ; so that even supposing the 
Subordinate Judge to be right in saying that 
the defendant holds an intermediate position, 
and right in not making him liable for the 
rates of rent paid by simplé occupant ryots, 
he still would be amenable to tion 17 
of the Rent Law. 

There has been a cross-appeal filed by the 
defendant in this case, He objects in the 
first place that there was no relationship of 
landlord and tenant between him and the 
plaintiff, innsmaéh as he had never paid bim 
any rent, and that the provisions of Section 
17 of Act X suppose that some rent must’ 
have been previously paid in order to enable 
the party to increase it; in other words that 
no enhancement is possible unless some rent 
has previously been paid. Another objec-. 
tion is that, inasmuch as in a bntwarrah 
proceeding between the plaintif and the 
otber co-sharers in the estate, the jamma had 
been settled and fixed in relation to the rent 
payable by the present defendant, no suit 
like the present would lle to unsettle that 
jumma unless the plaintiff first brought a 
suit to set aside the butwarrah proceedings 
within 12 years. 

With regard to the first objection, it by no 
means follows that because no rent has passed 
between two parties, the relationship of land- 
lord and tenant cannot be established, for many 
tenants do not pay their rents although they 
ought to do so. The defendant admits that he 
is a tenant of the plaintiff's, and is willing to 
pay a certain rate of rent. The assertion, 
therefore, that no relationship of landlord 
and tenant exists between the two is a pal- 
pable absurdity. Then es to the objection 
that no enhancement can be bad unless some 
rent bas been previously paid, we have no 
doubt that the meaning of the Section is not 
restricted to cases in which rent ‘hos actually 
been paid. This would assume that all tep- 
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ants do invariably pay their rents to the 
landlord, and we think that the Section must 
be taken to apply as well to enhancement of 
rent actually paid, as of rent which ought to 
have been paid and which the tenant would 
have paid under ordinary circumstances, 
We, therefore, overrule this objection. 

The last objection that the plaintiff not hav- 
ing sued to set aside the butwarrah proceed- 
ings the present suit would not lie, is altogether 
untenable. The fact of a butwarrah having 
taken place would in no way prevent a co- 
sharer from enhancing the rent of a ryot on 
his partionlar share, notwithstanding that the 
original arrangement of the jumma had been 
made on the understanding that the tenant 
paid such and such a rent at the time of the 
botwarrah. Every other shareholder would 
have precisely the same privilege, and could 
also enhance the rents on his particular share, 

posing the ryots to be liable. 

e think, therefore, that the judgment of 
the Subordinate Judge should be reversed, 
and the deeree of the first Court restored with 
costs payable by the defendant, respondent. 

Kemp, J.—I concur in reversing the judg- 
ment of the Subordinate Judge. 


The 5th December 1872. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Makomedan Law—( Tulub-ishad ) —Pre-emp- 
tion. 


_ Case No. 571 of 1872. 

Special Appeal froma decision passed by 
the Subordinate Judge of Sylhst, dated 
the 2nd September 1871, reversing a deoi- 
sion of the Moonsiff of Lushkerpore, 
dated the 18th May 1871. 


Shaikh Dayemoollah and another (Defendants) 
Appellanis, 


versus 


Kirtee Chander Surmah (Plaintiff) Respond- 
ent. : 


Baboo Bipro Doss Mookerjee for Appellants. 
Baboo Debendro Narain Bose for Respond- 


of the purchaser he pelle aie ee 
a O: or 
whioh are the subject of mle,’ 


Kemp, J.—In this case the defendant is the 
special appellant. The plaintiff sued ong 
right of pre-emption. It appears that the 
plaintiff is a shareholder to the extent of 
18 annas in the property sold, and the subject- 
matter of the suit isthe remaining 8 annas 
which have been purchased by the defendant 
Dayemoollah, The first Court, the Moonsiff 
of Sylhet, found that the -plaintiff had failed 
to prove that he had conformed to the require- 
ments of the Mahomedan Jaw in making the 
“tulob-ishad.” In the course of his d 
sion, he quotes several decisions, and also refo 
to page 488 of Baillie’s work on Mahom 


Lew. 


On appeal the Subordinate Judge, Baboo 
Mohesh Chunder Sen, has reversed this 
decision. He is of opinion that there is evi- 
dence that the plaintiff complied with the 
requirements of the Mahomedan law in, 
performing the ceremony of tulub-ishad. 
The Subordinate Judge says :—“ The Moonsiff 
records that there is no proof that the oere- 
mony of tulub-ishad was observed, but 
this be has recorded contrary to the deposi- 
tions written with his own hand.” The 
Subordinate Judge then refere to the deposi- 
tions of Suroop Chunder Dutt and Olak Nath: 
he observes that these two witnesses lave 
clearly stated that plaintiff offered Rs. 50 
in a cup to the purchaser Dayemoollah Shaikh, 
“How then,” remarks the Subordinate 
Judge, “does the Moonsiff record that there 
was no proof of the observance of tulab- 
ishad.” These depositions have been read 
to us, and from them it is very clear that the 
requirements of the Mahomedan law in the 
matter of the ceremony of tulub-ishad have 
not been complied with. At page 483 of 
Bnillie’s Digest of the Mahomedan Law, it is 
said that “ to give validity to the tulub-ishad, 
it is required that it be made in the presence 
of the purchaser, or of the seller, or of the 
premises which are the subject of sale.” 
Now the two witnesses, Suroop Chunder Datt 
and Olak Nath, only say that the pre-emptor, 
that is to say, the plaintiff, in their presence 
stated that he had purchased,—that he was the 
pre-emptor ; and he cited them to be witnesses 
to that fact: but they do not say that this was 
done in the presence of the purchaser, or of 
the eeller, or of the premises subject to sale. 
On the contrary, it is clear from their evidence 
that Deyemoollah, the purchaser, was sent for 
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e 
after the plaintiff had made the above state- | to her feelings or her reputation. The 


ments in the preadhce of the witnesses Suroop 
Obunder and Olak Nath. The Moonsiff was 
therefore perfectly right in saying that there 
was no legal evidence that the plaintiff had 
acted up to the requirements of the Mahome- 
dan law. There is a decision which has 
been quoted by the pleader for the appellant 
which appears to apply to this case in every 
respect; we allude to the decision reported 
in Volume XII, Weekly Reporter, page 77. 
We, therefore, decree the appeal, reverse the 
decision of the Subo: dinate Judge, and restore 
that of the Moonsiff, with costa payable by 
- the respondent. 


Tne 5th Decemoe: 1872. 


Present : 
Lhe Hon'ble F. B. Kemp ani F. A. Glover, 
Judges. 
Injury and Outrage— Damages. 
Case No. 680 of 1872. 


Special Appeal from a decision oe by 
the Subordinate Judge of Sylhet, dated 
the 28th December 1871, reversing a 
decision of the AMoonsiff of Kechoo- 
gunge, dated the 21st August 1871. 


Chundernath Dhur and another (two of the 
Defendants) Appellants, 


versus 


Isenrres Dossee (Plaintiff) Respondent. 
Mr, M. L. Sandel for Appellants. 


Baboo Grish Chunder Ghose for Respondent. 


Th mere verbal abuse without consequent inj 
would give no claim to damages, the Court refused to 
interfere with an award of where a person of 


dameges 
some position had been assaulted and grossly ab 
that her reputation must have been wilted ond 


Glover, 7—We eee no ground whatever 
for interfering with the Subordinate Judge’s 
order in this case, The objections which 
are now raised in special appeal were not 
taken in the Court of first instance. The 
defendant there was satisfled with denying 
the assault and abusive language altogether, 
althongh here he sets up a technical case 
alleging that supposing the abuse to be 
proved that would not be sufficient to entitle 
the plaintiff to damages, inasmuch as she has 
not proved any consequent injary either 


Subordinate Judge has found os a fact that 
the plaintiff was beaten, kicked, pushed, and 
grossly abised. He found also that she was 
a person of some position in the village, 
having monetary transactions to the extent 
of 8 or 400 Rs.; and these facts being 
taken, it follows os a necessary consequence 
of a beating inflicted upon her before a num- 
ber.of people, that such an assault and the 
abusive lavgoage then addressed to her must 
have had the effect of injuring her reputa- 
tion and outraging her feelings, It is true 
that mere verbal abuse without consequent 
injury would give no claim to damages, but 
this is a very different and a much stronger 
case. 


T he special appeal is dismissed with costs, 


The 6th’ December 1872. 


Present: 


The Hou’ble F. B. Kemp and F. A. Glover, 
i Judges. ` 


Act VIII (B. C.) of 1869 s. 31—Limitation. 
Case No. 628 of 1872. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 5th 
January 1872, reversing a decision of 
the Officiating Additional Moonsiff of 
Monghyr, dated the 24th July 1871. 


Bijoy Gobiud Singh alias Mahomed Abdool 
Rubman Khan (Plaintiff) 
Appellant, 


versus 
Karoo Singh (Defendant) Respondent. 
Baboo Boodh Sen Singh for Appellant. 


Baboo Anund Chunder Ghossal for ¢ 
Respondent. `, 


A mit under Act VIII GB. 0.) of 1869 brought more 
then months after the latest deposit made by theryot, 
was held to have been out of time, as it was not insti- 
tated within six months of the date of service of the 
noties of deposit. i 


Kemp, J—W think this special appeal 
must be dismissed with costs. The deposits 
were made by the ryot on the 16th of June 
and on the 8th of September 1870. Under 
Section 81 Act VIII of 1869, as the suit 
was not brought until the 23rd of May 
1871, the Judge has held, and we think pro- 
perly held, that itis out of time, inasmuch 
as it was not instituted within six months 
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from the date of service of the notice of de- 
posit. Under Section 47 of the same Act 
the notice is to be served by the Court, and 
we must presume, until shown to the con- 
trary, that the notice was issued and daly 
served, We dismiss the special appeal with 
costa, 


The 7th December 1872, 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Enhancement of Rent— Notice wader Act X of 
1869 s.17 


Case No. 684 of 1872. 


apretar Appeal from a decision passed by 
the Subordinate Judge of Purneah, 
dated the 12th January 1872, affirming 
a decision of the Officiating Moonsiff’ of 
Dundkhorah, dated the 20th September 
1871. 


Mirzah Sayefoollah Khar. (Plaintiff) 
. Appellant, 
Persus 


Chaya Thakoor and others (Defendants) 
Respondents, 


Mr. C. Gregory for Appellant. 


Baboo Doorga Mohun Doss for 
Respondents. 


The omission of the words “same class of 


Glover, J—Tux point for decision in this 
special appeal is whether the Subordinate 
Judge was right in holding the notice served 
upon the respondent to be legally insufficient. 

Mr. G for the special appellant 
contends that, by the late rulings of this 
Court, a strict observance of the terms of 
Section 17 Act X of 1859 is not absolutely 
required, and that a notice is good if it 
contains substantially all that is required by 
the Aot, and if there be no reasonable doubt 
that the tenant understood fully the nature of 
the anger made upon him. 

further contends that the 
denen in ee ils case knew perfectly well 
what was wanted of him, and the reasons 
why the enhancement was asked for; that 
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he objected categorically to the landlord’s 
demand, and gave detailed°reasons why his 
rent should not be enhanced. The omission 
of the words “same olass of ryot” from the 
notice did not prejudice him. 

I think, on the contrary, that the omission 
was of the most important character, and. 
ought, even if unintentional, of which I 
have considerable doubt, to invalidate the 
plaintiffs claim. The essence of this branch 
of the claim for enhancement is that the 
ryots whose, rents are being compared 
should be of the same class and possessed 
of similar advantages. It is not enough to 
show that A and B hold the same quality 
of land in the same or adjacent villag 
without also showing that the two are in th 
same position as regards the nature of thei 
tenure. No doubt the tendency of the le 
rulings of this Court hes been to 
somewhat the strict way in which the notioe 
clauses were once interpreted ; but I know 
of no decision (and none of those quoted 
support the contention) that goss the length 
of saying that a notice which omits all 
mention of the class to which a ryot belongs 
is a good notice. 

Bat it is said that notwithstanding the 
omission, the defendant in this case did know 
all the grounds on which enhanced rent was 
required of him, aud defended himself on 
all. Were this so, the special appellant 
would have something to go upon, but the 
eontrary is the fact. What the defendant 
does in his written statement is to repl 
all the reasons for enhancement set forth 
in the plaint. He says nothing about not 
being the “same class of ryot.” This is 
urged as an ument against him, 
and it is contended that his silence on this 
point, and the fact that no issue was raised 
regarding it, show that he never intended to 
rely on the omission, or cared abont it. To 
my mind, it is easier to nssume that the 
defendant said nothing about the omission 
simply because he did not understand that 
this was a point on which he was called 
upon by the notice to defend himself. Had 
he so understood the position, it is hardly 
likely that a man, who had objected so 
rigorously to every ground of enhancement 
urged by the landlord, would have been 
silent when so very important a part of the 
matter was being discussed. 

I am of opinion that the omission of the 
words “ same class of ryot” from the notice 
was a most important omission, and that by 
it the ryot was mialed into making a defence 
which did not include all the reasons he 
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might have had for enhancement. 
I assume that he did not know the da 
on which inoreased rent was demanded from 
him from the absence of the necessary words 
in the notice, and from his omission to give 
evidence on this particular point. In any 
case, the onus of showing that the defendant 
did substantially know all the grounds of 
enhancement urged against him, although 
they were not all in the notice, is upon the 
plaintiff, and I do not see that he has in any 
way supported it 
It is all very well to relax the letter of 
the Jaw when it is quite certain that no 
injustice is the consequence, but it cannot be 
ald in this case that the defendaut certainly 
new all the plaintiffs grounds for seeking 
2 get more rent from him :—the utmost that 
an be advanced is that he possibly did so, 
Under such circumstances, I think that 
the plaintiff should take the consequences of 
his negligence. It is much better that he 
should lose the opportunity of adding to his 
tent-roll for one year than that his negligence 
should be condoned at the expense of the 
ryot, and the latter be called upon ta 
undergo the trouble and expense of proving, 
if he could, that he ought not to be made to 
pay, asin this case, a rent five-fold larger 
than what he has ever paid before. It will 
be time enough for him to do,that, when a 
demand is legally and properly made and a 
claim proved. 
I would dismiss this special appeal with 
costa. 
Kemp, J—I concur in dismissing this 
special appeal, 


The 9th December 1872. 


Present: 
The Hon’ble Dwarkannth Mitter and W. 
Ainslie, Judges. 
Rent fixed by Arbitration— Notice— Written 
Assent, 
Case No. 844 of 1872. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 2nd October 1871, revers- 
ing a decision of the Deputy Commissioner 
of Alaunbhoom, dated the 8th July 1%71. 


Mudhoo Manjee (Defendant) Appellant, 


versus 


Rajah Nil Monee Singh Deo (Plaintiff) 
Respondent. 





Baboo Mokinee Mohun Roy for Appellant. 


Mr. R. T. Allanand Baboo Oopendro 
Chunder Bose for Respondent, 


No notice of enhancement is required in the oase of a 
suit for arrears of rent at a rate fixed by arbitration 
where the parties had agreed to submit their claims to 
Fir Cua a a with the sanction of the 
Court, it is not necessary that the should be 
Teduoed to writing before it oan be 

Ainslie, 7—Twis is a suit brought by 
Rajah Nil Monee Singh against the defendant 
for arrears of rent at a rate fixed by arbitra- 
tion. It oppears that the defendant, with 
some 80 or 40 other ryots, entered into an 
agreement with the Rajah to submit to oer- 
tain arbitrators, numed in the writing contain- 
ing that agreement, their objections to his 
claims to enhancement. This writing was 
registered and delivered over to the Rajah. 
The arbitrators proceeded to act under this 
agreement and made an award. 

When the suit was instituted, the defend- 
ant pleaded that he had withdrawn his 
consent before the completion of the award 
for certain reasons stated. 

The issne raised by the first Court was 
whether the award was valid and binding. 

There was nothing in the farm of the 
pleadings or in the issue which could show 
to the Rajah that it was intended to take the 
ground which has been taken in special ap- 
peal, namely, that the agreement was alto- 
gether one-sided; and consequently the 
Rajah had no occasion to bring forward 
evidence to establish that be had so acted as 
to biud himself to the defendant and other 
ryots in the event of his attempting to realle 
from the contract. 

The first Court takes a ground which is 
not raised by the pleadings, and rejects the 
award as of no effect, because it says,— 
“ Before the arbitration can be made binding, 
“ıt is necessary that both parties should 
‘express their recorded assent to abide by 
“ that award, but in this case nothing of the 
“kind appears to have been done by the 
‘plaintiff, who, if the award had been un- 
“ favorable to him, might, in the absence of 
“ such recorded assent, have backed out of the 
“ award and declared himself not bound by it.” 
This seems to us to be based on the suppoal- 
tion that for an agreement to refer any 
matter to arbitration to be binding upon the 
parties, it must be redaced into writing and 
signed by both or all the parties concerned. 
Under the provisions of the Civil Procedure 
Code, there is no donbt that arbitrations 
under the control of the Court must be 
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founded upon an agreement in writing.: But 
the Code is silent with respect to arbitrations 
which sre not started onder the sanction of 
the Court, whether they be such as are 
afterwards brought into Court under Section 
827, or such as may be used as evidence of 
a contract without any attempt to treat them 
as equivalent to a decree of Court. 

The first ground of special appeal taken 
here is that there is no mutuality of the 
agreement, The pleader for the appellant 
admits that he has no authority for that 
the first Court was right in holding that it 
was necessary that the Rajah’s agreement, to 
be binding upon him should be reduced into 
writing. 

- The point taken by the Court ‘of first 
instance does not seem to have been noticed in 
the Lower Appellate Court, and we think that 
the ‘first Court was in error in going beyond 
the pleadings and in disposing of this part of 
the case merely as a point of law without 
giving an opportunity to the plaintiff to tend- 
er evidence to show that there really was a 
contract binding on both sides. The oir- 
cumstances of the case certainly are such as 
to favor the conclumon that there was a 
complete contract, If the point had been 
distinctly and properly raised in the written 
statement of the defendant, it might possibly 
have been necessary to send the case down 





to the Lower Appellate Court to consider this 
part of the case. But as tHe pleadings stand 
we do not think we ought to do so, for the 
point was really not raised by the defendant 
and was not properly before the firat Court at 
all, and can only be disposed of by the trial 
of an issue of fact which did not arise as 
the caze was placed before the Court. 

Then it is said that this is a suit for 
enhancement without notice under Section 
18 of Act X of 1859. But itis quite clear 
that no notice is required in this case. 
The suit is founded upon a fresh contract 
between the parties which is to be found 
partly in the agreement to submit their claims 
to arbitration and partly in the award of th 
arbitrators which has been the result of 
agreement, and is not a case by any m 
analogous to those contemplated by the Ao 
in which the landlord proceeds, without an 
fresh agreement with his tenant, to raise the 
rent to be paid by the latter, The agreement 
given by the ryots contains a distinct stipu- 
lation that the rents from the year 1277 are 
to be paid to the plaintiff at a rate to be fixed 
by the arbitiators named, and this sait is 
brought to recover rents at that rate and for 
that period, and is clearly nothing more or 
lees than a sult on a contract entered into by 
the defendant. 

The appeal must be dismissed with costa. 
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The llth May 1872. 
Present : 
e Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Aot XXXI of 1860—Possession of Arms 
without license, 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Gya. : 

Baboo Rameshur Purshad Narain Sing, 


Patitionsr. 
Mr. R. T. Allan for the Petitioner. 
The proceedings of the the issue of 


the possession of 
tuder Act XXXI of 1860, were quashed zs illegal 


Reference.—The facts of the case are as 
follows :— 

The petitioner Baboo Rameshur Purshad 
applied to the Magistrate on the 13th April 
for a license to carry arms. He had held 
one previously entitling him to carry ten 
swords, but he had mislaid it, and it was not 
until he found it again that he came forward 
for a new license. The consequence was, 
‘that by this delay the Baboo had allowed a 

ear and nine months to pass during which 
ketas carried and possessed arms (guns, &c.) 
without any license. This fact, it would 
appear, was, however, known to the Magis- 
trate. 


When the petition for a fresh license was 
presented, the Baboo’s Mookhtar was ordered 
to inform his client to appear in person before 
the Magistrate. Besides this a written order 
to the same effect was made over to the 
Conort Inspector, who had it served through 
the Police like any other ordinary judicial 
process, a receipt of service thereof being 
obtained through the Baboo’s Aarpurdas. 

It is necessary to mention this letter order, 
becanse, although it was issued unknown to 
and unauthorized by the Magistrate, it was 


the order to which the Baboo referred in 
his petitions when he raised the objections 
which apparently caused the Magistrate to 
issue his summons. i 

After receiving the above order, the Baboo 
requested the Court (through his pleader) to 
be excused from personal attendance, while he 
took exception to the indefinite character of 
that order, on the ground that it neither 
cited any reason why he was to appear per- 
sonally before the Magistrate, nor fixed any 
date for his so doing. 

The Magistrate observes that he purposely 
omitted to flx any date as desired to suit the 
convenience of the Baboo; and he further 
states that, up to the time the objections were 
preferred, no charge of any kind had been 
brought. 

Immediately after the receipt, however, of 

these objections, the Magistrate issued a 
summons on the Baboo to appear personally at 
6 a.x. on the following morning, to answer to 
an alleged offence, the particulars of which he 
did not state, against the provisions of Act 
XXXI of 1860. 
` At the appointed hour the Baboo caused 
another petition to be presented, again solicit- 
ing to be heard through counsel, but his 
request was rejected, and a warrant for his 
arrest issued. 

In my opinion these proceedings, i € the 
issue of the summons and warrant are i 
for, eo far as I can see, the Baboo, at the 
time of presenting his petition, was guilty 
of no offence whatever under the Arms Act. 

Sections 25 and 26 of Act XXXI of 1860 
clearly contemplate those cases only where 
persons are caught in the act of carry- 
ing arms; and action under them is war- 
ranted only when the offender is canght in 
Jlagrante delicto. Section 81, again, refers 
to the search and seizure of arms under cer- 
tain other circumstances, none of which are 
applicable to the present case. 

e most then that can now be said 
against the petitioner is that he has in his 
possession certain arms without a license ; 
but this would be an offence only if the 
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pavle of Section 82 of the Act had 
extended to, and were still in operation 
in this District, 

The petitioner states that no order was 
ever Issued for the disarming of the District. 
To ascertain this I wrote to the Magistrate 
requesting him at the same time to let me 
know under what Section of the Arms Act 
he had taken i t the peti- 
tioner; but on the Ist point, he states that 
he can give no answer “at present,” and on 
the. other he haa practically refused to give 
any answer at all. 

the meantime, however, I have caused 
a search to be made through all the Govern- 
ment notifications in my office since 1857, 
and I am unable to find order for the 
disarming of Gya; while, the Govern- 
ment Notification of lst October 1860, it 
is clear that, since that year at all events, 
Section 82 Act XXXI of 1860 hes not 
been in operation in the Lower Provinoés of 


Hangee 
the view I have taken of the Law ‘be 
correct, it seams clear that the petitioner has 
committed no offence that would warrant the 
issue of a summons and a warrant for his 
personal ap oe before the Magistrate. 
* Far the ing reasons I am of opinion 
that the proceedings’ of the Magistrate are 
illegal and should be queshed. I am therefore 
under the circumstances compelled to trans- 
mit the record for the consideration and 
order of the High Court. 
o nagmeni of ihe High Court. 
Mitter, J—Taking the facts as disclosed 
by the reeord, we are of-opinion that the 
Judge is quite ` right, and we accordingly 
sot aside the proceedings of the Mugistrate 


as contrary to law. 


The 13th May 1872, 
' Present: 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitte, Judges. 


Unlawful Assembly—Affray— Penal Code s, 141. 
Misvellaneous Criminal. Case. 
Lokenath Kar and otherd, Petitioners. 
“Baboo Juggut. Chunder Banerjee for i 


Petitioners, 
There is no d for the distinction between an 
unlawful ly as a prémbditated aot and an affray 


as a muiden ome; for, according to s 141 of the Penal 
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Code, an assembly which was not unlawfal when it assam- 
bled may subsequently become ay unlawful assembly. 

Bayley, J-—Wx are of opinion that this 
application must be rejected. . 

An attempt has been made to draw a 
distinction between an unlawful assembly as 
a premeditated act and an affray as a sudden 
one, and to bring this coase under the latter 
offence. We think this contention is not 
supported by the law. Referring to Seo- 
tion 141 of the Penal Code, we find that an 
assembly which was not unlawful when it 
assembled, may subsequently become an un- 
lawful assembly ; and we think that, under all 
the circumstances, there is no ground to inter- 
fere under Section 405. We also think th. 
the punishment awarded is proper, and * 
decline to interfere in that respect. 

The application is rejected. 


The 18th May 1872. 
, Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. ~ 


Code of Criminal Procedere ú. 2823—Enguiry 
(Hind of, to be held )—Evidence—Cross-Ex- 
amination. . f 

Reference to the High Oourt under Sec- 
tion 434 of the Codeof Criminal Proce- 
dure by the Officiating Sessions Judge 
of Mymensingh. 

Noor Mahomed 


Referenve.--Two petitioners appeared be- 
fore the Magistrate for proceedings 
uhder Section 282 dean of Criminal Proce- 
dure against a third The Magistrate 
examjned thé petitioners ‘and summoned the 
party complained against, 

Oh- his appéarande, without taking any 
evidenod in git DESE and giving him ‘an 
opportunity of crose-exemining the peti- 
thers, depending upon the statements of tha 
latter: and certain personal knowledge he 
himself possessed, the Magistrate’ passed 
otders binuing the party complained against 
to keep the peace, : 
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In explanation the Magistrate admita that, 
when passing ordéra, the Full Bench Decision 
of the Hon’ble Court (W. R. Vol. XIL Ori- 
minal Ruling, page 60) was not before him, 
and that his procedure might have been 
different if it had been, but does not consider 
his order was illegal or improper and con- 
siders that therefore his proceedings would 
only have been if be had refused to 
allow the defendant to cross-examine, which 
he did not do, as the said defendant made no 
application. . 

The Magistrate also thinks (pard. 4 of his 
letter) that a distinction should be made where 
the execution of personal recognizances is 
uired as distinguished from cases where the 

might be called on to provide sureties. 
The Magistrate loses sight of the fadt that 
n both cases the principle is the same, the 

ith of thé matter being that there should 
be a judicial enquiry as to whether there 
was reasonable ground for belief that the 
defendant was likely to commit & breach of 
the peace. The Hon'ble Court will observe 
that the explanation of the Magistrate in re- 
spect of the want of opportunity afforded for 
cross-examination is limited to the petitioners, 
but nothing is said os to the non-summon- 
ing of witnesses and the consequent loss 
anfferod by the defendant in not being 
allowed to cross-examine the witnesses offered 
on behalf of the petitioners. 

I submit to the Court that the kind of en- 
quiry held by the Magistrate fell short of 
what the law requires and what the Hon’ble 
Court has held to be necessary, namely, a fall 
judicial enquiry as in other cases, evidence 
being taken in the presence of the parties 
charged and opportunity given for cross- 
exmination of witnesses. 

I, therefore, submit that the order of the 
Magistrate in this case should be quashed. 

Judgment of the High Court, 

Paa J.—We concur in the view taker 
by the Judge, and think that the order of 
the Magistrate should be quashed and the 
case re-tried with reference to the Full Bench 
decision referred to in the letter to this Court. 





The 15th May 1872. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Registration—~ Warrant— Imprisonment (Simple 
or Ri ) Act I of 1868 s. 2 cl 18— 

Act Iof 1871 s. 80. 


Miscellaneous Criminal Case No. 70 of 1872. 


= -T 


The Legal Remembrancer on behalf of 
Government, Petitioner, 


versus 


Radhoo Churn Ash (Prisoner, Opposite 
Party). 

Held that under Act I of 1868 m 2 ol 18, the Sessions 
Judge should have ed in his warrant whether the 
um pri ent a ed to rk person convicted under 
L Act VIII of 1871 should be simple or rigorous, 
but that, as he bad omitted this at the proper time, 


simple imprisonment should now be set forth m the 
sentence and warrant. 


Bayley, J.—Tuus is a motion on the part 
of Government to the effect that the Sessions 
Judge of Sylhet should, with reference to 
Section 884 of Act VIII of 1869, have 
specified in his warrant whether the impri- 
sonment awarded to a prisoner convicted 
under Section 80 Act VIII of 1871 should 
be simple or rigorous. The Sessions Judge 
has refused to do this, because he says the 
Registration Law is silent as to the nature 
of the imprisonment. But Clause 18, Sec- 
tion 2, Act I of 1868, says: “In this Act 
“and in all Acts made by the Governor- 
“ General of India in Council, after this Act 
“ shall have come into operation, unless there 
“be something repugnant in the subject or 
x context—‘ Imprisonment’ shall mean im- 
“ prisonment of either description as defined 
“in the Indian Penal Code,” and thus the 
imprisonment under Section 80 Act VIII . 
of 1871 must be imprisonment simple or 
rigorous. 


The ‘Judge should have therefore, in this 
view of law, determined whether the impri- 
sonment was to be simple or rigorous; and 
should have made his sentence and warrant 
accordingly. But as the Judge omitted this 
at the proper time, we think that simple 
imprisonment should now be set forth in the 
sentence and warrant, and under the powers 
vested in us under Section 404, we desire 
that the Judge act as above. 





The 15th May 1872. 
Present : 


The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 

Power of High Cowrt—Code of Criminal 

Procedure s. 404— Evidence of Accomplices— 

Admissibility— Credibility. 


Criminal Miscellaneous Case No. 16 of 1872. 
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The Government of Bengal, Petitioner, 
versus 
Kazimuddin, Opposite Party. 
Baboo Jugdanund Mookerjee for the 
Petitioner. 
Baboo Omesh Chunder Banerjee for the 
Opposite party. 

wee ae tha ae thet ce aes 


s being the evidence of sooomplices, he not 
think the evidence in the case sufficient to 


Prooed considering question of admissmbi- 

' Bayley, J.—Ix this case we see no reason 
to interfere under the extraordinary powers 
vested in us under Section 404, 

Substantially the decision of the Sessions 
Judge is that, looking to the independent 
evidence in the case irrespective of the evi- 
dence of the two persons previously convict- 
ed, he-did not think the evidence legally 
sufficient to justify the conviction of the 
prisoner. It is true the Judge says that the 
evidence of those two persons is inadmis- 
sible as that of accomplices against the pri- 
soner in this case, and were it n 
for us to go into the question as to whether 
those two persons were competent witnesses 
in the case, probably we would have thought 
that they were. But the question of oredi- 
bility due to the evidence of those two 
witnesses is a quite different matter in a 
motion under Section 404 ; and as the Judge 
is of opinion that the evidence on the record 
is not sufficient to convict the prisoner and 
has therefore acquitted him, we sée no 
reason to interfere with thet order under the 
extraordinary powers of. revision given us 
by Section 404, 
We accordingly reject the application. 


The 18th May 1872, 
Present : 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 
j Procedure— Land Dispute. 
Reference to the High Court under Sec- 
tion 484 of the Code of Criminal Proce- 
dure by the Sessions Judge of 24-Per- 
gunnahs. 
Mukhoda Dossee, Appellant. 
Baboo Bhowanes Churn Dutt for 
Appellant, 


A Magistrats bound, before attaching tha property 
dispute fake evidence ir ie a a wee 


/ 


who was in actual pesenion ofthe waa ot $in- 
Preeti of the peace was Licaly to Sees. ne T hat a 


Reference.—I conser that the Canton- 
ment Magistrate's proceedings should be set 
aside, because he has dttached the premises 
in dispute without having taken the trouble to 
ascertain who was in posession of the sub- 
ject of dispute, In his explanation the 
Cantonment Magistrate refers me to a theft 
case, That case does not help me. In it 
Chundermonee Dossee charged Bidhoomonee 
Dossee and Banee Bhottacharj with crimi- 
nal misappropriation of some bricks from her 
court-yard. The Magistrate dismissed: that 
case with the remark that it was one for. th 
Civil and not for a Criminal Court, On th 
same date he instituted the present proceed 
ings. His order contains no grounds for hi 
being satisfled that a breach of the 
was likely to occur, and the order and the 


roceedings consequent thereon ap to me 
liecconie a and fit to be quas 


The subject of dispute appears to be the 
possession of some loose bricks.. Trifling as 
the value of the property is, the pleader for 
the petitioner urges that his client is by the 
Magistrate’s order unjustly driven to the 
Civil Court, wherees, if he had made proper 
enquiries, he would have found that possem- | 
sion was with the petitioner. And as I con- 
sider that the Magistrate’s order has the 
effect represented and complained of, and that 
it was passed irregularly and on insufficient 
grounds, I refer the case for the Conrt’s 
consideration with the suggestion thet the 
order should be quashed, 


Judgment of the High Court. 


Bayley, J.—We concur in the view taken 
by the Sessions Judge. 


It was the duty of the Magistrate to take 
evidence and fully to enquire into the fact of 
actual possession and to decide the ease upon 
a finding on that fact. It has also to be sean 
under Section 318 whether on the evidence 
there is any likelihood of a breach of the 
peace. This was not done by the Sp 
trate. Further, it is not clearly shown t 
the property was immovable. On the con- 
trary, it appears from the Sessions Judge’s 
letter that the property was loose bricks and 
therefore movable property. 


We concur in the Sessions Judge’s view 
that the proceedings of the Magistrate should 
be quashed, and they are quashed accord- 
ingly. : 
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The 20th May 1872. 
Present S> 


The., Hon'ble H. V. Bayley and Dwarka- 

nath Mitter, Judges. 

Code of Criminal Procedure s. 131—Claim to 

riy under Seisnre— Summoning of Wit- 
nesses (named by clamant). 

Reference to the High Court under Seo- 
tion 484 of the Code of Criminal Pro- 
j cedure by the Officiating Sessions Judge 
` of Bhaugulpore. 


Sookhan Sahoo, Petitioner, 










TETEHI 


Government, Opposite Party. 


Petitioner was with tho theft of certain money 
d in his house and acquitted. Proclamation having 
been made for claimants to come in and claim the pro- 
peared, whereupon petitioner 

od the Assistant Magistrate 5 summon 
certain witnesses, but the Assistant Magistrate refused 
to do so and disallowed his claim, the Magistrate on 


appeal declining to interfere. On reference by the Judge 
the High Comt held that the Assistant ate was 
bound to summon the witnesses named b petitioner, 


ect aside that officer's arder, and d him to, dispose 
of the case after taking due steps for securing the at- 
tendance of the witnesses in question, 

An information of the theft of certain 
roperty and money was lodged with the 
olice at Begoosurai but against no body by 

name. 

On a search by the Police, a sum of money 
amounting to,Ra. 408-8 was found in the 
house of the petitioner. 

The Police forwarded the money to the 
Deputy Magistrate of Begoosurai and the 
petitioner was charged with theft; but the 
charge not being proved against him, he was 
acquitted. . 

_ He then applied on the 21st July 1871 to 
the Deputy Magistrate for a refund of the 
money. Upon this he ordered a proclqgma- 
tio to be issued under Section 181 Code of 
Criminal Procedure.. From this order the 
petitioner appealed to the Sessions Judge, 
who dismissed the appeal on the 9th Decem- 
ber 1871. Nobody coming forward to claim 
the money within the prescribed time, the 
petitioner ngain applied on the 26th Janugry 
1872 for the money, and the Assistant Magis- 
trate called upon him under Section 182 
Code of Criminal Procedure to show that the 
money had been legally acquired by him. 
The deposition of the petitioner aud his wit- 
nesses was taken, and the petitioner applied 
to the Assistant Magistrate on the 16th 
February 1872 to summou certain MuAqjuns 





who would not attend Court upon his request, 
to produce their books by which he could 
conclusively prove that the money had been 
legally acquired by him. The Assistant 
Magistrate rejected this application. 

From this order of rejection the petitioner 
appealed to the Magistrate of Monghyr on 
the 17th February 1872. The Magistrate 
dismissed the appenl on the 2nd March 1872. 

On the 19th February 1872, while tle 
appeal was pending, the Assistant Magistrate 
ordered that the application of the petitioner 
for a refund of the money be rejected. 
The Assistant Magistrate’s order was as 
follows :— 

“ Sukhan Sahoo petitioner, present in Court, 
says he has not been able to bring the evi- 
dence he said he would briag. Such being 
the case, he has not proved his claim and his 
petition is dismissed.” $ 

The Magistrate dismissed the appeal on 
the 2nd March 1872. His order was as 
follows :— 

“Tn a case in which certain property had 
been forwarded to the Sub-divisional officer 
at Begoosurai under Section 180 Code of 
Criminal Procedure, and proclamation had 
been issued under Section 181 following, 
applicant, the party from whose possession 
the «property had been originally obtained, ~ 
sought to establish his claim thereto. The 
proceedings were, it may be presumed, such 
as, although not clearly detailed, are assumed 
to be held under Section 182. In course of 
these proceedings, petitioner applied to the 
Assistant Magistrate to serve summons upon 
certain persons whose evidence was neces- 
sary for him to prove his olaim but who 
declined to attend Court upon his request. 
This application of petitioner was rejected, 
and he therefore now applies to this office . 
concluding with the «prayer that after peru- 
sal of the proceedings, &c., the property may 
be restored tohim. The case is somewhat 
peculiar. As regards the refusal of the 
Assistant Magistrate to summon witnesses, 
I think the course followed, although likely 
enough to be attended with hardship, was 
correct, as I do not see any provision in 
the Code of Criminal Procedure authorizing 
the issue of summons upon witnesses in such 
a case ; and no officer is required to issue a 
process which the parties requisitioned sre 
not bound to obey. As to the general ques- 
tion of the restoration of the property to 
petitioner, I hold that the matter is one over 
which this office can exercise no interference. 
I consider that the most doubtful step in 
the proceedings was the first one, vis, the 
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declaration (by issue of proclamation) that the 
property, obtained as it had been by the 
Police in this particular case, was to be dealt 
with as ‘suspected property’ under the pro- 
visions of Section 180; but against such 
order an appeal was preferred (under what- 
ever procedure I cannot understand) to the 
Sessions Judge, by whom however no inter- 
ference with the order was exercised. At 
the present moment it is obvious that peti- 
tioner bas failed to prove to the Assistant 
Magistrate under Section 132 that the pro- 
perty was legally acquired by him, and no 
order can be made by this office in the matter. 
Application rejected.” 

The Seasions Judge recommended that the 
orders of the Lower Courts should be re- 
versed upon the following grounds :— ` 

“I consider the Assistant Magistrate's 
order dated the 16th February 1872 was 
wrong in not summoning the witnesses and 
giving the petitioner every opportunity of 
proving that the money had been honestly 
come by. Without such evidence his order 
refusing the refund of the money was made 
on insufficient grounds. XI consider the 
Magistrate was wrong Ist in holding that he 
had no power to interfere. The petitioner 
had been tried, the trial was concluded, the 
order for the disposal of the property, as far 
as petitioner was concerned, had been passed, 
and the Magistrate as the Appellate authority 
had the power under Section 182°B Act 
VILE of 1869 to modify, alter, or annul 
that order. I also hold the Magistrate was 
wrong in saying that the Criminal Court 
has no power to summon witnesses in mis- 
cellaneous enquiries of this sort If the 
Act, ag it does, empowers the Criminal 
Court to try claims under Sections 130 

sand 131 Act VIII of 1869, it gives him at 
the same time authority .to summon witnesses. 
The enquiry under Section 181 Act VIII 
of 1869 is a Miscellaneous Criminal Caso 
to which the procedure of the Code of 
Criminal Procedure may, under Section 444 
Criminal Procedure Code, be applied. The 
case appears to be a hard one. It is not 
apparent what was petitioner’s connection 
with: the Factory from which the money 
was stolen, but the question was whether he 
stole it or not. He was tried on this charge 
(the Factory prosecuting) and was acquitted. 
Though the suspicion was that he had 
stolen from the Factory and no where else, 
yet, on the case being dismissed, other claim- 
ants were invited under Section 180 Act 
VIII of 1869, to appear and claim the pro- 
perty ; and when none appear, the petitioner 


prefers his claim and attempts to prove ‘t. 
the Assistant Magistrate refusea to, summon 
his witnesses and disallows his claim, and the 
Magistrate, when appealed to, refuses to inter. 
fere. I question the Assistant Magistrate's 
right in the first instance to retain the pro- 
perty after petitioner’s acquittal ; but having 
retained it on suspicion and having bad re- 
course to Section 182, he is bound to nasin{ 
petitioner by summoning the evidence he has 
cited to prove that the money was legally 
acquired by him.” : 

The judgment of the High Cowrt was 
delivered by— 

Bayley, J——We think the Sessions Judge 
is right in holding that the Assistant Magi 
trate was bound to summon the witn 
named by the petitioner. 

The order of the Assistant Magistrat 
refusing the petitioner’s application is there- 
fore set aside, and that officer js hereby 
directed to dispose of the case after taking 
due steps for securing the attendance of the 
witnesses above referred to according to law, 





The 29th May 1872. 
Present: 
The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judgas. 

Code of Criminal Procsdure s. 270—Award of 
Compensahon—Theft or Robbery — Crimmal 
Fores. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Magistrate of Baok- 
ergunge. i 


Gunamanee 
versus 
Haree Datta. 


An award of compensation under s. 270 Code of Cri- 
mınal Procedure was set aside as legal m a case of 
cruninal force and theft or robbay, because the charge 
was in one of theft or robbery, which did not opme 
under pter XV, and because crmuinal force really 
Was used to the complament, ` 

Reference.—GQUNAMANEE, the prosecutrix, 
Was seen to onter an empty louse at 3 or 
4 a. WL, under rather suspicious circum- 
stances, and was brought out from thence 
by the aconsed and another, and let go when 
it was discovered that she was a woman. On 
the same day she prosecuted the accused for 
criminal force and for theft or robbery of 
Ra. 2. 

After examining witnesses, the Deputy 
Magistrate dismissed the case as false and 
frivolona, and awarded the naccased Rs, 8 
as compensation under Section 270. 
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ft appears to me that the award of com- 
pensation is illegal, 1st, because the 
charge was in part one of theft or robbery 
which does not come under Chapter XV; 
2nd, because criminal force really was 
used to the complainant. The house in 
which ahe was found did not belong to the 
prisoner and he had no legal right to bring 
her out of it, although his proceedings were 
excusable on account of the suspicious nature 
of complainant’s movements and of the fre- 
quency of fires in Burrisaal. 

But if accused was to be excused for 
dragging out complainant, the latter was 
surely also to be exoused for complaining. 
he really was doing no harm; and as she 
elt herself to be innocent and to have been 
ther ignominiously dragged out to the 
ublio road, it was but natural that she 
should complain. To sum up; the Deputy 
Magistrate has awarded compensation either 
for acharge which though false was not 
frivolous, or he has awarded compensation 
for a charge which, though petty, was true, 
and not, I think, either frivolous or vexa- 
tious. . 

I have therefore the honor to recommend 
that the award, of compensation should be 
set aside. á 


Judgment of the High Court. 
Bayley, J—We are with the Magistrate 
of opinion that the order for compensation 
in this case should be set aside. 
Wo set it aside accordingly, 












The 8rd June 1872. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Code o 
igh Court—Credibility of Witnesses, 


Reference to the High Court under Seo- 
tion 484 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Sylhet. 


Shaik Oodla and others 
versus 
Barkat and others. 


Section 484 Code of Criminal Procedure gives the 
High Court uo pose: a in a case where the 
difference of opinion between the Magistrate and the 
Judge is as to the credibility of certain witnesses. The 
Magistrate's order may be an one, but it was 
passed u legally sufficient œ and cannot be 
termed ilegal. 


Criminal Procedure s. 434—Power of 


Glover, J.—Tux Sessions Judge has refer- 
red the cases of these fifteen persons, who, 
being punished with a fine of 25 rupees or 
imprisonment in default, had no right of 
appeal, with a view to having the sentence 
passed against them by the Magistrate quashed 
under Section 484 of the Code of Criminal 
Procedure. 

Now this section provides that the Court 
may, on finding any sentence illegal, or any 
proceedings irregular, interfere ond quash 
such sentence or proceedings. But in this 
‘case, the difference between the Magistrate 
and the Sessions Judge is as to the credibility 
of certain witnesses. The Magistrate believes 
them; the Judge disbelieves them. ‘There is 
no point of law involved. The Judge does 
not say that the conviction would be bad in . 
law, even if the witnesses were believed; but 
that the witnesses were not to be believed. 

Section 484 gives this Court no power to ' 
interfere in such cases. The Magistraote’s 
order may be an improper one, but it was 
passed upon legally sufficient evidence and 
cannot be termed illegal. 

The papers are returned. 





io 


The 8rd June 1872, 
Present : 


The Hon’ble F. B. Kemp and F. À. Glover, 
Judges. 


Weights and Measures— Fraudule using false 
Instruments for weighing — Penal Code 3. 264— 
Evidence of Intention. 


Reference to the High Court under Sec- 
tion 484 of the Code of Criminal Pro- 
cedure by tha Sessions Judge of East 
Burdwan. 


Government v. Kangalee Muduk and others. 


Intention is an essential part of the offence of frandu- 
lently using false instruments for weighing; ond in the 
abeence of any evidence of such intention im this case, 
the Comet quashed the, ene 
of the fines. 


Kemp, J.—We® concur in the view taken 
by the'Judge. We do not think that there 
is any evidence of an intention (an essential 
part of the offence) upon the part of the 
accused to frnudulently use false instruments 
for weighing. The scales used in markets in 
the mofussil are of the very rudest con- 
struction, and are seldom equally balanced. 
Such defects are generally visible to a pur- 
chaser, and the ecales are made to balance by 
putting some substance, generally a piece of 
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earth or a stone, into the lighter scale. In 
the absence of any evidence of an intention 
to use the scales froudulently, we quash the 
conviction and direct the return of the fines. 





The 4th June 1872. 
Present: 


The Hon'ble F. B. Kemp and F. A. 
Glover, Judges. 


Absiment of Theft aad Amendment of Charge— 

‘ New Tral—Jurisdtotion—Huri— Extortioa— 
Penal Coda ss. 328, 327, and 384— Cods of 
Criminal Procedure 1s. 404 and 426. 


Criminal Miscellaneous Cases Nos. 87 and 
88 of 1872. 


Tarinee Prosaud Banerjee and another, 
Petitioners. 


Baboo Ooga Mohun Dass for the 
etitioners. 

The carrying off of oertain buffaloes belonging to 

the complainant by order of the and the reten- 

thar tn the anstody of the s servant, were 

held to amount to an abetment of theft as defined in the 
Penal Code. 

The 


as coming 

af Section 426 Code of Ori- 
there being no contention that the 

any way prejudiced, or that the panhment 

e theft by the Joint Magistrate was more 

been ‘awarded for abetment of that 


roperty from the sufferer, and the Magistrate 
as one of hurt (under Section 828 Penal 
tornon (Section 884), although the aocused 
ought to have been under Section 827, and tried 
High Court declined to 

o 


_ Glover, J.—THax cases were called up 
under Section 404 Code of Criminal Proce- 
dure, on the petition of Tarinee Prosaud Ba- 
nerjee. 

The prisoner was convicted by the Joint 
Magistrate of Beerbhoom on the 27th Janu- 
ary 1872: (1) of abetment of theft under 
Sections 879 and 109 Penal Code, and (2) on 
the 81st January 1872 of committing hurt 
(Section 823), and extortion (Section 384), 

The Sessions Judge, on the 26th February 
1872, confirmed the Joint Magistrate's orders, 
merely altering the conviction of hurt to 
abetment of that offence (Sections 828 
and 109). 

- Baboo Doorga Mohun Dass contends, with 
reference to the first case, that the evidence 


` | the Sessions Judge was not justi 
.| ing the charge after the case had been de- 


does not support a charge of abetment of 
theft. What has been proyed, in the opinion 
of both Courts below, is that certain buffa- 
loea belonging to the complainant were car- 
ried off by order of the accused, Tarinee 
Prosaud, and were retained in the custody of 
his servant. 

This would undoubtedly be abetment of 
what is “theft,” as defined in the Penal Code. 
In a very similar case, Queen versus Madaree 
chowkedar,* decided by three Judges, it was 
held that a third party taking away a cow 
from its owner without consent for the pur- 
pose of liquidating that owner’s debt, was 
guilty of theft ; and it follows that the person 
ordering such-taking would be guilty of abet- 
ment of theft. There seems to be no erro 
of law in the Sæsions Judge’s proceeding 
that would warrant this Court’s interferen 
under Section 404 of the Procedure Code, 

In the other case it is objected, first, thnt 
in amend- 


cided. He should, if he thought a further 
charge necessary, have directed a new trial. 
And, secondly, that the evidence, if it proved 
anything at all, proved an offence coming 
under tion 827 of the Penal Code, an 
offence triable by the Court of Sessions and 
not by the Magistrate, and that the latter, 
therefore, had no jurisdiction. 

The first objection seems to come clearly 
within the purview of Section 426 of the 
Procedure Code, which rules that no finding 
of a Court of competent jurisdiction shall be 
reversed or altered on revision on account of 
any erro? or defect in the charge, &c, unless 
the accused person has been awarded more 
punishment than could have been given for 
the offence of which he ought to have been 
found guilty, or unless the accused hns been 
prejudiced. Now, itis not contended that 
he has been in any way prejudiced, and the 
punishment awarded for the theft by the 
Joint Magistrate is not more than could have 
been awarded for abetment of that offence. 
The accused-had a fair trial, and no harm 
hes been done him by the Magistrate's error. 

With regard to the 2nd objection, it is 
argued that where a particular Section of 
the law provides for the offence committed, it 
is illegal to break up the offence, as it were, 
into two separate parts to which other Sec- 
tions of the Code will aprly, and so change 
the jurisdiction. ‘That the offence which the 
Lower Courts held to be proved is torture, by 
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means of stinging nettles, the effect of which 
was to extort property, vis. Rs. 6 and a cow 
fiom the sufferer, which would properly 
come under Section 827 Penal Code, and 
that the Magistrate could not make it up of 
the two separate offences of causing hurt nod 
extortion, the less so as Section 383 only 
contemplates the fear of injury, whereas in 
this case the injury, vis, scourging with 

nettles, was comple 
There can be no doubt, we think, looking 
to the evidence and to the findings thereon, 
that the accused ought to have been charged 
under Section 827 Penal Code, and to have 
tried by the Court of Session (vide 
edule C. Cr. P.). The question is, 
hether we ought to interfere under Section 
of the Procedure Code, and direct « 
new trial. The objection was never taken 
in the Court below, and there is no question 
that the acoused has had in every respect a 
fair trial. It is urged that he has been pre- 
judiced, inasmuch as if the case had been 
tried by the Court of Sessions and the ac- 
cused had been convicted, he would have 
had an appeal on the facts to this Court. 
No doubt this would have been so ; but are 
we to say that in our judgment the accused 
has been prejudicéd by the mistake? He 
has had two trials, the Appellate Court being 
presided over by a particularly careful and 
experienced Judge, and we ought not to 
assume that, in the event of this Judge com- 
mitting the accused on trial at the Sessions, 
this Court would on appeal acquit him on 


the evidence. This Court has declined to |’ 


interfere in similar cases, where, although 
there were technical errors in the proceed- 
ings, it was believed that snbstantial justice 
had been done. We have read the evidence 
in this case in order to assure ourselves of 
this fact, and we see no reason to discredit it. 
We are of opinion that in neither of these 
cases is this Court’s interference necessary, 
and We therefore, reject both applications. 


The 5th June 1872. 
Present: 
(The Hon'ble F. A. Glover, Judge. 


Marruge — Wife ing second tims 
(during Husband's Lifetime ). 


Committed by the Deputy Magistrate and 
tried by the Sessions Judge of Rajshahye 
on acharge of marrying a second time 
during the lifetime of her husband. 


THE WEERLY REPORTER. 
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Queen 
versus 


Shookhoo Aurut, Appellant. 
of eying a second 


Where a wamian. wis convicted 
time duri gb Court, 
while thi it not necessary to reduos the punish- 
ment passed by the Seamons Judge, observed that, taking 
the cirenmmstances of the case into consideration, the 
extreme youth of the accused, and the influence she was 
no a iad t; anominal punishment would have 


I wave no doubt that the prisoner has been 
rightly convicted. The only possible de- 
fence was that her first husband had not 
been heard of for seven years, although search 
had been made for him. She altogether 


failed to prove this, and it seems clear from . 
the evidence that Panchoo remained in his / 


own after his wife had left him to ` 
return to her father’s house. 

At the same time, taking all the circum. 
stances of the case into consideration, th 
extreme youth of the accused, and the a 
ence she was no doubt subjected to, I shou.. 
have, had the case been tried by me, passed 
a nominal sentehoe only. I do not, however, 
think it necessary to shorten the term imposed 
by the Sessions Judge, vizs., six months. > 


The 6th June 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Fins (Commutation of, to Imprisonment)— 
Act XXIII of 1860, s. 3. 


Reference to the High Court, under Seo- 
tion 484 of the Code of Criminal Pro- 
cedure, by the Officiating Magistrate of 
Hooghly. 


In re Sajjewan Mahatoo, 


Acoórdiig toa: 9 Aot AXIL eee 
cannot be comm to imprisonment for a term 
than four months. none 


Glover, J.—Br Section 8 Act XXIII of 
1860, a fine under 200 rupees is commutable 
to imprisonment for four months. The fine 
in this case was Ra, 180 ; therefore the term 
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of imprisonment cannot be longer than fonr 
months. The Deputy Magistrate’s order is 
modified accordingly. . 





The 6th June 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Acguitial—Discharge— Seoond Trial. 
Reference to tke High Court, under eo 
tion 484 of the Code of Criminal Pro- 
vedure, by the Sessions Judge of Sylhet. 
Ramjoy Surmah and others, 
‘versus 
Mirra Ali. 


Baboo Jugdanund Mookerjee, Junior 
Government Pleader, for Prosecution. 
The order for the release of the the accused as asrdosh 


Glover, J—Arrer hearing the Junior 
Government Pleader in support of the Ma- 
gistrate’s order, we agree with the Sessions 
Judge in thinking thet the accused were 
acquitted by the Deputy Magistrate, and not 
merely discharged. No doubt that officer 
refers to Section 250-of the Criminal Proce- 
dure Code, but it seems clear that he did so 
under a mistake, for he had previously taken 
the defence of the accused, and had examined 
witnesses in support of tt 


After doing #0, he recorded an opinion 
that the accused were to be released as 
“ nirdosh,” in other words, “guiltless.” 


It appears to us that this was a full aoquit- 
tal after hearing evidence on both sides, and | 
not a simple dischargé under Sectioh 250. 


And this being so, the accused ought not: 
to have been put upon their trial a second’ 
time for the same offence. The Magistrate's’ 
order, directing such trial to be held, is 
therefore set aside. 





The Yth June 1872, 
Present: 


Ths Hon’ble F. B. Kemp and F. A. Gover, 
Judges. 


Mischief —Taking Complainant's Crop. 
Referencé tó the High Court, under Section 


484 of the Code of Criminal Procedure, 
by the Officiating Mugistrate of Tip- 
perah «+ 
Mahomed Foyas, 
versus 
Khan Mahomed. 
p A oonviction for mischlat was ned in a case 
a poss baloagiig to tha. nee 
of ining at once, merely bided his time and then ` 
took the com: t's erop, 


Referénoe.—Tmm Deputy Magistrate, 
Baboo Kalee Prosad Sein, has oonvicted 
Khan Mahomed of mischief, and sentenced 
him to pay a fine of Ra. 2. 

The mischief which is refetred to was the 
taking, as complainant alleged, dishonestly, 
a crop of linseed, the right to which was 
disputed. ne : 

The Deputy Magistrate explains that the 
complainant had formerly destroyed a crop 
‘of the accused’s, and that the latter, instead 
of complaining at once, merely bided his 
time and then took the complainant's linseed 


Crop. 

tb is ‘the essence of the offence of mischief 
that the perpetrator must onuse “the de- 
“struction of property or such change in it 
“or in its situation, as destroys or diminishes 
“its value or utility or affects it injurioualy.” 
To out a crop that is grown to be cut is not 
to destroy it or affect it in the manner de- 
fined above. The taking may cause wrong- 
folloss tothe grower, and if it be dishorfest 
a conviction may be hed for the theft 
But it cannot be mischief. 

If I believed a convittion for theft would 


| be just, I might hesitate to refer this case ; 


but, from the Deputy Magistrate's own ex- 
planation, it is evident that there is a dispute 
as to the title to the land, and that the ac- 
cused had reason for believing that he was 
justified in acting as he is said to have done. 


Judgment of the High Court. 
Kemp, J.—We think the Offlciating’ 


Magistrate has taken a correct view of this 


case. The conviction is quashed, end the 


| fne, if paid, inust be refunded. 
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The 8rd June 1872. 
° Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice and the Hon’ble W. Ainslie, Judge. 


Code of Criminal Procedure ss. 288 and 318— 
Recognizances (by Manager as well as Pro- 
pristor of Indigo Factory)— Evidence wader 
s. 288 (Statements of both parties )— Order 
(madar both Seohons )— Actual possession” ia 
5.318 (moaning of). 


Miscellaneous Criminal Cases Nos. 50 and 
61 of 1872. 


J. D. Sutherland and another, Petitioners, 
versus à 
L. Crowdy,- Opposite Party. 


Mr. G. C. Paul (Advoocate-General) and 
‘Mr. Walter Sutherland for the Petitioners, 


Mr. J. T. Woodroffe for the Opposite Party. 


. Where the manager of an indigo factory ls obliged 
to enter intọ recognizances to the peace under 
of Crimmal Procedure, is no reason, 


superior Jan 
pier of the land did not pay his rent), 
ston of the person who has the property 
the usufroctuary. 


Couch, C. J.—Iw the first of these cases 
an application was made to the Court to set 
aside an order which had been made by the 
Magistrate of Monghyr under Section 288 of 
. the Code of Criminal Procedure. The order 
was dated the 6th of February 1872, and 
ordered the applicants Hurda Narain and 
Sutherland to enter into recognizances to 
keep the peace for six months. 

It appeared that Sutherland was the 

for Hurda Narain, and it was ob- 
j that there was no reason for Hurda 
Narain compelled to enter into recog- 
nizano. J, there does not seem to 
be any reason that the order should extend 
to him, and we may say at once that as 
regards him it is one which the Magistrate 
-was not authorised to make; and that por- 
tion of it must be set aside., 





We have then to consider the order as it 
spp to Sutherland. It was objected by 
the Advocate-General, who appeared for 
him, that no evidence was taken by the Ma- 
gistrate, and that consequently the order was 
not authorized by the Code of Criminal 
Procedure, and ought to be set aside. 

Now, the order is stated by the Magistrate 
to be founded upon the statements which 
were made before him by Sutherland, the 
petitioner, and by Crowdy, the opposite party, 
both of whom had been summoned to appear 
before him. These statements must be 
regarded as evidence upon which the Magis- 
trate might act if he thought it sufficient, 
They were admissions, I will not call them 
confessions, but admissions made by the 
parties who had been summoned to appear ; 
and if upon their own statements there 
to 









that subject. 

The Magistrate states that his order was 
founded upon these statements. He says :— 
“Tt appear to me on review that the posi! 
tion of affairs between the parties is dis , 
tinotly such as (in the words of Bection’ 
282) would probably occasion a ‘breach of 
the peace? Mr. Crowdy has’not furnished 
any evidence in support of his account of 
the matter (a point dwelt upon’ by the 
pleader for the other side); but this want is 
supplied by the admission of Mr. Suther- 
land, for he declares that he must have 
the land on which Crowdy’s tent is pitched. 
Instead of having recourse to law to setéle 
the dispute, both parties are face to face on , 
the und; and after the statement made 
by Sutherland, he can hardly now plead 


that on his hrean his claims, Crowdy ' 
will be likely to yield without recourse to 
foree.” i 

It is not for us, as we often have to state 
in cases of this kind, to consider whether the 
Magistrate was right or not in being satis- 
fled with this evidence. The only question 
is, was there before'him evidence upon which 
he might be satisfled ? We think that there 
wos. If be came to the conclusion, upon 
the es being summoned before him and 
mabag their statements, that it was neces- 
sary for the preservation of the peace to 
take a bond from them, he had full authority 
to do so, and there is nothing which would 
authorise or justify this Court in setting 
aside that ede: So that, with regard to 
Sutherland, the order of the Magistrate will 


remain in force. 
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The second of these cases is also an appli- 
cation on behalf of Sutherland to set aside an 
order of the same Magistrate, dated the 15th 
of February, and made under Section 818 of 
the Criminal, Procedure Oode; and it was 
objected by the Advocate-General first, that 
it was improper that ay order should be 
made under this Section as well as an order 
under Section 288. 

With regard to this objection, I see no 
reason that, if the Magistrate is satisfied that 
the circumstances require it, he should not 
make an order under both Sections. There 
may be cases in which it would be necessary 
to do so. In this case, if the Magistrate 
thought that the ciroumstances required it, 
he was justifled in dolog it, 

But the principal question which was dis- 
cussed was, whether the decision of the Magis- 
trate that the possession of one. of the plots, 
namely, the plot marked C on the plan, the 
‘principal one in dispute, was to remain with 
Crowdy, was one which could in point of law be 
supported, or whether the facts were not 
such that the Magistrate had exceeded his 
power, or made an error for which this Court 
ought to set aside his order ? 

Now, the cireumatances with regard to the 
land, the possession of which is in dispute, 
and which dispute was considered by the 
Magistrate to be likely to lead to a breach of 
the peace, are stated in his finding, which 
we must take to be correct, and which ap- 
pears to be supported by the evidence befare 
him. The principal plot of land, C, is said 
to have been up to the. present time, or, 
rather, when this matter was before the 
Magistrate, cultivated by Poochn Roy, an 
Islampore ryot, whose evidence was taken 
in the oase, and he stated that “.the land 
‘ where Crowdy’s tent is now standi is 
mine. Itis three digahs in four plots ;" and 
after giving the boundaries, he anid, “I have 
bad this dand from my father’s time, 25 
yeirs ago. I pay rent since 1274 to Ram 
Churn Bhuggut and Jolab Bhuggut, Kut- 
“kinadars ae Islampore. Before 1274 I 
paid to Munjhoul Kotee ;” and then he gave 
other particulars as to. his getting receipts 
for the rent, whioh are not material. The 
other plots, 4 and B, appear by the evidence 
to have been taken possession of by OCrowdy 
shortly before the matter came before the 
Magistrate for decision, under sub-lenses 
from ryots of Kumalpore, the sub-lease of 
4 being made on the 27th of January, and 
the sub-lease of B on the 29th of January. 
The Magistrate has found, and I think cor- 
rectly, that the mere putting up a tent by 


Crowdy on the land, which was what he 
was shown to have done, wasenot a possession 
within Section 818: he says that the pos- 
session must be substantial ‘and practical ș 
but then he holds, upon the evidence, that, 
as to A and B, Crowdy was in possession, 
having obtained the subleases from the , 
ryots and having taken possession under 
them, although a very short time before the 
matter came before him for decision. 

With regard to the plot C, which is, as 
I understand, the piece of land really in dis- 
pute between the parties, the Magistrate 
says that he accepts the account which was 
given by Poocha Roy as being the correct 
facts of the case, and upon that he considered 
that Crowdy was in posseasion ; and made 
an order that he should be retained in it. 

Now, there appear to have been several 
decisions of this Court which it is necessary 
to notice, - In the 65th Weekly Reporter, 
page 14, Criminal Rulings, a question of this 
kind came before a Court composed of three 
Judges, and Mr. Justice Pheer sald (Mr. 
Justice Glover having previously given his 
judgment): “Had it not been for the strongly 
expressed opinion of Mr..Justice Glover, 
I certainly should have been disposed to 
think that the possession of land, &o, 
contemplated in Section 818 of the Criminal 
Procedure Code was (as the Section itself 
expresses it) ‘actual’ possession, and not 
constructive possession by the receipt of 
rents. It seems to me that the breach of the 
pence intended to be anticipated is something 
in the way of a pega struggle for the 
actual enjoyment of the immoveable proper- 
ty described, and had I been unassisted I 
should have considered that the primary, 
sense of the words employed supported that. 
view and no other.” But the learned Judge, 
in the following paragraph, aays, that what- 
ever might be the conclusion to which fur- 
ther and mature consideration might lead him 
on this point; he thinks the Magistrate had 
no jurisdiction to enquire into the matter of 
possession af all unless he was first satiafled 
that a breach of the peace was actually likely 
to oocur in reference thereto: and ba Case 
was decided upon that point, This opinion 
that the Section must mean actual possession 
and not constructive possession, was there- 
fore not necessary for the decision of the 
case, and it appears to mé, from the learned 
Judge’s own words, to have been one which 
he thought might be altered by further and 
mature consideration. It was also opposed 
to the opinion of Mr, Justice Glover in the 
same onse, oe i 
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Now, when we look at the terms of Seo- 
Hom 818, it appears that actual possession 
there. was not so much fnotended' f mean 
manual possession, or, as Mr. Justice Phoar 
‘poems to consider, as-excluding a possession 
by the receipt of rent, but rather seems to 
have been used as distinguished from the 
right of possession. The Magistrate is: to 
reo who is the party in actual possession of 
the subject in dispute as: distinguished from 
the person in whom the property or the 
right to recover possession may be, 

The question ig, whatis to be considered 
as meant in this Section by possession? I 
think that it cannot mean only aetual or 
bodily possession. There may be cases in 
which a person would properly be anid to be 
im possession, although there: was no- bodily 
possession by him. There ts the case ofa 
servant being in possesion, anè ft may be 
said: thet when the servant is.in possession. it 
fs the possession of the master. 80 also, if 
an occupier is paying rant, that is the. posses- 
gior of the landlord to whom he: pays the 
rent. For some purposes, the oocupier has 
a possemsion.y he has a iom which 
would enable him to bring's suit against a 
petadn who wrongtally disturbed him in his 
ecaupesion ;* but, still, his possession is the 
posseasion of him by whose permission, either 
gbven by’a lease or any other mode'of letting, 
he holds the Ind and to: whom he peys the 


rent. 

And this view of what is meant by pos- 
geslom and the construction to-be put upon it 
in this Section, is supported by a passage in 
Domat’s Civil Law where possesion is treated 
of ; it is in Section 2122, and there, after 
quoting several authorities from the Insti- 
tutes, the author aa “ From all which it 
is necessary to conclude that the true poe- 
session is, properly speaking, only that of 
the master; and that although others be- 
sides the master may have a right to-detain 
the thing, such as the tenant, the farmer, 
the ctuary, who having a right to 

oy ought by consequence to have the 
detention of the thing; which in them is 
only a borrowed possession, or rather the 
master’s own possession who 
through them, because the right of 
sion cannot be separated from the property.” 
Here are three classea—tho tenant, the farmer, 
and the usufroctuary. Although they have 
what the author calls a borrowed ion, 
it is rather the possession of the master than 
their own; and iť ap to` me thet the 

roper construction of this Section is, that 
by actual’ possession is'meant the possession 


of « máster by his sttvant, the põsseadióti of 
a landlord by his: immediate. tenant, the peritn 
who pays rents to him, the possession óf the 
person who has thé property in the land by 
the usufructuary. These cases appear ty me 
to come fairly within the meaning of the 
word possession in this Section ; and, with 
every respect to the opinion of Mr. Justice 
Phear, it appears to me that thie is the 
construction which should be ptit Upon it 
rather than to limit it to eases of bodily 
jon. 

Then to apply it to the present case, Mr. 
Crowdy was not in that possession : acdord: 
ing to the evidenod on which the Magistrate 
founded his decision, the immediate landlords 
of Pooot Roy, the persons to whom he paid 
the renf, were tlie two persons whom hé 
named. Crowdy sppears' to have beer a | 
superior landlerd to them, but that would’ not 
eome within the méanivg of the Section, and 
Crowdy could not be consideréd to bë in 
poswesaion of this land By reason of thé -pom 
session of Poocha Roy, the occupier: nor 
was he in possession, ad‘ tle Magistrate has 
properly found, by réasdn of hié Hav put 
up: the tens tipor the led. J th the 
Magistrate was wrong’ iw polit of lew in 
deciding: that Orowdy’ was-in possession: and 
ordering’ hint to be retained it it, 

Botdnother objection: was taker, naniely} 
tHat there Had not been such a proceeding 
recorded stating the grdurids'upor which the 
Magistrate was satinfled that there was a 
dispute likely’ to induce a breach of tie 
as would render’ his p Tegal. ‘Fhat 
a complianee with the’ provisions of Settion 
818 is requisite, and thatar omission on the 
part of tho Magistrate to' récord a proceeding 
such as is required by: shit Section renders 
thd proceedings illegal; was decided iv IV 
Weekly Reporter page 26. On this pdint 
we have inthe same case in'the Sik Weekly 
Reporter the judgment of Mr. Justic Pliear: 
After: the passage which P before quoted in 
which he states fat he thought the Magia 
trate had no jurisdiction to enquire into the 
matter of possession: a? all, unless! hd was 
first satisfled that a breach of the peace way 
actually likely’ to occur in reference thereto, 
he says, “It necessarily follows: that‘he minst 
adjudicate definitely upon this poinf, and 
the ture also adds that he most 
record his reasons for being so satisfet. 
In this case he does not appear to’ have 
done either of these things” 

In another ose inthe EX Weekly Repottar, 
page 64, Criminal: Rulings, thé samb-lberne? 
Judge saye:—“J take tHe opportunity of 
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adding that even if there had been a proceed- ` 


ing'in this case, and assuming that it was 
confined to the statement by the Magistrate 
that he had been directed by the Judge to 
hold the investigation, it would not be 
sufficient to satisfy the requirements of 
Section 818, for it is n that the 
Magistrate himself should enquire into the 
Fikelihood of a breach of the peace hap- 
pening, and should come to a judicial de- 
cision upon it, It is that judicial decision 
which is the foundation of the subsequent 
investigation, and without it the investi- 
gation is void and inoperative.” The 
words of the Section being that, when the 
Magistrate shall be satisfied that a dispute 
likely to induce a breach of the peace exista, 
he shall record a proceeding stating the 
ands of his being so satisfied, the learned 
adge says, in the first case, that the Ma- 
gistrate must adjudicate upon the matter, and 
then he seers to have gone a step further 
and speaks of a judicial decision whence it 
has been inferred that the Magistrate must 
take evidence and proceed in the same way 
as in an ordinary judicial enquiry. 

Now, I must say'that I am unable to agree 
in this view of the requirements of Section 
818. All that itrequires, in my opinion, is 
that the Magistrate is to be satisfied that a 
dispute existe, and he is to record the grounds 
of his being eo satisfied. There is nothing 
which defines upon what grounds he shall 
be satisfled or limita him to being satisfied 
by evidence taken before him. It is pro- 
perly provided that he shall state the grounds 
of his being satisfled in order that the re- 
vising Court may be able to see that he has 
not arbitrarily instituted proceedings of this 
kind. But that is all that is required; and 
in this case the Magistrate has stated that 
the ground of his proceeding was the office 
memoiandum which had been previously re- 
corded and which is in these terms:—“Where- 
as in the case of Government, first party, and 
Baboo Hurda Narain and Mr. Sutherland, 
second party, and Mr. Crowdy, thiid party, 
recognizances and security have been taken 
under Section 282 Act XXV of 1861, by 
reason of there „being a probability of a 
breach of the peace, and in those proceed- 
ings it became apparent that a likelihood 
of a breach of the peace arises from this 
cause, that within the boundaries of the 
land which Mr. Sutherland alleges that he 
holds under a mocurruree lease from Hurda 
Narain, as a part of mousah Kumalpore, 
there are three plots as described below 
which Mr. Crowdy states to be held by 


‘+ 


himself of Pasee Mahra; Sanco itis evident 
that if an enquiry as to these lands be held 
under Section 818, the danger of a dispute 
may be avoided ; and as there is a fear that 
notwithstanding the taking of recogniszances 
and security from each party, yet, on ao- 
count of the quarrel, an affray may occur: 
therefore by this p i an enquiry 
under Section 818 is originated and notice 
is to be served’ on Mr. Crowdy of the 
Majhale factory and Baboo H Narain 
and Mr. Sutherland, his manager, calling 
upon them to appear on the 15th February 
1872 at Begoo Serai, in person or by Mookh- 


‘tear, with their proofs, and to file written 


statements respecting the property in dis- 
pute.” i 
There is here a formal statement by the 
Magistrate of the grounds upon which he 
was satisfied that a breach of the peace was 
likely to be committed, and I do not think 
any one would say that he was not justified 
in coming to that conclusion. The facts were 
such as might fairly lead him'to think that 
a breach of the peace was likely to ensue; 
and being so satisfled, and having, recorded | 
the grounds thereof, he had jurisdiction to 
procedd in the matter. That objection to his 
proceedings therefore, in my opinion, faila. 
The grounds upon which it was sought to 
set aside this order, as regards the whole of 
it, fail ; but for the reason that the Magistrate 
has taken upon himself erroneously to find 
that Crowdy was in possession, the order, 80 
fár as it relates to the piece of land C, must 
be set aside. 
’ As to costs, we think that each party 
should pay his own. 


N 





The 8th June 1872. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. j 
Trespass—Duty of Magistrate. 
Criminal Miscellaneous Case No. 119 of 1872. 
Gungaram Malee, Petitioner. 
Baboo Obhoy Churn Bose for the Petitioner, 
of trespass involves an offence under the 


are 

Penal 6 which a trate 1s bound to enquire into 

by taking oyidenoo and eciding the case acoording to 
W. 


Kemp, J—Tuis is an application on the 
part of Gungaram Malee. The petitioner: 
presented a petition to the Cantonment 


1872.] 
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Magistrate of Barrackporo stating that the 
defendants had? committed trespass on the 
gaiden of his master, Rajah Komul Kishen 
Babadpor. Upon thia the Magistrate, after 
apparently taking the deposition of Gunga- 
ram, recorded an order that he would go 
to the spot and then pass proper orders, 
The o Itimately passed by the Canton- 
ment Mt gti was “that he had seen 
the spot; that the case had been exag- 
gerated ; that the Rajoh’s port were in 
the wrong ; that they had dug a large por- 
tion gf the bank formed in the Khurda khal 
for the purpose of making bricks, and bave 
gone damage to the kal; that the Rajah’s 
right was disputed, and that the case was 
under enquiry; that the Rajah’s people 
should not have ngain tried to take posses- 
sion of the kkal ; that this was no case for 
a Criminal Court, and it wns therefore dis- 
missed. Jt does not appear to us that the 
complaint made by the Malee has reference to 
the hal, the complaint is that the defendants 
his master’s garden, and his 
patitian EA make out a pramd facie 
case, into which the Magistrate was bound 
to enquire. The act complained of amounts 
to an offance under the Penal Code, and there- 
fore it was the duty of the Magiatrate to pro- 
ceed independent of the fact of any dispute 
with reference to the Akal being pending in 
any: other Court, The charge as laid is one of 
trespass ; it involves an offence under the 
Penal Code, and the Magistrate wae, we think, 
bound to enquire into`the change, to take 
evidence, and after taking evidence to decide 
the case according to law. We therefore 
flireot him to take up the case and to decide it, 





The 11th June 1872. 
Present: 
The Hon'ble F. R. Kemp and F. A. Glover, 
Judges. 

False Evidence—Jurisdiction—Power of Com- 
igen sd Court— Evidence—Bensfit 
of Doubt to Prisoner. 

The Queen versus Ramlochuu Singh 
and another, Appellants. 

Committed the Magistrate and tried by 
the, Sessions Judge of Tirhoot on a 
charge of intentionally giving false 
evidence in a judicial proceeding. 

Babeo Nilagdhub Roge for. Appellants. 


The i 16 Wham the offence of jntention- 
oo áy 
offending, 


„4j oreeding is 
ahd e ie seen 
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Per Gloss, J.crlt ip a migtakpn view of the law t 
KORE EAT AREEN EAE SA SA A ENA 
The doubt shown must be of the strongest kind before 
the Appellate Coprt should be Justified in interfpring. 

Kemp, J.—[Iu thia case the prisoners have 
been convicted of intentionally giving false 
evidence in a judicial proceeding, and have 
been sentenoed under Section 198 of the 
Indian Penal Oode to two years’ rigorous . 
imprisonment. A pleader has been heard for 
the appellants, and he urged that the Magis- 
trate before whoin the offence was committed 
ought not to have himeelf tried aud committed 
the prisoners, but that he ought to have sent 
the case to another Magistrate to dispose of 
it. This question has already been decided 
by a Fall Bench in a case in which the 
Magistrate who was also the Registrar of 
Deeds proceeded against an officer attached to 
thet Department, and it was held by the Full 
Bench that there was nothing in the law 
which prevented the Magistrate frost proceed - 
ing agninat and committing the prisoner if 
necessary, notwithstanding that he was him- 
self the Registrar. 

The next objection is that in this case the 
evidence of Mi. May has not been corrabo- 
rated, and, therefore, under the Fall Bench 
Ruling, to be found in Vol. ¥, Weekly Report- 
er, pago 28, the evidence of one witness un- 
corroborated is not legally sufficient for a 
conviction of perjury. In that case the late 
Chief Justice Sir Barnes Peacock observes 
“ that the oath of one man is not sufficient to 
“gonwict another of perjury when he has 
“sworn tq the contrary, and that you are 
“not to take the evidenoa which by an 
“accident is the more credible, for the pur- 
‘{ pose of convicting of perjury, but you must 
“ bring something corroborative. or somethi 
‘more than the evidenae of one witness.” 
Now the evideuce given by Mr. May in this 
case is evidence which the pleader bas not 
ventured to attack, and which we see no 
rengon to discredit ; furiher, we think shat 
this evidence has been sufficiently corrobo- 
rated by the evidence of Seetul Pershad, the 
Moonshee of the Hatee Factory, who status 
that he was at the faciory during the whole 
of the day of the lst of November, which 
corresponda with the 4th of Kartick, with the 
exceplion of the time occupied for his dinner, 
or about three gunins iu the middle of the 
day. Now the prisoners say that they saw 
Mr. May on that day talking with the jema- 
dar Shurup Narain on the rond east of the 
bungalow ; that the saheb abused the jema- 
dar, and the latter remonstrated with the 
saheb, and the saheb dismissed him. Then 

; 6—a 
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we have the evidence of Seetul Pershad that 
he was with the saheb the whole day ; that 
the saheb had no conversation with the 
jemadar on the road east of the bungalow ; 
that the jemadar Shurap Narain was not 
preseht at the factory on that day, and was 
not to be found, although searched for, under 
the instructions of Mr. Hamilton, to render 
his acoounts, The witness Seetul Pershad 
wos at the factory the whole day except for 
a short time in the middle of the day, and 
the conversation between Mr. May and the 
jemadar, deposed to by the prisoners before 
the istrate occurred in the morning, and 
we think, therefore, that the evidence of Mr. 
May has been sufficiently corroborated. 

The pleader for the prisoners has asked us 
to cousider the question whether the sentence 
of two years passed upon them is not too 
severe, and he has drawn our attention to the 
faot that the substantive prisoner in the case 
in which the present prisoners have com- 
mitted perjury was only sentenced to one 
year’s imprisonment. We think under the 
circumstances of the case that the sentence 
is too severe. We, therefore, amend the sen- 
tance and reduce it to one year’s rigorous im- 
prisonment, 

- Glover, J—I concur ; but I wish to add 
one word with reference to what has fallen 
from the prisoner’s pleader on the subject of 
this Court’s power to interfere. It has been 
argued that if it can be shown that there is 
any doubt with reference to any portion of 
the evidence or as to any one single fact 
proved by that. evidence the prisoner tn 
-~ appeal ought- to have the benefit of it. I 
think that this is a mistaken view of the 
law; it is all very well to say that in the 
Court of first instance, where the Judge and 
the assessors have an opportunity of hearing 
the wimesases and of supplementing any 
defect in their evidence by examination and 
crossexamination, that any reasonable doubt 
in their minds should be given in favor of 
the accused, but when a case comes up to this 
Court in appeal it is for the appellant to show 
distinctly that the Lower Court was wrong 
in its decision. The presumption is thet the 
Lower Court's decision is correct, and advan- 
tage cannot be taken of any trifling discre- 
pancies or of any trifling improbabilities to 
have the decision come to by the Lower 
Court reversed. The doubt shown must be 
of the strongest kind before this Court, in 
my opinion, would be justifled in interfering. 





The 15th June 1872. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
j Judges. : 


Hoarsay Evidence — Error. 
Miscellaneous Criminal Case No. 111 of 1872. 
Kedar Nath Bose, Petitioner. 

Mr. C. Gregory for the Petitioner. 
under the im 


to petitioner was sot aside, and the case sent back for a 
freah decision. 


Kemp, J— Tux petitioner, amongst other 
grounds, objects to the proceedings of the 
Deputy Magistrate in not permitting the 
petitioner’s vakeel to examine a witness, 
namely, Nilkanth Roy, as to what was the 
first statement made by the pposecutrix to 
him immedintely after the alleged occurrence. 
We sent for the papers of the onse, and we 
find that Kedar Nath Bose presented a peti- 
tion to the Deputy Magistrate, praying the 
Deputy Magistrate to examine Nil th 
Roy with reference to the question which the 
petitioner's pleader wished to put to that 
witness. On this, the Deputy Magistrate 
admits that the petitioner's pleader wished to 
question Nilkant Roy as to what statement 
the prosecutrix made to him immediately 
after the occurrence, but that he,.the Deputy 
Magistrate, objected to the question ‘as he 
thought the answer would be hearsay evidence,’ 
This, of course, is clearly wrong, and we 
therefore think that the case must go back to 
the Deputy Magistrate with aken to ` 
Kedar Nath Bose alone. The Deputy Magis- 
trate’s decision with reference to Kedar Nath 
Bose is set aside. Kedar Nath Bose will be 
admitted to bail in the sum of Rs. 50, and 
the Deputy Magistrate will permit‘ Kedar 
Nath Bose’s pleader to examine the witness 
Nilkanth Roy, who must be recalled, and, 
after the wituess bas been examined, the 
Deputy Mayistrate will pass a fresh decision 
in the case of Kedar Nath Bose. 

Glover, J.—The accused was perfectly 
justified in asking the question of Nilkanth 
Roy, and the Deputy Mugistrate was wrong 
in refusing to allow the question to be put, 
The answer might have u very great effect on 
the Deputy Magistrate’s mind as to the guilt 
of Kedar; the petitioner before us. I concar 
in the order made by Mr. Justice Kemp. 


Criminal 





\ i] 


ee 
: The 17th June 1872. 
° 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Criminal Miscellaneous. 


Erztortion—Penal Code s, 384— Obtaining Moncey 
under threat of loss of Appotntment. 


Case No, 91 of 1872. 
Meer Abbas Ali, Petitioner, 


versus 


Omed Ali, Opposite Party. 
Messrs. W. Jackson and W. W. Linton. 
for the Petitioner. 
tain mangy fom a paea aguinat he eal anor toons 
money from a person against under 
in case of of 
soe ota oe tne tn 

Glover, J.—Tuis is an application, under 
Section 484 Code of Criminal Procedure, to 
set aside an order of the Magistrate of Dacca 
convicting the petitioner, Abbas Ali, of ex- 
tortion under Section 884 Penal Code, and of 
the Sessions Judge of Backergunge confirm- 
ing the sentence on ap 

The only point we have to consider is, 
whether the ing of the money by Abbas Ali 
amounts to the offence of extortion. Abbas 
Ali admits receipt of the money, 2 rupees, 
but alleges that it was paid to him willingly 
as a contribution to the expenses of the 
deceased wife’s “ Fattia.” i 

Mr. Jackson, for the petitioner, contends 
that there is no evidence as to the money 
being paid as a direct consequence of a threat 
of injury, and none that Abbas Alı had nny 
power to do an injury to the person paying 
the money. The threat must heve been of 
such o nature that a reasonable man would 
have been influenced by it, and not of that 
vague and geueral nature deposed to by the 
witnesses. 

Mr. Jackson also contends that the offence 
committed by the petitioner, if any, comes 
under Section 168 of the Penal Code and not 
under Section 384. 

We have paid every attention to the argu- 
ments of the learned Counsel who has appear- 
ed for the petitioner, but we are not convin- 
ced by them. Extortion is defined to be the 
intentionally putting any person in fear of 
“injary and thereby dishonestly inducing 


“that person to deliver up any property.” |- 


The word “injury” includes (Section 44) 
injury to property. 
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Now there is direct evidence on the record 
that Omed Ali gave the 2 rupees to Abbas 
Ali from fear that, if he did not give them, 
he, Omed Ali, would lose his situation as 
pendah on the Small Cause Court Judge's 
establishment. The learned Counsel adverts 
to one part of this witness’s deposition to 
show that he paid the money of his own ac- 
cord ; but we do not find any words that 
would convey such ameaning. On the con- 
trary, the words used are “I gave it from fear, 
not of my own free will ;” but even if there 
were words expreasive of having given the 
money without being actually forced to do so, 
that would not avail the accused, for the gist 
of Omed Ali’s evidence throughout is that 
he paid the money most unwillingly and that 
he only did so to avoid worse conseqnences. 
He swears distinctly to Abbas Ali’s threaten- 
ing to turn him out of his peadallship if he 
did not pay the money; and he deposes to 
cases in which those had suffered who had 
opposed Abbas Ali and refused to pay him. 
It appears to us that this was sufficient evi- 
dence, if believed, to prove that the 2 rupees 
were “extorted ;” they were paid unwillingly 
from fear that, if they were not paid, the 
witness would suffer injury, in other words 
lose his appointment, and there is ample 
evidence to show that Abbas Ali had very 
great influence in such matters. 


We also think it clear from the record 
that any one might reasonably have consider- 
ed a threat coming from Abbas Ali as a 
thing not to be trifled with. We do not con- 
sider it necessary to go into detail on this 
point, or to comment upon the apparently 
anomalous position of Abbas Ali in the 
Small Cause Court. Judge’s household : but 
there is direct evidence to the fact, that n bad 
word from Abbas was ordinarily followed 
by ruin to those against whom he interested 
himself, and more than one instance is proved 
of direct nnd immediate injury resulting from 
Abbas Ali's influence. 

After going through the record, we feel 
no doubt that Abbas Ali was a man both 
disliked and feared by the Small Cause Court 
Judge’s establishment, nnd that he made use 
of his real or supposed influence to induce 
members of that establishment to give him 
money, threatening, in case of refusal, the 
loss of their situations. We think there was 
legal evidence of the offence of extortion, 
and that there is no ground for this Court's 
interference under tion 484 Code of 
Criminal Procedaore. 

The application is Dee ee 

—A 
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Kemp, J.—I am of the same opinion. It 
appears to me, on the evidence, clear that 
the consent of Omed Ali was wrongfully 
obtained, and that Abbas Ali, the accused, 
did, by intentional intimidation by threats, 
cause a dishonest transfer of property from 
Omed Ali to himself. 





The 25th June 1872. 
Present : 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, F. B. Kemp, Louis 8, Jackson, 
W. Markby, and W. Ainslie, Judges. 


Procedure—-Complaint—Cpde of Criminal Pro- 
cedure s. 68. i 


References to the High Court under Sec- 
ton 484 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Hooghly. 


1. Bhagobut Churn Sein vs. Siam Ali. 
2. Ram Chonder Ghattak, Petitioner. 
3. Haroo and another, Petitioners. 


On receipt of laint, the Magistrate of a District 

tank oahi onda Baudon 26 Code of Caminal Proce- 

dure, to examine the complainant before referring the 

complaint to a Subordinate i :The examina- 

ation of the complainant by the i 

case 18 referred is snffioleont for 

P 

Remarks by the Judges of the First Bench 
in the case of Haroo and another in 
referring the same to the Full Bench on 
the 28rd April 1872. 


Ths Chief Justice—Tum Officiating 
Serssions Judge of Hooghly has sent up the 
proceedings of the Magistrate in the case 


noted in the margin, 
paro ma mothe, in order that the fine of 


Es. 10 imposed on the 
petitioners may be remitted, and the convic- 
tioh quashed. The only alleged. irregularity 
in the proceedings has been the omission by 
the Magistrate of the District to examine 
the complainants under Section 66 of the 
Criminal Procedure Code before transferring 
the complaint for trial to a Subordinate Ma- 
gistrate. 

This irregularity was held fatal to the 
validity of the whole proceedings in certain 
cases cited by the Judge, the principal of 
which is that of Grish Chunder Ghose,* 

(16 W. R., Cr., 40), in 
P Kemp and Glover, which Mr. Justice 

i Glover delivered judg~ 
ment as follows :—“ In the first place he (the 
“District Magistrate) did not record the 
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“complainant's statement, as he was bound: to 
“do under Section 66 of tle Code. There 
“is an order on the back of the petition 
“making over the case, but no examination 
“of the complainant reduced into writing 
“and signed by the complainant and “the 
“Magistrate” Tn the cases of Dulali Bewa 
vs, Bhoowan Shah (3 B. L. BR, Cr.,: 58) 
and of Bhugoban Chander Poddar vs. 
Mohun Chunder Chnekerbntty (12 W. BR, 
Cr., 49), it has been decided that “such a 
“departure from the rules of procedure 
“makes the acts of a Magistrate illegal.” 

This case was followed in that of Omesh 

Chunder Pal, 80th September 1871,t one of 
— the Judges (Ainslie, 
rea ee ees J.) dissenting (8 B. 

: L. B, 19). 

On the other hand it was beld, in the oase 

of The Queen vs. Omesh Chunder Chow- 

dhiyt (14 W. BR, Cr. 

one Jack: 1), that a transfer of a 

complaint by the Ma- 

giatrate of a District to a Deputy Magistrate 

exercising full powers, without previously 

recording any examination of the complain- 

ant, was wairanted under Seotion 66 of the 
Criminal Procedure Code. 

The first conse cited by Mr. Justice Glover 
does not bear materially upon the question 
before us. In the case of Mohnn Chunder 

Chuckerbutty,§ (12 W. 
pi Kemp and Markby, R, Cr, 49) Mr. Justice 
Kemp decided that, as a 
matter of fact, the Magistrate had no com- 
plaint before him, and Mr. Justice Markby 
concurred in this finding. It may possibly be 
thered from the judgments that the learned 
nudges were inclined to hold thatthe omission 
by the District Magistrate to record a com- 
plainant’s examination, as required by Section 
66, would invalidate all subsequent proceedings 
by a Subordinate Magistrate to whom the 
complaint might be transferred ; but this was 
not the point on which the judgments 
turned, so that it seems that there is really 
no authority, except that of the case of Grish 
Chunder Ghose, for holding the examination 
of the complainant before transfer of the 
complaint absolately essential. 

Section 273 of the Criminal Procedure 
Code, under which District Magistrates are 
empowered to refer complaints to Magistrates 
subordinate to them, in no way defines the 
stage at which the transfer may be made ; 
and Section 275 makes all rules prescribed for 
the guidance of the Magistrate of the Dis- 
trict applicable to proceedings by the Subot- 
dinate Magistrate. f 
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*This Court, in Circular No. 6, dated 16th 
May 1864, parngeaph 2, held that “ a Magis- 
“ trate may at once make over the complaint 
“to be enquired into and tried by any Magis- 
“trate subordinate to him.” Such Subor- 
dinate Magistrate should, in this latter case, 
proceed in the manner laid down by Sections 
66 and 67 Code of Criminal Procedure. 

The question for reference to the Fall 
Bench is “ whether, on receipt of a complaint, 
the istrate of a District is bound, under 
Section 66 of the Criminal Procedure Code, 
to examine the complainant before refe: ring 
the complaint to a Subordinate Magistrate. ” 


Order of the Judges of the First Bench, 
referring the following cases to the Full 
Bench on the 28rd April 1872 :— 


This case and the cases numbered 85 and 
101 of 1871 will be referred to the Full 
Bench for decision of the point stated by the 
Seasions Judge in his letter of the 6th of 
January last. 


Letter No. 85, dated the 12th August 
1871, from G. Bright, Esg., Sessions Judge 
of Hooghly, to the Registrar of the High 
Court, Appellate Jurisdiction. 

Sin,—I have the honor to forward the 

ongo as per margin for 
Bhogobut Chun Bein the orders of the High 
Court under Section 
484 of the Code of Criminal Procedure, as I 
think that the order of the Deputy Magis- 
trate ought to be quashed. 

Petitioner instituted proceedings against 
the accused, charging him with matters triable 
under Chapter XIV of the Code of Criminal 
Procedure. The Magistrate to whom the 
petition was presented made over the ouse to 
Mr. “Godfrey, bat without recording the 
statement of the complainant, as required by 
Section 66. Mr. Godfrey ordered the police 
to make an enquiry, and they reported in 
form D, that is, that the charge was false. 
Mr. Godfrey therefore dismissed the case. 

Under the High Court Rulings (7 W. R. 
47, and 2 W. R. 47), Mr. Godfrey 
must be snid to have acted illegally in 
dismissing the case without taking the evi- 
dence of the witneases for the prosecution, 
whose names were entered in the original 
petition ; and under the High Court Roling 
as per margin, the Ma- 
gistrate acted illegally 
in not recording the 
statement of complain- 
ant when the petition 


Queen se. Grish 
Counder Ghose and 
other, dated 7th Augie 
1871 (16 W. R., Cr., 49). 


was first presented. As under these circum- | 


_—____+ 


stances the whole proceedings appear to be 
illegal ab initio, they should, I think, be 
set aside, and the Magistrate and the Deputy 
Magistrate be directed to proceed in accord- 
ance with the law, 

The case does not seem to require any 
explanation fiom the Lower Court. - 


Letter No. 101, dated the 16th Septem- 
ber 1871, from G. Bright. Esq. Sessions 
Judge of Hooghly, to the Registrar of the 
Argh Court, Appellate Jurisdiction. 


S1e,—I have the honor to forward the case 

as per margin under 

popan Chunder Ghattsk, Section 434 of the 

, Code of Criminal Pro- 

cedure for the orders of the High Court, as 
it appears that the proceedings are illegal. 

A complaint was preferred before the Ma- 
gistrate, charging the accused with theft a 
unlawful assembly. The Magistrate, with 
out recording the complaint under Seoti 
66 of the Code of Criminal Procedure, 
over the case for trial to a Subordinate 7 
gistrate, by who Py 
complaint was reco’ éd.’ 
Under the recent ruling 
of the High Court as per margin, such pro- 
cedure was illegal; and I must therefore 
submit the case with a recommendation that 
the conviction should be set aside. 


Letter No. 2, dared the 6th January 
1872, from H. T. Prinsep, Esg., Offici- 
ating Sessions Judge of Hooghly, to the 
Registrar of the High Court, Appellate 
Jurisdiction. 

Sır —I have the honor to forward the ` 
record of the case as 
per margin to be laid 
before the High Court. 

The prisoners have been convicted of 
using criminal force, and hnve been sentenced 
to fine of Rs. 10, or in default to three 
weeks’ rigorous imprisonment. 

The illegality on account of which I have 
been called upon to make this reference con- 
sists in the omission of any preliminary 
examination of the complainant under Seo- 
tion 66 Code of Criminal Procedure. In 
all other respects, and in all proceedings held 
in the presence of the accused, the procedure 
enjoined by the Code has been observed 

Lhe rulings on this point have not been 
uniform. In the cne of Mohun Chander 
Chuckerbutty (14 W.R., 49), it was held 
(Kemp and Markby, JJ.) that, because no 
preliminary examination of the complainant 
had been recorded before the case was 


Golap Rar vs. Roushun 
Ali, &e., 7th August 1871. 


Haroo and another, 
Petitioners. 
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referred toa Deputy Magistraie under Section 
278, the entire proceedings were without 
jurisdiction end null and void; avd further 
that Sections 426 and 489 would not apply. 
This precedent has been followed in two 
unreported cases coming from this Court: 
Rowshuon Ali, 7th August 1871, present 
Kemp and Glover, JJ ; Omesh Chunder 
Pal, 80th September 1871, present Kemp, 
Officiating C.J., Ainslie, J., dissenting. 

On the other hand I find that, in the case 
of Omesh Chunder Chowdhry (14 W. R, 
Cr.; 1), where, instead of recording the 
preliminary examination of the complain- 
ant, the Magistrate sent the petition to the 
Deputy Magistrate for enquiry and trial, the 
High Court (Kemp and E. Jackson, JJ.) 
refused to interfere, and quoted the Court’s 
Circular No. 6, dated 16th May 1864. 

The importance of a conclusive decision 
on this point will, I trust, be considered 
a sufficient excuse for my soliciting that 
this ‘reference be laid before a Full Bench 
of the Court, especially as it will be 
found that the principle laid down in the case 
Inst quoted is that which appears to have 
been enunciated by e Fall Bench in the case 
of Naran and another (14 W. R, 84) 

It is, I submit, much to be deprecated that, 
when the trial in the presence of the accused 
has been conducted strictly in accordance 
with law, the whole proceedings should be 
vitiated on accoant of some informality in 
the absence of the accused which could not 
have prejudiced his trial. 

Judgment of the Full Bench. 


Conch, C.J—We are of opinion that the 
question referred to the Fall Bench should be 
answered in the negative. We agree in the 
decision in the case of The Queen vs. 
Omesh Chunder Chowdhry (14 W. R Cr., 
1). This case was not cited in the case 
of Grish Chunder Ghose (16 W. R. 40), 
where no one appenred to support the con- 
viction. In the other cases the point was 
not decided. The examination of the com- 
plainant by the Magistrate to whom the case 
is referred, is sufficient for the regularity of 


the proceedings. 


The 14th May 1872. 


Present: 
The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Witnesses for the Defence ( Right of Aocused to 
oall)— Omission of Magtstrate to enter on 
Record -Adpourament, 


Queen versus Rajnnreain Mytee, Appellant. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Midna- 
pore, ona charge of groing false evi- 
denoe. 


Mr. W. M. Bourke and Baboo Gopal Lall 
' Mitter for Appellant. 


PETE A E PE RENEE TE a 
prisoner, to enter on the record the nemes of certain 
who had been named as witnesses for the defenos 


persons 
at the Sessions, was brought to the notice of the soba 
and an order was made the Judge, 

witnesses to be served, but the witnesses bee aE not appear 
and the J tried the prisoner in their absence, and 
refused an adjournment m order to their production, the 
High Court held that the prisoner was entitled to hare 
the benefit of the examination of the witnesses In ques- 
ton, and directed the Judge to examine them accord- 
ingly. 


InuwapratmLy after this case had been 
committed by the Magistrate, it was found 
that the names of some persons, who had 
been named to the Magistrate.as witnesses 
for the defence at the Sessions, were not 
entered on the record. The case having 
passed out of the hands of the Magistrate, 
this omission was brought to the notfoa of 
the Judge by petition dated 28rd November. 
praying that summonses might be issued to 





these .persona, and the Judge granted an 
order as prayed for. The required sammons- 
es were issued, but were not served on some 
of the witnesses. None of these witnerses 
were present at the trial. When the Court 
was about to pnss aden a petition was 
presented on behalf of the prisoner on the | 
22nd of January, praying for an adjournment 
in order to the production of these witnesses, 
and that the necessary steps might be taken 
to enforce their attendance. The Judge 
declined to grant that prayer. In his judg- 
ment he observed :—“ Although all the 
“witnesses he named before the Magistrate 
“ were present, yet he ouly examined one, and 
“that one did not assist him. His vakéel 
‘S wished the case to be postponed for other 
“ witnesses not named before the Magistrate, 
“but this I could not allow.” 

The petitioner then preferred a petition to 
the High Court (present Couch, CJ., and 
Ainslie, J.), whose order thereon will be 
found set out in the following judgment of the 
Division Bench before whom the case subse- 
quently came on to be heard :— 
` Bayley, J.— In this ense the Chief Justice 
and Mr. Justice Ainslie, on the 19th April 
last, required the Judge to certily whether all 
the witnesses named in the petition of the 
| 23rd November and stated by the Judge to 
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have been Proseng of whom the pleader, it was 
stated by the Judge, declined to examine 
more than one, were actually present at the 


trial, and whether the two witnesses named | were 


in the petition of the 22nd January, for 
whom the vakeel wished the case to be posi- 
poned, were named in the petition of the 
28rd November. 

With reference to the first point, the 
Judge now says that mone of the witnesses 
named in the petition of the 28rd November 
were present at the trial—a statement incon- 
eistent with the supposition that the pleader 
declined to examine more than one witness 
out of all ; and on the second point the Judge 
gays that the two witnesses, for whom the 

eel wished a postponement, were not men- 
tioned before the Magistrate, forgetting to 
notice, however, that he himself had given 
orders for their attendance upon the petition 
of the 28rd November above referred to. 

Under these circumstances we think it 
proper that the prisoner shall have the benefit 
of the examination of the witnesses named in 

the petition of 


i ee feebun Bh œ the 28rd Novem- 
Ay ace Ones Gee ber, marginally 
Z Cally sonia. noted, avd we ac- 
Es Sapo mn By tee cordingly direct 

7 Himembbe the Judge to 
take their depo- 


sitions, and send them to this Court without 
delay. 





The 21st June 1872. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Stray Cattle—Cods of Criminal Procedure s. 62 
—FPenal Code s. 289-—Raference— Power of 
High Court. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh. l 


Government v, Mozuffer Khalifa, 


THE WBEKLY 


REPORTER, 


onara feats rom suing ‘fuse esaia to Sty 
and a conviction under 289 of the Penal 


Reference.— Tua Deputy Magistrate of 
Jamalpore promulgated an order on the 27th. 
August 1869 in general terms, prohibiting 
the owners of cattle, calves, goats, sheep, 
and ponies, from allowing such animals to 
stray loose within and about the town and 
station of Jamalpore, prescribing the limits 
within which the seid order would have 
effect. 

On 6th of last month one Moxuffur Kha- 
lifa was convicted under Section 289 for 
permitting his pony to stray about loose. 

With reference to a rnling-of the High 
Court, which is exactly in nt in the 
present case, the Deputy Magistrate had nd 
authority to pass the order he did und 
Section 62 (Weekly Reporter, Vol. XII, : 


-86); and the conviction also under Section 


289 is clearly an illegal one not warranted 
by anything within the meaning of the 
Section. 

The Deputy Magistrate, Mr. Donough, in. 
explanation, defends his order under Section 


62 Code of Criminal Procedure which appears | 


to him to have been appropriate, legal, and 
proper, and pronounces such an ‘order to 
be one not open to revision by the High 
Court, citing as his authority the case of the 
Queen versus Abbas Ali Chowdree (14 
Weekly Reporter, p. 46.) 

But upon a reference of my own* to the 
High Court, the question of the Court's 
power to set aside an illegal order under 
Section 62 was specially mooted and referred, 
and the Court set aside the order to which I 
had taken objection, and which had been 
passed onder Section 62 by the Joint Magis- 
trate of this District. . 

I therefore submit that the order of the 
Deputy Magistrate under Section 62 should 
be quashed as being illegal with special regai d 
to the Ruling of the Court in Weekly Re- 
porter, Vol. XII, page 36, Criminal Rulings, 
and that the conviction under Section 289 
Penal Code should be set aside as being also 
illegal, and not warranted by anything with- 
in the meaning of the Section under which 
it was made, 

Judgment of the High Court. 

Kemp, J.—We concur with the Sessions 
Judge in the view he has taken of this case. 
The order of the Deputy Magistrate must be 
quashed, and the fine, if paid, refunded. 


*15 W. B, Cr. Eul, pp. 56—08. 
d 8—a 
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The 24th June 1872, 
Present: 


The Honorable F. ‘B. Kemp, and F, A. 
Glover, Judges. 


Faformation regarding an Offence (Zemindar’s 
Omission to give )— Intention. 


Criminal Miscellaneoys, Case No. 
of 1872. 


Luchmon Pershad Gorgo, Petitioner. 


Baboo Bhoyrub Chunder Banerjee for the 
Petitioner. 


omission is the gi 
omitting to gire 


110 


; of the offence of a 
semindar È m 

Kemp, J.—We think that the fine in this 
caso must be remitted. There is no evidence 
that the seminder, Rajah Luchmuno Pershad 
Gorgo, intentionally omitted giving informa- 
tion in respect of an offence, which he was 
legally bound to give. It appears that the 
Police were on the spot immediately after 
_ the occurrence. There is no evidence to our 

satisfaction that the semindar knew an 





4 e 

struck his mother sp severely as to endanger 
her ‘life-that amount of *proof was not 
required fo establish a charge of grievous 
hurt. 
‘This error, however, has in noway preju- 
diced tbe accused, and this Court cannot 
interfere with the Jurys finding on the 
evidence. The appeal must bé rejepted, 


The 25th June.1873. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Breach of the Peace— Code of Criminal Procedure 


ts, 62 and 404— Rival Markets —Jvrisdiotion. 
Criminal Miscellaneous. 
Case No. 96 of 1872. 
Lalla Mitterjogt Singh, Petitioner, 
i versus 
Rajooomar Sircar, Opposite Party. 
Baboo Doqrga Mohwn Dass for the 


about it, and there is certainly no evidence Petitioner. 
that he intentionally omitted to give informa- bo 
tion, and it is the gist of tho offence that B e for the 
there should:be an intentional omission. We i 
therefore remit the fne. > eh A e Rest rapes aa aon t iai 
a market, 
trate was of opinion that the holding of distro hese ni 
Mio Re ays ot- re Wenn monli ances breteh af tio 
The 25th June 1872. ee aa mean ae ct Goda at Cr hae es 
directing itioner to abstain hi his 
` Presni: RA oertain was nee beyond his phrase of 
The Honorable F. A. Glover, Judge. | thick a nt de ane ih 
i 404. 
Grievous Huri — Evidence. 


Committed by the Magistrate and tried by 
the Sessions Judge of Hooghly on a 
charge of voluntarily causing grispous 
hurt. 


Queen versus Purmanund Dhulie alias Pur- 
toeshar, Appellant. 


ve ore dat tee krieton Hart, it ix niot nesas- 

5 : l k 

bo bevicely as b endanger the latter’s life, 
Glover, J.—I¥ this case had come before 

me on the facts, I should have said that there 


was no sufficient evidence tg prove the charge 
evous hurt. 


3 


Ix this case the petitioner, aggrieved by 
the order of the puty Magistrate of 
Peroxepore, passed under Section 62 Code. of 
Criminal Procedure, directing him to abstain 
from holding ẹ kawt on certain days, applied 
to the Court, under Sectibn 404, to set aside 
the order as illegal, on the groond that, under 
Section 62, the Deputy Magistrate had no 
Jurisdiction to pass such an order, i 

Glover, J.—It seems to us that this case 
comes exactly within the meaning of the 
rule laid down by the Full Bench in the 
case of Abbass Alee Chowdhree vs. Alim 
Meah and others (XIV Weekly Reporter, 46). 
The order passed by the Deputy Magistrate 


of gri 

fhe Judge, moreover, should pot have told | was not such a one as was beyond his power 
the Jury, with reference to the charge, to.| or out of his jurisdiction to pass, and therefore 
consider whether the accused intentionally ' the decision in Governmeut vs. Surjo Kant 
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Acharj (XVIIL Weekly Reporter, 37) does 
not apply. E 


In this case the new Aawut had been 
established within 18 russees, or about half a 
mile òf the opposite party’s long established 
market, and we must aesume that the Deputy 

istrate was right in his opinion that the 
holding of the two Aawés on the same days of 


the week would in all probability induce a]. 


breach of the peace. 

The order passed by the Deputy Magistrate 
therefore would not, in accordance with the. 
ruling of the Full Bench, quoted above, be ane 
with which this Coart could interfere under 
Seotion 404 Code of Criminal Procedure. 





The 26th June 1872. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Code of Criminal Procedure s. 404—Power of 
High Court, 3 


Miscellaneous Criminal Oase No. 180 of 
1872. 


Bunkabeharee Sein, Petitioner. 


Baboo Kali Mohun Doss and Mr. M. L. 
Sandel for the Petitioner. 


There is nothing in Section 464 Code af Criminal Pro- 
the Court to interfere ; and in 


Kemp, J.—Wa do not think it necessary 
to interfere in this case. We sent for the 
record, and we have heard the argument, and 
wo are satisfled that the judgment of the 
Lower Court is a jast one. The application 
is rejected, 

lower, J.—I wish to add one word with 
reference to what has fallen from Baboo Kali 
Mohun Does on the subject of this Courts 
action under Section 404. That Section 
gives this Court the power, when it finds 
-that there has been any error on any point of 
law in the decision of the case, to interfere 
and to pass sach orders as it may think right ; 
but there is nothing in that Section which 
obliges this Court to interfere, and I am of 
opinion that, in cases in which it is clear that 
substantial justice has been done, this Court 
is not bound to and should not interfere even 
if, on some small point of law, the Judge in 
the Court below has made & mistake. 


THE WEEKLY REPORTER. 


Rulings. * 


The 26th June 1872. 
Present : 


The-Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Penal Code 28, 304 and 304 A—Culpable Homi- 
cide not amowating to Murder —Beatiag— Ju- 
Reference to the High Court, under Section 
484 of the Code of Criminal Procedure, 
by the Judicial Commissionsr of Chota 
Nagpore. 
Mussamut Auhochia Doeadin 


versus x 


-| `- Mussamut Anoop Koonwur Thakooranee. 


Where an old woman of 70 so beat a lad of 18 as to 
and the Assistant Commissioner 


oan Oa inthe shape of casio! 
o wes t 
such as 2 mother on a disobedient c 


and oonvioted the 
A titim mie aes aire dieall a 
e a 

a charge under Section 804. 
Kemp, J—In this case the Extra Assist- 
ant Commissioner in charge of the sub- 


»divislon of Palamow has found that the death 


of Somarroo, a lad of eighteen, was caused 
by the prisoner, Mussamut Anoop Koonwnr, 
who issaid to be 70 years old. ‘Phe Assist- 
ant Commissioner, though he finds that the 
boy was beaten most severely, and that his 
death resulted from the injuries inflicted upon 
him by the accused, was of opinion that the 
beating was in the shape of chastisement 
such as a mother would inflict on a disobe- 
dient child, and convicts the accused under 
Section 804A of the Penal Code, and sen- 
tences her to pay a fine of Rs. 100, in 
default of payment six months’ rigorous im- 
prisonment ; one-half of the fine, if realized, 
to be paid as compensation to the mother of 
the deceased. 


The Assistant Commissioner is wholly 
wrong in saying that the accused admitted 
her guilt, She distinctly denied it; her 
words are “ham kusoorwar nuhee hai.” 

We think, after reading the evidence, that 
the Assistant Commissioner had no jurisdic- 
tion in this case, and that he ought to have 
committed the accused to take her trial before 
the Sessions Court on a charge under Section 
804 of the Penal Code. The order of the 
Assistant Commissioner is quashed. The 
fine, if paid, to be returned to the accused. 

; 9—aA - 
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The 26th Juhe 1872. 


"Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Cods wv Criminal Proosdure s. 318—Prelimi- 
ney reine w Possession — Absent . Co- 
ee 
Reference to the High Court under Bection 
"484 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh. 
Koilas Nath Roy, lst Party, 


' versus 
Kalee Narain Chuckerbutty, 2nd Party, 
7 Petitioner. 
The order : s in 
a i oi oi C a preliminary 


in respect of ther tt ih a 
‘Magiacrate taring kimea retained in Posseanga 
the person whom he in ‘possession, ‘his 


passed by hh was advert Oya Gat Oe abana’ 

Reference.—Cunrain proceedings were held 
by i Pepa Magistrate Andrew, thén in 
. charge of the Sub-Division of Kishoregunge, 
under Section 282 of the -Code of Criminal 
Procedure. 

Acting on the knowledge obtained. in the 
said proceedings, the Deputy M te 
_ determined on taking action under ion 

818 of the Procedure-Code. He then re- 

corded a proceeding, but a very irregular one, 
` under Section 818. - 

Section ae lays down the kind of enquiry 
to bò made by a M trate when he is 
ealistied that a dispute os concerning land, 
&o., likely to induce . breach of thé peace, 
i. ¢, an enquiry as to which party is in 
possession. 

The proceeding however of thie Magistrate 
as found in the record sets out at once with 
a moet pronounced declaration that a certain 
party is in possession, thus prejadging the 
very question which the Section provided 
should, aftet full eriqhiry, be determined. 

After the proceeding follows the order, 


which incorrectly described what the parties |, 


were required to do. The order was as 
follows :— 

“That Koilas Nath Roy on the one side 
“and Dharma Narain Chuckerbutty on the 
“ other produce within 8 days a written state- 
“ment of their respective claims to the share 
“in dispute.”, 


‘Tt is clear that ufider such aŭ otder as this 
one party might come in claiming lis right 
and title and another by possession. 

The words of the law are un- 
mistakeable, and the parties should have been 
called on “to give in a written statement of 
“their respective cldims ds respects the fact 

“of actual possession ‘of the subject in 
“ dispute.” 

It is aleo urged by the petitionar to this 
Court, Kalee Narain Chnuckerbutty, that 
tHough in the Deputy Magistrate’s judgment 
he is distinctly spoken of ds a do-sharer, 
and his interests have suffered by the decisidn 
arrived at, no notice was issued to bim calling 
on him to appear, and judgment was passed 


‘| against him in his abgérioe. 


The Magistrate in explanation on the Ist 
point states as follows: “I considered a refer- - 
“ ence to the procebding Held as the 
“game parties, i. Cy Koilas Nath Roy on the 
“ onë dide ahi Dharma Narain Chuckerbutty 
“on the other, and in Whose presence the 
“ requisite evidence was recorded, to be equi- 
“ valent to an explicit statement of my being 
“ satisfied that such a dispute did exist, else 
“nó proceedings tnder Section 282 could 
“have been entered ih.” 

This explanation does not meet irregularity 
of proabuticing pot the fict of possession 
before p to try the question. 

On the 2nd point the. Deputy Magistrate 
in the 2nd para. of his explanation says, 
“Kalbe Narain Chickérbutty is a co-sharef 
“ with Dburing Narain Chuckerbutty, the’ 
'u former is well known as a Mooktar con- 
“‘stintly employed in Nasirabad. The latter, 
“his co-sharer, appears from the record of the ° 
“ case 'to have been the principal acting party 
“and agent on behalf of Chuokerbutties, and 
“hence he alone was made the one, party 
“while Koilas Nath Roy was made the 
“ other.” 

1 would submit that the Deputy Magis- 
trate’s proceeding should be quashed, lst, * 
because hè did not record's proper proceeding 
nocording to law, and passed incorrect orders; 
und, 2nd/y, because he was bound to givé notice 
to the petitioner who was known to be a co- 
sharer and against whom an adverse decision 
should hot have been passed in his absence. 

Judgment of thé High Couri. 

Kemp, J.—On considering the case, We soe 
no reason to interfere with the Repais Magis- 
trate’s proceedings. =, a 

The p proceeding is not very 
carefully worded, bal it seems clear that the 


R Magistrate contemplated that the 
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parties were to file their statement in respect 
to their claims to possession. His subsequent 

proceeding under Section 318 is, we think, 
sufficient. He finds on the evidence that 
Koilas Nath Roy is in possession, and the 
Deputy Magistrate retains him in possession. 
The alleged possession of the opposite party 
by “bansgharee” was found to be fictitious. 





The 2nd July 1872. 


Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
` Judges. 
Criminal Trespass—Fishing in a Lake ed 
ipie Right— Unsuccessful 2 Sr 
Miscellaneous Criminal Case No. 102 of 
1872. 
Sristeedhur Paroee and others, Petitioners, 
versus 


Indrobhoosun Chuckerbutty, Opposite Party. 


Baboo Bama Churn Banerjee for the 
Petitioners. 


Mr. R. T. Allan and Baboo Anund Chunder 
Ghosal for the Opposite Party. 


In the definition of criminal trespass, the entry and 
the tateation with which a party enters are the essen- 


relationshi 
neby kan ualer Lee Xr tad T 
that no conviotion for Comunal tres- 


Glover, J.—I savn felt some difficulty 
about this case, but, after consideration, I 
think that the petitioners should succeed, and 
the order of the Courts below be set aside. 

I do not think it necessary to go into the 
question as to how far ‘the release of the 
“ Bhowar” or lake by the Collector settled 
the rights of the complainant, Indrobhoosun 
Chuckerbutty, as the action of the defendants 
(petitioners before us) does not seem to 

Penang, within the purview of Section 
enal Code. 


To convict under this Section, it must be 
shown that the defendants entered upon pro- 
perty in the possession of another, with 

“intent to commit an offence ;” and I think 
that in this case the element of “intention” 
is wanting, 

The defendants asserted, and had all along 


asserted, a prescriptive right to fish in’ the 
Bhowur without payment of rent, and the 
zemindar had already failed in a suit brought 
under Act X of 1859 to get rent from them, 
not having been able to prove that they were 
his tenants or had ever paid rent to him. 


It may therefore be reasonably concluded 
that the defendants thought that they had 
vindicated their claims, and had a right to 
fish, as they had done heretofore. It cannot, 
I think, be presumed that they continued to 
fish with any intent “to commit an offence ;” 
they considered themeelves of a 
Tight to which the decision in the Act X suit 
had given some oolor, and determined to 
exercise it. They seem to have acted bond 
Jide, and not to have exceeded their supposed 
privileges, : 

The zemindar’s notice, warning heen not to 
fish, did not change the state of things so far 
as Section 441 is concerned ;.-~4 after what 
has occurred between the be, “con vic- 
tion for criminal trespass can p ~. be 
had. The seminder must establish his rign.. 
by asuit in the Civil Court to eject the 
defendants, or sue to have the defendants 
declared liable to pay him rent for the future. 


Kemp, J.—I quite concur in this view of 
the case. In the definition of criminal 
trespass the entry and the “intention” with 
which a party enters are the essentials. In 
this case it appears to me clear that the peti- 
tioners have exercised a supposed right in a 
bond fide manner. They havo all along 
asserted their right to fish in the lake free of 
payment of rent, and the attempt of the 
opposite party to establish the relationship of 
landlord and tenant has signally failed. It 
was found that the jumma-wassil-bakees 
filed by the xemindar to establish tenancy and 
payment of rent were fkise. It is for the 
zemindar to take steps to establish his right 
to receive rent from the petitioners or (if he 
treats them as trespassers, which he has 
hitherto not done) to eject them. 





The 8rd July 1872. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Penal Code, s. 412— Receiving stolen Property— 
Dacoity—Presumption. 
Queen 
versus 
Samiruddin, Appellant, 
10—a 
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Committed by the Deputy Magistrate, and 
tried by the O ‘ating Addionat Ses- 
sions Judge of Backergunage, on a charge 
of knowingly retaining property trans- 
erred by the commission of dacoity. 


Baboo Greeja Sunker Mujoomdar for the 
Appellant. 

Fe reper a feein 

to have been the proceeds of a dacoity, or had 

them from one whom he knew or belisved to be a 

Glover, J.—Wn think that the- conviction 
of this prisoner, under Section 412 Penal 
Code, cannot be sustained. The .Sessions 
Judge has disbelieved all the evidence re- 
garding the daooity, so far as it affected the 
prisoners before him; and the only thing 
proved agpinst the accused is the possession 
of a peerun and a dhotee which formed part 
of the property stolen, We agree with the 
Sessions Judge that the identification of 
these two articles is well established, and 
that the accused was unable to rebut that 
evidence. i 

But it does not follow from this that the 

accused can be convicted under Section 412. 
There must be something more than the 
mere fact of articles of such trifling value 
being found in a man’s house to establish 
the fact that he knew them to have been 
transferred by daooity, or had acquired them 
from one whom he knew or believed to bea 
dacoit. Of course, the articles having been 
proved to have belonged to the prosecutor, 
the accused would have to explain how he 
came by them, and failing in that, the pre- 
sumption that he came dishonestly by them 
would be established. But it is one thing 
to have come dishonestly by things, and quite 
another thing to have done so, knowing that 
they had bean acquired by dacoity. The 
receiver may have supposed them to have 
been the produce of theft, or of robbery by 
a single person or of house-breaking : there 
can be, in the absence of any evidence as to 
how he got them, no presumption that he 
knew them to have been the proceeds of a 
dacoity. 
, Taking the evidence in this case as true, 
the most it establishes is that the accused 
was knowingly in possession of stolen pro- 
perty, and he would therefore come under 
Section 411 of the Penal Code, and not under 
Section 412. 

The sentence allowed by Section 411 is 
three years’ rigorous imprisonment, and the 
prisoner must have the sentance passed by 
the Sessions Judge commuted to thnt extent. 


The 5th July 4872. 
Present: 


The Hon'ble F. B. Kemp, and F. A. Glover, 


Judges. 


Arms (Possession of, without License) —Gya 
—Aot XXXI of 1860, s. 32. 


Reference to the High Court, under Section 
484 of the Code of Criminal Procedure, 
by the Officiating Sessions Judye of Gya. 


` Modnarain Puri, Petitioner. 


The mere possession of arms without a license in Gya 
ronan E ere 
extended to that District. ae f 

Referencoe.—Dormwe the search by a Police 
Inspector of Nowadab of the petitioner’s 
house in a criminal cage, he found twelve 
swords, six daggers, and one pata (double- 
edged sword), and forwarded them to the 
Deputy Magistrate of Nowadah, stating that 
the petitioner had them in possession without 
any license. ` 

The defendant alleged that he had never 
used the arms, and therefore no necessity 
existed for his obtaining a license. 


The Deputy Magistrate, however, fined the 
petitioner Rs. 50 under Section 5 of Act 
XXXI of 1860, and ordered the arms to be 
forfeited to Government. 

That the petitioner had’ arms in his poases- 
sion is not denied ; but the mere possession of 
arms without a license is, as has already been 
lately decided by the High Court, no offence 
whatever under the Arms Act, the provisions 
of Section 82 not having been extended to 
this District. It is not stated that the peti- 
tioner possessed thede’arms under suspiciows 
ctrowmsiances, or that their possession by 
him was dangerous to the public safety. 

Under the above circumstances it seems to 
me that the proceedings of the Deputy- 
Magistrate are illegal, and should be quashed. 

As the Deputy Magistrate is now transfer- 
red to another District, no explanation accom- 
panies this reference. i 


Judgment of the High Court. 


Glover, J~—Under the circumstances stated 
by the Sessions Judge, we are of opinion 
that no offence was committed by Modnarain 
Puri, and that the Deputy Magistrate’s order 
‘should be set aside, 


mie ek oe, 
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The 5th Jaly 1872. 
Present = 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Act XX of 1865 s. 11—Mookhtar ( Criminal 
Court vr 


Reference to the High Court wader Section 
484 of the Code of Criminal Procedure 
by the Sessions Judge of Backergunge. 


Kaleo Churn Chund, Petitioner. 


Reference. — Tum Officiating Joint Magis 
trate has punished Kalee Churn Chund, a Re- 
venue Agent,.uuder Section 13 Act XX of 
1864, for practising as a mookhtar in his Court, 
a Criminal Court, without having previously 
obtained a properly stamped certificate autho- 
Tising him so to practise. 

It appears that Kalee Churn Chund wrote 
out a petition of complaint for one Komoru- 
din which the said Komorudin presented him- 
self in the Joint Magistrate's Court. The 
Officiating Joint Magistrate is of opinion that 
this Act of Kalee Churn Chund in drawing up 
and writing a petition for a complainant to be 
presented by him in a Criminal Court is prac- 
tising within the meaning of Act XX of 1865. 

By Section 11 of the Act mookhtars duly 
admitted and enrolled may appear plead and 
not in any Criminal Court subject to certain 
conditions of their certifloste, and these words 
embrace the whole of what constitutes the 
more general term “ practice.” In the present 
jnstance Kalee Churn neither appeared nor 
pleaded. Did he then act ? It seems to me 
that he can only be said to have acted ina 
private onpacity, not in the sense contemplated 
hy the Act in a public capacity as a medium 
between the complainant and the Court. The 
law does not forbid one person from giving 
advice to another or ‘from drawing up a peti- 
tion for another on any matter out of Court; 
and so long as the adviser “or writer abstains 
from dealing with the Goort itself in any way 
jn connection with’ the matter, he must be oon- 
sidered to "be absolved from all consequences 
under Act XX of 1865. 

If the Officiating Joint Magistrate’s view 
of practising were carried to its extreme log- 
jeal conclusion, the liberty of the subject 
would be very seriously infringed, and a large 
class of persons such as clerks, &c., would be 
liable to punishment, 
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breach of the peace. 
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I therefore solicit the High Court to set 
aside the order of the Officiating Joint Magis- 
trate, and remit the fine that has been imposed 
upon Kalee Churn Chund.. 


Judgment of the High Court. 


Glover, J.—There can be no doabt, we 
think, that the Judge is right, and that the 
mere writing of a petition for a party who 
afterwards presents that petition himself is 
not “acting” in the sense of Section 11 Act 
XX of 1865. 

We therefore set aside the order of the 
Joint Magistrate, and remit the fine imposed 
upon Kalee Churn Chund. 





The 11th July 1872. 
i 


Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. ‘ Pa 


Dispats concerning Land—Cultication of dis- 
Land (pending Possessory Action under 
Aot XIV of 1869 s. 15). 


Reference to the High Court under Soction l 
484 of the Codeof Criminal Procedure by 
the Sessions Judge of Tipperah. 


Shib Churn Chuckerbatty 
versus 


Ishen Chander Chuckerbutty. 


Kemp, J—Wna think that the view taken 
by the Sessions Judge is correct. The de- 
fandants have been found to be in possession. 
How they obtained that possession is foreign 
to the requirements of Section 818 Criminal 
Procedure Code. The order of the Deputy 
Magistrate giving the opposite party who 
were found not to be in possession, permis- 
sion to cultivate the disputed lands pending 
the decision of any possessory action they may 
being under Section 15 Act XIV of 1859, 
is illegal and must be quashed. We fail to 
see how such order was caloulated, as ob- 
served by the Deputy Magistrate acting on 
the advice of the Magistrate, to prevent a 


Jl—a 
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‘The 11th July 1872. purposes of this reference to point out that if 


the inferior and theoreticalfy loss experienced 


Present: Criminal Courts were allowed to punish, as 

bettors, perso h ve evidence in 

The Hon'ble F. B. Kemp and F. A. Glover, na or alae: shares a Re E 
Judges. found by the mid Courts to be false, the 


Provisions of the Procedure Code by which 
the punishment of the crime of false evi- 
dence can only be inflicted by the Sessions 
Court, would be practically neutralized and 
sot at nought. It is, I think, obvious that 
this was never intended, and that the framers 
of the Criminal Procedure Code, although 
they allowed the Lower Criminal Courts to 
punish for falee charges, never vested them 
with authority to punish those who supported 
such charges not by previous acts but by evi- 
dence merely, 


Judgment of the High Court. 
Kemp, J.—We conour with the Sessions 


Judge, The conviction and a entence are set 
aside, l 


Jurisdiction— False Chargas— Ahstment— Peral 
Code s. 10% and s3. 212 to 218. 


Referencë to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Cuttack. 

Queen 
versus 
Paun Pundah and another. 


The Loweb Criminal Courts cannot punish, as abettors, 
persons who gave evidence in port of false charges 
or rather charges found by moh Curis t be fel 
; Section 106 of the Penal Code does not contemplate 
any acts of uent abetment, or provide for the 


ent of offlcers exespt when they are such 
as are defined in ss. 212 to 218, 





The 17th July 1872, 
` Reference.—I mavu the honor to submit. cee yae 


under the provisions of Circular No. 18, Present : 

dated the 15th July 1868, the record of 

Queen versus Mussamut Sarsoti and others, The Hon'ble F. Zee ame and F. A. Glover, 
with a view to the setting aside as illegal of ges: 


the sentence passed upon Paun Pundah and 
Datt Hurry. Those sentences being under 
one month are not appealable to me. 


The Assistant Magistrate of Bhuddruck, 
Mr. Fiddian, has convicted the persons afore- 
sald eolély on the ground that they gave evi- 
dence in support of a charge brought by one 

ti against her husband, which charge 
he had found in a prosecution against Sarsoti 
and others under Section 211 to be false. 


I have on appeal found thet the falsity of 
the charge was not established ; but I am of 
opinion that, even admitting that the charge 
was false, the prisoners could not legally be 
convicted under Sections 311 and 109 as 
abettora, 


After careful consideration, I hold that 
Section 108 does not contemplate any acts of 
sages aie abetment, and that the Code does 
not pfovide for the punishment of such 
offences, except when they are such es are 
defined in Sections 212 to 218 of Chapter 
XI of the Indian Penal Code, 


Many very excellent reasons could be 
assigned for this apparent though not real 


omission, It will, however, suffice for the 


Mahomedan Law—Nikah Marriage— Legitimacy. 


Reference to the High Court wader Section 
- 484 of the Code of Criminai Procedure 
by the Sessions Judge of Midnapore, 


' 


Sheikh Moneerooddeen 
versus 
Ramdhon Bajeekur and others. 


The sich form of marriage is well known and estab- 
lshed am Mahomedans. The isus of a sikak 
marriage would be legitimate under theMahomedan Law. 


Kemp, J.—Tue Sessions Judge has, in our 
opinion, taken a right view of this case. The 
nikah form of marriage’ is well known and 
established amongst Mahomedans. See Vol. 
VI Weekly Reporter, p. 60. 

In page 16 Baillie’s Digest of Mahomedan 
Law. it is stated that the words by which a 
marriage is contracted are of two kinds, 
“shureet” or plain, and “ki ar 
ambiguous. The shwreet or plain are mikak 
and taswees, The issucof a nikak marriage 
would be legitimate under the Mahomedan 
law. The order of the Officiating Magistrate 
is set aside, and he will be directed to proceed 
with the trial of the case. 


} 
N 
4 
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The 9th July 1872. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Penal Code s. 328—Hvri—Killag a Daughter 
without Intention. 


Commitied by the D Magistrate and 
tried by the Sessions Judge of Rungpore 
on a charge of Culpable homicide not 
amounting to murder. 


Queen 
versus 


Beshor Bewa, Appellant. 


according to the prisoners own confession 
the only direct evidence her), sh 
ago, far anpertndrioe, bri without 


Kemp, J.—Tuam only evidence against the 
prisoner is her confession, and this must be 
taken in its entirety. The prisoner states 
that the deceased, her daughter, a child of 8 
or 10 years of age, was impertinent to her, 
that is to say, mocked her: that she, with a 
view of chastising her but without any in- 
tention to kill her, gave her one kick on the 
back and two slaps on the face; that the 
child fell down senseless ; that the prisoner, 
thinking the child was dead, buried the body 
and gave out that the child had died of 
cholera. 

This is all thatthe prisoner admits, and it 
does not, in my opinion, amount to more than 
voluntarily causing hurt under Section 821 
Indian Penal Code. The prisoner has not 
been charged, as she might have been, under 
Section 201 of the Code, of causing the 
disappearance of evidence of the commission 
of an offence, knowing or having reason to 
believe that an offence had been committed. 

We convict the prisoner under Section 828 5 
and as the provisions of Section 884 do not, 
under the circumstances, apply, we sentance 
her to one year’s rigorous imprisonment. 

Glover, J.—The only direct evidence 

this prisoner is her own confession. 

e statement of the one boy is bl 
false in many particulars, and aa eae 
other does not distinctly implicate the pri- 
goner more than she herself confesses to. 
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The truth seems to be, that, in a fit of pas- 
sion she struck the girl, her daughter, on the 
head or face, and the force of the blow knock- 
ed the child down senseless. The mother, 
thinking spparently that the giil was dead, 
tried to conceal her share in the matter by 
hanging up the body to the beam, and so to 
make it appear that the girl had committed 
suicide,* 

This is probably what occurred, for the 
medical evidence shows that the girl was 
partly suffocated by hanging, and the deposi- 
tion of the second boy gives » good deal of 
color to the supposition. There is, however, 
no proof against the prisoner except her own 
statement, and that does not amount to more 
than an admission of having voluniarily 
caused hurt. 

The woman had, so far es sie ss wa 
intention of doing anything môre than 
chastise a disobedient and impertinent child, 
and does not appear to have used any ex- 
traordinary violence. 

Her hanging up what she supposed to be 
the dead body of her daughter would not 
aggravate any offence for which she was 
committed for trial; for, thinking her child 
already dead, she could not be guilty of inten- 
tionally inflicting any further violence. 

I concur therefore with Mr. Justice Kemp 
in thinking that the conviction should be 
under Section 328 of the Penal Code, vis., 
of voluntarily causing hurt, and that the 
punishment (the highest that the law allows) 
should be one year’s rigorous imprisonment, 


The 18th July 1872, 
Present : 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 

NEM 8 Private Defenos of Person aad Property 
—No fear of Assaxli— Unarmed: Parsons. 
Queen 
versus 
Gour Chand Chang and another, Appellants. 
Committed by the Deputy Magistrate and 

tried by the Officiating Additional Ses- 


sions Judge of Backergunge on a charge 
of murder. 





* It appears from the judgment of the Sessions ` 
Judge that the prisoner's y son Moin, é ing the 
deceased banging, cried out to his brother Uni, and that 


THÈ WEEKLY REPORTER. Rulings, [Vo]. XVIII. 





Glover, J—Tue substantial objection to 
the Judge’s finding taken by the prisoners in 
appeal is, that, on the evidence, they ought to 
have been acquitted as having acted within 
their right of private defence of person and 
property. , 

The facts are undisputed: the prisoners 
did kill with their spears two men, and did 
wound severely a third. The dispute was 
about a small piece of land which had, in 

ious years, been in the onltivation of 

o, but which had, during the-pre- 

ceding year, been cultivated by the father of 

the site ly There is evidence also that 

the Tehseeldar of the landlord had taken rent 

from the prisoner’s father for that year, and 

had told Ramkishno, on his applying for his 
land, that he might take it if he could. 

There seems to be no doubt that Ram- 
kishno and his relatives, five or six in num- 
ber, went to the fleld on the day in question 
and commenced ploughing. We find no reliable 
evidence that there were more than, at the 
utmost, eight or ten persons present, and in 
noway believe the prisoner’s statement that 


there was an assembly of 250 men sent to sup- | 


port the semindar’s nominee.- The prisoners 
came to the fleld armed with spears, and, 
after a few words of remonstrance on either 
side, killed two of Ramkishno’s party and 
` wounded a third. There is no evidence that 
any resistance was made, or that any of Rem- 
kishno’s people were armed. Immediately 
after the attack, the prisoners returned home 
and then went to the police-station at Madari- 
pore, where they gave themselves up. 

The Sessions Judge had held, and we think 
quite rightly, that the prisoners altogether 
exceeded their right of private defence. 

In the first place, there could have been no 
right of private defence of the person, for, 
as we said before, there is no proof that 


° 
the land. Taking ev in the light 
‘most favorable to them, they could only, by 
Section 104, have defended their property 


unarmed | against criminal trespass by acts that did 


not extend to the voluntarily causing of death. 
As a matter of faot, moreover, they might 
easily have applied to the authorities, and had 
no right to take the law into their own hands 
at all, for the field was only being ploughed, 
and no injury would have been caused by the 
delay. 

We agree with the Sessions Judge, there- 
fore, that the prisoners are not protected, and 
that their cirme is nothing less than murder, 
under Section 802. We reject the appeal, 


. The 19th July 1872. 
Present: 
The Hon'ble F. B. Kemp and F. A. Glover, 


Judges. 

Code of Criminal Procedure s.62—Penal Code 
ss. 188 and 114—Disobediencs of lawful Order 
of Publis Servant—Abotment—Hook Swiaging 
or other Self-tortere. 


Miscellaneous Criminal Case No. 128 
of 1872. 
Dwarick Misser and others, Pstitioners. 


Baboo Grish Chunder Mookerjee for the 
: Petitioners. 


Kemp, J.—Tuese three men have been 
convicted by the Deputy Magistrate of Kulna, 
Baboo Ram Coomar Bose, undèr Sections 188 
‘and 114 of the Indian Penal Code and sen- 
tenced to one month’s simple imprisonment, 
There being no appeal against this sentence 


Ramkishno was supported by any number of | the petitioners moved this Court. The find- 


people, or that any one individual of his 
company was armed, There could have been, 
therefore, no fear of an assault such as is de- 
scribed in the clauses of Section’ 100 Penal 
Code. 

And as to private defence of property, 
granting thet the prisoners honestly thought 
that the land was theirs, that did not justify 
them in using deadly weapons or in killing 
two unarmed persons whom they found upon 


ing of the Deputy Magistrate is as follows : 
“The Court finds that the accused being 
“ present, abetted disobedience of an order 
“duly promulgated by+a public servant, 
“namely, the Magistrate of Burdwan, under 
“ Section 62 of the Criminal Procedure Code, 
“ which disobedience caused or tended to 
“cause annoyance to persons lawfully em- 
“ployed, knowing that such an order had 
“been duly promulgated, and have thereby 
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“ committed an offence punishable under Sec- 
“tions 188 anẹ 114 of the Indian Penal 
“Code. Section 188 enacts that whoever 
“knowing that, by an order promulgated by 


“a public servant lawfully empowered to 


“ promulgate such order, he is directed to 
“abstain from a certain act, or to take cer- 
‘tain order with oertain property in his 
“ possession or under his management dis- 
“o such directiop, &c.” In this case 
although the Deputy Magistrate in hie find- 
ing alludes to ‘an order promulgated by the 
Magistrate of Burdwan under Section 62 no 
such order is on the record and therefore we 
fail to see how the accused could be convict- 
ed of having sonnei disobeyed an order 
promulgated by a public servant. The De- 
uty, Magistrate refers to a reæolntion-of the 
ngal Government dated the 15th of March 
1865. By that. resolution all Magistrates 
of Districts in the Lower Provinces were 
required, “under the powers vested in. ~ 


“by law, whenever they shall consider 
vo, 


“such direction is necessary to pre 
“annoyance to persons lawfully employed, 
“or danger to human life, health, or safety, 
“to direct any person to-abstein from the 
“ act of Hook swinging, or other self-torture, 
“in public, and from the abetment thereof, 
tor to take such order with property in his 
“ possession or under his management as may 
“serve to prevent the commission of the 
“ast, and persons who disobey any such 
“ injunction should be prosecuted and punish- 
“ ed according tolaw.” There is no evidence 
jn this case that any such injunction was 
issued, and there is no order under Section 62 
of the Code of Criminal Procedure upon the 
record. The convicton and sentence are 
therefore annulled and the prisoners must be 
released, 


The 22nd July 1872. 
Present: 


The Hon'ble F. B. Kemp and F. A. 
, Glover, Judges. 


Penal Code s. 202— Code of Criminal Procedure 
s. 422— Omission to give Information 
)ffence—Additional Evidence (called for by 

_ Appellate Court). 


Miscellaneous Criminal Case 
No.-141 of 1872. 
Woodoy Chand Mookhopadhya, Petitioner. 


Baboos Hem Chwnder Banerjee aud Doorga 
Alokun Doss for the Petitioner. 
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gire met information, was competen 
order the deficiency to be supplied 
Section 


being the tion of a person’s escape 
some proceedings 


Glover, J.—Tu Magistrate ofnvicted the 
accused under Section 202 Penal Code, hold- 
Tug that they knew of the commission of the 

itee in Mussamat Urjela’s house, and, eo 
wing, intentionally omitted to give inform- 
to the authorities. ; 

Sessions Judge on appeal found that a. 
da\ nitoe had taken place, and that the accused 
all aware of the fact, but that there was 
no evidence on the record to prove the 
“omission.” He therefore ordered the Magis- 
trate, under Section 422 Codé of Criminal 
Procedure, to supply the necessary evidence, 
and to return the case to his Court for final 
disposal. : 
It is not quite clear to me, from the word- 
ing of the Sessions Judge’s order, whether the 
evidence required was on the point of simple 
“ omission” or of “ intentional omission;” and 
if I were trying the case as a Regular Appeal, 
I am not sure I should agree with the. 
Sessions Judge as to there being no evidence as 
to the fact of “omission.” I think that there is, 
some evidence both as to the actual omission, 
and as to the intention also; but however that, 
may be, I do not, after much consideration, 
find anything illegal in the Sessions Judge’s 
order. Section 422 Code of Criminal Proce- 
dure gives the Appellate Court power to direct 
farther enquiry to be made, and additional evi- 
dence to be taken, whenever it thinks such 
enquiry and evidence necessary “upon any 
point bearing upon the guilt or innocence of 
the appellant.” The words are exceedingly 

and give an almost unlimited discretion. 

the present case, the Sessions Judge con- 

sidered it proved that persons who were 

bound by law to give certain information were 

possessed of that information, but that there 

was not on the record evidence of their 
18—a 
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“omission” to supply the information in 
question to the Police. No doubt proof of 
the omission wns absolutely necessary, and 
without it there was no case against the 
eooused. But the Section (422) gave the 
Sessions Judge the power, as it seems to me, 
of ordering the deficiency to be supplied. 

If an Appellate Court is bound under all 
circumstances to decide on the guilt or inno- 
cence of an accused person on the evidence 
taken in the Court of first instance, and has 
no power to supplement it in any way, then 
I cannot understand the object of Section 
422 Code of Criminal Procedure. That 
object I take to be the prevention of a guilty 
person’s escape through some careless or igno- 
rant proceedings of a Magistrate, or the vindi- 
cation of a wrongfully accused person's inno- 
cence, where the same carelessness or igno- 
rance has “mitied to record circumstances 
essential to the elucidation of truth. The 
words of the Section are, as I said before, 
“any point bearing upon the guilt or inno- 
“ cence of the appellant,” and the Judge’s 
action appears to me to have been perfectly 
justified. 

Kemp, J.—I regret that I am unable to 
concur Ph Mr. Justice Glover. Apart from 
the fact that the Magistrate omitted in this 
case to record any fiuding, I am of opinion 
that, before a person can be convicted of an 
offence under Section 202 of the Indian Penal 
Code, there must be legal evidence, first, that 
he has knowledge or reason to believe that 
some offence has been committed ; second, an 
“intentional” omission to give “any” inform- 
ation respecting that offence ; and, third, that 
he is legally bound to give that information. 

The petitioner, Woodoy Chand Mookhopa- 
dhya, as the village gomashta, was legally 
bound to report crimes. An offence,in this 
case dacoitee, was committed ; of this there 
appears to be evidence which, though -dis- 
credited in the first instance by the Deputy 
Mogistrate, was believed by the Magistrnie, 
and on appeal, by the Sessions Judge. It 
may also, I think, be conceded that the peti- 
tioner had knowledge, though not immediate, 
of the offence, but the Sessions Judge finds, 
and I quote his own words, “ there is no evi- 
dence as to the ‘main’ point in the charge, the 
omission to give information.” “The case,” 
says tho Judge, “must accordingly be sent 
“ to the Magistrate to have evidence taken on 
“this point under Section 422 of the Code of 
«Criminal Procedure.” The accused, be it 
remembered, remained in jail, and there he 
would have remained but for the action of 
this Court which released him on bail while 


g 
the Polico were hunting up evidence to oon-' 
vict him. o : 

It appears to me that the “main” point’ 
under Section 202 is whether the omission 
was intentional. There may be knowledge or 
& reason to believe that an offence has besem 
committed ; there may be an omission to give’ 
any information ; but it is clear, at least to me, 
that the gist of the oftence is the intention. 
Now the Sessions Judge finda, not that the 


“evidence is insufficient, though there may be 


some evidence, but that there is no evidence 
at all, Seotion 422, in my opinion, does not 
apply to such a state of things. Where there 
is some primé facis evidence bearing upon the 
guilt or innocence of the accused, the Ap-- 
pellate Court may, under Section 422 of the 
Code of Criminal Procedure, direct additional 
evidence to be taken ; but in the ease before 
us the Sessions Judge finds that there is no 
‘evidence at all What then was there to add 
to, and how does the necessity for additional 
evidence arise? I am of opinion that tha’ 
accused ought to have beer acquitted, as thera 
is no evidence of an intentional omission, or,’ 
ae is the Judge’s finding, of any omis- 
sion at J i 

I therefore quash the conviction and sen- 
tence, and direct the immediate release of the 
petitioner. 


The 24th July 1872. 
Present : 
The Hon'ble F, B. Kemp and F. A. Glover,, 
Judges. 
Commitment—False Evidence—Abetneni—Pe- 
` nal Code ss. 193 and 109, 


Reference to the High Court by the Judi- 
cial Commissioner of Assam. 


In the case of Dinonath Burooa and others, 


Baboo Sresnath Banerjee for Dinonath 
Burova, 


i committed, nor of some 
other Court to which such Court is subordinate, was 
ven. 
It is not necessary, to constitute the offences af abet- 
ment, that the sot abetted should be committed. 


Resolution. 


Kemp, J—Reap a letter from the Judicial 
Commissioner of Assam, dated the 8rd July 
1872, submitting, for the orders of the Court, 
the record of a case of commitment made by 
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the Deputy Commissioner of Luckimpore, 
which, the Jadidial Commissioner is of opi- 

nion, should be quashed. 
The Judicial Commissioner observes that 
there are two groups of 


L Pals Group. accused ; the first group 
2. Paniha, consists of eix persons, 
8, Noolin. vide margin. These 
E E six men have been 
6. Ramnath. charged with “ inten- 


tionally giving false 
“evidence in a judicial proceeding before 
“the Assistant Commissioner ;” and with re- 
ference to them, the Judicial Commissioner is 
of opinion that the commitment is illegal, as 
neither the sanction of the Court before or 
against which the offence was committed, nor 
of some other Court to which such Coart is 
subordinate, has been given. If this be the 
case, the commitments illegal. ~ 


With respect to second group, vide 

‘gin, the Jadicial 

7. Tinonath. Co. ‘esioner observes 
b: l oe that um > four men 
10, Doorga Ram. have been committed 


on a chargeof “abet- 
“ ting the intentionally giving false evidence 
“ by certain persons, namely Pooran, Donal, 
“and before the Assistant Commis- 
“sioner of North Luckimpore.” He is of 
opinion that the commitment is illegal on two 
grounds :— 

1s¢,—That no person can be convicted of 
abetting an offence under Section 109 of the 
Penal Code until the person or persons ac- 
cused of having committed the offence have 
been convicted of the e involved. 

2nd,—That the committing oficer had no 
Jurisdiction, inasmuch as no sanction for the 
prosecution of the offence abetted, namely, an 
offence under Section 198 of the Penal Code 
was given. 

The Court is of opinion that it is not 
nécessary to constitute the offence of abet- 
ment that the act abetted should be commit- 
‘ted. But if there is no record of any sanc- 
tion having ‘been given, either by the Court 
before or against whom the original offence, 
namely, the offence under Section 198 was 
committed, or by some Court to which such 
Court of primary jurisdiction is subordinate, 
and of which fact we are not certain, the 
commitment of the parties composing the 
second group would be illegal, on the second 
“ground stated by the Judicial Commissioner, 
though not on the first ground. 


——— 


The 26th July 1872. 
: Present: 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Evvidence—Identification of Aocused (qfter Pro- 
secution closed). 


Miscellaneous Criminal Case No. 187 
of 1872. 
Jankee and others, Petitioners. 


Mr. C. Gregory for the Petitioners. 
on af an eee afet tis evidanos 


the prosecution has been comp will not be 
P oe to show that ths 
ee ee odilia at th e they made the 


Kemp, J.—Is this case, we ġhink that 
there is no reason to interfere, except in the 
case of the petitioner, Neemun Singh, against 
whom there is no evidence whatever, and he 
will be acquitted. 

The other prisoners were named by one or 
more of the witnesses for the prosecation, 
and the Courts below have thought proper to 
believe that evidence. We cannot, onder 
Section 404 Code of Criminal Procedure, in- 
terfere, and the order i: ed. 

We may obseřve that tie identificato" _— 
of the accused, after the evidence for ee 
prosecution had been completed, would not 
be legally sufficient, as there is nothing to 
show that the witnesses were on their oaths 
nt the time they made the identification. 


The 26th July 1872. 
Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
. Judges. 


Cods of Criminal Procedure s. 184— Property 
of abscondiag Offender declared to beat Disposal 
of Goverameat — Restoration of — Power of 

igh Court—Review of Order—Cancelment 
of Order. 

Miscellaneous Criminal Case No. 134 

of 1872. 
The Government of Bengal, Petttioner, 
versus 
Meer Surwar Jan, Opposite Party. 
Mr. H. Bell, Legul Remembrancer, for the 


Petitioner. 
Babao Doorga Mohun Dass for the 
- Opposite Party. 
e 14—a 
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igh Court made i 
A a Tapes by | property to be restored tg him. On this 


not having 


bean at 
propery In question had, under e. 184 
ure, bean declared to be at the disposal of Govern- 


Kemp, J—In this case Mr. Bell, the Legal 
Remembrencer, appeared on behalf of the 
Government of Bengal and moved the Court 
to cancel an order passed on the 27th March 
1872, on the eg parte petition of one Surwar 
Jan, 

On the 8th July 1872, notice was issued 
to Surwar Jan to appear in person or by 
pleader. 

It appears that Surwar Jan was committed 
by the Magistrate of Furreedpore to the 


Sessions to take his trial on a charge of riot: 


with murder. Surwar Jan was convicted by 
the Sessions Judge, but, on appeal, was 
uitted by this Court. 
“Previous to the apprebension and commit- 
ment of Surwar Jan, he had evaded process, 
vis., a warrant issued agoinst him, and certain 
moveable property belonging to him, which 
had been attached, was declared to be at the 
di of the Government under Section 
184 of the Oode of Criminal Procedure. 
After the acquittal of Surwar Jan by this 
Court, he was put on hbis trial under Section 
174 of the Penal Code, and being convicted 
, Was sentenced to imprisonment for a term of 
six months and a fine of Re. 1,000, this 
being the maximum sentence which can be 
passed under that Section. 

Surwar Jan then petitioned this Court, 
and, on the 22nd December 1871, Justices 
Kemp and E. Jackson were of opinion “ that 
it could not be said that Sarwar Jan’s absence 
did not originate in a desire to evade process,” 
but on the last ground of his petition, which 
contained a prayer for mitigation of ;punish- 
ment, those Judges held that, although they 
confirmed the conviction, they were of opinion 
that as Surwar Jan had been then some 
months in Jail and had been acquitted of the 
graver charge of riot with murder, the 
remaining portion of the sentence ought to 
be remitted. Nothing whs said as to the 

. remission of the fine, but doubtless it was the 
intention of the Judges to remit it. 

Subsequently, on the 27th March 1872, 
Surwar Jan presented a petition to this Ovurt 
praying that as he had been, as he states, “re+ 
leased by this Court from the unjust sentence 
passed by the Magistrate,” the Court would 
be pleased to direct the confiscated moveable 


` 


pena we passed an er directing the 
agistrate “ to restores all the moveable pro- 
perty of the petitioner which may be under 
attachment.” 

It is clear that the pleader who presented 
this petition did not place the true circum- 
stances of this case before the Court; no 
mention of the fact that the property in ques- 
tion had been declared to be at the disposal 
of the Government was made ; the petitioner 
was also incorrect in stating that this Court 
had “released him from the unjust sentence 
passed by the’ Magistrate.” What the Court 
did, was to mitigate the sentence, although 
they upheld the conviction. 

t has been argued by the pleader for 
Sorwar Jan that this Court is not competent 
to review its order, and a Full Bench case to 
be found in Volume 5 of the Weekly Reporter, 
Criminal Rolings, page 61, was referred to, 
In that case it is laid down that a review of 
judgment will not lie from a sentence or 
judgment pronounced by the High Court or 
by a Division Bench of the High Court on 
appeaL But in this case our order was 
passed without notice to tlie Magistrate or the 
Government of Bengal, and the facts of the 
case were, to say ‘the least, not oorrectly 
stated. 

Being therefore of opinion that the property 
which has been declared to be at the disposal 
of the Government of Bengal, can only be 
restored to Surwar Jan by that Government, 
and that our order of the 27th March 1872, 
which, though it refers in terms to the pro- 
perty under attachment, clearly contemplated 
the property in question, was based upon an 
error in law caused by a misrepresentation of 
facts, we cangel it. 


The 29th July 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Certificate under Act XX VII of 1860—Dispuicd 


Possession of House— 


Miscellaneous Criminal Case No. 181 
of 1872. 


Seetaram Sahoo, Petitioner, 
versus 
Roy Sheo Gholam Sahoo Bahadoor, 
. Opposite Party. 


1872.] Criminal 


THE WEEKLY REPORTER. 


Rulings. é 85 





° 
Baboos Kalikishen Sein and Rughoobuns 
Sahoy for the Petitioner. 


Messrs. R. T. Allan ae C. Gregory for 
` the Opposite Party. : 
À certifloete under Act XXVI of 1880 only author- 
izes the holder thereof to collect the debts due to the 


estate of a deceased person, but does not entitle him to 
recover or to take possession of any propaty belonging 


property independ- 
ently of the i 
Kemp, J.—In the matter of the petitioner 
Seetaram Sahoo, in case No. 181, it will be 
necessary to enter to some extent into the 
history of this case. It appears that Ram 
Churn Sahoo died in 1269. The petitioner 
Seetaram Sahoo alleges that he is the adopted 
son of Ram Churn Sahoo; that after the 
death of Ram Churn Sahoo he was residing 
with bis adopting mother, the widow of Ram 
Churn, in the house in dispute ; that during 
the lifetime of the widow he lived in that 
house, and that no attempt was made to dis- 
tarb his possession until after the death of 
the widow which took place some time after 
that of her husband, or in 1271. On the 
death of the widow the opposite party, Roy 
Sheo Gholam Sahoo Bahadoor, who claims to 
be a cousin of the late Ram Mohun Sahoo, 
applied to the Judge for a certificate under 
the provisions of Act XXVII of 1860. In 
that case he obtained a certifleate, and the 
order of thé Judge is now pending in appeal 
before this Court in Miscellaneous Regular 
Appeal No. 156. It is aufficient, however, 
here to say that it appears from the decision 
in thot case that the petitioner Seetaram 
Sahoo who was the objector in the certificate 
case was unable, as he states, to produce the 
deed of adoption, inasmuch as it was in 
Caloutta at the time, and no opportunity was 
given him to produce it. That case is now 
under appeal, and we have nothing further to 
do with it. Shortly after the death of the 
widow a riot took place, and from the pro- 
ceedings taken in that case before Mr. Grib- 
ble the Joint Magistrate and his decision 
dated the 24th of March 1872, it is very 
clear, without going further into the case, that 
Sheo Gholam’s party were in the wrong. It 
is evident from those proceedings that Seeta- 
ram Sahoo and his wife were residing in the 
disputed premises, and that a riotous attack 
was made on the house by Sheo Gholam’s 
party in force with the intention of summarily 
ejecting Seetaram and his wife from the 
premises. From that decision the conduct of 


the Deputy Magistrate seems io us blameable ; 
he was on the spot at the time and he ap- 

to have taken no active steps to 
prevent the riot. Be that however as it 
may it is very clear that Sheo Gholam’s’ 
party were the agressora, and they were 
convicted of rioting by the Joint Magistrate 
Mr. Gribble, who, at the time he passed his 
decision of the 24th March 1872, was clearly 
of opinion that Seetaram Sahoo, with his 
wife, was residing in and in possession of the 
disputed house. Subsequently several peti- 
tions were presented, and amongst them a 
petition by Beerun Singh, a servant of Sheo 
Gholam Sahoo, in which he petitioned the 
Magistrate to issue an injunction under the 
provisions of Section 62 Act XXV of 1861, 
the Code of Criminal Procedure, upon Seeta- 
ram Sahoo calling upon him to rpmove his 
wife from the disputed premises within a 


‘certain time. The Magistrate refused to 


issue any injunction, but referred the peti- 
tioner to Section 448 of the Penal Code; 
that is to say, directed him to take proceed- 
ings against Seetaram aud his wife for house 
tres although the Magistrate had pre- 
viously held that Seetaram and his.wife were 
residing and had been residing before the 
riot on the premises in dispute. Subse- 
quently Seetaram Sahoo, on the 2nd of April 
1872, prayed the Magistrate to give him the 
protection of the Police, alleging that 
although his wife was then living in the house 
in dispute with his servants and he was thus 
in possession thereof, he apprehended a 
breach of the peace on the part of Sheo 
Gholam Sahoo’s wife if he, the husband, 
attempted to visit his wife in the house in, 
dispute ; he therefore asked for a guard of 
4 Constables and a Head Constable of Police ; 
the expenses of which guard he offered to 
defray. 

The Magistrate, upon this petition, passed 
an order to the effect that whereas the 
possession of Sheo Gholam Sahoo had 
been found by a competent Court, if Seetaram 
Sahoo and his wife desisted from going to 
the house in dispute, no affray was likely to 
take place ; he therefore refused to accede to 
the prayer of the petitioner. That is briefly 
the state of the csse up to the time when 
this Court was asked to send for the record 
of the case. The record was sent for on the 
20th of June 1872. 

Jt is clear to us that the certifloate under 
Aot XXVII of 1860 could only authorize 
the holder thereof, Roy Sheo Gholam Sahoo 
Bahadoor, to collect the debts due to the 
catate of the deceased Rum Churn Sahoo 
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Such a certificate does not entitle him to 
recover or to take possession of any property 
belonging to the deceased from: any person 
-who may be in possession of that property. 
The possession of Sretaram Sahoo and his 
wife, whether a wmiongful or a rightful posses- 
sion (and upon this point we cannot pro- 
nounce any decision), bas, to our minds, been 
clearly proved in this case, and therefore 
Sheo Gholam Sahoo, if he seeks to recover 
posscasion, must prove his title independent 
of his certificate. The real struggle between 
the parties in this case is as to who is to 
bring a suit in the Civil Court, and upon 
whom the onus is to lie From the very 
commencement of this case, namely, in the 
Tiot ease, there is no doubt that Mr. Gribble, 
however he may have changed his opinion 
from that expreased on the 24th of March 
1872, thdoght that Seetaram’s wife was in 
possession, and that at the time of the riot 
both the wife end husband were in the house 
with their servanta, and Sheo Gholain Sehoo’s 
people were convicted of rioting and were 
punished. In the petition of Beeran Singh 
it is admitted that the wife of Seetaram and 


his‘ servants are still in the house, and an | œ 


application was made to the Magistrate for 
an injunction calling upon them to vacate 
the premises. Throughout the proceedings 
it is clear to us that taram and his wife’s 
possession of the house has been admitted by 
the opposite party. We therefore hold that 
the order of the Magistrate in this case is an 
improper and 111 order, and that Seetaram 
Sahoo and his wife ought to have been main- 
tained in possession of this house, leaving the 
opposite party Sheo Gholam Sahoo to bring; 
if so advised, a suit in.the Civil Court to 
‘prove his title to the house independent of 
the certificate which he has obtained. ` 
_ The order of this Court therefore is that 
the order passed by the Magistrate, and that 
of the Sessions Judge confirming that order, 
be set aside, an'd that Setaram oo and his 
wife be retained in possession of the house 
in dispute antil the title to that house is 
decided by a competent Court. The Magis- 
trate of the District will see that, in the exer- 
cise of their right of possession in that house, 
Bectaram and his wife are mot in any way 
molested or hindered. : 
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The 24th July 1872. 
Present: 
The Hon'ble F. B. Kemp and F. A!Glover, 
Judges. 


Code of Criminal Procedure s. 318—Land Dis- 
putes— Disputes as to Right to collect Share of 
Reni—C. O. No. 10 of 18tk April 1863— 
aR F of 1812 1. 26— Regulation V of 

7. 


Miscellaneous Criminal Case No. 120 of 
1872. 
Ramrunginee Dasseo,} Petitioner, 
versus 
Gooroodass Roy, Opposite Party. 
Mr. Woodroffe for the Petitioner. 


Mr. Lowe for the Opposite Party, 
Section 818 Code of 


the igi collet the but not to Pig fears 


the t to collect the rents of a joint undivided 


estate In a certain proporhon. The latter must be 
with under Ciroular Order No. 10 of 18th A 1868 end 
a 28 Regulation V of 1812, as amended by Vv 


Kemp, J.—Tms case was before the 


Court on the 18th of January 1872, on that ` 


occasion we observed that the first party 
Ramrunginee Dassee, belng, as she alleges, a 
joint sharer in the property in dispute, had 
attempted to exercise her right to collect 
the rent in a certain proportion in the nn- 
divided estate; and thatif such was the case, 
the matter could not come under the pro- 
visions of Section 818 of the Code of Criml- 
nal Procedure, but must be dealt with as 
directed in the Circular Order of this Court, 
No. 10, dated 18th April 1868. 

We farther directed the Magistrate in re- 
trying the case to give the parties an oppor- 
tunity of appeariug before him. The Ma- 
gistrate, on receipt of our remand order, 
thought proper to make over the case to the 
Deputy Magistrate, Baboo Bhoobun Mohan 
Raha, who has found that the dispute comes 
within the purview of Section 318 of the 
Code of Oriminal Procedure, and on the 
evidence that the second party Baboo Gooroo- 
dass Roy is in possession. The order of 
the Deputy Magistrate, directing that the 
second party be kept in possession until 
ousted in due course of law, is dated the 
17th April 1872, 

Ou the 26th June on the petition of the 
first party Ramrungiuee Dassee, we directed 
a rule to issue on the second party to show 
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cause why the order of the Deputy Magis- 
trate should not be reversed. 5 

The case has been fully argued before us 
by Mr. Lowe for the second party in support 
of the Deputy Magistrate’s judgments, and 
by Mr. Woodroffe for the first party in sup- 
port of the rule, 

The position of the parties is this :— 
Gooroodess Roy, the second party, and 
Doorgadass Roy, the hasband of Ramrungi- 
nee, the first party, were uterine brothers, 
Doorgadass died in 1888. After his death 
his widow Ramrunginee set up a will and a 
power to adopt, dispute arose, and two suits 
were instituted in the late Supreme Court on 
the part of the widow; one to establish the 
will and her power of adoption, the other for 
her share in the joint undivided estate. 
These suits were eventually compromised, and 
a decree was passed according to the terms 
of that compromise, the result being that it 
was declared that Rum: unginee was entitled 
to a one-fourth share of the joint undivided 
estate and her power to adopt was recogniz- 
ed. This decree was passed in February 
1846. 

It is alleged by Gooroodass Roy that the 
compromise upon which the decree of Feb- 
ruary 1846 is based contemplated the execu- 
tion of a further deed between the parties 
according to the terms of which Gooroo- 
dass was to manage the collections from the 
- share of his sister-in-law Ramrunginee; that 
in pursuance ‘of this, an ekrarrzamah or 
power of attorney was executed by Ram- 
runginee on the 18th Assar 1258 (June 
1846) according to the terms of whioh Bam- 
runginee made over her whole title to a 
share of the joint undivided estate to him for 
the consideration of an allowance by way 
of maintenance of Rs. 200 per mensem for 
the term of her life. It is under this deed 
that Gooroodass claims to be in exclusive 
possession of the whole estate, with the right 
to collect 16 annas of the rent from the ten- 
antry. The execution of this deed is em- 
phatioally denied by Ramrunginee. E 

The Deputy Magistrato observes, with re- 
ference to this deed, that “ the genuineness 
or otherwise of it is a question for the Civil 
Court to settle.” He then proceeds to 
state that it appears to be true that Ram- 
runginee did execute “ a” power of attorney 
in favor of Baboo Gooroodass Roy, inas- 
much as in her deposition, under Section 177 
of Act VIII of 1859, she said— Perhaps 
“Gooroodass Roy took a power of attorney 
‘(signed by me” and farther that in the 
same deposition she has stated :—“ He does 


“not pay me Rs, 200 per mensem, but 
“Ra. 2,000 per annum.” 

We eo far concur with the Deputy Ma- 
gistrate that it will be for the Civil Comt 
to decide the question of whether Ramrun- 
ginee did execute the ekrar or not, Woe 
have looked at it and considered ita terms 
to enable us to ascertain the precise position 
of the parties, and for no other purpose. 
The deed in question is one of a very pecu- 
liar description. The widow is made to 
give up willingly her right to adopt, to esta- 
blish which she had brought to a successful 
conclusion a suit in the Supreme Court, and 
to accept a monthly salary by way of main- 
tenance of Rs. 200 in lieu of a one-fourth 
share in a joint undivided estate of very 
great magnitude and value, 

Ramrunginee has on oath denied the exe- 
cation of this deed. Baboo roodass 
Roy has not deposed to its execution, The 
deed is not registered. It was originally en- 
grossed on an insuficient stamp, and though 
executed in 1846, it was not produced in 
any Court, or in any way published to the 
world before 1861, avd that too In an es 
parte proceeding. Again in 1865 it was 


' successfully repudiated by Ramrunginee 


when she was permitted to take out execu- 
tion of a decree jointly, in proportion to 
her share in the undivided estate in spite 
of this deed. 

If, therefore, this deed be left out of the 
question, as either of doubtful authenticity 
or one upon the genuineness of which this 
Court cannot under the provisions of See- 
tion 818 decide, the parties revert to the 
position which they held under the decree 
of the late Supreme Court under which 
Goorcodass Roy is entitled to a three-fourth 
share, and Ramrunginee to a one-fourth share 
of the joint undivided estate. 

When the present dispute arose between 
the parties, and proceedings were insti- 
tuted under the provisions of Section 818 
of the Oode of Criminal Procedure, both 
parties, and more particularly the second 
party Goorocdass Roy, repudiated the idea 
that the Section applied. In the Ayefewe 
of Gooroodass Hoy, we find a statement 
to the effect “that, inasmuch as Ramrungi- 
“nee alleges that she is in possession of her 
“share, the provisions of Section 318 can- 
“not apply, and it is only the Civil Court 
“which can take cognizance of the dispute. ” 
Beotion 318 of the Oode of Orimina] Pro- 
cedure refers to disputes concerning land. 
In thls case there is no dispute concerning 
land, the dispute is as to the right to collect 
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the rents of a. joint undivided estate ina 
certain proportion. Ramrunginee states :— 
“ My right-to a one-fourth share in the joint 
“estate has been declared by a competent 
“Oonrt. Iclaim my right to collect the 
“rents in proportion.” Gooroodass admita 
that the right of Ramrunginese was declared, 
but asserts that she has divested herself of 
that right according to the terms of the 
ekrar. In this state of things, if we admit 
the ekrarnamaA or power-of-attorney to be 
genuine, of which we entertain grave doubts, 
the position of Gooroodass Roy is that of 
an attorney for the lady ; he, as member of 
“a joint family, is managing the share of 
another member of that family, and therefore 
his possession would not be adverse. Take 
away that ekrar, the right of the widow of 
Doorgadass Roy, namely Ramrunginse, to 
a one-foutth share of the joint undivided 
estate having been declared, any dispute as 
to the exercise of that right which, as in 
this case, has taken the form of an attempt 
on her part to exercise her legal rights by 
collecting her proportion of the rent, cannot 
came within the purview of Section 818 of 
the Code of Criminal Procedure, but must 
be dealt with as directed in our remand 
order, under Ciroular Order No. 10, dated 
18th April 1868, and Section 26 Regula- 
tion V of 1812, as amended by Regalation V 
of 1827. 

The order of the Deputy Magistrate is 
reversed. 


The 2nd August 1872. 
"Present: 


The Hon'ble Sir Richard Conch, Kt., 
Chief Justios, and the Hon’ble W. Ainslie, 
Judge. 

Nwisance—Penal Coda s. 290—Criminal Tres- 


— 3 Pubhe Ditoh or Drain—Cri- 
al re Code +. 436, 
Miscellaneous Criminal Case No. 154 of 
1872. 


Roopnarain Dutt and another, Petitioners. 


Baboo Romesh Chunder Bose for the 
i Petitioners. 


g 
Couch, C. J.— Tum Magistrate says, “from 
“the evidence recorded in this case, no other 
“charge than that of criminal trespass oan 
“be sustained” (a remark the justnoss of 
whioh we need not consider). “ The defend- 
ants themselves admit that their men threw 
earth which they dug from a tank in the 
public drain. This could not have bean done 
without trespassing on the sald drain. The 
object in this filling up a part of the drain 
with the earth might be an encroachment on 
the drain hereafter. This case might hava 
been dealt with as an obstruction if from 
the beginning the procedure laid down for 
such cases had been followed by the issue of 
the usual notice,”- . 

It is’ clear from this language, from his 
saying, “ this filling up a part of the drain” 
which refers to the throwing the earth into 
the drain, that the Magistrate considered and 
found that a part of what is called a drain 
had been filled up, and that the filling up 
was such as to cause an obstruction, because 
he says it ae have been dealt with as an 
obstruction if the procedure laid down for 
such cases had been followed. 

We have then to consider the fact that the 
persons who have been convicted did fill up 
a portion of a ditch or drain whioh formed 
part of the public way and which belonged 
to the public, and to an extent thai would 
interfere with the manner in which the pub- 
lic are entitled to use it. It would be an 
injury to the public, and In my judgment a 
nuisance within the meaning of Section 268 
of the Penal Code. Certainly, persons are 
not at liberty to place 2 quantity of earth 
upon any part of the publie road, whether it 
is a part which is actually used for the 
passage of vechicles, or not. In either case 
a person has no right to interfere with the 
use of it according to the public rights, 

Then this being, upon the evidence in the 
case, a nuisance, and punishable by Section 
290, which provides for the punishment of 
nuisances not otherwise punishable by the 
Code, by a flne which may extend to Ba. 200, 
the applicants have not been sentenced to a 
larger amount of punishment than might have 
been awarded for the offence whioh they 
ought upon the evidence to have been found 
guilty of. The case has been misunderstood 
by the Magistrate when he thought that it 
might be brought within the Section relating 
to criminal trespass; but acting under Seotion 
426 of the Code of Criminal Procedure, which 
is in my opinion a most wholesome provision 
of the law and should always be considered. 
when an application under Section 404 is 
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abvut to be made to the Court, I think we 
ought not to interfere with the conviction. I 
do not see any ground for supposing that the 
accused in this case have been prejudiced in 
uny way by the error of the Magistrate in 
convicting them under the wrong Section. 
The proceedings, therefore, must be returned. 


The 8th August 1872. 
Present : 

The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

Reference— Criminal Procedure Code s 

ferent View of Tovulescs by Sessions Dude 


Reference to the High Court under seo- 


tion 484 of the Code of Criminal Pro- |: 


osdure 
of B 


Ramdhun Mundle and others, Applicants. 


the Officiating Sessions Judge 


Áoom. 


Ainslie, J]—Tnr finding of the Magis- 
trate is sufficient to warrant the conviction. 
The Sessions Judge appears to come to take 
a different view of the evidence, but that is 
not ground for a reference. 


The 17ih August 1872. 
Present : 


The Hon'ble Sir Richard Couch, Kt., Chief 

‘ Justios, and the Hon’ble W. Ainslie, 
Judge. 

Magistrate's Powers— Diso 
1861 s. 250— Errorsons 
Judge acted on by Magistrate. 

(Miscellaneous Case.) 


Jint Sahoo, Petitioner, 


e—Act XXY of 
of Sessions 


versus 
Bheekon Roy, Opposite Party. 
Mr. M. L. Sandel for the Petitioner. 


Baboo Taruck Nath Sein for the Opposite 
Party. 


A Magistrate, after he has 
250 of the Code of 


the accused 


. Procedure, has | : 
power if cireumstances appear to him to require it, to 


and tore- 
that. 


and convict the 
was lod to enter 
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upon the second enquiry and second trial by an erroneous 
made by the Sessions is no 

order ma ai kiona Jn Judge ground for setting 

Couch, C.J—Is this case as the offence 
was one trinble by a Subordinate te 
of the first class, the Sessions Judge had not 
power to make the order which he made, 
and the case coming up to us under Section 
404 we decide that that order was an errone- 
ous one and ought to be set aside; but it 
does not follow from this that the subsequent 
proceédings before the Magistrate ought to 
be set aside, If the order of the Sessions 
Judge was essential to the action of the Ma- 
gistrate in again taking up the case and try- 


434— | ing: the accused, of course, the order being 


set aside, the other proceedings would also 
be set aside. But the Magistrate, after he 
had discharged the accused under seotion - 
250, had power, if circumstances appeared to 
him to require it, to take up the case again 
and to re- the acoused. He appears to 
have had ore him on the second occasion 
some fresh evidence upon which hè drew up 


ac e, and having heard the defence of the 
accused convicted him, which he had power 
todo, In whatever way the Magistrate was 


set in motion on the second occasion, there 
hlas been a proper conviction of the accused. 
The Magistrate might, and, indeed, ought to 
have taken up the case again, and to have 
tried it as he has done. Therefore I do not 
think that the circumstance that he was led 
to enter upon the second enquiry and second 
tiial by the Sessions Judge having made his 
order, is a ground for setting aside his pro- 
ceedings and the conviction. If that were 
now to be done, it would be the duty of the' 
Magistrate, upon the facts with which he is 
now acquainted, to take up the case and in- 
vestigate it. It would not be proper that a 
person who appears upon the evidence taken 
to have committed an offence should go en- 
tirely free and unpunished because the Ses- 
sions Judge had mede this order erroneously. 
A decision of Mr. Justice Kemp and Mr, 
Justice Glover, dated the 28th of March 1872, 
in the case of Mr. Casperssz and the Ranee- 
gunge Coal Company * has been read to us ; 


* The 28th March 1872. 
3 ; 
The Hon'ble F. B. Kemp and F. A. Glover, Judges, 
In the matter of F P. Casperas, Petitioner, 
vereus 


The Raneegunge Coal Company, Opposite Party. 
The Adeooate-General and Mr. M. L. Sandel for 
Petitioner. 


No ons for Opposite Party. 
J.—THis is an Deion oa tho part oF Ki 
H Gace vhs be e aig counsel to-day, 
—A 





. 


© Criminal 


40 


THE WEEKLY 


REPORTER. 


Rukngs. {Vol XVIII. 





, but that decision is not in conftict with what 
we now decide. It set aside the order of the 





pE 
dii 


Lal Singh, w 
case was heard 


Be ep 


discharge of the accused, and that the Judge was oom- 
petent under Section 485, if he t , to order 
the commitment of the accused. Not done so, 
and having acted under the alternative portion of Seo- 
tion 485, Judge Was bound to keep strictly i 
Cie tenna oi that ape Now, the terms of that 
on, in as as ternative ion of 
rach offences, 


wr 


from the 
decimon ; but, be that as it may, he has 
the case as the accused after taking 
and after due enquiry. We have not found any authority/ 
contrary to the learned counsel's contention with the 


a to as far zs we can 
telecine whioh he alludes to, a 
dismissed 
evidence 


doubted whether he could proceed 
latter portion of Section 485 in a case where 


under the 
Siena vie made, and the letter referred to 
him that he was in error in supposing that he 


f 


in this omse, and ıt oan hardly be said that the 

hes not been a one. e therefore think the 
order of the J ordering a further enquiry must be 
sot aside. 


concurring in the order to be passed), to guard m 
against i any opinion as to the dency or other- 
of made by the Deputy Magistrate. We 


us, and the Judge on 
the other hand says that he considers the enquiry not to 
have been a pro or sufficient one. I wish to avoid 
pledging m to any opinion as to the sufficiency of 
the enquiry. Itis enough for the purposes of this oase 





— w 


Sessions Judge ; but nothing was said as to 
what the consequences of setting it aside 
would be, that question really not arising in 
the case. 


~ ` The 28rd August 1872. 
Present : 


The Hon’ble Sir Richard Couch, Kt, Chief. 
Justice; and the Hon’ble H. V. Bayley, 
Judge. 

Jurisdiction— Magistrate. 


Referenoe to the High Court under Sedtion 
434 of the Code of Criminal Procedure 


by the Officiating Sessions Judge of 


Dacea. 
Joy Chunder Bundopadhya, 
versus 


Jhoroo Kopalee. 


One i has no authority to set aside the order 
apen rpi 


Reference.—I THINK that tho Magistrate's 
order in this case was es ; 

In the first place I do not see that the 
Magistrate had any authority to set asido 


any order of another y a passed under 
'Chapter XX Criminal ure Code. 


In the next place I do not see that the 


Deputy Magistrate's order was illegal, as the 


Magistrate says, 


; A notice was served on the defendant to. 


open a certain road. It was competent to 
him either to show cause why that road 
should not be opened, or to appeal toa Jury. 
He elected the former course. In showing his 
objection, he made certain statements the 
accuracy of which the Deputy Magistrate 
thonght should be tested by a local enquiry. 
There seems to me to be nothing in the law 
prohibiting the Deputy Magistrate from 
doing so. , 

I would, therefore, move the Court to set 
aside the order of the Magistrate of tle 
district, and restore the order of the Deputy 


Magistrate. 
Judgment of the High Court. 


Couch, C.J.—The order of the Magistrate 
should be annulled. The law did not give 
any appeal to him. He bad no authority 
to make the order which he did. 


1872.] 
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à The 24th August 1872. 


* Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 


Act II of 1867, B. C. ( Operation of). 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Officiating Magistrate of Moor- 
shedabad, 


The Queen 


versus 
Zohur Sheikh and others. ` 


A sentence of rigorous im ent in default of 
fine, passed upder Act II of 1867 (B. C.), was set aside, 
the notafleation of the Government extending the Act 
to Jungipore not having been published in three sunces- 
sive n of the Government Gazette. 

Reference.—On the 4th of June last, the 
Deputy Magistrate of Jungipore recorded a 
proceeding that it appeared that one Zohar 
Sheikh had committed the offence of gam- 
bling, and therefore summoned him for the 
7th of that month. 

On the 28th of June, the Deputy Magistrate 
fined the prisoner in the sum .of Ra. 20, 
and sentenced him in default to rigorous 
imprisonment for 10 days under Act IL of 
1867,—the Seotion nos mentioned, but pre- 
sumably under Section 4 of the Aot. 

In Section 2 of Act II of 1867 (B. ©.), it 
is provided that it shall be competent to the 
Lieutenant-Governor to extend by a notifica- 
tion to be published in thres successive 
numbers of the Calcutta Gazette all or any 
of the Sections of the Act. Now it appears 
that the notifleation extending the Act to 
Jungipore and Balighntta wa» ouly published 
ounce in the Gazette of November 17th, 1869, 
ip page 2042 of the Calcutta Gazette ; and 
asthe Act has therefore not been legally 
extended to Jungipore and Balighatta, I fear 
that the order of the Deputy Magistrate is 
illegal as being without jurisdiction, and 
must be reversed, 

Some months ago a case occurred in which 
the Joint Magistrate acquitted somé persons 
accused of gambling in Berhampore, on the 
ground that the notification exteuding the 
Act to Berhampore had been published iu 
one issue only of the Guzette, and I therefore 
reported the matter in order that measures 
might be taken to rectify the omission. Sub- 
sequently the notification extending the Act 
to Jungipore and Balighatta among other 
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places was published in the three successive 
Gnsettes of May 29th, June 5th, and June 
12th last. As, however, the offence in this 
case had evidently tnken pluce before June 
4th (vide pnra. 2), the Act had not nt that. 
time been extended according to due form of 
law. 

It appears to me that this is not a case in 
which it is necessary to call for any explana- 
tion from the Lower Court, 


Judgment of the High Court. 
Ainslis, J—We concur with the Magis- 
trate avd set aside the conviction nnd sen- 
tenes passed on Zohur Sheikh, and direct 
thas the fine, if levied, be refunded. 


The 24th August 1872. 
Present: : 


The Hon’ble Sir Richard Couch; Kt., Chief 
Justice, and the Hon’ble W. Aluslie, 
Judge. 


Aa XXV of 
tion — 
Court. 


s+. 308 and 404—Obastruc- 


861, 
ughfare — Jurisdiction — High 


Reference to be High Court under Section 
484 of the Code of Criminal Procedure 
by the Sessions Judge of tha 24-Per- 
gunnahs. ~ 


Messrs. Angelo Brothers, Petitioners, 
versy? Te 
Messrs. Cargill and Co, Opposite Party. 
The Advocate-General for the Petitioners. 


Messrs. J. W. Lowe and W. C. Trotman 
and Baboo Gocoolnuth Chatterjee for the 
Opposite Party. 


entering upon that enquiry, he ıs not acting within 
jurisdiction. 


Lf he decides any point of lew erroneously, 
under Section 404 of the Code; but if 


Couch, C. J.—In this case, which was re- 
ferred to this Court under Section 484 of the 
Code of Criminal Procedure by the Judge of 
the 24-Pergunnahe, the Magistrate had pro- 
ceeded under Section 308 of the Code of 
Criminal Procedure, and had made an order 
i 18—a 


42 Omminal 


w 


THE WEEKLY. REPORTER. Re&ngs. [Vol. XVIIL 


a U 


which the Sessions Judge says he is of opinion 
wns in excess of his jurisdiction and ought 
to be quashed, 

Section 808 gives powér to the Magis- 
trate, whenever he considers that there is 
any unlawful obstruction or nuisance whioh 
should be removed from any thorough- 
fure, to make an order calling upon the per- 
gou causing the obstruction or nuisance to 
remove it or to show cause to the contrary. 

In this case, cause was shown by the per- 
sgons upon whom the order was made—Mensrs. 
Angelo Brothers; and the Magistrate entered 
upon the enquiry. Now, when oause is 
shown, it is the duty of the Magistrate to, 
and he must, enquire whether there is a 
thoroughfare within the menning of the 
Section, and whether there is an obstruc- 
tion, It pannot be said thet, in entering 
upon thatenquiry, he is not acting within 
hie jurisdiction. If, in the course of the 
enquiry, he decides any point of law errone- 
ously, the case may be taken up by tbis 
Court under Section 404 of the Code of Cri- 
minal Procedure ; but if there is evidence be- 
fore him, and he decides upon it, although 
his decision upon the evidence may be an 
erroneous one, yet if there is no error in 
law, the case does not come within Section 
404; nor is an erroneous decision upon the 
evidence an excess of jurisdiction which 
would enable this Court to interfere under 
ifs general power of superintendence. 

With reference to what is an excess of ju- 
risdiction in cases of this kind, or a want of 
jurisdiction, the language of Lord Deuman in 
a leading case upon questions of this descrip- 
tion may be usefully quoted. It is in the 
case of the Queen versus Bolton, in the Ist 
Volume of the Queeu’s Bench Reports, page 
66. There an order had heen made by Ma- 
gistrates under on Act of Parliament, which 
gave power to them in certain cases to make 
orders for giving up possession of land to the 
Church Wardens and Overseers of a Pariah; 
und the case being brought before the Court 
of Queen’s Benoh by a certiorari, Lord Deu- 
mun, in his judgment,—having stated that 
there were two points mude, first, that the 
proceedings all being regular upon the face 
of them and disclosing a case within the juris- 
diction of the Magistrates, the Court could 
not lovk at affidavits for the purpose of im- 
penching their decision ; and the second, that, 
even if the affidavits were looked at, the case 
would be found to be one of conflicting evi- 
dence in which there was much to support 
the conclusion to which the Magistrates had 
come,—says: “ The first of these is a point 


° 
of much importance, because of very géneral 
application ; but the pringiple on which it 
turns is very simple: the difficulty is always 
found in applying it. The case to be sup- 
io is one like the present, in which the 
egislature has trusted the original—it may 
be (as here) the final—ju isdiction on the 
merits to the Mngistrates below ; in which 
this Court has no jurisdiction as to the merits 
either originally or on appeal. Al that we 
can then do, when their decision is complain- 
ed of, is to see that the case was one within 
their jurisdiction, and that their proceedings 
on the face of them are regular and accord- 
ing to law. Even if their decision should 
upon the merits be unwise or unjust, on these 
grounds we cannot reverso it.” 

And then, in the subsequent paragraph with 
regard to the objection of vant OF jurisdic- 
tion, he says: “But where a charge has 
been well laid before a Magistrate, on its face 
bringing itself within his jurisdiction, he is 
bound to commence the enquiry : in go doing 
he undoubtedly nots within his jurisdiction : 
bpt iv the course of the enquiry, evidence 
being offered for and against the charge, the 
proper, or it may be the irresistible, conclu- 
sion to be drawn may be that the offence has 
not been committed, and so that theo 
case in one. sense was not within the joria- 
diction. Now to recelve affidavits for the 
purpose of showing this is clearly in effect 
to show that the Mayistrate’s decision was 
wrong if*he affirma the charge, and not to 
show that he acted without jurisdiction ; for 
they would admit that, in every stage of the 
enquiry up to the conclusion he could not 
but have proceeded, and that if he had come 
to a different conclusion his judgment of nc- 
quittal would have been a binding judgment, 
and batred auother proceeding for the same 
offence. Upon principle, therefore, afda- 
vits cannot be received under such circum- 
stances. The question of jurisdiction dogs 
not depend on the truth or falsehood of the 
charge, but upon its nature: it is determin- 
able on the commencement, not at the con- 
clusion, of the enquiry : and nffidavits, to be 
receivable, must be directed to what appears 
at the former stage, and not to the facts dis- 
closed in the progress of the inquiry.” 

Here, if the Magistrate has come to a 
wrong conclusiou upon the evidence, it does 
not affect his jurisdiction, He bad jarisdic- 
tion to enquire, and if there was, as in this 
case, evidence before him, he cannot be sgaid . 
to have exceeded his jurisdiction, although 
hie conclusion may not be the conclusion 
that ought, in the opinion of the Sessions 


1872.] Criminal 


THE WEEKLY REPORTER. 


Rulings. 48 





e 
Judge or of us, to be drawn from the evi- 
dence. The Magistrate had to decide whe- 
ther there was a thoroughfare. and whether 
there was an obstruction ; it was not neces- 
gary to determine what is meant by 
thoronghfare ; whether a public way along 
which all persons havea right to pass and 
repass, or a way along which only some 
persons have a right to pass and repass. In 
either case, there was evidence upon which 
the Magistrate might find that there was a 
thoroughfare. ‘There was evidence, especi- 
ally what Mr. Lowe referred to, vis., the 
statements of the partles-themselves, that it 
was a public thoroughfare, and there certain- 
ly was abundant evidence that it was a way 
which was used by a considerable number of 
persons, The Mayistrate, therefore, had evi- 
dence before him; and there has not been in 
this case either an erroneous decision upon a 
point of law or an acting witbout jurisdic- 
tion or in excess of jurisdiction, 

The proceedings must be returned: the 
Court makes no order under Section 404. 


The 29th August 1872. 


, Present: 
The Hon'ble H. YV. DT and Dwarkanath 
Mitter, Judges. 
Aol XXV of 1861 ss. 15, 2 gaa 68—Joiat’ 
Maguirate— Complat 


Reference to the High Court by the 
Sessions Judge of Dinagepore. 


Roy Luchmiput Singh, Petitioner. 


Mr. R. T. Allan and Baboos Sreenath 
Doss and Rashbehary Ghose for the 
Petitioner, 


Procedure, to initiate without any formal 
complaint against parties other those mentioned in 
the original complaint. 


Reference.—THe question that has arisen 
is this, whether a Joint Magistrate, to whom 
acase hos been duly made over by the 
Magistrate, is authorised to take up the case 
and summon other parties than those imine- 
diately mentioned in the original complaint 
if in the course of the trial he finds grounds 
. for so doing. 

It appears that the Officiating Judge who 
hes been in charge duiing my absence on 
leave has reversed in uppeal an order of 


this trial passed by the Joint Magistrate, on 
the ground that the case as taken up 
against the appellant was not made over to 
him for trial, but that his proceedings against 
the appellant were such as are contemplated 
in Section 68, Code of Criminal Procedure, 
‘and consequently only cognizable by the 
Magistrate of the district, 

As presumed by the Magistrate in his 
third para., I think it probable that the 
Officiating Judge was in ignorance of the 
original case being made over in due form. 

I feel no doubt myself that, under the 
circumstances, the Joint Magistrate had 
power to proceed agninst the appellant ; but 
as the matter is of some importance, I remit 
the papers for the opinion of the High 
Court. . 


Judgment of the High Court. 


Bayley, J.—Reading Sections 16, 28 and 
68 of the Code of Criminal Prooedare 
together, I am of opinion that the Joint 
Magistrate had jurisdiction to act as he did: 
in this case. 

Mitter,, J.—I am of the same opinion. 
Assoming that the charge subsequently 
brought against the petitioner Luchmiput 
Singh was not covered by the order of refer- 
ence issued by the Magistrate of the district, 
it appears to me clear that the Joint Magis, 
trate had power, under Section 68 of the’ 
Code of Criminal Procedure, to initiate pro- 
ceedings against the petitioner without any 
formal complaint. Section 28 of that Act 
says :—“ The Local Government may invest 
“any person with the powers of a Magis- 
“trate or of a Subordinate Magistrate of 
“ the first or second olass, as described in. 
“the Inst preceding Section, with a view 
“to the exercise by such person of such 
“powers under this Act or onder any 
“special or local law.” The Joint Magis- 
trate has been vested by, Government under 
this Section with all the'judicial powers of 
the Magistrate of the district, aud it follows 
therefore that the Joint Magistrate was 
authorized, under Section 68 of the Criminal 
Procedure Code, to initiate this case exactly 
in the same way as the Magistrate of the 
distriot could have done, that is to say, 
without any formal complaint. Otherwise a 
Subordinate Magistrate who is in charge of 
a division of the district would be compe- 
tent to exercise the powers conferred by Beo- 
tion 68, whereas a Joint Magistrate who pos- 
sesses all the powers of a Magistrate would 
not be competent to proceed under that 
Section. 
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The 29th August 1872. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Daily Fine—Bye-law—High Court (Estra- 


ordinary Powers ). 


Reference to the High Court under Seo- 
tion 484 of the Code of Criminal Proce- 
dure by the Officiating Sessions Judge of 
Hooghly. 

W. N. Love, Petitioner. 


Pere se ce ene trie al haviig lofeinged 


Referencs.—Tun petitioner, W. N. Love, 
has been convioted 
under Section 18 of 


other building , the Howrah Muni- 
about jo, be erected ot cipal Bye-laws qnot- 
ea aa ed in the margin and 
not pa inado of graas fined 1 rupee for in- 
leaves or any other ~  fringement thereof, as 


mable materials. The Com- 
Inismoners may from time 
to time notify what bazars 
and roads come under the 
above denomination, 


the Bye-law). 
An order of this: description has been held 


not only to be contrary to law but to vitiate 
the entire conviction (see In re Sagor Dutt,* 


well as ordered to 
pay a daily fine of 


until he complies with 





* Tho 10th September 1868. 
Preesni: 
The Hon'ble J, P. Norman and J. B. Phear, Judges. 
In the matter of 
Sagore Duti—The Queen 
Ferris 
The Justices af the Pesce for Calcutta. 


The accused was convicted by a Justice of the Peace 
for keeping a warehouse for jute without a license, and 
daily an 

25, The case was brought before the High Court 


2 rupees (I presume!’ 





° 
1 Bengal Law Reports, 41, Or. Cr.), and 
following that rule I feeb bound on peti- 
tioner’s application to submit the proceed- 
ings, under Section 484 of the Code of Cri- 
minal Procedure, to have that order sət aside, 


Judgment of the High Court. 


Mitter, J—We think that the daily fine 
of 2 rupees was illegal, and onght to be set 
aside. But, under the circumstances of this 
case, we do not think it necessary to exer- 
oise our special powers of discretion by 
setting aside the fine of 1 rupee, which was 
inflicted upon the prisoner for an offence 
actually committed. The conviction on that 
offence is not bad in law, and we do not sea 
any reason for exercising our extraordinary 
powers by setting aside that conviction. 





The 29th August 1872, 
Present: 


The Hon’ble H. V. Bayley and Dwarka- 
‘ nath Mitter, Judges. 


Act XXV of 1861 $. 290—Reoognizance. 


Reference to the High Court under Seo- 
- iion 484 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Dacca. 
The Queen 
versus 
Komodinee Kanth Banerjee Ohowdhry. 

It is and to Seti Code of 
ininal Peod a wake t mond roogi oo before 
the period flxed in the first recognizance expired, 

Reference.—Tuis case is similar to one 
Ireferred in my letter No. 704 of 265th 
June last from Furreedpore. During the 
pendency of one recognizance for a time of 
one year, the Deputy Magistrate has oalled 
on the applicant to execute a second engage- 
ment for a similar period. 





the accused for an offence which had not been committed, 
and that the conviction was therefore bad. 


The judgment of the Court was delivered as follows 
by— 


im a further fine of Ra. 25 for every day 
Y the warehouse was kept for storing after the 
was in fact an adjudication 


tion must either be wholly good or wholly bad. Part 
of it being bad, it is bad and must be set 
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Now the form of recognizance presoribed 
by the Code is #erfeotly general, and seems 
simply to declare that the recognizant is 

a turbulent character and must be subjected 
toa special restraint ; so that if, at the suli 
of A, a recognizance were taken from B, 
and he broke the peace ultimately against G 
and not A, I have no doubt that hie recogni- 
xance might be forfeited. I do not think 
therefore that it can in any way be urged 
correctly that the recognizances were re- 
quired in reference to separnte transactions, 


Under these circumstances it appears to 
me that the Deputy Magistrate’s order of 
the 16th June last, requiring the applicant 
to execute a recognizance for a term of one 
year during the pendency of a similar reong- 
nizance, was illegal under Section 290, and 
I beg therefore to refer it to the Court in 
order thnt ıt may be quashed and the Depnty 
Magistrate may be directed to proceed ac- 
cording to law. 


I wish to make no remarks as to the pro- 
ptiety or otherwise of the order, but simply 
as to its legality. 


Judgment of the High Court. 


Mitter, JWe concur with the Officiat- 
ing Sessions Judge in holding that the 
second recognizance was f{llegal. The firs 
reootnizance was general and unlimited in 
ita terme according to the form given in the 
Jaw, and it is therefore clear that to take n 
seoond recognizance before the period fixed 
in the firat recognizance would be a virtual 
jnterferenca with the provisions of Seo 
tion 290, Indiau Criminal Procedure Code. 


The 8rd September 1872. 
Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley, 
Judge. 


Jury (wrong Verdict)— High Court. 
The Queen 
versus 


Nidheeram Bagdee and others, Appellants 


Committed by the Magistrate, and tried by 
the Officiating Additional Sessions 
Judge of 24-Pergunnahs on a charge of 
dacoity. 


Mr. H. E. Mendies for the Appellants, 


Where a jury convicted a prisoner contrary to the 
charge of the Semions Judge, which charge was held 
by the High Court to have been a proper charge, the 
High Court refused to interfere, although it concurred 
with the Sessions Judge in thinking that the verdiot of 
the jury was not correct. The oase was one in which 
an application could be made to the Government, but as 


Couch, C.J.—It is provided in the Oode 
of Criminal Procedure that whete the con- 
viction is on the trial by the jury, an eppeal 
shall only be admissible on a matter of law. 
In this case, as 1egards the five prisoners 
whose petitions are now before the Conrt, 
there does not appear to ~an any mis- 
direction by the Judge. ». 7 18 right 
to do he has in his charge to the jury 
dealt with the cases of the different prisoners 
separately. He first gave the jury his direc- 
tion with regard to the parties who were 
accused of having committed the dacoity, 
and then he dealt.with the case of the sixth 
prisoner, Prosunno Coomar Banerjee, who 
was charged with abetting. It does not 
follow from its being the opinion of a Bench 
of this Court before which the case of 
Prosunno Coomar came that there was a 
mis-direction in consequence of which the 
learned Judges thought he ought to be 
acquitted, that there is any misdirection as 
regards the other prisoners. In fact the 
Judge properly directed the jary as regards 
them. He pointed out that ns to two of 
them there were the confessions before the 
Magistrate which might be considered by the 
jury as corroborating the evidence of the 
accomplices, As to the other three, he told 
the jury, and properly, that the accomplices 
were not corroborated, and he directed the 
jury that it would not be safe to convict 
them without corroboration. Notwithstand- 
ing that, the jury did convict them. The 
Judge has said that he does not approve of 
that verdict because the conviction reats 
upon the testimony of accomplices only, but 
he adds to that, “the Court cannot say that 
any injustice hos been done.” What he 
means by that, I do not precisely know, 


. | The case stands thus; the jury have, contrary 
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to the direction of the Judge, exercised a |’ 


power which they possessed of convicting 
the prisoners. There is no matter of law 
upon ‘which there can be an appeal to this 

ort, and no matter, in my judgment, upon 
which this Court bas power to set aside 
the verdict of the jury and to direct an 
acquittal. 


A: decision of this Court® has been handed 
up tous, With every respect to the learned- 
Judges who made that decision, I am unable 
to concur with them. I think the proper 
course in this case is not for the High Court 
to set aside the verdict of the jury and 
acquit the prisoners, but that it is a case in 
which an application may very properly: be 
made to the Government, and it will be 
supported -by the opinion which has been 
expressed “by the Judge that he did not 
approve of the verdict of the jury, in which 
we concur. As regards any order of this 
Court, the petitions of these five prisoners 
must be rejected. 





The 2nd April 1870. 
"Present 1 
The Hon'ble F. B. Kemp and E. Jackson, Judges. 
The Queen 


vercus 


Shib Chunder Mundle, Appellant, 


Commitied by the Magisirais, and tried by the Sessions 
Judge of 14-Perguanahs ca a charge of forgery. 


Mr. R. E., Twidale and Baboo Nil Madhub Sein for 
the Appellant, 


J—Tum prisoner has been oonvisted of the 


uine d and sen- 
wing as gen A forge ee mi: 
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The 5th September 1872, 
Present: ° 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Forgery—Cheating—Aot XLV of 1860 
ss, 485 and 468. 


The Queen 
versus 
Banessur Biswas, Appellant. 

Committed by the Deputy Commissioner, 
and tried by the Officiating Judicial 
Commissioner of Assam on a oharge of 
Sorgery. 

Mr. Munmohun Ghose for the Appellant. 


HELD, that where a person's object was to deceive his 
by falsifying acoount-books which were in his 


Bayley, J—Tuis is « case in which the 
Judicial Commissioner and the jury of 
Nowgong in Assam have unanimously found 
the prisoner guilty under Section 468 of the 
Indian Penal Code; and as it is admitied that 
there was no misdirection to the jury, the 
law would not admit of our A A 
with the conviction by the said Judge and 
the jury. 

We are, however, pressed with two points 
by Mr. Ghose for the prisoner; firstly, that 
the conviction should have been under Bec- 
ion 465, and not Section 468, of the Indian 
Penal Code; and, secondly, that the floe of 
Rs. 120 should not have been imposed 
on the prisoner. , 

Without entering further into the case, lt 
is quite clenar from the facts recorded on the 
evidence that the cashier’s books were 
iltered when in his charge “ for the purpose 
of cheating,” Section 468, and the case 
therefore falls under Section 468. 

The sum of Rs 120 charged to the 
orisoner were merely expenses to recoup 
Government for the logs which it may have 


weurred in prosecuting, and in paying wit- 


108608. 

I would reject this appeal. 

Mitter, J—I am of the same opinion. It 
»ema to me clear that the object of the 
prisoner was to deceive his employer by 
‘alsifying the account-books which were in 
his custody; and as such deception was likely 
to caase damage to his employer, the con- 
viction ander Section 468 appears to me to 
be right. 
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The 9th September 1872. 
eats 


Present: 


The Hon’ble Bir Richard Couch, Ki., Chief 
Justice, and the Hon’ble H. V. Bayley, 
F. B. Kemp, Dwarkanath Mitter, aud 
W. Ainslie, Judges. 


Jurisdiction—Breackh of the Peace—Riot— Hant— 
Act XXV of 1861, s. 62. 


Reference to the High Court under Seo- 
tion 484 of the Code of Criminal Pro- 
cedure by Mr. C B. Garrett, Officiating 
Sessions Judge of Dacca, dated the 15th 
July 1872. \ 


Bykuntram haha Roy and others, 
versus 
Mesjan. 
The Advooatse-General and Baboos Moki- 


nce Mohun Roy and Doorga Mohun Doss, 
in support of the reference by the Judge. 


Mr. Woodroffe and Baboo Romesh Chunder 
Mitter, in support of the Magistrate’s order. 


pope aera oi other offlocr 


„a i t 
e a He 
estate on i on the ground that 
order is to prevent a riot or an affray. 

Turse case was referred to a Full Bench 
by Kemp and Glover, J.J. with the following 
remarks :— č . 

Kemp, J.—The question before us is 
whether a Magistrate or other officer exer- 
cising the powers of a Magistrate can legally 
issue an, order, under Section 62 of the Code 
of Criminal Procedure, prohibiting a land- 
holder from holding a Aawé on any particular 
spot on his estate on particular days, on the 
‘ground that such order is likely to prevent a 
ript or affray. 

There are conflicting judgments on this 
point. We refer to the 4th Vol, Weekly 
Reporter, pee 12, Criminal Rulings, Seeb 
Chunder Bhuttacharjee vs. Sadut Ali Khan 
and others; and the 1lth Vol, Weekly, 
Reporter, page 5, Criminal Ralings, case of 
Kalika Pershad and others. 

We therefore refer the case to the Fall 
Bench for decision. The question we would 
submit to the Bench is— 

Whether a Magistrate or other offlcer 
exercising the powers of a Magistrate is 
legally competent to issue an order, under 
Section 62 Act XXV of 1861, probibiting 
a land-holder from holding a Aaué on any 


particular spot on his estate on particular 


-| days, on the ground that such order is likely 


to prevent a riot or affray, or because a riot 
or affray has already occurred. . 

The case came on for argument before 
the Fall Bench on the 22nd Augast 1872. 

Mr. Woodroffe—The facta of the case 
are these. Mr. Wells, the Magistrate of 
Humedpore, by an order, dated the 3rd 
May 1872, statee—“I: is urged by the 
“leaders for Bykanto Ram Roy that he is 
“old and that his semindaries are worked 
“by his son. This is nowhere shown it 
‘evidence ‘and is not probable, for it is else-. 
“where urged that Bykunto Ram Roy has 
“been bound down to keep the peace.” The 
Magistrate then goes on to deal with the 
question of keeping the peace, which I 
do not understand is any part of the present 
question. ° 

“Tt must ~ membered” (he proceeds) 
“that Fureedp >owned for lattials and 
“ furnishes ea cael to all neigh- 
“bouring districts,” ‘ar pointing out 
an alleged discrepanoy in evidence, he 
says—“ I consider the probability‘of a breach 
“ of the peace taking place established, and the 
“necessity of binding down both parties 
“satisfactorily shown.” The Maglerrate 
then ordered that & bond should ve taken 
from both parties, and his order conclades as 
follows :—“ Moreover, I fear that thie may 
“ not be sufficient to prevent a riot or affray, 
“if the new market-place is allowed to con- 
“ tinue to be held in such close proximity to 
* the old one, and on the same days, and at 
“the same times. The old excuse is of 
“ course urged that there is great zulum and 
“extortion in the old market, and it is pre- 
“ tended that the villages have set up the new 
“ one themselves. Nothing of this ia proved 
“or attempted to be shown. In short, if an 
“ opposition market was set up for such an 
“object, a place in the immediate vicinity 
“to hold it would hardly have been selected. 
“ The real secret crops up when the mooktears 
“for Bykunto Ram urge that they do not 
“ {ores men to go to the new market for they 
“ have no tolak in the new market, and evéry 
“one would oome voluntarily. It isa well- 
“known fact that to induce people to come, 
“every xemindar always commences by 
“taking no ¢olaA. There can be no doubt 
“ Bykunto Ram, who has been and is at 
“enmity with Beepean Roy, only institut- 
“ed this new market to cut out and destroy 
“the old one. Had he done it merely with 
" a view of relieving the ryots from oppres- 
“ nion, he could have set up the new market 
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“a mile or two off and had it on different 
“days. I consider that if the new market 
“at or near Baiisrusses is allowed to be 
“held on Tuesdays and Saturdays, the 
“same days as market, is held at Rajapore, 
“only a fow yards distant, that riot or affray 
“may ensue, I accordingly by this written 
“order, under Section 62 of the Procedure 
“Code, direct Bykunto Ram and every one 
tin his sérvice not to hold, or countenance, 
“ or encourage the holding of a market at or 
“near Batisrusseee on Tuesdays and Satur- 
“days, and I further order that no person 
“or persons assemble and create a market 
“ on those days at or near Batis: ussee.” 

Mr. Qarı ett, the Officiating Sessions Judge, 
has referred the matter under Section 434 of 
the Code of Criminal Procedure. 

The first question which appears to me to 
arise under this state of facts is, whether there 
could have been any reference by the Officiat- 
ing Sessions Judge of Dacea to this Court; 
whether this Court, in other words, is compe- 
tent to deal with it onder Section 404. I 
contend that the order of the Magistrate 
under Section 62 is not a judicial proceeding 
or a proceeding of Court, but an order 
passed by an officer, in discharge of his exe- 
cutive duties, for keeping the peace of the 
district over which he has charge; and if any 
one thinks that his rights are invaded by that 
order, he must proceed according to law. 

Tha Advocate-General.—I object to this 
question as being one that has not been 
referred to the Full Bench. When the case 
goes back, the Division Bench will deal with 
that question as it pleases. 

Mr. Woodroffe—When a question is 
referred to the decision of a Fall Bench, it 
is at all times competent for any of the 
parties interested in the matter to show that, 
in point of faot, the question does not arise 
atall. [Cowch, C. J.—Have you any autho- 
rity to show that when there is a reference 
to a Full Bench, the Full Bench is bound to 
entertain an objection as to a question not 
referred to them?] There are decisions of 
the Court in which it has been so held. 
[ Mitter, J.— When a point has been properly 
referred, that is the only point to be deter- 
mined and the only point to be orgued.| 
That.is just tI am endeavouring to do. 
[ Couch, C.J.—I think you ought to be 
limited to what is referred to the Full Bench, 
unless you can show us any authority to the 
contrary.] With the Courte permission, I 
shall cite my authorities on this question here- 
after. Meanwhile I shall direct the Court’s 
attention to the question which has been 





referred for decision, vis., aa to the legality 
of the Magistrate’s order under Section 62. 
In the case of Abbas Ali Chowdry vs. Illim 
Mesh (14 W. R., 46), it was held by a Full 
Bench (Phear, J., dissenting) that an order 
passed by a Magistrate under Section 62 was 
not of the nature of a judicial proceeding, 
and could not therefore be interfered with 
by the High Court under Section 404. I 
am referring to this case to show what the 
powers of a Magistrate are under Section 62. 
Another portion of the decision had refer- 
ence to the question as to what the High Court 
could do under Section 404. The judgment 
of the Chief Justice deals solely with the 
question relative to Section 62, and shows . 
clearly why a Magistrates order is not 
and never was intended to be regarded as a 
judicial proceeding. That, then, being the 
nature of the order passed Dy the Magis- 
trate, the Officinting Sessions Judge, says 
with reference to it—“It appears to me 
“that the order passed by the Magistrate 
“ under Section 62, Criminal Procedure Code, 
“is wrong in law and principle, It is said 
“by the Magistrate that this kaut has been 
“established only with a view to draw cus- 
“tom from Beepeen Bebary’s old one, and 
“thus to. touch him in the most sensitive 
“ part of his nature, ù ¢. his pocket; but it ` 
“is the right of every xemindar primå facie 
“to establish a'mnrket in his land: if he 
“hes a right to do this, it cannot signi- 
“fy what motive actuates him to use that 
“right. Had the Magistrate found that 
“no measure he would use would pre- 
“vent Bykunto and Beepeen Behary from 
“fighting about the market, I think he might 
“legally have passed an order enjoining the 
“parties to disodntinue their markets ; but 
“Jo prohibiting one market and leaving the 
“other untouched, le seems to me to have 
“ passed an order that could only legally be 
“ passed by a Civil Court, after an investign- 
“ tion of the respective rights of both parties.” 
I apprehend that if a Magistrate finds that 
amon insists in doing an act, which in itself 
may be a legal act, for the purpose of causing 
annoyance or injury to others, and that the 
act is one which, when done, will cause 
riots and sfirays, and particularly in a 
district where the records of this case show 
that the affrays which take place io this 
district are not altogether of the most 
harmless character, but are attended with loss 
of life, great brutality, and injury to very 
many parsons, the Magistrate is juatifled to 
pass an order under Section 62 directing the 
person to abstain fromthatact. The Officiating 
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“merely because euch exercise may require 
“vigilance on the part of the Police, and 
“may, in the absence of such vigilance, lead 
“to an affray.” Now, the Magistrate of 
Farreedpore has certainly not laid himself 
open to such remarks, because it appears 
that he did pass an order binding both parties 
down to keep the pence ; but fearing that this 
would not be sufficient to prevent a riot or 
affray, he made an order under Section 62 
also. The effect of the decision in the 4 
Weekly Reporter would appear to be to relieve 
the Police from the discharge of their duties 
in a case where a breach of the peace is 
likely to take place ; and it seems to me that 
po order was passed more likely to lead tos 
breach of the peace then the order passed in 
the 4 Weekly Reporter, p. 12. [Kemp, J.— 
That is the view which was taken by the 
Sudder Nizamut Adalut. There isa Circular 
Order of the late Nisamot Adalat almost 
in the same words as Mr. Justice Trevor's 
judgment] In the 11 kly Reporter, 
p. 5, the case was one in 4 a Magis- 
trate ordered the rival holders ÒN `*o auts 
to abstain from holding their Aana on the 
same day upon adjacent pieces of ẹ ound, 
as he apprehended a continuance of riots 
and affrays, and annoyance or injury to 
persons lawfully employed in them; and it 
wos held that the order was strictly within 
the provisions of Section 62, and the High 
Court refused to interfere with it. [ Mitter, J. 
—What is the duration of the injunction 
in this case ?] So long as there was another 
merket (Beepeen Behary’s old one) held on 
Tuesday and Saturday, Bykunto was not to 
hold a new market in the immediate vicinity 
onthe same days. [Kemp, J.—If the Magis- 
trate has not power to issue an injanotion 
not to hold the market on a particular day, 
may he not prevent the holding of a Aaut 
on any day at all?] There is a plein rule 
for constrning Acta of Parlinment, vis., that 
an Act must be construed with reference to the 
object for which a power is vested Ina person. — 
(Kemp, J.—Peaco is the object in this.] If 

the Magistrate should be of opinion that 
the holding of a market at all would lead to 
a breach of the peace, there can be no doubt 
that he would have a right to prevent the 
owner of it from holding that market. 
[ Mitter, J.—Does not the Magistrate goa 
little too far in this case in saying that by 
merely causing a market to be held in a new 
spot, it will lead to a perpetual breach of the 
peace ?] What the Magistrate mennt was, 
that whereas a market is to be held at Batis- 
russes on the same day as the markot is 


Sessions Judge puts the case as an infringe- 
ment of a civil ryght of the parties, It may 
however be a question, I think, whether a 
semindar has a right to open a kawt in his 
roperty. It may be that the right to estab- 
ish such a market or fair may require the 
concurrence of the Civil authorities, The 
mere collecting of persons might in itself 
be a nuisance and could only be allowed by 
prescription or grant from the Crown. But 
however that may be, it certainly cannot be 
said that any man has a right to open a 
haut and get a collection of persons together 
with what is on invariable adjunct of a Aast, 
—a sufficient band of lattinls, Protection 
should not only be given to those persons 
who goto the market, but also to prevent 
others from being taken nolens volens to the 
new market, aud that I think is generally 
the effect of establishing a new market. It 
cannot be sald that a Magistrate cannot say 
upon what days markets shall be held. 

oreover, the language of the Section itself 
seems to point in no doubtful way to this, 
that the Magistrate should in certain cases 
interfere with the ordinary rights and enjoy- 
ment of property. 

The two decisions which have led to this 
reference are reported iu 4 Weekly Report- 
er, p. 12, and 11 Weekly Reporter, p. 5. 
Now, Section 62 has æ very much wider 
scope than simply referring to nuisances. 
There are other Sections in the Code which 
deal with nuisances, such os the Section re- 
lating to the fouling of water, the leaving 
uuprotected the sides of a tank, the placing 
of obstructions upon a publio high road, &e. 
But Section 62 has not reference so, much 
to the act itself as to the consequences 
likely to result from it [Cowoh, C.J.— 
Section 68 says that the obstruction, &o., 
must be an uvlawful one, i. e„ a public nul- 
sance: Sestion 62 does not say so.] No, 
aud for a very good reason. tion 62 Is 
a wider one; it is not limited to the doing 
of unlawful acts, bat rather says that the 
Magistrate may direct a person to abstain from 
a certain act which may be lawful or un- 
Inwful in itself. The cose in the 4 Weakly 
Reporter was hardly on all fours with the 
present proceeding. In that case it was held 
that a Magistrate could nor, under Section 62, 
interfere with the Civil mghts of a land- 
holder to establish Aawés within his estate 
and to hold them any day most convenient to 
him ; and Trevor, J., said—“ I am clearly of 
“opinion that these words do not authorize a 
“Magistrate to interfere with the exercise of 
‘any of his ordinary rights by a landholder, 
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held at Rajapore, it appears to me that 
-~ riot or aftray may ensue; and I therefore 
direct that such market shall not be held so 
long as it is held on those days, and so long 
as the holding of that market is likely to 
lead to a breach of the peace. [ Mitter, J.— 
Would not that order be too indefinite—" so 
long as?”) It is an order by an exe- 
cutive offloer, and he can rescind it when 
he sees it necessary. [ Couch, C. J.—If the 
order is defective in that respect, it can be 
amended.] Just so; but, as it stands, the 
simple question is whether or not, the 
Magistrate is competent to issue an order 
under Section 62, prohibiting a landholder 
from holding a aut on any particular spot on 
his estate on particular days, on the ground 
that such order is likely to prevent a riot or 
affray, or because a riot or affray has already 
occurred. e [ Mitter, J.—The Magistrate 
can pass an order under this section only 
when an affray is likely to ocour, and not 
when one has actually occurred.] [Coxch, 
C. J.—He did not pass the order because an 
affray has occurred, but because (from previ- 
oas affrays having occurred) others are likely 
to oocar.] [Mitter, J.—Then the past riots 
are referred to only as evidence of fature 
riots likely to ocour.] Just so. 

On the first point, vis., whether there can 
be a reference by the Officiating Sessions 
Judge under Section 484, and whether this 
Court can deal with such reference under 
Bection 404, I would refer to the Full Bench 
Roling in the 7th Weekly Reporter, 135, 
where, upon a reference by Bayley and E. 
Jackson, J.J., it was held that “the point 
which has been referred to us does not arise ; 
the case will go back to the Division Bench 
which referred it.” So fn the Fall Bench 
case, reported in the 6th Weekly Reporter, 
Miscellaneous Rulings, 72, the Court said that 
it was unnecessary for them to determine the 
point which had been referred for their deoi- 
sion, and that if they were to determine that 
point their decision would be a mere obiter 
dictum. A case can only be referred toa 
Fall Bench when there is a point for judicial 
decision arising out of a conflict between two 
judicial decisions. In this case as there is 
no judicial decision, no point can be referred. 
[ Couch, C.J.—This is a criminal case and 
sent up to the High Court by the Sessions 
Jndge under Section 484.] To another 
Bench. [Cowch, C.J.—No, to the High 
Court under Seotion 485, which is wider in 
its terms than Section 404.] Ifyour Lordships 
think so, I suppose I cannot raise the qnes- 
tion, [Couck, CJ.—The question ought 


to have been raised before the Division 
Bench.| [ Kemp, J.—Mir. Kennedy appeared 
and did not raise that question] I am 
informed. [ Couch, C.J.—We must take what 
Mr. Justice Kemp says as having taken place 
in the Division Benob.] Certainly, but it 
is open to Counsel to bring certain facts 
before the Court by way of a reminder, 
However, as that point has been ruled against 
me, I do not p to argue it any longer, 
but will leave the case in your Lordilla 
hands with regard to the other question as to 
the competency of the Magistrate to pass 
such an order under Section 62. [ Couch, 
C.J.—There was a case in the Bombay 
Court (6 Bom. H. ©. Rep., Crown Cases, 36) 
where we had to consider the validity of a 
Magistrate’s order under Section 62, and we 
held that it was valid.) 

Baboo Mohiacs Mohun Roy (contra).— 
Constructions npon the cases in the 4 Weekly 
Reporter, and the 11 Weekly Reporter have al- 
ready been laid before your Lordships by the 
lesrned Counsel on theopposite side. There was 
an earlier case which arose in the year 1868, 
immediately after the passing of Act XXY of 
1861, In'that case a reference was made to the 
High Court by the Sessions Judge of Backer- 
gunge, and the question raised in that reference 
is precisely the’ same as the one that is now 
beling considered. The date of the order of the 
High Court is 23rd June 1868. There were 
four Judges (reads letter of Registrar).* 

Then came the case reported in the 4 Weekly 
Reporter, 12, in which two Judges placed the 
same interpretation upon Section 62 as was 
put upon it by the other four Judges in 1868; 
and Loch, J., said—‘“I-think that Section 
“62 refers to what would in England ba 
“ called nuisances, and authorizes the Magis- 
“í trate in such cases to interfere summarily. 
“Tt does not give him authority to interfere 
“ with the Civil rights of zemindars.” Whe- 
ther this be so or not, and whether Loch, J., 
was correct in saying that Section 62 ought to 
be limited to cases of nuisances, nothing has 
been urged against the correctness of the 
view held by Trevor, J. that it was not the 
intention of the Legislature to empower 
Magistrates to interfere with the Civil rights 
of parties inthis manner. Immediately after 
Section 62, there is Section 68, which possi- 
bly may throw some light upon the proper 
interpretation to be placed upon Section 62. 
[ Bayley, J—A proper interpretation putupon 
Section 62 will throw light on Section 63.] 
It may be so either way. “But all that is 





* See 18 W. R., Criminal Letters, p. 1. 
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meant by the Legislature by Section 62 is 
expressed in Section 63 in the single word 
nuisanoe, [Couch, C.J—Then what was 
the use of Section 62 ?] 

The Advocate-General (who just then 
come in, addressed the Court on the same 
side.)—The qoestion argued by my learned 
friend opposite is whether Section 62 enables 
the Magistrate to restrain persons from doing 
lawful and unlawful things. To so much 
of his nt as refers to the power of 
the Magistrate to restrain the doing of uulaw- 
fal things, I have nothing to say. But it 
js contended by my learned friend that Sec- 
tion 62 is intended to empower Magistrates 
to restrain the doing of what is lawful in 
itself provided it tends to lead to a breach of 
the peace. Now Section 62 not only refers 
to breaches of the peace, but to obstructions 
and taking order with property in one’s 
possession so as to prevent annoyance or 
injury. Aooording to that view, s Magistrate 
may prevent a person from having mosio in 
his own house. [Mitter, J.—Suppose a 
Magistrate were to tell a man, you shall 
have no music in your house after 10 o’clock.] 
T contend that the Magistrate could not pass 
such an order. But suppose, instead of pre- 
venting a new kawt fiom being held, the 
Magistrate had prohibited the holding of the 
old kawt, according to the construction put 
upon the Act, the order of the Magistrate would 
be final. I may puta variety of other cases 
under the first three clauses of the Manieipal 
Act, og. the case of rival cloth denlers and 
the like. There would be no limit to the 
power which the Magistrate would have 
under that Aot, and the Magistrate would be- 
come a potentate. [ Bayley, J—Opening rival 
eloth-shops would not lead to a breach of the 
peace.] Iam not s0 sure of that, We read 
in Evgland of breaches of the peace arising 
between rival omnibus-drivers and con- 
ductors. [Cowoh, C.J.—I don’t think you 
ought to suppose cases where there would 
be no exercise of discretion.] Well, suppose, 
that my having music in my house annoyed 
my neighbours, could the Magistrate put a 
atop to it? [Mitter, J—Supposing music 
led to breaches of the peace, would not the 
Magistrate be justified in putting a stop to 
it a [ Couch, C. J.—There is a case in the 
6th W. R., 40, about music.] [Mitter, J.— 
But without confining ourselves to musio only, 
supposes a Magistrate has facts and circum- 
stances before him from which he comes to 
the conclusion that, if a person is allowed to 
use his property in a particular way, or at 
a particular time, there is a likelihood of a 
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breach of the peace, cannot he prevent that 
person from so using his own property ?] 
That comes to the case of preventing a man 
from doing an act perfectly lawful, only 
because it may lead toa breach of the place. 
Then I ask, who is the person who should 
be restrained in the present case? I con-' 
tend that it is the man’ who owns the old 
hawt who should be restra{ued, if any 
restrain is to be put at all on the enjoy- 
ment of civil rights. [A/itter, J.—Those 
who have to regulate the peace of the country 
bave a right to put certain restrictions on 
the enjoyment of those rights.) I do not 
doubt that, but the interpretation put upon 
the law is that Magistrate cannot inter- 
fere with civil rights of this description. 
[Oonch, C.J.—I am not aware that that 
interpretation has ever been put.| Yes, in 
the Ciroular Letter of 1868. [Cow A, 0. J.— 
I am not quite sure whether that lettcr is 
in point. It appears to point to injury: 3 


‘property, but the words of Section 62 rel ° 


to injury to person.] [Afitter, J.—In a cai, 
which came before Mr. Justice Bayley an 
me, a xemindar complained that his neighbour. 
had stopped an aqueduct, and the Magistrate\/ 
ordered the latter to open a pyne half a mile 
long, and we held that we could not inter- 
fere.] I submit that, if in this particular 
case, the Magistrate had a right of interfer- 
ing, he would have a right to interfere in`a 
great many other cases. Obviously some 
limit should be put. This is a Section in 
a Code of Criminal Procedure, which does 
not purport to affect -rights of property. 
When the rights of persons are out down, 
it must be by clear general words. If a 
Magistrate is to control the doing of lawfal 
acts, I would put another case. Suppoee 
two rival pleaders or advocates could not 
meet without committ a breach of the 
peace, could the Magistrate put a restraint 
upon them under this Section instead of bind- 
ing them down to keep the peace? Mr. 
Justice Trevor says that what is required 
to prevent affrays is greater vigilance on the 
part of the Police, [ConeA, C.J.—You 
might just as well puta case under Section 
818 and say that there is no occasion for a 
Magistrate under that Section to determine 
and maintain who is in possession, but that 
any breach of the peace likely to occur 
should be prevented by the Police.] That 
is a very old power. te began with an old 
Regulation, and the power is expressly 
given. But in this œse it is necessary to 
give the words of the Act such an interpre- 
tation that injustice and injury may’ not 
21—A 
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arise. Otherwise it will oome to this that 
the discretion of the Magistrate will have to 
be considered in each case. [ Couch, C. J.— 
‘We shall probably consider that digoretion 
does not mean arbitrary discretion, and we 
shall probably hold an order made without 
exercise of discretion to be an order made 
without jurisdiction.] The whole gist of 
the matter is, what was the intention of the 
party. 
' The Court took time to consider. 

The judgment of the Court was deliver- 
ed as follows on the 9th of September by 

Couch, C.J.—The question referred to the 
Full Bench is “ whether a Magistrate or other 
officer exercising the powers of a trate 
is legally competent under Section 62 Act 
XXV of 1861 to issue an order prohibiting 
a landhotder from holding a Aawé on any 
“particular” spot in his estate, on particular 
‘days, on the ground that such order is likely 
‘to prevent a riot or an affray.” . 

We are of opinion that this question ought 
to be answered in the affirmative. Section 
62 of Aot XXV of 1861 rune as follows :— 
“Tt shall be lawful for any Magistrate, by a 
“written order, to direct any person to abstain 
Jrom a certain act, or to take certain order 
“with property in his possession or under 
‘his management whenever such Magistrate 
“shall consider that swch direction is likely to 
prevent or tends to prevent a riot or an affray.” 
The above provisions clearly show that it is 
lawful for a Magistrate to issue a written 
order to eny person directing him to abstain 
from any particular act, or to hold any..pro- 
‘perty in his possession or under his manage- 
ment subject to any particular condition, if 
‘such Magistrate shall be satisfied that such 
direction is likely to prevent a riot or an 
affray. The word oertain placed before 
‘the word act, and afterwards repeated twice 
‘in the expression “ to take oertain order 
-with certain property in his possession,” 
‘leaves no reasonable doubt in our minds 
that the Legislature intended to give full 
‘aud ample powers to the Magistrate, the chief 
‘officer entrusted with the daty of preserving 
the peace of the district, to restrain any per- 
sou from doing any act, or to command him 
to hold any property in his possession sub- 
ject to any condition, whenever such Magis- 
trate shall consider that such a course of 
prosedure is likely to prevent, or even tends 
to prevent, a riot or an affray. No doubt, 
the powers conferred upon the trate by 
‘the Section ought, like. all other powers of 
discretion created by law, to be exercised in 
-a-réagonable manner ; and it, may further be 
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admitted that the Magistrate is bound, before 
he issues the order, io satisfy himself upon 
reasonable grounds that that order is likely 
to prevent, or tends to prevent, a riot or an 
offray. But if a Magistrate, after exercising 
the necessary discretion, issues an order 
directing a particular landholder not to hold a 
Aaut on a partionlar spot on a particular day 
upon the ground that the holding of the 
kant at that particular place and time by 
that particular individual is likely to lead toa 
serious breach of the peace, we cannot upon 
a proper construction of Section 62 say that 
the order is null and void for want of juris- 
diction or power. The law gives a very 
wide discretion to the Magistrate In matters 
affecting the public tranquillity, and it is not 
for us to curtail thet discretion by construing 
the Act in a manner contrary to the plain 
and obvious meaning of the words in which 
it is expressed, 

It has been argued that the powers- vested 
in the Magistrate by Section 62 must be 
confined to those acts and -modes of enjoy- 
ment of property only which are in them- 
selves unlawful, and that as there is nothing 
inherently illegal in a man holding a hawt 
on his own land on any particular day he 
chooses, the ayder passed by the Magistrate 
in this case must be set aside as void for 
want of power. But not only is this restrict- 
ed construction not supported by the actual 
words of the Section, but its adoption might 
in many cases lead to the most dangerous 
consequences. A particular act or a parti- 
cular mode of enjoyment of property might 
be perfectly innocent and lawful in itself. 
But the act may be done, or the property 
enjoyed in that particular mode, under oir- 
cumstances calculated to lead to a serious 
breach of the peace, attended even with loss 
of human life; and it would be by no means 
proper or desirable to hold that even in such 
case, the chief Peace officer of the-district has 
no power to issue an order such as that-con 
templated by Section 62. Whether a zemin- 
dar is in all cases entitled to establish a Aaut 
on his own land, but in close proximity to 
a previously established Aant belonging to 
another semindar, is a question upon which 
‘we need not express any opinion. Nor is it 
necessary for. us to determine the question 
whether the Magistrate has in this particular 
case exercised his discretion in & proper 
manner, or whether his order as it stands 


‘requires any amendment either as to the 
‘duration of the injunction or otherwise. For 


these questions have not been referred to us’ 
by-the Division Bench. Assuming, however, 
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that there is nothing unlawful in a zemindar 
holding a kawt qp hig own land on any day 
he chooses, and assuming also that the mere 
fact of his holding a kaut on such a spot and 
on such a day would not be sufficient to war- 
rant a Magistrate in coming to the conclusion 
that a breach of the peace is likely to take 
place, it seems to us clear that there may be 
other circumstances connected with the hold- 
ing of the kawt at that particular place and 
time which would fully justify a Magistrate 
in issuing an order under Section 62, at least 
for a limited period of time, if the Magis- 
trate is satisfied, after a reasonnble exercise 
of the discretion vested in him by that 
Seotion, that such an order is necessary for 
the preservation of the public peace. 

It is stated in one of the cases mentioned in 
the order of referenca, that a Magistrate has 
no power under Section 62 to issue an order 
that would interfere with any one’s right to 
enjoy his own property in any lawful man- 
ner he pleases. Whether a Magistrate can. 
under that Section, issue such an orge- 
would be utterly destructive of ame „ght 
of property, is not a question wish” we are 
called upon in this case to determine one 
way or the other. It is sufficient for us for 
the purposes of this reference to say that 
it is quite within the power of the Magis- 
trate under Section 62 to modify the enjoy- 
ment of such right, at least for a temporary 
period, by imposing upon the owner of the 
property such conditions as the Magistrate, 
after taking into consideration all the facts 
and surrounding circumstances of each parti- 
cular case, shall consider necessary to prevent 
a riot or an affray. Every individual right 
ia, to a certain extent, subject to the general 
intorest of society ; and after giving our best 
consideration to the question referred to us, | 
wo feel ourselves bound to come to the 
conclusion that the Legislatore has pu ly 
yésted the Magistrate with powers suficient 
to covet a case like the one mentioned in the 
order of reference. It is notorious that in 
this country rival awts are frequent sources 
of riot and affray ; and there is something in 
the nature of such Aawés, namely, the assem- 
blage of large crowds of men on both sides, 
which may be snid to have a certain tendency 
to lead to n breach of the peace. We do not 
mean to ssy that such general facts alone are 
sufficient to justify the exercise of the dis- 

- cretion vested in the Magistrate by Section 
62. But we think that there may be other 
circumstances conuected with those general 
facts,—as for instance, the existence of bitter 
hostility between the owners gf the rival 





hauts, the preparations already made by them 
for the commission of a breach of the peace, 
&c.,—which might render it absolutely neces- 
to exercise that discretion for the 
preservation of publio tranquillity. 





The 18th September 1872. 


Present: 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


Breach of Coxntract—Fastory— Act XII of 1859 
— High Court (Extraordinary Powers of Bevi- 
sion). 

Reference to the High Court under Sec- 
tion 484 of the Code of Criminal Pro- 
cedure by the Officiating Magistrate of 
Moorshedabad. ae 


Messrs. Jamea Lyall & Co. 
versus 


Ram Chunder Bagdes. 


The High Court declined to exercise their extraor- 
dinary powers of revision in a case in which the Joint 
a complaint of breach of contract 


dismissed 
Act XII of 1859 on eth dao that that Act 
did not apply to this contract, was a contract to 
Work at a certain factory. 


Reference —A. CHARGE under Act XII of 
1859 was brought by a servant of Messrs. 
James Lyall and Co. against one Ram Chun- 
der Bagdes, a spinner, of having neglected to 
fulfil the contract inio which he had entered ~ 
to work at a oertain factory. The Joint 
Magistrate, to whom authority has been given 
by me to receive petitions within certain 
thannahs, after recording the statement of 
the complainant, dismissed the complaint, as 
he held that the Act was inapplicable to the 
species of contract into which it appeared 
that the accused person had entered. 


Although I am disposed to agree to a osr- 
tain extent with the Joint Magistrate, that 
contracts of this kind being intermittent can 
hardly be said to be such as were contem- 
plate? by Aot XIII of 1859, still the accused 
person must be presumed to have known the 
service to which he was binding Limself; and 
it would seem that in thecases quoted by the 
Joint Magistrate, vis., Koonjobebarry Lall 
on behalf of Messrs. Lyall & Co. v. -Rajah 
Doomney and Koonjoobeharry Lall v. Bughoo- 
nath Dome, page 29 (Criminal Ralings), dated 
10th August 1870, Vol. XIV of the Weekly 
Reporter, the Judges of the High Court 
have ruled that a person Pouri ed a similar 
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contract, who neglected to attend at the 
factory, could be prosecuted under Act XIII 
of 1859. I am not aware that this rul- 
ing has in any way been disturbed, and it 
would therefore appear that the order of the 
Joint Magistrate dismissing the complaint is 
illegal and should be reversed. 


As the attention of the Joint Magistrate 
was drawn to the ruling quoted by me before 
the complaint was dismissed by him, it does 
Dot appear to be necessary for me to call for 
any explanation from him. 


Judgment of the High Court. 


Bayley, J—This Court do not think it 
necessary to exercise ‘their extraordinary 
powers of revision‘in this case on this refer- 
ence, 


The 17th September 1872. 


Present: 


The Hon'ble F. A. Glover and Dwarkanatb 
Mitter, Judges. 


‘Breach of the Peaos— Notice to Co-sharersof Laad 
—Act XX F of 1861 s. 318. 


Reference to the High Court under Sec- 


tion 484 of the Code of Criminal Proce- 
dure by the Sessions Judge of Jessore. 


Gobind Chunder Ghose and another, 
Petitioners, 
versus 


Anundo Chunder Sirear and anvther, 
Opposite Party. 


‘Mr. J. S. Roohfort for the Petitioners. 


‘Mr, M. L. Sandel aud Baboo Joy Gobind 
Shome ‘for Opposite Party. 
There is n the lew which ins the serving 
the pad in en wi whioh 
o 
a litigation 


Tho entitled to notice are those concerned 
in the which is likely to induce a breach of the 
peace, 


eference—Tum Deputy Magistrate of 
Kiicolna, being satisfied that a dispute likely 


to induce a breach of 'the peace existed ‘oon- 
cerning the possession of,350 beegaha of 
land called the Ghineer Abad, oaased pro- 
ceedings to be instituted under ‘Section 818 
of the Criminal Procedure Code, the parties 
being -Anundo Chunder -Sircar and Beni 
Mohun Biswas on one side, and Gobind 
Chunder Ghose and Shama Soonduree Dassee 
on the other. 


The Deputy Magistrate found that Anundo 
Obunder and' Beni Mohun were’ in possession, 
and directed them to be maintained in posses- 
sion, and Gobind ' Chander and Shama Soon- 
dures have applied to this Court'to refer the 
case'to the High Court, 

The person on whose evidence the Deputy 
Magistrate ordered the institution of these 

ceedings was one Tomizuddi, who repre- ° 
sented himself to be the gomashta of one 
Guggon Chunder Dutt, and he stated thet 
Guggon had taken the disputed land ona 
lease on behalf of the Baptist Missionary 
Society, and that his ion was obstracted 
by Gobind Ghose, Anundo Ghose, Hullodhur 
Ghose, and Dwarkanath Ghose, 

Gaggon subsequently presented a- petition 
to the Deputy Magistrate, saying that he was 
not the owner of the land, but that Anundo 
Sircar and Beni Mohun had taken it on 
behalf of the Missionary Society, and upon 
this representation Anundo and Beni were 
apperently made to take the’ place of Guggon 
in the case, 

‘These two men in their written statement 
admit having taken the land, but say nothing 
about the Missionary Society; aud the Deputy 
Magistrate, in deciding the case, does not say 
whether they hold the land on their own 
account or on behalf of the Society, and the 
petitioners object that this is an illegality on 
the part of the Deputy Magistrate sufficient 
to warrant his p 

I think the Deputy i 
‘have distinctly stated whether Anundo and 
Beni are to be kept in possession as repre- 
sentatives of the Missionary Society or on 
their own account, though I hardly think 
that the omission would necessitate his pro~ 
ceedings being quashed. 

There is, however, another important omis- 
sion on his part, which in my opinion invali- 
dates the whole of his pi oceedings. e 

Anundo and Beni claim to have taken & 
lease of the disputed land: from one Farman 
Shah, and the three pottabs under which Far- 
man professes to have held it have been filed. 

These pottahs, the genuineness of which is 
denied, are signed by ten different co-sharers 
of the Abgd 3 but instead of issuing notices to 
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ell of them, as required by Section 818, the 
Deputy M insted a notice to one only, 
Gobind Chunder. 


‘One of the -co-sharers, Shama Soonduree, 
two days before the case was decided, appeared 
before the Deputy Magistrate and requested 
time to produce her evidence, and also 
requested that Guggon, who was in Court, 
might be examined ; but the Deputy Magis- 
trate refused both requests on the ground that 
they were made too late: but this seems a 
very inadequate reason when the Deputy 
Magistrate had never given her an opportu- 
nity of producing any evidence before. 

All the co-sharers and their representatives 
through whom Farman Shah claims havea 
right to be heard in the case, and I therefore 
beg to recommend that the Deputy Magis- 
trate’s proceedings be quashed and that he be 
directed to re-try the case after giving proper 
notice to all the parties concerned, and giving 
them Spporiue)y to produce any document- 
ary evidence and call any witnesses they may 
desire, 


Judgment of the High Court. 


Glover, J.—This is a reference made by: 


the Sessions Judge of Jessore to have a 
certain order, passed under Section 818 of 
Act XXV of 1861 by the Deputy Magis- 
trate of that district, quashed. 


The only substantial ground on which the 
Judge thinks the Deputy Magistrate’s order 
illegal is that whereas the pottah under 
which one of the parties in this case claims 
was signed by a great number of co-sharers 
of the land in question, and all of those 
co~shaters have not been served with notice, 
but only one of them, this is a sufficient 
ground for invalidating the whole of the 
Deputy Magistrate’s proceedings. ` 
. There is nothing in the law whioh enjoins 
the serving of. notice upon all the oo-sharers 
in an estate which may in some ahape or 
other form the subject of a litigation under 
Section 318. That Section says, that afters 
Magistrate is satisfled that a dispute likely to 
Induce a breach of the peace is about to take 
place within his jurisdiotion, he shall record a 
proceeding stating the grounds of his being 
go satisfied, and shall call all parties concerned 
in such dispute to give in written stutements 
of their respective claims. It is quite olear 
that the other co-sharers, who, Mr. Rochfort 
contends, have not been served, were not 
coneerned in the dispute, for in that case 
they would have undoubtedly appeared in the 

e 





Court below and taken steps to support the 
reference made by the Judge. The only 
parties concerned were those who did appear 
before the Deputy Magistrate ; and although 
it may be technically said that Shama Soon- 
duree got no notice, it is clear that she 
was all along aware as to what was going on, 
for she appeared in Court and prayed to have 
witnesses examined on her behalf. That her 
case was not thoroughly gone into was her . 
own fault, for the petition asking for the 
examination of the witnesses was made, as 
the Deputy Magistrate anys, at.the last 
moment; and in the exercise of the discre- 
tion allowed him by the law, he refased to 
grant any further postponement of the case. 


Under the circumstances, it appears to us 
that there is no ground on which to support 
the Judge’s recommendation, and ‘we accord- 
ingly decline to interfere with the order of 
the Deputy Magistrate. 


The 17th September 1872. 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Indigo Crops — Complainant— Servant (of Indigo 
Plaater ). 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Sessions ‘Judge of Bhaugulpore. 


Boodhoo Roy 
versus 
Ramdyal Singh and others, 


In a case in which the servant of an Indigo Planter 
preferred a charge egainst certain parties for cutting 
and carrying away indigo crop which was in his charge, 
the Joint Magistrate dismissed the charge on the ground 
that a more responsible servant ought to have laid the 
complaint: 


Hæ that the Joint Magistrate ought .to have tried 
the case. : 


58 


P 


re Criminal 


THE WEEKLY REPORTER. Rulings. [Vol. XVIIL 





Reference-—Om the 22nd July 1872, 
petitioner, Boodloo Singh, sillahdar of Bnboo 
Muddun Thakoor, proprietor of Ghoga 
indigo concern, brought a sompleint against 
Ramdyal Singh, Bhagbut Singh, Rameshur 
Ree, Rungoo Misser, and Doorga Misser, 
defendants, servants of Baboo Heera Lall 
Beal, for committing theft and criminal tree- 
pass in regard to certain indigo plants, being 
the property and in possesesion of Muadduao 
Thakocr, the master of the petitioner, peti- 
tioner being the sillahdar and in charge of the 
crops, in «he Court of the District Magistrate 
of Bhaugulpore, who, after taking the depo- 
aition of the petitioner, made the case over to 
the Joint Magistrate for trial. 


The Joint Magistrate, without hearing 
evidence m the onse, for reasons recorded in 
his judgnfent dated the 25th July 1872, 
dismissed the complaint The Joint Magis- 
trate’s order was as follows :— 


“This charge is closely connected with a 
“ dispute which has been before me a few 
“ days ago under Section 818 Criminal Pro- 
“ cedure Code. 


“The dispute is as to the ownership of 
“some standing indigo. Now, the complain- 
“ant in this case is a mere pyadah, who can 
“in no sense be deemed to represent his 
“master Muddun Thekoor. He bas no con- 
“trol whatever over the indigo, and is not 
“ connected with it at all, except as a watch- 


“ man or manager, 


“Tn the Section 818 proceeding, it was 
“ distinctly evident that one Roopun Singh 
“is Muddon Thakoor’s representative on the 
“spot In charge of his factory: under such 
“ circumstances, he is the only person author- 
“ ized to complain of the cutting of the indigo. 
“The present pyadah complainant hes no 
“interest in the crop, and has sustained no 
“damage. It is a favourite trick when 
“ gemindars fall out to carry on the war by a 
“series of complaints in which mere men 
“of straw are put forward, against whom, 
“ should the complaint turn out a false one, 
“no satisfaction can be had. Such a practice 
“should be checked in every way possible, 
“and the Courts are bound to insist that 
‘responsible persons shall appear in all such 
“ cases as complainants. In this case, appa 
“ Singh is the only person competent to lodge 
eg apilak as eons the Section 318 pro- 
“ceedings it appears he is the person who 


“ superintends the whole indigo cultivation 
“and looks after Muddto Tigkoor’s interesta, 
“I consider his keeping back in this instence 
“a mere artifice for fear of ulterior pro- 


is ceedings. 


` “ The accused havea perfect right to refuse 
“ to answer any charge for damage to Mud- 
“dun Thakoor’s indigo brought by an utter 
“stranger, such as complainant, ` 


“The case must be therefore dismissed. 
“The proper person may however complain.” 


The Joint Magistrate appears to me to 
have dismissed this case on insufficient 
grounds. 


The Magistrate of the district heard a 
complaint made by the sillahdar of an indigo 
factory. x 
The complaint referred to the cut and 


carrying away of an indigo crop which was 
in his charge. 


The Joint Magistrate, to whom the case 
was made over for trial, deeming that some 
more responsible servant of the Indigo planter 
ought to havelaid the complaint, dismissed it. 


Iam of opinion, if the Joint Magistrate 
thought that the onse was false and that the 
more responsible amlah of the Indigo Planter 
were endeavoring to elude the possible con- 
sequences by making the charge through an 
underling, it would have been easy for him 
to have called on the complainant to satisfy ` 
him that the Indigo Planter was cognizant of 
the case and causing it to be brought. This 
would, in the case of a false charge, have 
brought the master himself within the par- 
view of Section 211. 


The dismissal of the case on the grounds 
stated by the Joint Magistrate is manifestly 
unjust. ‘ x 


Judgment of the High Court. 


Mitter, J—Under the circumstances stated 
by the Sessions Judge, the Joint Magistrate 
ought to have tried the case, and we there- 
fore direct him to try it 
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The 27th September 1872. 
° 


Present: i 


The Hon’ble W. Ainslie and C. Pontifex, 
Judges. 


Witness— Cross-eramination. 
The Queen 


versus 
Tulsi Doeadh, Appellant. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Gya, on 
a charge of intentionally giving false 
evidence. 


A witness ought to be allowed on cross-examination to 
qualify or correct any statement which he has made in 
his examination-in-chief, 


Ainslie, J—I ax of opinion that this con- 
viction ought to be quashed. The only evi- 
dence against the prisoner is in his own 
deposition before the Deputy Magistrate. 
This contains two statements which the Courts 
below have taken to be contradictory ; but I 
am by no means satisfled that the accused, 
when he made the first statement, really 
meant to imply that he never left the threah- 
ing-floor between the 8rd Kartick and the 
second Sunday in Pous. If his whole state- 
ment is examined, there really is no contradic- 
tion. What he first said only amounts to this, 
that he was not away for any entire day or 
night, and it is not reasonable to suppose that 
he meant to convey the impression that he did 
not attend to his ordinary duties as village 
watchman during these six weeks, As soon 
as his attention was called to the loose and 
inaccurate form of his statement, he admitted 


its incorrectness, and stated that he had gone 
to the Police outpost to make his weekly re- 
ports; and the fact that he did go to the Police 
outpost does not prove his first statement to 
have been intentionally false. If a witness 
is not allowed on cross-examination to qualify 
or correct any statement which he has made 
in his examination-in-chief on pain of being 
convicted of perjury out of his own mouth, 
the result will be that a man who has 
through carelessness made an inaccurate, or 
through partiality made an exaggerated, 
statement will be driven to stick to it, and 
thus the object of crose-examination will be 
defeated. : 























It does not appear for what purpose the 
Judge allowed the prosecution to put on the 
record the evidence of Hurdyal Koormee, 
Avatar Pande, Malichund Koormee, Ajoo- 
dhya Pande, Hornam Misser, Chummun 
Lall, Meghoo Pasee, and Hunooman Iall, 
recorded by the Deputy Magistrate ;—none 
of this was evidence in the case against the 
prisoner. 


The conviction and sentence are set aside, 
and the prisoner is to be released immedi 
ately. 


The 4th October 1872. 


Present: 


The Hon’ble W. Ainslie and C. Pontifex, 
Judges. 


Act XXV of 1861 s. 20—Recognizance—Secu- 
rity to keep ths Peace. 


(Criminal Motion.) 


Gooroo Dass Roy, Petitioner. 
23—a 
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The Advocate-General and Baboos Nil- |. 
madhub Bose and Jadub Chunder Seat 
for the Petitioner. 


Notwithstanding that a parson has been bound down 
by bond to keep the pesce for a stated period, a Magis- 
trate has power, under Section 290 of the Code of Crimi- 
nal Procedure, to increase the amount of the security 
required before the expiry of that period. 


Ainslis, J—Tuus is an application to stay 
the proceedings of the Magistrate of Furreed- 


pore, who has issued a summons to Baboo 


Gooroo Dass Roy, calling upon him to show 
cause why he should not enter into a recog- 
nizanee to the amount of Rs, 6,000, to- 
gether with four sureties for Rs. 5,000 moh, 
to Keep the peace for one year. 


The first ground taken is thet the form 
of the summons 1s not according to the re- 
quirements of Section 288, Oriminal Proce- 
dure Code. 


The substance of the information upon 
which the summons was issued bas no doubt 
been set out rather curtly, and it would have 
been much better if the complaints made 
by Muffeesoodeen had been stated more fally. 
But we do not see that this a sufficient 
excuse for the party summoned not appearing 
as required, 


It is, next urged that the summons hed 
not been properly served. This is a point 
which is at present the subject of a judicial 
inquiry, and it is open to the petitioner to 
show to the Magistrate in his defence that 
the summons had not been served according 


that inquiry, or to interfere with the Magis- 
trate’s disoretion in.any way. 


It ie further urged that the Magistrate 
should have proceeded umler Section 290. 
But the time for that has not yet arrived, 
because it is after the Magistrate satisfies 
himeelf under Section 288 that there is a 
necessity for taking a> bond that he is to 
refer the matter to the Sessions Judge, and 
he cannot aak the Sessions Judge to confirm 
his order before he is himself satisfied that 


‘| there is a necessity for making an order: 


we do not think that the Magistrate has 
acted otherwise than according to law. 


Then it is asid that the petitioner has been 
already bound down under an order of the 
20th of May 1872, under which he entered 
intoa bond for a sum of Ra, 8,000, to keap 
the peace for one year from that date; and 
that while this order is standing, it is not 
open to the Magistrate to increase the 
amount of the security required. 


There is nothing in Section 290 to show 
that the Magistrate cannot increase the 
amount of the surety. On the contrary, it 
appears from the wording of that Section 
that, in case of personal recognizance being 
taken without security, the Sessions- Judge 
can authorise the Magistrate to take a bond: 
with surety ; and it is quite possible that 
circumstances may arise after a man has once 
entered into recognixances whioh may render 


it necessary to teke a much larger amount of 
‘security than that taken in the first instanoe. 


. There is no authority shown to us against 
ithis construction of the Section, On the con- 
trary, there is a judgment of the late Mr. 
Justice Norman, reported in 7 Weekly Re- 
' porter, Criminal Rulings, page 28, showing 
that that learned Judge was of opinion that 
the Magistrate has power to take larger and 


farther security under that Section. 
to law. We do not think it right to stop |: 


For these reasons this. application must be 
rejected, 
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R e possession. 
Present: 


The Hon'ble F. A. Glover and O. Pontifex, 
Judges. 


Procedure— Jury— Assossors—Act XXV of 1861, 
s. 426. 


The Queen 
versus 
Norkoo and others, Appellants. 


Committed by the Deputy Commissioner, and 
tried by the Officiating Judicial Commis- 
sioner of Assam, on a charge of having 
in possession a counterfeit coin with 
guilty knowledge, Se. 


Where a trial was held with a jury, instead of, as it 
ought to heve been, with assessors, the Hi Court re- 
fused, with reference to the provisions of s. 
Crmninal Procedure, to reverses the sentence as it conld 


dispose of the appeal on the evidenos instead of merely 
restricting to questions of law. 


Glover, J—THeE first point to be con- 
sidered is whether the conviction of these 
prisoners is bnd on account of the trial 
having been held with a jary, instead of, as it 
dught to have been, with assessors. 


Section 426, Code of Criminal Procedure, 
lays it down that no finding or sentence of ‘a 
competent Court shall be reversed on ac- 
count of error or defect in the proceedings 
on trial unleas the accused persons shall have 
been prejudiced by such defect. Now, in this 
case, they have not been prejudiced, because 
this Court can dispose of their appeal on the 
evidence, nnd need not restrict itself, as it 
would have done had the trial been held 
with a jury, to questions of law. Moreover, 
the Judicial Commissioner, who discovered 
the error of procedure before the case left his 
Court, states that he concurs with the 
finding of the jury, considering them for the 
nonce as assessors. The prisoners, there- 
fore, have not been prejudiced in any way by 
the substitution of a jury for assessors, and 
the conviction cannot be quashed on that 
grouad. 


With to the woman Soozea, the 
evidence is, I think, very clear as to the 


finding of counterfeit Queen’s coin in her 
There is evidence that the coin 
so found is mede of base metal and is coun- 
terfeit, ant under the circumstances there 
can be no doubt that the prisoner knew it to 
be counterfeit, and kept it with n fraudulent 
intent. The conviction of this priséner under 
Section 248, Penal Code, should, I think, be 
supported. 


The prisoners Norkoo and Kamai were 
identified both before the Deputy Commis- 
sioner and the Judicial Commissioner as the 
parties who had passed the counterfeit Queen’s 
coin, The identification might no doubt 
have been more satisfactory ; but considering 
the length of time that had elapsed between 
the first and second examination of the 
witnesses, and the fact that these wandering 
muths or gypsies are physically very much 
like ench other, I do not attach *moch im- 
portance to the discrepancies in the evidence 
which undoubtedly exist ; the less so as that 
evidence is entirely unrebutted on the part 
of the prisoners, and was, moreover, thought 
satisfactory by the assessors and Judicial 
Commissioner before whom it was recorded. 


Under the circumstances, I do not think 
that this Court would be justified in inter- 
fering with the conviction of therc prisoners, 
and would reject their appeals. 


Pontifex, J.—I concur in rejecting these 
appeals. 


The 7th November 1872. 


Present: 

The Hon'ble F. A. Glover and C. Pontifex, 
Judges. 

Acqwitial— Act XX Vof 1861, s. 272—Re-Asaring. ' 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh. 


Gura Chorn Sirkar, Petitioner, 
versus 


Meer Saman Ali and others, Opposite Party. 
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witnesses on the day of hearing was that, attending 
from 8 to 10 o’clock, they had gane to the baxasr. The 
under 


i of the and 
if Janene tated I 


orders pnesed by the Deputy Magistrate that 
the hearfog of the complaint had been 
adjourned. 


On 20th April last, the day to which the 
hearing had been last adjourned, the Deputy 
Magistrate recorded the following order :— 
“ Plaintiff has reported that his witnesses 
are present. They have been called, but 
have not replied. Defendant is present. 
Plaintiff has been till a few moment ago. 
Defendant, questioned under Section 265, 
pleads not guilty. The defendant is ac- 
quitted under Section 272, Code of Criminal 
Procedure.” 


It is evident from the terms of this order 
that the Deputy Magistrate treated the oom- 
Plainant, though absent, as if he was actually 
lee for the procedure laid down in 

ction 265 of the Code of Criminal Proce- 
dure with respeot to the examination of the 
accused is applicable only when both parties 
to the complaint are present. 


It was under the circumstances impossible 
for him to do what the law requires shall be 
done when an accused person pleads “not 
guilty” when questioned by the Court, be- 
cause the Section immediately following (266) 

‘provides that, if the accused n do not 
admit the truth of the complaint, the Magis- 
trate shall proceed to hear the complainant. 

Thus it follows that the procedure laid 
down by Sections 265 and 266 is applicable 
only when the complainant and the accused 
are both present. 

The Deputy Magistrate's order of acquit- 
tal under Section 272 was also irregular, as 
the case was one clearly dismissed on default 
under Section 259, and there were no proceed- 
inga held’ which justified an order of acquittal 


under Section 272, Code of Criminal Proce 
dure, eg 

Upon the same day the complainant poti- 
tioned the Deputy Magistrate to the effect 
that his witnesses had been in attendance 
from 8 o’clock till 10 o’clock, and had then 
gone to the besaar—that he had gone to call 
them, and had found on his return that orders 
had been passed in his case. 

On this petition the Deputy Magistrate 
passed the followiug order one month after- 
wards, ï. 6 on 21st May :— Defendant has 
been already acquitted under Section 272, 
Code of Criminal Procedure, on 20th ultimo, 
This petition must therefore be rejected.” 

The record shows, however, that the com- 
plainant had been present agreeably to order 
so far back as the dth April, had been pre- 
sent from the Sth to 9th April with his 
witnesses, and that the trial was then adjourn- 
ed to suit the convenience of the Magistrate. 

The explanation of the Depaty Magistrate 
appears to be altogether unsatisfactory, and 
besides the questions at issue. 

Considering the summary action taken by 
him in aoquitting the accused, it is difficult to 
understand how the Deputy Magistrate could 
feel himself in a position to contend that he 
“ had reasonable and proper grounds for oon- 
sidering him present, even though he may 
for the few moments have been absent look- 
ing for his witnesses.” 

The Deputy Magistrate's meaning appears 
also obscure when, referring to the accused’s 
plea of not guilty, he writes of “having 
given him the benefit of a doubt, and acquit- 
ted him under Section 272, Code of Criminal 
Procedure.” : 

The Deputy Magistrate fails to see that 
even on his own showing he has taken up 
an impossible position with regard to his 
dealing with the complainant as if present, 
for the law lays down that, if the accused 
plead “ not guilty,” the Magistrate shall pro- 
ceed to hear the complainant, and this the 
Deputy Magistrate was clearly unable to do 
as the complainant was absent. 

I eee no reason whatever for assuming, as 
the Deputy Magistrate has done, that the 
complainant acted from disingenuous motives. 

The charge was a simple one of asaault 
under Section 852, Indian Penal Code; but 
I think that the complainant has good reason 
to be dissatisfied with the proceedings of the 
Deputy Magistrate. . 

I submit to the Court that his order should 
be quashed on the ground of the illegality of 
the order of acquittal, and I trust that the 
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Court will be pleased to order that the oom- 
plaint be heard. e ° 


Judgment of the High Court, 


Glover, J.—Under the circumstances de- 
tailed by the Judge, we quash the proceedings 
of the Deputy Magistrate, and direct that the 
complainant’s case shall (if the man w 
it) be re-heard. 7 





The 8th November 1872. 


Present: 
The Hon’ble F. A. Glover and C. Pontifex, 
Judges. 
Act XXV of 1861, s. 415— Cheating — Watered 
Milk—Sweetmeats. 


Reference to the High Court under Seotion 
484 of the Code of Criminal Procedure 
the Officiating Sessions Judge of East 
urdwan. 
1. The Queen 
versus 
Kalee Modock. 


2. Tumisooddeen 
versus 


Kangaleo Gwala. 


Where the accused were convicted of 
b, Penal Code, — Soran of 


might have bu and the 
sweetneats were composed of any mat injuri- 
ons to health, 


Glover, J—Trmsr convictions appear to 
the illegal. The essence of the Siac of 
cheating (Section 415, Penal Code) is that 
the party should be “deceived.” Now, in 
the milk case, the person who was sent by 
the Police Inspector to purchase, knew 
perfectly well what it was he was buying: 
indeed his object was to buy “watered” mi 

in order to prove a case against the seller 
and so put an end to the practice of watering 
milk, 

In the sweetmeat case, there was no 
deception. The sweetmeats were openly 
exposed for sale, and the purchaser could 
have tasted them before buying, if he had 
liked to do so. As the Judge says, whether 
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the sweetmeats were nasty or not is a matter 
of taste; at all eventa, their being nasty, 
affords no ground for a conviction under 
Section 415. 


The convictions should be quashed, and the 
fines remitted. i 

Pontifex, J—I concur in thinking that 
these convictions should be quashed, and the 
fines remitted for the following reasons :— 

In the sweetment case, because there is no 
evidence that they were composed of ony 
material injurious to health (Section 272, 
Indian Penal Code.) 

In the milk case, because the price seems to 
have been below the fair price for pure milk, 
and because there is evidence that the seller 
told the actual purchaser that to supply the 
quantity at the price, some proportion ‘of 
water must be mixed with the milk. 


The 18th November 1872. 
Present: 


The Hon’ble F. A. Glover and C. Pontifex, 
Judges. 


Recognizanos—Seourity to keep the Pecoo— 
Summons. 


Referenos to the High Court by the Ses- 
sions Judge of Gya. 


Isree Pershad, Petitioner. 


A is not justified in increasing the amount 
of and in demanding sureties on a summons to 


show cause which provided for a recognizance of 
much cual araou and nade no menton of sureties 
at 


Reference.—I maYm the honor to request 
tbat you will be so good as to submit the 
record of this case to the Judges of the 
High Court for an expression of their opinion 
upon the point, whether ina case in which 
a party is bound over to keep the peace, the 
Magistrate is by law limited in his ultimate 
demand to the amount, the nature of the 
security, and the time specified in the sum- 
mons served upon the party in the first 
instance. It appears to me that according 
to the letter of the law the Magistrate is so 
limited. In the case now under considera- 
tion, the party was called upon by the sum- 
mons to show cause why he should not be 
ps ee to enter into his own recognizances 
to keep the peace for 6 months, the amount 
specified being Rs. 200. Subsequently, on 
appearing before the Magistrate, he was 
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required toenterinto his own recognizanoes to 
the amount of Ra. 4,000, and to find 2 sureties 
in Rs. 1,000 eaoh, the period being at the 
same time extended to one year. It has 
been contended before me that the Magistrate 
was not authorized by law in either increas- 
ing the amount, altering the nature of the 
Becurity, or extending the period for which 
it was required, but was bound to observe in 
all respects the wording of the summons. ` I 
should be glad to be favored with the opinion 
of the High Court upon the point. 


Judgment of the High Court. 

_ _ Glover, J—We think that the Sessions Judge 

is correct in his view of the law and that the 
Magistrate was not justified in increasing the 
amount of security and in demanding sureties 
on a summons which provided only for a 
recognizance of much smaller amount and 
made no mention of sureties at all. 

The order of the Magistrate, directing 
recognizance to the amount of Rupees 4,000 
and sureties to that of 1,000 to be taken, is 
quashed. If the Magistrate still thinks that 
heavier security should be taken than that 
first determined upon, he should issue a fresh 
summons setting forth the amount intended 
to be taken, so that the party concerned may 
have full opportunity of showing cause 
against the order, if he wishes to do so. 


The 18th November 1872. 


Present : 


The Hon’ble F. A. Glover and O. Pontifex, 
Judges. 


` Act XXV of 1861, s. 169—Sanotion to Prose- 


(Miscellaneous Case). 
Seetaram Sahoo, Petitioner, 
versus 


Rai Baboo Shewgolam Salico, Bahadoor, 
Opposite Party. 
Mr. J. T. Woodroffe and Baboo Kally 
Kishen Sein for the Petitioner. 
Mr. R. T. Allan and Baboo Romesh 
Chunder Mitter for the Opposite Party. 
The words ‘such sanotion may be Sir at any time” 


ina. 169, Code of Criminal construed. 
y, and “ time” means a time which 
does not unduly prej 


AE 


P No appeal Toe agaist Jugs order sanctioning suoh 


. 
` 


Glover, J—Wnx think that this rule must 
be discharged. e 

It might be possibly cohtended that the 
sanction given by the Judge for a prosecution 
under Section 471 of the Penal Code was 
suficient to cover the charge as altered sub- 
sequently; but in any case, the sanction 
given on October 81d to the prosecution 
of a charge under Section 196, Penal Code, 
cured, we think, any defect of the original 
Procedure, because it was given within the 
time as required by Section 169, Criminal 
Procedure Code. 

The words used in that Section “such 
‘sanction mey be given at any time,” must 
be construed rensonably, and we consider 
that “any time” means a time which does 
not unduly prejudice the party to be prosscut- 
ed, or pat him in a worse position than he 
was before. In this case it is clear that 
Seetaram Sahoo was in no worse a position 
after the issue of instructions to prosecute 
under Section 196, Penal Code, then he was 
before, when a prosecution had been sanctlond 
against him on a charge under Section 471, 
Penal Code; and although the warrant of 
arrest for an offence under Section 196, Penal 
Code, was issued three days before the Judge’s 
sanction tò a prosecution in terms of Section 
169, Code of Criminal Procedure, the sub- 
sequent sanction cured the defect, which was 
after all one of a technical character. There 
is, therefore, we think, nothing illegal in the 
present carrying out of the warrant of arrest, 
the prosecution being one which has been, 
and is now, regularly sanctioned by a com- 
petent authority, and there is admittedly no 
appeal against the Judge’s order sanctioning 
suck prosecution. ‘ 

But although we feel bound to say that this 
rule should be discharged as not raising any 
valid point of law on which we could inter- 
fere, we also think it right to express a 


strong opinion as to the unadvisability of. 


both the Judge’s and the Magistrates pro- 
ceedings; the effect of which has been 
entirely to shut Seetaram Sehoo out from all 
chance of being able to reverse the decision 
in the certificate case on appeal to this 
Court. It would have been in every respect 
better to have delayed taking action under 
Section 169, Code of Criminal Procedure, 
until the certificate case had been finally dis- 
posed of. As it is, Seetaram Sahoo will be 
arrested and tried on a charge of using fab- 
ricated evidence, and;in the mean time his 
time for appesling will have expi: ed. 

We make no order for the present as to 
costs. ` 


A asa 
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The 18th November 1872. 


Present: 


The Hon'ble F. B. Kemp and O. Pontifex, 
wdges. 


Aot XLV of 1860, 3. 411—Stolen Property. 
The Queen 
Siris 
Dussorat Dass, Appellant. 


Committed by the Assistant Commissioner, 
and tried by the Officiating Deputy Com- 
missioner, of Cachar, on a oharge of dis- 
honestly retaining stolen property. 


Mr. M. L. Sandel for the Appellant, 


A conviction of‘ an offence under s. 411 of the 
Oone wat pet aaide in tha ebaetion of ‘evidence on 
reoord that property wes Government property, 
that it was stolen : 


Kemp, J—Tum appellant has been oon- 
victed ander Section 411 of the Penal Code. 
The first objection taken by the pleader 
who appears for the appellant is that the 
evidence on which the appellant has been 
convicted was not taken in his presence ; and 
that as the Assistant Commissioner has re- 
lied upon evidence taken in a former case, 
guch evitience not having been taken in the 
presence of the appellant, and thereby no 
opportunity given him to cross-examine, It 
is vot admissible as against the appellant. 
We find that two witneeses were examined in 
the presence of the appellant. These wit- 
nesses depose that a large quantity of India- 
rubber was brought by the appellant Dus- 
sorut and others to their boat, and that they 
were Induced by the promise of a liberal 
hire to allow the rubber to be put on board 
their boat, One of them also deposes that 
the rubber was covered over with thatching 
grass. Subsequently, this cargo of rubber 
was seized by the Nazir of the Collector of 
Silchar, and the Commissioner observing that 
all rubber, the produce of the Silchar for- 
eats, is the Property of Government, has oon- 
victed Daseorat of dishonestly retaining this 
rubber, knowing or having reason to believe 
the same to be stolen property. There is no 
evidence on the record to prove that this pro- 
perty was Government property; there is no 
evidence that it was stolen; and further there 
is no evidence that the appellant Dagsorat 
knew, or had reason to balieve, thet the same 
was stolen property. We, therefore, are of 
opinion that, in default of such evjdence, the 


conviotion is illegal under Section 411. We 
quash the sentence and direct that the fine, 
if paid, be refunded to the appellant. 





The 18th November 1872. 


Present : 


The Hon'ble F. B. Kemp and O, Pentifex, 
' Judges. 


Recognisanoe— Broach of tha Peace. 
(Miscellaneous Case). 
Haran Chunder Roy, Petitioner. 
Babeo Anund Chunder Ghosal for the 


Petitioner, 
s 
a has been bound down by recognizance 
nót to commit a breach of the peace, the amount ` the 
cannot be recovered from him oo is 
gu oi an oenen; auol da hari; whioh d amomt 
toa of the peace, or w is not 


to coos- 
son a breach of the peace. 


Kemp, J.—Ir appears that, on the 28rd of 
July 1870, the petitioner entered into recog- 
nizances to the amount of Rs, 500. The 
occasion on which this ce was 
called for from the petitioner was a dispute 
between two semindars, The terms of the 
bond are that the petitioner shall not, within 
the space of one year, commit any breach of 
the peace or any act likely to bring about a 
breach of the peace during the period over 
which this recognizance extended. The 
petitioner committed theft of cattle, and he 
was convicted of the offence of theft. The 
Magistrate ordered the amount of the recog- 
nizance to be recovered from the petitioner, 
and the sum of Ra, 500 was so recovered. 
The petitioner now, under fection 404, 
objects to this order on the ground that the 
act committed by him, namely, theft, did not 
amount toa breach of the peace or to ady 
act likely to occasion a breach of the peace, 
and that therefore the order of the Magis- 
trate, which has been confirmed in appeal by 
the Judge, should be quashed and the amount 
recovered from the petitioner refunded. 

We think that the order of the te 
which has been confirmed by the Judge is 
illegal. There is nothing to connect the 
offence committed by the petitioner with any 
breach of the peace, or any aot tending to 
occasion a breach of the peace, 

We, therefore, direct the refund of the 
amount realized from the petitioner, and quash 
the order of the Deputy Magistrate, Ghted she 
26th of April last, ` 
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The 18th November 1872. 
Present : : by the rowannah to 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 
Act VII(B. C) of 1864 ss. 16 and 21—Salt 
Law—Rewexnch—Notios of Sale. 
(Miscellaneous Case). ~ 
Bhagbut Dey and Hurrykrishto Nundy, 
l Petitioners. 2 


Baboos Bhyrub Chunder Banerjee and 
Bhowanee Churn Dutt for the Poti- 
tioners. 


A was convicted under s. 16 Act VII 
and B under a 21 of the ey 


.C) of 1884, 
former with 


having had’ in hi salt not covered by a 
rowannah, tho latter with haring sold to A the 
said salt. ' 


Kemp, J.—Tmm petitioner Bhagbut Dey 
has been convicted under Section 16 Act VI 
of 1864 (B. C.), and the petitioner Hurry- 
krishto under Section 21 of the said Act. 
The prisoners have been fined in the sum of 
Es. 200, and on default of payment to sim- 
ple imprisonment for two months. The fine 
has been paid by the petitioners. 

In the case of Bhagbut Dey, it ap 
that he purchased from Horrykrishto 47 
maunds 2 seers 2 chittacks of salt. This salt 
was seized by the excise officers on the 
ground that Bhagbut did not produce a row- 
annah to protect the salt. Bhagbut was there- 
fore fined Re. 200 under Section 16, and 
the salt was confiscated and sold by Govern- 
ment, With reference to the case of Bhag- 
but, we are of opinion that the conviction 
under Section 16 is wrong in law, That 
Section enacts that “any salt exceeding 5 
“ seers in quantity, which may be found with- 
“in such limits as aforesaid, not specified 
“in a rowannah, shall be held to be contra- 
“band, and as such shall be seized and 
“ confiscated ;’ “and any person possessing 
“aueh salt shall be liable to a fine not 
“ exceeding’ Ra. 5 per maund” In the 
present case it is very clear that the 47 
mauods 2 seérs 2 chittacks of salt was spe- 
Cifled in the rowannah No. 248 taken for 
Baboo Mcdhoosoodun ‘Banerjee for 260 
maunds by Hurrykrishto, the agent of this 
pasty, dnd the sale made by him to Bhag- 
but was for salt “specified” in the rowannah 
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No. 248. The agenteof Modhooscodun not 
having sold the Fiole quae of salt covered 
hagbut, the rowanneh 
could not be in the possession of the purchas- 
er Bbagbut Dey ; bot it is clear, and is not 
disputed, that the salt found in the possession 
of Bhagbut wns specified in the rowannah 
No. 248, and therefore Bhagbut has com- 
mitted no offence under Section 16 Act VII 
of 1864. The fine, therefore, which he paid 
must be remitted and refunded to him, and 
the price of the salt must also be returned. 
With reference to the case of Hurry- 
kriahto, Section 21 Act VII of 1864 applies. 
That Section enacts that “whoever sells, ' 
‘loses, or disposes of salt, and wilfully or 
“negligently omits to certify such sale, loss, ° 
“or disposal thereof onthe beck of the 
“ rowannah, shall be lisble to a fine not ex- 
“ceeding Rs. 5 for every maund so sold.” 
It is clear that the petitioner Hurrykrishto 
has been guilty of negligence in his omission 
to certify at the back of the rowannah the 
sale of the 47 maunds to Bhagbut Dey, and 
the fine imposed upon him not exceeding 
Rs. 5 for every maund is not illegal under 
that Section. The petition, therefore, of 
Horrykrishto Nundy must be rejected. 


The 19th November 1872. 


Present: 


The Hon’ble F. B. Kemp and C, Pontifex, 
Judges. 


Act XXV of 1861 #318 and Ch. XXII—. 
Breach of the Psaco—Summons— Witnesses. 


(Miscellaneous Case). 
Shamasunkur Mozoomdar, Petitioner, 


7 


, wersus 
Ranee Anundmoyee Dassya, Opposite Party. 
Baboos Greeja Sunksr Mosoomdar and 
Nullit Chunder Sein for the Petitioner. 
Baboo Doorga Doss Dutt for the Opposite 


Party. 

Al there is no provision in Chapter XXII of the 
Code of inal Procedure for the samm of wit- ' 
nesse, it is the duty of a Court in oases of df the 
pesce under s. 818, if the parties cannot produce their 
witnesses, to issue summonses for their attendance. 


Kemp, J—Tux first point taken in this 
case is that the proceeding of the Magistrate 
under Section 818 of the Oriminal Procedure 
Code’ is based upon the report of the Police 
officer alone, and such report not being legal 
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evidence all the proceedings subsequently 
taken by the Magistrate are without juris- 


diction. On referring to the record, we find 
that the Magistrate did not proceed upon the 
report of the Police officer alone, in which 
case, perhaps, under the ralings of this Court, 
the objection might avail ; but we find that the 
Magistrate refera to evidence taken in other 
cases, which we must assume he inspected, 
and he goes on to say that he is satisfied upon 
that evidence that there was a likelihood of 
a breach of the peace. This objection is 
therefore overruled. 

The next objection is that the petitioner 
has not had a proper hearing, inasmuch 
as the Magistrate held that the law did 
not confer upon him the power to summon 
witnesses in cases of this description, and 
when the petitioner prayed the Magistrate 
to summon his witnesses, no order beyond 
placing his petition on the record was 
passed. On referring to the judgment of 
the Magistrate, we find that he states that he 
can find no provisions in Chapter XXII for 
the summoning of witnesses. No doubt, there 
is no mention in that Chapter of avy particular 
provisions under which witnesses are to be 
summoned ; but in cases coming under Sec- 
tion 818, oral evidence as to the fact of 
possession is always adduced, and it is the 
duty of the Court, if the parties cannot pro- 
duce their witnesses, to issue sammonses for 
their attendance. Now in this case it is clear 
that the petitioner petitioned the Magistrate, 
urging his inability to produce his witnesses, 
and asking for the assistance of the Court to 
summon these witnesses. It does not appear 
that any proper order was passed upon this 
application, and therefore it amounts to this 
that the petitioner has not had a proper 
hearing. 

We, therefore, send back the case. The 
Magistrate will summon the witnesses for 
the petitioner, and, after hearing und consider- 
iug their evidence, pass a fresh decision. 


The 19th November 1872. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Act XLV of 1860 s. 206—Fine—Transfer of 
Property. 


(Criminal Motion). 
Balmokoond Brojobasi, Petitioner. 


Baboo Amerendronath Chatterjee for the 
Petitioner. 

To bring a case under s 206 of the Penal Code: 
there must be a frandnlent removal, sale, or transfer of 
property, or of some interest therein, intending thereby 
to pregan: tiat property froni Deng een ene rfeiture 
or Ín satisfaction of a 

Kemp, J—Wa think the conviction in 
this case must be quashed and the fne 
remitted. The petitioner has been convicted 
under Section 206 of tbe Penal Oode. The 
words of that Section are “ whoever fraud- 
“ ulently removes, conceals, transfers or deli- 
“vers to any person any property, or any 
“interest therein, intending thereby to pre- 
“ yent that property or interest therein from 
“ being taken as a forfeiture or in satisfaction 
“of a fine &o.” In this case the 
petitioner was sentenced to sjx months’ 
rigorous imprisonment and to pay a fine 
of Re. 200. He underwent the term of im- 
prisonment, and it appears from the recon 
nnd is not disputed, that out of the fin 
of Reg. 200 more than three-fourths have 
been realized from time to time. Under 
Sastion 61 of the Proceduie Code, in cases 
in which offendera are sentenced to a fine, it 
is competent to the.Court to issue a warrant 
for the levy of the flue by distress and sale 
of their moveable property. In this case it 
would appear that whenever the police put a 
pressure upon the petitioner, small sums were 
recovered from time to time. The present 
charge arises out of an alienation made by 
the petitioner of na house and certain move- 
able properties to n woman who is snid to be 
in his keeping. It is alleged that the house 
was gold for an inadequate price, but with 
that part of the case we have nothing what- 
ever to do, inasmuch as that house could 
not ha taken in execution, nor was that house 
liable for the fine inflicted upon the petitiouer ; 
but the couveyauce also transfers certain 
moveable property for a consideration, and 
the transaction was duly registered. It also 
appears tlint subsequent to this transfer, the 
police recovered by distraint and sale of 
the moveable property of the petitioner 
Rs. 49 odd anpas. To bring the offence 
within Section 206, there must be a fraud- 
ulent ı emoval, sale, or transfer of property, or 
of some interest therein, intending thereby to 
prevent that property from being takeu as a 
forfeiture or in satisfaction of a fine. 

Now, in this case it is very clear that the 
gist of the offence, namely, fraud, is altogether 
absent. The petitioner has publicly regis- 
tered the alignation. Subsequently, other 
moveable property of the petitioner was 
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sold, and it is alleged (for there is a petition 
to that effect on the record) that if that 
property had been sold in a- legal manner, it 
would not have been sacrificed, as it has bean, 
at an inadequate price. The petitioner esked 
the Magistrate for redress on that point, but 
it does not appear that any enquiry was 
made, Looking to the conduct of the peti- 
tioner and to the whole of the circumstances 
in the case, together with the total absence 
of frand, which is the gist of the offence 
under Section 206, we acquit the petitioner, 
and reverse the order of the Court below, 


The 28th November 1872. 


Present 


The Hon'ble F. B. Kemp and F. A. Glover, 
j Judges. 


High Court—Procedure— New Trial—Assessors. 
The Queen 
versus 
Muthoora Singh, Appellant, 


Commitied by the Magistrate, and tried by 
the Officiating Sessions Judge of Hooghly, 
on a charge of voluntarily causing 
grievous hurt. 


Mr. W. Jackson and Baboo Ishur Chunder 
Chuckerbutty for the Appellant. 


Where there is a failure of { or where the pri- 
soner hes been summing up of 
either die 


Kemp, J.—Tnn prisoner in this case has 
been convicted of voluntarily causing griev- 
ous hurt, an offence under Section 826 of 
the Indian Penal Code. It appoars that at 
the request of the learned Counsel who de- 
fended the prisoner, a selection was made out 
of the jurors present of jurymen acquainted 
with the English language. The jury con- 
sisted entirely of Hindoo gentlemen ; and 
the parties, who were so far concerned that 
their servants on both aides were mixed up 
in the offence which took place, are influen- 
tial Hindoo Rajabe. One of the Rajahs has 
four or five professional wrestlers in his ser- 
vice, and the other Rajah appears to have 
countenanced gambling in the joint-market 
of the two Rajnhs. Mr. Cavanagh, the Sub- 
Inspector of Police, deposes that for some time 
pasų thers have been disputes between these 
two Rajahe, Itappears from the evidence that 


> 


on the day on which the offence was commit- 
ted, Moteeullah, one of the *servants of one 
of these Rajahs, finding that Muthoora Singh, 
a servant of the other Rajah, was playmg 
at the game of “ kupun” in the basar in ques- 
tion, directed him to desist playing. This 
led to some words pee between Moteeul- 
lah and Muthoora Singh, and Moteeullah pro- 
ceeded to the rajbaree to give information 
to his master. On the way he appears to have 
fallen in with Shere Ali Khan, who is also in 
the service of the Rajah, and described to be 
a professional wrestler., Shere Ali Khan 
told Motoeullah thet ft was not necessary to 
inform the Rajah; that he would himself . 

to the market and stop the gam- 
bling. On this, Shere Ali Khan proceeded to 
the market, and his story is that he observed 
the prisoner, Muthoora Singh, strutting about 
in the market with a drawn sword. The 
story for the defence, .on the other hand, is 
that Muthoora Singh had not then drawn his 
sword. Words then passed between Mu- 
thoora Singh and Shete Ali Khan, and there 
is evidence that Muthoora Singh stuck Shere 
Ali Khan with bis sword and out off one of 
his thumbs. There oan be no doubt as to the 
extent of the injury inflicted, for we have 
the dootor’s evidence to satisfy us on that 
polat. The case was tried, as already ob- 
served, by a jury, who cross-examined some 
of the witnesses, and came to an unanimous 
finding that the prisoner was guilty of the 
offence charged. 

In appeal, 19 grounds have been taken on 
behalf of the prisoner, and we have carefully 
considered the whole case. The leading case 
with reference to questions of this kind is that 
in Vol. V, Weekly Reporter, Criminal Rul- 
ings, beginning at page 80. I allude to the 
case of Elahee Bux. Under Section 379 of 
the Criminal Procedure Code, as observed 
by the late Chief Justice, Sir Barnes Peacock, 
it is the duty of the Judge to sum up the 
evidence on. both sides. That Section no 
doubt requires the Judge to sum up properly ; 
and if it appears clearly to the High Court that 
a failure of justice has been caused by im- 
proper advices upon a question of fact, or by 
an omission to give that advice which a 
Judge in the exercise of a sound judicial 
discretion ought to give upon questions of fact, 
the High Court can interfere ; but further 
on in the judgment, the learned Chief Jus- 
tlee observes that although be was of opinion 
that the Legislature intended that this Court 
should have the power of setting aside a 
verdict of guilty pronounced by a jary upon 
an erroneous, or defective summing up of the 
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evidenoe by the presiding Judge, he was of The 29th November 1872, 
opinion that it not the intention of the 
Legislature that a verdict of guilty should be Present 
set aside in every casein which thereis a de- ; 
fective or erroneous summing up; that itj The Hon'ble F. B. Kemp and F. A. Glover, 
was their intention to provide protection for J «dges 
for j 


the innocent, but not chances of esca 
the guilty. This decision has been followed 
by other decisions which have been quoted 
by the learned Counsel in the course of his 
argument, It appears to me, upon a careful 
consideration, that the gist of these decisions 
is this, that where there has been a failure of 
justice, or where the prisoner has been preju- 
diced by the defectivesumming up of the Judge, 
this Court can interfere either by discharging 
the prisoner if the evidencs on the r is 
not sufficient to convict the prisoner, sup- 
posing the trial to have taken place with the 
aid of assessors, or to. direct a fresh’ trial. 
There are certain stntemetits made in the 
charge to the jury which are not altogether 
borne out by the evidenee, but these state- 
ments are not sugh as to have prejudiced the 
risoner, and are in our opinion gf no great 
portance, With reference to the remarks 
of ti:-Judge to the jury as to the discrepan- 
cies in the evidenes to the effect “ that many 
“juries had given verdicts which surprised 
“him, and that on his enquiring the reason for 
“such verdicts, he was imformed that there 
“ were discrepancies in the evidence,” we think 
that the Judge was wrong in making these 
remarks ; but at the same time, after carefull 
considering the evidence, we do not think 
that these remarks have in any way inflo- 
enced the verdict at which the jury have 
arrived, or prejudiced the prisoner. The 
story of Muthoora Singh that he was 
acting in self-defence is not borne out by 
any evidence on the record, nor do we find 
that he offered any evidence. It is to be re- 
gretted that the four Police Constables who 
were specially appointed by Mr. Cavanagh to 
keep the peace in this hafit were not examin- 
ed, and there is also the evidence of Dr. 
Green to the effect that Muthoora Singh was 
severely beaten ; but it appears to us from the 
evidence on the record that that beating 
was probably inflicted after Muthoora Singh 
had used his sword and cut off the thumb of 
Shere Ali Khan. From the evidence, we 
would infer that the “ puhlwans” of the ri- 
val Rajah gave Muthoora Singh e good 
thrashing after he had attacked and wounded 
Shere Ali Khan. On the whole case, there- 
fore, we are not disposed to interfere with 
the conviction or sentences, and we reject the 
application, . 


Aot V of 1861 ss. 15 and 17—Special Constables 
— High Court—Jurisdistion. 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Sessions Judge of Rajskahye, 


Rohoman Sirkar and another, Petitioners. 


Where a appointed - 
der Section 17 Act V of 1961 on the ground that 
murder had occurred, and ‘he was apprehensive 


order was illegal, to cases of unlaw- 
ful assembly, riot, or disturbance of peace only; but 
that es the was one ofa purely executive 


Reference.—Im February 1872, a traveller 
passing along a foot-path opposite the village 
of Chobari was set upon in open day by two 
men, who murdered and robbed him. The 
Assistant Magistrate of Sherajgunge obtain- 
ed sufficient evidence against two of the 
inhabitants of Chobari on which to commit 
them for trial before the Seasions Court for 
the aforesaid murder ; but the principal wit- 
nesses on whose evidence he so committed 
those two persons, retracted before the See- 
sions Court the statements they had made 
before'the Assistant Magistrate, and the case 
consequently broke down in the Sessions 
Court, and the accused persons were dis 
charged on the 22nd of April last. On the 
10th of May, the Assistant Magistrate drew 
up ® proceeding in which, after remarking 
that there bad been œ serious murder in 
Chobari, and that many dudmashes lived in 
that village, he called upon the Police In- 
spector to report whether it was necessary to 
appoint special constables for the security of 
the lives and property of people passing 
by or through Ohoberi during the then 
approaching reiny season; and if such a 
measure were necessary, to submit a list of 
five of the principal residents of that village, 

The report of the Inspector being in favor 
of the appointment of such spæeial con- 
stables, the Assistant Magistrate, on the 27th 
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of May, appointed Rohoman Sirkar, Moon- 
shee Akbund, and three other inhabitants of 
Chobari as special constables under the pro- 
visions of Section 17 Act V of 1861, direct- 
ing them 'to'state within ten days any objec- 
tions they might have to being so appointed. 
No objections having been made by any of 
those five persons by the 8th of June, the 
Assistant trate on that date declared 
them duly appointed special constables, and 
bound to perform the duties of officer of 
Police under the provisions of Sections 17, 
18, and 19 of Act V of 1861. On the 6th 
of July, Rohoman Sirkar and Moonshee 
Akhund petitioned the Assistant Magistrate 
to withdraw his order with regard to them, 
complaining at the same time of the hard- 
ship and pecuniary loss entailed upon them 
by the operation of that order ; they being 
makajans and traders, and their profits and 
success in business depending in a great 
measure on their travelling about the country, 
and being free to leave Chobari whenever 
and for as long as it was to their interest to 
do so—a freedom of waici-ibey ware dopriv- 
ed under the Assistant Magistrate’s order. 
The Assistant Magistrate did not comply 
with their prayer, and they petitioned this 
Court under Section 484 of the Code of 
Criminal Procedure. z 

I consider the Assistant Magistrate’s order 
is illegal, because the circumstances which 
could alone render such order legal did not 
exist, nor was any one of those circum- 
stances reasonably to be apprehended at the 
‘time of the passing of that order. 

The reasons assigned by the Assistant 
Magistrate in his proceeding of the 10th 
Mey 1872 for the appointment of special 
Police officers in Chobaeri, under the provi- 
‘gions of Section 17 Act V of 1861, are— 

(1). That there was a murder lately com- 
mitted in Chobari ; and (2) that many bxd- 
mashes live in that village.. 

Neither of these reasons appears to me to 
constitute a lawful reason for compelling the 
petitioners or any of the residents of Cho- 
bari to perform the duties of special Police 
officers against their will, and to their per- 
sonal inconvenience and pecuniary loss aris- 
ing from partial stoppage of business, It 
is not alleged that there had becn, or that 


r 


there was any reasanable apprehension of 
any unlawful assembly. or*riot in Chobari ; 
and the committing of a single marder, most 
daring and atrocious though that murder was, 
is not a disturbance of the peace in the sense 
in which the words “disturbance of the 
peace” are apparently used in Section 17 of 
Act V of 1861. 

The Assistant Magistrate was apparently 
apprehensive that, during the rainy season, 
murders of a similar character to that which 
was perpetrated in February of 1872 on 
a’ traveller passing through Chobari -might 
be committed; but assuming that good 
grounds existed' for such apprehension, the 
appropriate law to be applied in ‘such a case 
would be Section 15, and not Section 17, of 
the Police Act V of 1861. 

I am doubtful whether I have jurisdiotion 
to entertain this applfoation of petitioners, 
it being one which ought perhaps to have 
been preferred to the Commissioner of Oir- 
cuit, but the case is one which ap to me 
to call for an immediate order of annulment 
‘of the- Assiniaus - magistrata s— proceedings 
with reference to the appointment of peti- 
tioners as special Police officers; and the 
High Court will best determine the question 
of jurisdiction, As delay will be injurious 
to petitioners, I submit the records at once to 
the High Court, without callog upon the 
Assistant Magistrate for any explanation to 
acoompany the record. 


Judgment of the High Court. 


Glover, J—The order of the Assistant 
Magistrate appears to us to be one of a pure- 
ly executive nature, and one with which this 
Court has no power to interfere. 

We may say, however, that we agree with 

the Sessions Judge in thinking the order 
illegal, inasmuch as Section 17 Act V of 1861 
refers to casee of unlawful assembly, ridt, 
or distarbance of the peace only, and not to 
orlmes of the nature referred to in this pro- 
ceeding. 
If the Assistant Magistrate considered the 
Police force already entertained insufficient 
to prevent crime in the village of Chowbari, 
le should have applied for sanction to an 
increase under Section 15 of the Aou 
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Regarding Despatch of Monthly Returns by ths | certainty of receipt by the above date, to 
Small Cause Courts. despatch the returns in question not later than 
the Sth. 
CIVIL CIRCULAR MEHO. No. 9. 


ee 


7 For enexring Uniformity in the Preparation of 
To all Judges of Courts of Smalt Causes, | the comparatios tables “ Original Jurisitiction” 


dated Calcutta, the 25th April 1872. and “ Appellato Jurigdiotion” in ths Azuxal 
Reports. 
Hien Court. 
CIVIL CIRCULAR MEMO. No. 10.° 
(Civil Side.) ` , 
Present: ; 

£ To ali District Judges and Judicial Com- 

‘The Hon'ble L. S. Jackson, Judge. missioners, dated Calcutta, the 28rd May 


1872. 
Tue attention of all Judges of Courte of 


Small Causes is drawn to para. 19 of the 


proceedings of the late Sudder Court em- (Civil Side.) 
bodied in their resolution of Ist July 1861 


Hien Covrr. 


(which was communicated to all Judges of Present : 
Small Cause Courts), which requires the sab- 
mission of their Monthly Returns to the Court 


The Hon’ble L. 8. Jackson, Judge. 


not later than the 10th of each month follow-| Tue Annual Reports for 1871, which have 
ing that to which the statement refers ; and | been received, show a want of uniformity in 
they are requested, with a view to secure | the preparation of the comparative tables 
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superscribed respectively “ Original Juis- |- 
diction” and “ Appellate Jurisdiction,” pro-" 


vided by Circular Order No. 4, dated 2nd 
February 1871. To ensure uniformity in 
their preparation, District Judges and Judi- 
cial Commissioners are hereby informed that 
the instructions given in the Circular Order 
No, 25 of 12th August 1871 must be under- 
stood to apply to the headings ‘ Instituted” 
and “ Disposed of ” in the above tables. All 
transfers, therefore, though properly included 
in the blapk ink figures under the general 
heads just named, should be excluded from 
the red ink figures to be entered under the 
former, as is done in the Quarterly Returns. 


2. Where the‘above tables in the reports 
for the year 1871 have been prepared on any 
other principle, amended ones should be seni 
without delay, and where they have been 
prepered on the above principle, t ¢. where 
the ‘black ink entrics have been made to in- 
clude transfers (ás they should have been), 
supplementary returns should be submitted, 
showing in red ink the cases actually insti- 
tuted or decided in the Courts concerned, 
exclusive of transfers. 





Classification of Values of Assets of Estates to 
be entered in the tabular form annexed to Civil 
Cirowlar Order No. 20 of 1871. 


CIVIL CIRCULAR MEMO. No. 11. 





To all .Distriet Judges and Judicial 


—w 
Commissioner's, dad Coleiea; the Sra 


Jane 1872, 


Hien Court. 


(Civil Side.) 
Present : 
The Hon’ble L. 8. Jackson, Judge. 


Tue Court directs all District Judges and 
Judicial Commissioners to make the follow- 
ing entries in Column 1 supersaribed “De- 
clared Value of Assets of Estates” of the 
tabular form annexed to Circular Order 
No. 20, dated the 18th July 1871 :— 


“ Above Es. 


1,000 up to Ra. 5,000 
n n 6, noo» n 10,000 
” » 10,000 , 4 . » _ 60,000 


n n 5 ,000 n n n 1,00,000 
Above 1,00,000 Rupees,” 


2. The above classification of values is 
not intended to affect the forms of registers 
which were ordered to be opened in Judges” 
Offices from the Ist July last ; but they must 
be adopted in the periodical returns to be 
made to the Court for the information of 
Government,.and should embrace the annual 
return for the ‘current’ year 1872, and alt 
fature years. po 


3. It will not be necessary to inelude in 
the annual return in question any probates, 
letters, or certificates where the amount or 
value of the property “does not exceed one 
thousand rupees,” no fee being chargeable in 
sueh casæ— Vide Clause VID, Section 19 
Court Fees’ Act (VII) of 1870. 
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PEE Ee: TS Allowances sanctioned ths: Foinscial Department for al Offices in 
Ben, 


CIVIL CIRCULAR ORDER No. 19. 


To District Judges and Judges. of Small Cansa Courts, dated Calcutta, the 17th 
June 1872. 


Hies Court, &e. 
(Civil Side.) 
Present: 


The Hon'ble Sir R. Couch, Kit., Chief Justioe, and the Hon'ble F. A. Glover and 
W. Ainslie, Judges of the Court. 


Art the instance of the Government of Ben the Court circulates, for the informa- - 
tion and guidance of all District Judges and Ju of Small Cause Courts,*an extract 
. from the revised scale of stationery allowances sanctioned by the Financial Department, 
under date 4th September 1871 for all offices in B 

2. Attention is drawn to the supplement at the end of the tabular statement, in which 
the allowances sanctioned for Su inate Judges and Moonsiffs are exhibited. In the 
case of the former, the allowances, it will be seen, continues as before ; but in that of the 
latter the allowance has been raised from Rs. 8 to Ks, 12 for each Officer. 


Estract from the Revised Soala of Stationery Alowanoss sarctioned for all O naa n A 
letter No. 33032, dated 4th oe 1871, from Assistant Ssoretary, z of India 
(Finansial Department ), to tary, Government of Bengal. 


PARTI. 















NAMES OF OFFICERS. | STATIONS. 


Averago Monthly Amount of 


W 











Zillah J of ~ | Backergunge ...| 8018 4/..... 0 
Ditto ( ) ~ | Ditto = 0 
Ditto as Beerbhoom ...| 16 6 0] ...... 4 
Ditto (Additional) .» | Ditto is 0 

- Burdwan vee | 81 12 10 | 2... 0 
Ditto ss . | Bancoorah ...| 7 9 4| aee 0 
Diito aes . | Bebar .. | 9010 9] ...... 0 
Ditto oe oe ~~ | 1718 9] ...... 0 
Ditto (Additional) - | Ditto | 4,4 8 0 

ae . | Cuttack | 2 8 9]... 0 

ces eee | Deacon | 68,811)... 0 
Ditto (Additional) .. | Ditto me A ` Guanes ‘ 
Ditto es ous nee «| 80 12 9)... 0 
Ditto Jessore we | 2 710) ww. 0 
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^ A separate allowance of Rs, 4 has been sanctioned for Howrah. 
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Cost of Service of Notice of Appeal oh Respond- 

ent hong aud when to be paid. 

CIVIL CIRCULAR ORDER No. 20. 
To all Judges and Judicial Commissioners, 
dated Caloutta, the 25th June 1872, 
Hiem Courz, &e. 

(Civil Side). ` 
Present: — 

Tho Hon'ble Bir R. Couch, Kt. Chief Jus- 
tice, and the Hon’ble W. Markby, F. A. 
Glover, and W. Ainslie, Judges of the 
Couri. 

Tue Court’ direct that, from and after the 
Ist July next, the cost of service of notice on 
the respondent in every appeal in a civil case 
preferred to the District Judge, or to a Sub- 
ordinate Judge especially empowered to re- 
ceive appeals, shall be paid at such Court at 
the time of presenting the appeal by an adhe- 
sive Court Fee Stamp, such as is prescribed 
in Circular Order No. 87, dated 22nd Decem- 
ber 1870, to be affixed to the petition of 
appeal. 


. 
areenaan 


Arrangements as to the Sittings of Judges of two 
or more Small Cause Courts. 
CIVIL CIRCULAR ORDER No. 21. 


To all Judges of Courts of Small Causes, 
dated Caloxtta, the 26th June 1872. 
Hien Court, &. 
` (Civil Bide). 

Present : 

The Hon'ble Sir R. Couch, Kt., Chief Justioe, 
and the Hon’ble F. A. Glover- and W. 
Ainslie, Judges of ‘the Court. 

Tas Court is pleased to declare that the 
Previous confirmation, by Government, of 
arrangements made under Sdction 14 Act 

- XI of 18665, is not necessary in order to give 
them legal validity. The Court accordingly 


directs, with the approval of His ' Honor the 
Lientenant-Governor, that arrangements as 
to the sittings of Judges of two or more 
Small Caase Courts shall, for the fature, be 
merely reported to the Local Government 
through the High Court, the notification as 
to the times of circuit and dates of sitting ap- 
pearing .simultanecusly in the Caloutia 
Gazette, under the signature of the Small 
Cause Court Judges themselves, “ subject to 
the orders of Government.” 





Regardiag the Sale of a particular Description of 
Paper by tha Vendors qf Court Hees Stamps 
when adhesive Stamps come to be exclusively 
used. ; oe x 


CIVIL CIRCULAR ORDER No. 22. 


To all Judges, Judicial Commissioners, and 
. Magistrates, dated Calcutta, the 28th 
June 1872. 


Hran Court, &o. 
(Civil Side.) 
Present: 


The Hon'ble Bir R. Couch, Kt, Chief Jus- 
tice, and the Hon’ble F. A. Glover and 
W. Ainslie, Judges. 


Tas Governor-General in Counci, in 
Notification No. 1756, dated 8th March last, 
has, in the exercise of the powers conferred 
by Section 26 of the Court Fees Act of 
1870, directed that the stamps used to denote 
any fee chargeable under the said Act may 
be either impressed or adhesive ; and the 
Court have reason to believe that, on the 
present stock of impressed stampa being ex- 
hausted, the exclusive use of adhesive stamps 
for the above purpose will be enjoined. It 
is important, therefore, to provide against 
stamps of the latter description beipg afflzed 

2—B 
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to documents wiitten on paper unfitted for 
the purposes of record. It will also be con- 
venient that tle component parts of a record 
should be, as far as possible, of one uniform 
size, 


2. The Government of Indla have 2p 
proved of a description of paper, which ap- 
pears well calculated to answer the purpose 
intended, being supplied to the vendors of 
Court Fees Stampe for sale to the public at 
one pice per sheet, The size of this paper is 
184” long by 84” wide, and samples can be 
obtained on application to the Superintendent 
of Stationery. 


3. It may be a question whether Judicial 
and Magisterial Officers could refuse to re- 
ceive an application or a petition merely 
because it was not written upon paper of a 
particular size or description, provided that 
it was of a kind sufficiently durable to be 
adapted for record ; but they elearly wonld 
be justified in refusing permission to the 
fili-, ‘ora document written ppon paper 
obviously unfitted for this purpose. If due 
notice be given that such a discretion will be 
exercised whenever neceesary, and at the 
same time that paper of an approved quality 
can be obtained from the stamp vendor at- 
tached to each Court, it is not likely that the 
public will refuse to make use of it 


4. The Court direct, therefore, that all 
Judges, Judicial Commissioners, and Magis- 
trates of districts Will have a notice to the 
above effect put up in some conspicuous 
place in their Courts, and that they will 
instruct their respective subordinates to do so 
likewise. The price at which this paper will 
tbe sold should be mentioned in the notices 
above referred to. The Superintendent of 
Stationery should also be communicated with, 
through the Collector of the district, as to 
the quantity of paper that will be required, 
which, at the outset, will probably not be 
large. ° This, however, will mainly depend 


a 


` 





upon the stook of impressed stamp paper in 
each district, and on *this point the Court 
have no information, 


Regarding the Submission of Judicial Indenis for 
Stationery by Civil and Criminal Authorities. 
CIVIL AND CRIMINAL CIRCULAR 
ORDER No. 28. 


To all Civil and Criminal Authorities, 
dated Caleutia, the 8rd July 1872. 


Hrem Court, &o.' 
(Civil Side.) 
Present: 


The Hon’ble Sir R. Conch, Kt, Chief Jus- 
tice, and the Hon’ble F, A, Glover and 
W. Ainslie, Judges. . 


Art the instangp of His Honor the Lieute- 
nant Governor of Bengal, the Court Is pleased 
to direct all Civil and Criminal Authorities 
under their control to submit their annual 
indents to fhe Superintendent of Stationery 
for the authorized judicial forms in use in 
their own and their Subordinate Courts dur- 
ing the month of April of each year. 


2. Dnless judicial indents are nnusually 
large, they can, under ordinary circumstances, 
the Court are assured, be all çomplied with 
within two months’ time of their receipt. 
Emergent indents, however, can be sent in, 
and will be compHed with at any time of the 
year. The Court, however, expect that the 
necessity for submitting such indents will 
only arise under exceptional circumstances, 
such as could not reasonably have been fore- 
seen at the time of the submission of the 
annual indent, 


8. Emergent indents should be sent in 
through the High Court, 


- 
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Ciroular Order No. Js of 4th Juns 1870 
© withdrawn. 


CIRCULAR ORDER No. 24. 


To District Judges, Judicial Commis- 
sioners and Coxrts of Small Causes, dated 
Calcutta, the 24th July 1872. 


Hien Covert, &o. 
(Civil Side.) 
Present : 


The Hon’le Sir R. Couch, Kt, Chief Justice, 
and thd Hon’ble W. Markby, F. A. Glover, 
aud W. Ainslie, Judges. 


Creoutar Order No. 18, dated 4th Jone 
1870, not having been found to answer the 
purpose for which it was issued, and having 
been extensively taken advantage of by 


poe prefer appeals not warranted by 
w, the Court is pleased to withdraw it, 
and itis withdrawn from this date accord- 


ingly. 


Applications under s. 12 Aot VIII of 1859 and 
s. 4 Aot XXIII of 1861. 


CIRCULAR ORDER No. 25. 


\ 
To all „Civil Courts, dated Caloutta, the 
15th July 1872. 


Hien ‘Court, &0. 
(Civil Side.) 
Premni : 
The Hon'ble Sir R. Couch, Kt., Chief Justice, 


and the Hon’ble L. S. Jackson, F. A. Glo- 
ver, and W. Ainslie Judges. 


Tux High Court is very frequently called 
upon to pas orders upon applications made 
under Section 12 Code of Civil Procedure, 
by District and other Judges, for leave to 
proceed with the trial of suits for property 


situate within the limite of different districts, 
and also upon applications, chiefly from 
Courts of Small Causes, for orders to be 
made under Section 4 Act XXIL of 1861. 

2. These applications, in a great number 
of instances, have not been accompanied by 
any sufficient statement of the facts of the case, 
and it seems to have been the common belief 
that such applications, and the orders of the 
High Court to be made upon them, are mere 
matters of form. But the contro 
entrusted to the High Court by the Sections 
above mentioned, is meant to be really exer- 
cised, and it cannot be exercised without 
sufficient materials. : 

8. The Court therefore find it necessary 
to direct that in all applications under Boc- 
tion 12 Code of Civil Procedure, the facts 
shall be fully set forth, i e. the names and 
residences of all the parties, and fhe nature 
and value of the different portions of the 
property in dispute, wbich are sitdated in 
various jurisdictions ; and that when any 
of the defendants reside beyond the local 
jurisdiction of the Court in which the suit 
has been commenced, it shall appear that 
such defendants have had an opportunity of 
showing cause. 

4, When the Court is asked to make an 
order under -Section 4 Act XXIII of 1861, 
the fact should be similarly stated, and it 
should appear that, in the opinion of the 
Judge, it will be just and reasonable as re- 

defendants as well as plaintiffs, that 
the trial should take place ina jurisdiction 
within which one or more of them do not 
reside, . 


——_—_—- 


Certificated Mookhtars allowed Access to Record- 
rooms of Mofassil Ciril Courts. 


CIRCULAR ORDER No. 26. 


Dated Caloutta, the 8rd August 1872. 


Hieu Court, &o. 
(Civil Side.) 
Present : 
The Hon’ble. Sir. R. Couch, Ki., Chief 
Justice, and the Hon’ble L. S. Jackson, 


W. Markby, F. A. Glover, aud W, Ainslie, 


Judges. 
. 8—B 
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All District Judges and Judicial Com- 
missioners 


Axs hereby informed for their own guid- 
ance, as well as for that of the Civil Courts 
subordinate to them, that the High Court 
has resolved that Mookhtars holding certi- 
ficates under the Rules which have been, or 
may be, passed by the Court under Section 4, 
Act XX of 1865, may be allowed access to 
the record-rooms of Mofussil Civil Courts 
in order tò facilitate the preperation by them 
of briefs for the use of Counsel or Vakeels. 


Accounts prescribed in C. O. No, 9 to be kept in 
English. 
CIRCULAR ORDER No. 27. 


To all Civil Authorities, Lower Provinces, 
dated Calcutta, the 10th August 1872. 


Hias Court, &o. 


(Civil Side.) 
Present : 


The Hon’ble Sir R. Couch, Kt., Chief 
Justice, and the Hon'ble W. Markby and 
W. Ainslie, Judges. 

Ix connection with Court’s Ciroular Order 


No.9 of the 8th March last, the Court 
direct that the accounts therein prescribed 


EPE O ogi lignages and not in 
the Vernacular 


Earnings of, and Processes served by, Extra 
Peons, to be shown. 


CIRCULAR ORDER No. 28. 





To all Judges of Districts and Judges of 
Small Cause Courts, dated Caleutta, 
the 142k August 1873. 





Hrem Covet, &o, 
(Civil Sides) 
Present: 
The Hon’ble F. A. Glover, Judge. - 


In modification of Circular Order No. 18 
of the 11th May 1866, the Cour: desire that, 
in the Returns therein called for, showing the 
number of extra peons employed for the 
service and execution of processes and the 
cost of their employment, there should also 
be shown the amount earned, and the number 
of processes served by them. A form is 
pene: — 





as 
S 
B 
a 
É 
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Language of Warrantt sent for Feecution.to| Directions as to the Manner in which tha Record 


axpther District, where a different Language is, 


used, 


CIRCULAR ORDER No. 38., 


To all Criminal Authorities, dated Cal- 
owita, the 25th July 1872. 


Hien Court, &0. 
(Criminal Side.) 
Present: 


The Hon'ble Sir R. Couch, Kt, Chief Jus- 
tice, and the Hon’ble L, S. Jackson, W. 
Markby, F. A. Glover, and W. Ainslie, 
Judges, : 


TyoonvEentem0e having resulted in certain 
oases from processes sent from Bengal to 
Courts in the Madras Presidency being in 
Hindoostanee; ` ‘the Court are pleased, at the 
instance of His Honor the Lieutenant-Gov- 
ernor, to issue the Seen orders on the 
subject. 


2. Warrants isening out of a Magistrate's 
Court should be written “in the language 
in ordinary use in the district in which it is 
held,” that is to say (with certain exceptions), 
the language in which the proceedings of the 
several Courts are conducted!’ But where’ a 
warrant is sent for execution to the Magis- 
trate of a District where a different language 
is in ‘ordinary use, the warrant should be’ 
acoompanied by a tratslation, certifled by the 
transmitting’ Magistrate to be correct, into 
such other lariguage, or into English. Mote- 
over, in such cases it would be proper that 
the warrant should always be acéémpaniéd’ 
by a letter in English requesting its execu- 
tlon, ` ; nS 


Of Criminal Appeals and Referenocs should be 
mods up. 
CIRCULAR ORDER No. 4. 





To'all Sessions Judges and Magistrates, 
dated Calextia, the 10th August 1872. 
Hiem Covet, &o. 

(Criminal Side.) 

Present : : 
The Hon'ble Sir R. Couch, Kt, Chief Jus-, 
tice, and the Hon’ble F. A. Glover and 

W. Ainslie, Judges. 

CONSIDERABLE inconvenience havitg been 
felt by the Judges composing Criminal 
Benches of this Court from the manner in 
which the record of Criminal appeals and’ 
references is frequently made up in the 
Courts of Sessions Judges and Magistrates, 
the following directions are, for the future, 
to be strictly attended to. 

2. The evidence of the witnesses should, 
in all cases, bê recorded où printed or 
lithographed Forms; and care should be 
taken that the headings are carefully and 
accurately filled up. No more than ono 
deposition should be written on each shéet ; 
and when the evidence of a witness does not 
fill the whole of the paper, care should be 
taken to affix the memorandum required by 
Section 199 of the Code of Criminal Proce- 
dure, exactly at the close of the writing. 
In many cases, the Court have found the 
deposition ending on one page, and the 
memorandum filled in at the end of the other 
page, and there is no security against tha 


‘blank being filled in after the record has 


been returned to the: sherishta, with some- 
thing that the witness did not say. ` 
_ 3. The attestation required could be im- 


-pressed at the end of a deposition by a 


stamp, which would be, for obvious reasons, 
a better plan than affixing it as a label by 
means of gum or paste. 

4—3 
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‘4, The Court also desire that all doco- 
ments referred to by the Sessions Judge, and 
used by him as evidence (such as medical 
depositions, confessions of accused, &o., &.), 
should be put up with the Sessions authes. 
Considerable inconvenience, as well as delay, 


. is caused by the Appellate Oourt having 


frequently to search through the Magie 
trate’s proceedings for papers which ought 
to form part of the Sessions record. Copios 
can, if necessary, “be placed in the iss 
trate’s records, 


5. When confessions of accused persons 
made before a Magistrate form pert of the 
evidence against the persons committed for 
trial fo the Court “of Sessions, they should 
be accompanied by translations into English 
fairly written out, The Court has fre- 
quently to notice the great diffloulty expe- 


.Tienced in the reading of the vernacular 


papers of the local Courts by persons unac- 
customed to the peculiarities of the writing 
and local idiom. 





Examination of Vernacular Registers of Finos 
by Sessions Judges no longer required. 


CIRCULAR ORDER No. 6. . 





To All Sessions: Judges and Magistrates, 
dated Calcutta, the 17th August 1872. 


Hien Court, &o. 
(Criminal Side.) 
Present : 


The Hon'ble Sir R. Couch, Kt., Chief Jus- 
- tice, and the Hon'ble W. Makby, F. A. 
Glover, and W. Ainslie, Judges. 


‘Ary Sessions Judges and Magistrates are 


informed that the Vernacular registers of fines 
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in their offices, required to be kept up by 
paragraph 2 of Ciroular Order No. 14, dated 
16th December 1867,* need no longer be 
examined by the Sessions Judges,-as they 
are required to be examined and dealt with 
by the Commissioner of the Division in his 
annual tour of inspection or at other suitable 
seasons. 


Suspends C. O. No. 18, dated 16th May last, end 
calls for Report as to the Practice in respect 
of making Deductions from Proceeds of Pro- 
party sold in Execution. 


CIRCULAR ORDER No. 29. 





To All District Judges and Judicial Com- 
missioners, dated Caloutia, the 5th Sep- 
tember 1872. 


Hieu Covrt, &0. 
(Civil Side.) 
' Present: 


The Hon'ble Sir R. Couch, Kt, Chief Jus- 
tice, and the Hou’ble W. Markby, F. A. 
Glover, and W. Ainslie, Judges. 


Tue Court is hereby pleased to suspend 
the operation of Circular Order No. * 18, 
dated the 16th May Ipst,f and to request all 
Distiict Judges and Judicial Commissioners 
to report as to the practice in their own and 
the subordinate- Courts in respect of making . 
deductions from the proceeds of property 
sald in execution, either in open Court or 
out of Court, ang either by themselves or 
by subordinate offers. 





+ 9 W. Rọ, Grim. Cirs, 1. 
t 1] W. Be, Balos, 16. 
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States that in ing over a of the ovrrent 

Duties of their Offich, Civil Authorities should 
act under the ions of s. Bof the B 
Civil Courts’ Act, and not under Circular Or- 
der No. 181, dated 6th February 1835, which 
is now obsolete. 


CIVIL CIRCULAR ORDER No. 80. 





From the Registrar of the High Cowrt of 

- Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all “Geil 
Authorities, dated Calautia, the. 26th 
November 1872. f 


(Civil Side). 
Preseni : 


The Hon’ble Sir R. Couch, Kt, Chief Jus- 
tice, and the Hon’ble L, 8. Jackeon, W. 
Markby, F. A. Glover, and W. Ainslie, 
Judges. 


Tue Court, having observed that Juu. ` 
Officers are still, in some cases, guided by 
Circular Order No. 181, dated the 6th 
February 1885, of the late Sudder Dewanny, 
when making over charge of the current 
duties of their offices, desire to point out 
that that Ciroular Order is in fact obsolete, 
and that they should now act under the pro- 
visions of the 8th Section of the Bengal 
Civil Courts’ Act. 
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Calls for R ing the working of the 
Rules, laid down previous Circular A 
as to certifying Appeals filed in the Lower 
“Appellate Courts. 


CIRCULAR MEMO. No. 14. 





From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate Jurisdiction, to all District 
Judges and Judicial Commissioners, dated 
Caloutta, ths 18th December 1872. 


(Civil Side). 
Present : 


The Hon’ble Sir R. Couch, Kt., Chief Jus- 
tice, and the Hon’ble L, S. Jackson, F. A. 
Glover, and W. Ainslie, Judges. 


I ax directed to request that you will be 
so good as to favor the Court with your 
views as to how far the rules laid down by 
Circular Order No. 17, dated 28rd May 1871,* 
with regard to certifying appeals filed in the 
Lower Appellate Courts, have been success- 
ful in ohecking the abuse against which they 
were directed ; how they have been carried 
out; and whether you can suggest any desir- 
able modification of them. 

An early reply is requested. 





* 16 W. R, Gv Cin, L 
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Jurisdiction to determines Question of Identity. 
No Appeal lies from Magistrate's Decision on 
suck a Question, ti not being a Conviction, 


Letter No. 201, dated the 6th March 1872, 
from the Registrar of the High Court, 


Appellate Side, to the Sessions Judge of 


Beerbhoom. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


§81a,—With advertence to your letter No. 
18, dated the 17th ultimo, I am directed to 
state that the Court are of opinion that the 
question of the identity of the accused per- 
eon with the Kirtee Chunder Ghose convict- 
ed of rioting in 18652, should have been en- 
quired into by the Magistrate within whose 
district the place where the riot occurred is 
now situate. As, however, the accused has 
been in no way prejudiced by the way in 
which the investigation has been conducted 
by the Magistrate of your district, the 
Court see no reeson for re-opening the en- 
quiry ; and if it were necessary, the Court 


would, under the circumstances, apply the | ' 


provisions of Section 84 of the Code of Cri- 
minal Procedure. 









2. As to Kirtee Chunder’s appeal to you, 
the Court are not told on what point it was 
preferred ; but assuming it to have been on 


“the question of his identity, the Court think 
that no appeal lay. Seotion 409 Oode of Cri- 


minal Procedure gives an appeal to say person 
“convicted” on a trial held by a Magistrate ; 
and the question therefore is, was the 
result of the Magistrate’s enquiry into Kirtee 
Chunder’s identity a ‘ conviction ?” The 
Court think not’ A person can only be ‘‘con- 
victed ” of something that is an offence; and 
as the identity question had no direct con- 
nection with the factwas of the riot, it cannot 
be said that the Magistrate’s decision on that 


‘point was a conviction ; and if there was no- 


conviction, there is no Section of the Proce- 
dure Code which would give an appeal, and, 
therefore, Section 414 would apply. 


8. The accused, Kirtee Chunder, will 
have to undergo the sentence passed upon 
him in 1852. 





Section 404 Code of Criminal Procedure inap- 
plicable to Reports by Magistrates of Decisions 
Of Sessions Judges. 
10 
at 
| Extract (para. 8) from letter No. 10, 
dated the 8th January 1872, ffom «47 


2 o Criminal 
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e 
Registrar of the. High Cowrt, Appellate | of the owners of another kåt that the fact of 


Side, to the Magistrate of Monghyr. 


3. In conclusion, I am to add that the 
Court must consider it to be a misconception 
of the functions of a Magistrate of the dis- 
trict that he should employ the provisions 
of Section 404 of the Code of Criminal 
Procedare for the purpose of bringing before 
the High Court the decisions of the Sessions 
Court wherein he entertains a view opposed 
to that of his superior, as, in a judicial point of 
view, the‘Bessions Judge undoubtedly is. -v , 





Deputy Magistrate's Order agatast the Holdiag 
of a aew Hit : 


f 


Letter No. 653, dated the 28rd June 1868, 
Jrom the Registrar of the High Court, 
Appellate Side, to the Sessions Judge of 


Baokergunge. 4 


Present: 


The Hon'ble H. T. Raikes, H. V. Bayley, 
W. Morgan, and F. B. Kemp, Judges. 


Sm,—Having laid before the Court yonr 
letter No. 39, dated the Ist instant, in which 
you refer for their consideration certain ques- 
tions arising out of an order of the Deputy 
Magistrate, desiring one Kristo Coomar Roy to 
abstain from holding his basar at a particular 
locality on certain.days, I am directed to 
ET 
ot 

ar from your letter that the 
Boe ; passed on the representation 


/ 
/ . 
/ 


as follows :— 


Kristo Coomar Roy’s converting his basar 
into a kât on the days on which their hae. 
was held caused injury to their property. 
It would seem also that the Deputy Magis- 
trate believes himself to have acted in con- 
formity to Section 62 Act XXV of 1861 in 
passing the order which he hes passed, and 
which he declines to keep in abeyance pending 


the present reference. 


The Deputy Magistrate is right in sup- 
posing that the power of altering the 
said order, except upon appeal,’ rests with 
the High Court alone, as laid down in 
Section 484 of the Code of Criminal Proce- 
dure. But his order in the case is not borne 
out by Section 62, The “ injury to property ” 
complained of appears to be the loss that one 
man fears may be entailed upon him by the 
competition of another in the same line of 


| business, and cannot be the kind of injury 


contemplated in the Section cited. Such a 
construction would be fatal to the fairest com- 
petition in trade which threatened the inter- 
eats of partloular tradesmen. 


The Court are pleased accordingly to 
direct that the Deputy Magistrate be re- 
quired to recall his order in the case under 
review. 


REVENUE. CIRCULARS. . 








JANUARY 1872. 
V. H. Sonaron, Esq. 
Claims to Ci Land takon 
"ee Boras A 


No. 1. 


In future Registers Noa. 22, 28, 24, 25; 
45, and; 46, as well as. papers. o 
aaa fo compensation for land taken up for 
public purposes, are to be preserved perma- 
nently and entered under Schedule A. 
~ Accordingly, the following alterations are 


o in the classification of records specified | ' 2 a , 
the | 14 of the Rul____* by the Lieutenant-Gov- 


in the Appendix, at pages 212 and 218 of 
Board’s Rolos ot 
Under “b” 


D 


Registers, heading II, class A, 


insert after “inclusive” the words “Nos, 22| It was there ordered thet the 
to 25,” and Insert the word “to” between | soribed in, para 


“44” and “47.” 
Omit “ 25” from “b” Registers, heading I, 
B. 


Expunge from heading II, class B, the , should be kept up. 
words “claims to compensation for lands | 


taken for public purposes,” and transfer them 
to para. 2 of heading III, class A. 


A. Mommy, Esq., 0.3. 


Fines and Forfeiteres wader’ Abhares Act 
XXI of 1856. : 


No. 2. 


- CLAUSE 5 A, Section 18, Chapter V,: 


f cases of JOf this year. 


December 1871, that satisfactory progress has 
been made in the assessments weak The 
collections do not, howeyer, keep pace with 
the assessments, as they should do, and earn- 
est and constant attention must be given to 
the matter, proceedings under Section 87 
being taken in every case to which they oan 
be applied, so that the operations under the 
Act may be entirely completed with the end 


Income-Tax, Returns. 
No. 4. i 
Timea is\reason to believe thet paragraph. 


ernor of Bengal for the working of Act XIT 
of 1871 has not been properly attended to. 

register pre-.- 
ph 12 of the Roles issued , 
under Act of 1870, or, in other words, 
the register prescribed by ‘paragraph 22 of 
the Rules issued under Act IX of 1869, 


Reference to paragraph 22 of the Rules for 
1869 will show that a register containing 47 
pages, each pege having, for its heading one 
of the. 47 sources of income, shown in the 
Annual Return, was to be written. up at the 
close of every. month: The Rules of 1869, . 
of 1870, and of 1871 have directed that, as 
every assessment is fmally made, the namo of 
the principal source of income, as shown. in 
the Anngal Return required by the Govern- 
ment of India (and prescribed as Return No. 


page 81 of. the Board’s Rules, is cancelled, the IV under the present Act), should be entered 


High Court having, in thelr decision of the 


18th January 1872, in the case of Queen v. - 


Junglee Beldar,* ruled that the provisions oí | 
Section 61, Act XXV of 1861, do not apply 

to fines and forfeitures under Act XXI of | 
1866. 


To oye l 
Broome- Tas Collections. 
No. 8. 


Tua member in charge is glad to find from 
the Income-Tax Returns now coming in, for 


+17 W. Ry nT. 
Ld 


| pel 


in the column of remarks of Register No. 1,— 
see extract as per margin, from paragraph 2 

’ of the Rules ander Act 
the assessment XII of 1871. «At the 
aoe ine close of every month all 
source of income, as these entries were then 

the form of to be made in the Spe- 


eer here (Form 


see ir. T 
of the for 1869,. 


which showed how the totals oonld then be 
easily struck at the end of the year. A 
Unless the above directions have keen car 
fally attended: to, the Annual Returns for 
l—o 


When 
has been 
the name 


Reugnue 


last two years will have been untrustworthy, 
and in like manner the Return for this year 
will be either incorrect, or much delayed in 
submission. Every Collector and -Deputy 
Commissioner is therefore now desired person- 
ally to satisfy himself that the Special Re- 
gister has been kept up as directed. If it 


, has not been kept up, the arrears must be at 


once brought up to date, a report to that 
effect being made to this office, and the Rules 
above ‘quoted must be carefully observed in 
all remaining assessments under Act XII of 
1871. 


FEBRUARY 1872. 


V. H. Scnaton, Esa. 
New Civil Pension Code. 
é No. 1. 


Tuer sttention of all Commissioners and 
District Officers is drawn to the New Civil 
Pension Code, a copy of which will be for- 
warded for their information and guidance. 
By this Code, Ohapter X of the Board’s 
Rules is superseded, except in respect to those 
Rules which apply exclusively to political 
and territorial pensions, Special attention is 
drawn to the general procedare laid down in 
Chapter XIV of the Code. 


Batwarra Proocsedings. 
No. 2. 

As an instanoe has lately occurred in which 
certain papers, prepared by a Butwarra Ameen 
and submitted to the Board, contained errors 
which indicated such gross carelessness as to 
compel.the Board to order his removal from 
hia appointment, and as it is exceedingly dis- 
creditable that such papers, so seriously affect- 
ing the interests of the sharers in the estate, 
should have- throngh the Collector’s 
and Commissioner's offices without detection 
of the gross discrepancies whioh they con- 
tained, it is hereby ordered that, prior to the 
submission of Butwarra proceedings to Com- 
missioners for confirmation, Collectors will, 
in faturé, take care to annex to the records a 
kaiftyat, signed by the Sheristadar, declaring 
that he has examined the papers, that the 
map and AAatsonee agree, and that the totals 
of area are the totals of the separate figures. 

In cases appealed to the Board, it -will 

f the Sheristadar to bring to the 
ber by whom the appeal is 

ard of this order or incor- 
“Collectorate Sheristadar’s 
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e 
Proprisiors under 
1859, 


Eces 
e 


No. 8. 


- Tus following should be added as Clause 
11 A, page 189, Board’s Rulee— 

“ A proprietor er co- proprietor of an estate 
paying revenue to Government is not entitled 
to n refund of any sum, which may have been 
paid by him on acconnt of the revenue of 
the estate of which he is proprietor or oo-pro- 
prietor, in excess of the amount due from the 
estate up to the date of sach payment, unless 
such payment shall heve been 6 made 
as a deposit under Section 15 Act XI of 1859.” 





Compensation Bills wqder Act X of 1870. 
No. 4. 

Disraiot’ OFFIOEES are requested, when 
submitting, under para: 36 or 87 of the In- 
structions for the administration of Act X of 
1870, their compensation bills (Appendix I}, 
to supply in the column of remarks of the 
Abstract the date on which the price of the 
land referred to in the bill has been fixed. 


A. Monty, Esq, OB. 


Assesements of Prò 
of 1871. 


No. 6. 


Tux following instructions, issued by Gov- 
ernment, are‘to be carefully sacred out in 
regard to all past and future assessments of 
profits from land, under Act XI of 1871 :— 

If in assessments already made it appears 
on the fnee of the assessment papers that a 
tenant’s holding not exceeding 50 acres has 
been assessed, the assessment is to be ‘cancal- 
led, and any sum collected is to be refunded. 

Where, however, the quantity of land has 
not been specified, and no complaint is made, 
no further enquiry need be instituted. But 
when a complaint is brought forward, although 
the papera show no quantity of land, a 
must be made. 

Similarly, in all future assessments under 
the Act, tenants of such holdings are to be 
altogether exempted from taxation. . 

Further, in estimating the profits of a 
cultivator, lands are not to be assessed at any 
higher rate than the rack-rent of such land, 
whatever the crop may be, and in all past 
assessments, the papers of. which show the 
rack-rent, any excess collections should be 
refunded. Where the papers do not,- how- 
ever, show the rack-rent, no refund need be 
made, save on proof in cases 
regularly appealed. i 


Laad wader Act ` 


1871.] Revenue 
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V. B. SOHALOR, Esg. 
Partitioe—C.°O. No. 9 of January 1870. 
No. 6. 


Arrar the words, “ may be permitted” in 
the 11th line of Circular Order No. 9 of 
January 1870, insert the following—* pro- 
“vided the proprietors of each and every 
“ estate of the holding in Ton other than 
“the original estate under partition, give 
“ their consent to it.” 


Wards’ Accoxnis—Amendmeni of Rula 38. 
No. 7. : 


Tua following ere substituted for Rule 88, 
at page 849 of the Board’s Rules— 

88, ‘ Amonthly abstract of these accounts 
prepared by the Director is submitted in 
“ the form of a bill to the Board of Revenue, 
“who make the necessary payments by a 
“ cheque on the General Treasury at the 
“ Bank of Bengal.’ 

884. “In order to obtain the n 
“ fonda, the Director submits to the Beard, 
“ one month before the expiration of the then 
“ current half-year, an estimate of the pro- 
“ bable expenditure on account of each ward 
“d the ensuing half-year. On these 
“ estimates the Board, in communication 
“ with the Collectors concerned, obtains the 
“ money which is deposited in the General 
“ Treasury at the Bank of Bengal. 

88s. “ Advances are made to the Director 
“as may be found necessary from time to 
“time for the expenses of the institution 
“from the fund at the Bank of Bengal on 
“ the authority of the Board.” 

Collectors will be shortly informed of the 
amounts, which it will be necessary for them 
under this new arrangement to remit to the 
Bank of Bengal, as advanoes for the first half- 
yoar of 1872-78. 


Land Aogxirition I oo 
No. 8. 


Disruicr Officers are informed that, in fu- 


ture, when the nature of operations under | 


Act X of 1870 requires submission of month- 
hia (Appendix I of Land Acquisition 

tructions), the value of abatements of re- 
venue should be included in the items of cost 
entered, and the abstract in evary case filled 





up. The concluding sentence of the note at 
foot of the Abstract (page 28 of the Instruc- 
tions) should be expunged. District Officers 
will regard the passing of these monthly bills 
as sufficient authori ny for including in their 
Quarterly Return No. IX, all abatements 
of revenue covered by such passed bills, 
the Board’s Orders- being or in each 
instance. 





Corrections ia Boards Rules, o. 12, s. 6, 
pp. 196—198. 


No. 9. 


Tua following corrections are to be made 
in Chapter XII, Section V, pager 196, 197, 
ahd 198 of the Board’s Rules— 

Schedule to Clause 1, pa ph 1. Omit 
the words “judicial or quasi-judiofal,” and 
after “office” add “in which such Court or 
* office may be authorised by law to grant 
“ costs.” 

Clause 8 should be omitted, and the num- 
bering of the subsequent clauses altered 

ly. 


Clause 14, Omit the words “in any case 
“ other than those provided for in clause 8.” 


Rule 1D, o. 2, 2. 12, p. 32 expunged. 
No. 10. 


Rus 1D in Chapter II, Section XI, at 
page 32 of the Board’s Rules is expunged. 


A. Monay, ESQ., 0.3. 
Income- Tax—Half-Yoarly Retarns. 
No. 11. 


From the delay thet has occurred in the 
submission of the Half-Yearly Returns, pre- 
scribed by the Government of India, for 
several Districts, there is reason to belleve 
that the Income-Tax Registers have not been 
properly kept up. District Officers are 
therefore requested to look into this matter 
at once, and to see that all euch Registers 
are kept up to date, and that the Returns for 
the year ending March 1872 are submitted 
as soon as they are due, i. 6„ by the egd of 
April 1872. 


2—0 
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Lioenss for Sale of Majun, Fermented Tari, 0. 
No. 12. 


WITH reference to paragraph 16 of the 
Government Resolution, dated 27th January 
1872, on the Board’s Excise Administration 
Report for 1870-71, circulated separately, the 
Member in charge directs that no license for 
the sale of Majun, Fermented Tari, Pachwai, 
Charas, and Siddi or Bhang, shall be issued 
in future at a lees rate than one rupee per 
mensem from the commencement of the next 
. official year 1872-78. 

2. With reference to the above order, add 
after the words “for the shop” in Clause 2, 
Section XII, and at the end of Clause 85, 
Section XVIII, Chapter V, pages 72 and 80 
of the Board’s Rules, the words “ the mini- 
mum rate Being one rupee per month.” : 


MARCH 1872. 


Y. H. Somara, Esq. 


Remittances Tre Bank of Bengal, 
be ee hace of A tee = 
No. 1. ` 


Tum attention of the Board having recently 
been drawn to the heavy lose sustained by 
a Mofuseil Treasurer, in consequence of a 
deficiency alleged to be due to short weight 
and to the presence of uncurrent and spurious 
coin in a large remittance made to the Bank 
of Bengal, Calcutta, in charge of a poddar, 
the Member in charge desires that in future, 
when remittances are made from the 
Mofassil, the Treasurer should be allowed to 
send some agent of his own of more weight 
and intelligence then an ordinary poddar, who 
would be better able to protect his interests 
by promptly bringing any irregularity in the 
examination of the treasure to the notice of 
the Secretary and Treasurer of the Bank. 


Addition to Endent at p. 387 of Board's Rules. 
No. 2. 
Tue following additions should be made 


to the indent at foot of Clause 3, Chapter 


XXIV, Section 2, at pege 237, of the Board’s 
Rales :— 
Milk, 


Ë Fowls, g 
other*articles, such as eggs, &c. 
Clause $ of the same’ - Seotion should be ex 
punged, 
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Land Acquisition Aot Xyof 1810— Temporary 
Agreements, ° 


No. 8. 
Tua follo para. is added as 16A to 
the instructions for the administration of Act 
X of 1870— 


16A. Whenever the proprietor of any land 
covered by a declardtion may offer to give up 
his land to Government without compensation, 
on condition that such land shall be restored 
to him when no longer required for the pur- 
pose specified in the declaration, the Collector 
may accept the offer and conclade the bargain 
on his own authority, when he Is setisfled thet 
the title of the donor is good ; when not so 
satisfied, he must proceed to acquire the land 
by the procedure required by the Act. In 
order to keep a permanent record of the 
agreement, when such an offer as that above 
alluded to is accepted, it will be sufficient to 
enter a note of the ciroumstances in Register 
No. 26. 


A. Moner, Esq, O.B 


Adjusimenis between the Opium and Excise Do- 
partments for Opium supplied to latter, 
No. 4 


Tue Government of India in the Financial 
Department hes ruled that. adjustments be- 
tween the Opium and Excise Departments 
for Opium supplied to the latter should cease 
in the present form of a charge under Excise, 
which is met by e credit per oontra under 
Opium ; and that, in future, there should be 
no charge to the Excise ent for the 
Opium supplied to it by the Opium Depart- 
ment, under the Government of Bengal ; but 
on the sale of the Excise Opium, the credit 
— the gross proceeds should be divided be- 

pium end Excise, a sum equal to the 
cost se gt the drug being credited to Opium, 
and the balance as Excise Revenue. 

2. The above order will come into effect 
from the first of April next, and District Off- 
cers are requested to exhibit in their Quar- 
terly and Annual Excise Returns Nos, XIV 
and XLII for 1872-78 and fature years, the 
net revenue derived from the sale of Opium 
after deducting the cost of the article calcu- 
lated at Ra. 7-4-0 per seer, 


8. The Excise Returns No. XIV for the: 


quarter ending 81st March 1872 and No. 
XLII for 1871-72 shotild be filled in as here 
tofore, and sabmitted as soon as possible, 


I 


1872. |’ Revenue 
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Rotios of Remitianos of Monsy to looal Treasury | “ there is sometimes a tendency on their pert 


by -Rrcisegr Tboms-Tax Officer. 
No. 5. 


Tue following is added as Clause 9, Sec- 
tion 12, Chapter II, page 82 of the Board’s 
Rales :— 


When money is remitted to a District or 
Sub-Divisional Treasury through the Police, 
by an Excise or Income-T'ax Officer, such 
Officer shall give notice of the despatch at 
the same time, through the post or other 
separate channel, to the receiving Offlcer of 
the Treasury. 


Enquirias as to exclusive Use of Stamped Papers 
~ ko the Purposes for which they are intended. 


No, 6 


Tus follawing Government Orders,* re- 
specting the importance of ascertaining how 
far stamped papers are applied to the purpose 
for which they are intended, are circulated 
for information and guidance :— 


“Tt is apprehended that in exhibiting the 
“amount of stamp revenue derived respeo- 
“tively from the sale of general and judicial 
“stampe, no attempt is made to ascertain 
“ whether the prescribed classes of stamped 
“ papers have been used exclusively for the 
“ purpose for which they were intended. 


_ & “It might be said that the blue and 
“black stamps are not used in Judicial pro- 

“ceedings, as in such cases their misuse 

“would be readily apprehended; but the 
“converse presumption is not maintainable, 
“for there is reason to suspect that stamp 
“ vendors find it more convenient to keep a 
“larger stock of judicial stamps (the demand 
“for which can be calculated with some 
“ certainty) than of other stamps; and that 





* No. 941, dated 1th F February 1873, from the OM- 
Additional U 


ndec-Secretary to the Goverument 
ot in the Financial Department, 5 
v 


“to force judicial stamps instead of non- 
“judicial stamps on purchasers who are not 
“ aware of the difference. 

8 “Although the gross stamp revenuo 
“ may not suffer from the use of a particular 
“class of stamped papers for a purpose 
“other than that for which it is Intended, 
“yet the compilation of torrect returns of 
“the proportionate contributions of the two 
“sources of stamp revenue is materially * 
“ affected where such misuse occurs. 

‘4, “The Governor-General in Council is 
“ therefore of opinion that it would be well 
“if the attention of the stamp revenue 
“supervising officers were directed, to the 
“Importance of ascertaining, during their 
“tours of inspection or otherwise as oppor- 
“tunities ocour, how far stamped papers 
“are applied to the purpose for which they 
“ were intended, and bringing to notioe the 
“ result of those enquiries in their periodi- 
“ cal reporta.” 

2. The result of the enquiries ailuded to 
in the concluding para. of the Government 
Orders should be reported by District Officers 
in submitting their Annu Returns No. 
XXXV ; and each Commissioner will submit 
his own report on the subject to the Board as 
soon as all the Returns No. XXXV of the 
Districts in his Division have been rendered. 





Fines and Forfeituros wader Abkaree and Opium 
Aois XXI of 18565.73 and XIII of 1857 
s. 30. 


No. 7. 


Tum» following should be substituted for 
Clause 5, Section XVII, Chapter V, at 
page 81 of the Board’s Rules :— 


5.. Fines and forfeitures realized and 
awarded under Section 76,° Act XXI of 
1856, and Section 80, Act XIIP of 1857, 

8—o 
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are to be disbursed at once, provided the 
amount does not exceed Rs, 100. When 
the award is for more than. that amount, 
‘Ra. 100 only should be disbursed at once, the 
balance being paid away only when the 
period of appeal has expired, or the appeal 
Das been rejected. In every such case a 
report should be made to the Board in the 
following form to show that this rule has been 
properly observed :— 


























V. H. Sonaton, Esg. 
t 
Cl. 27, o. 3, #. 2, p. 40 of Board's Rules 
expunged. 
No. 8. 
Wirra reference to Circular Order No. 12 
of August 1871, Clause 27, Chapter III, 


Seotipn II, page 40 of the Board’s Bales is 
hereby expunged. 


° 
Revised Forms of Land Revenus Returns. 


e 
No, 9. 


Tue entry against heading 21, “ Miscel- 
laneous Business,” in Return No. VII should 
be made in column 7 and not in column 8 
(which is “a misprint).as mentioned in the 
direction at the head of the form. 

District officers should re-submit Returns 
in the revised form from the Ist to the 8rd 
quarter of 1871-72 with the least possible 
delay, as without such returns the Board will 
be unable to prepare a correct abstract for 
the next Land Revenue Report to Govern- 
ment, 

If in any district the revised forms have 
not been as yet received, the Superintendent 
of Stationery should be addressed at once, 
and the Board informed simultaneously. 





Taking Evidenoe of Witassses in Mutation Cases 
on solema Affirmation prohibited. 
No. 10. 


Ir has been brought to the notice of ‘the 
Member in charge that the practice of taking 
evidence of witnesses in mutation oases on 
solemn affirmation exists in some districts. 
The practice is illegal, such cases being 
entirely of -an executive and not of a judicial 
nature. Collectors should, therefore, desist 
from the practice in future. 


APRIL 1872. 
V. H. Sonarog, Esq. 
No. 1. 
Lard Aoquisition— Return No. XVIIL 


District Officers are informed that Return 
No. XVIII should contain those land aequi 
sition cases only in which declarations hava 
been published in the Government Gazette, 
and that Column 2 of the Return shoald 
exhibit in each case the nomber and date of 
the usual orders to acquire the land, which 
are passed by the Board subsequently to the 
publication of the declaration, 


No 2. 
Return No. XVIIIA cancelled. 
The separate Return No. XVIIL, pre- 


boribed in Circular Order No. 5 of June 1869, 
: 


, 
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is hereby cancelled, and District Officers are 
requested to entfr in Return No. XVIII all 
cases of lands taken up for embankment 
purposes under Act VII of 1866 (B. C.). 
These cases should, however, be shown 
under a separate head, Part IT of tho Return. 


—_ 


A. Mommy, ESQ» 0B. 





No, 3. 
Dafaloation of Stamps. 


Guvxnat cases of defaloation of Stamps 
have lately occurred in §Sub-Divisonal 
Treasuries, arising in every instance from 
gross lax supervision, and 
systematic disregard of the existing Rules 
which regulate the receipt and custody 
of Stamps at ‘such Treasuries. Those 

' Rules are, however, plain and ecasy to 
follow, and a Sub-Divisional Officer has no 
excuse for not attending to them. At the 
request of the Board, the Accountant-Gene- 
ral of Bengal has now further called on 
every Sub-Divistonal Officer, in charge of 
Stamps, to certify that he has .personally 
counted every month the Stampe in the Sub- 
Divisional Nasir’s separate char If the 
Rules as thus amended are hooady followed, 
defalcation should be impossible ; and every 
Sub-Divisional Officer, in of Stampa, 
is now warned that he will, in future, be held 
personally responsible for any loss that may 
occur. 

Every Collector and Deputy Commissioner 
Is requested, immediately on the receipt of 
the present Circular, to address each Sub- 
Divisional Officer in his District calling his 
special atiention to the personal rea ponsibi- 
lity attached to the charge of Stampa, and 
requiring from him an assurance that he bas 
received this Circular, and is fully aware of 
bis liability to make good any deficiency 
which may occur during his incumbency of 
the Sub-Division owing to his neglect of 
orders, 





No. 4. ; 
Us of Post Cards by Collestore ard Deputy 
Commissionsrs. 


Tus Member incharge directs that the 
use of Post Cards for the issue of reminders 
for replies, already authorized for Commis 
sioners’ offices, be extended to the offices of 
Collectors and Deputy Commissigners. Dis- 


trict Officers are accordingly requested to 
indent upon the Superintendent of Stationery 
for a supply of these Cards, to be used after 
their present stock of the printed form of 
reminder letter has been consumed. 





No, 5. 


Annual Administration Reports—Heacisa and 
Inocome- Tax— Stamps. 


Im a recent special letter, the Government 


has again urged upon the Board the neces- «, 


sity of submitting the several Annual Ad- 
ministration Reports at the earliest possible 
date, with a view to the completion of the 
General Administration Report of Govern- 
ment on the Lower Provinces in proper time. 
Divisional and District Officers arè therefore 
reminded that their Reports on the Excise 
and Income-Tax Departments should? in ac- 
cordance with previous orders, be submitted, 
at latest, by the lst and 15th May respect- 
ively. 

2. The submission of the Annual (Stamps) 
Return No. XXXV should not be delayed, 
on any account, beyond the Ist May. 





No. 6. 


Incomes Tas—Final Returns and Reports wader 
Act XL of 1871. 

Tm order that the assessment and collection 
of Income-Tax for the year 1872-78 may be 
promptly and efficiently carried out, the 
Member in charge desires that all remaining 
work under Act XII of 1871 may be at once 
completed, and the final Returns and Reports 
submitted. Further, in socordance with Sec- 
Hon 2 Act XII of 1871, all proceedings of 
every kind under Act XVI of 1870 have 
censed to be of effect from the lst instant, 
and the final Returns under that Act should 
therefore be at once made, 


V. H. SoHaLou, Esq. 





No. 7. 


Land Acquisition—Payment of Compensation 
Money. i 
Wrra the view of preventing delay ip the 
payment of compensation money e when it 
becomes due, the Member in charge desires 
4—0 
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#o ball the attantion.of -all district officers to 
whe provisions of paragraph 28 of the in- 
.struct#ions for the administration of Act X of 
1870, which loys down that “ the Collector is 


“personally responsible for the .disbursement | re 


“of the amount as soon as it falls due,” end 
to inform them that it has been ruled by 
Government “that on the first occasion of 
“ proved carelessness in this respect, the Col- 
* lector will be required to pay the interest 
“which may -accrue under Section 42 of the 
« Act” 


A. Money, Esq, 0:3. 
a 


TERRATA. 


` Im Bofrd’s Circular letter No. 169, B. of 
tthe 26th March 1872 in line & for “ 1872” 
‘read $1871.” 

From line 6 of Circular Order No. 8 for 
April 1872 omit-the word “ Divisonal,” and 
from line 6 omit the word “ and.” 


ba 
No. 8. 

Income-Tox (of 1871-13 )—Final Reteras and’ 
Reports. l 


Ara District Officers and Commissioners 
are requested to submit, as iquickly as pos- 
sible, their final Returns and Reports on the 
Income-Tax of 1871-72 (Act XII of 1871). 

2. The Member in charge desires that 
the following points should be noticed in the 
Reports :— i 

1. The general 
regards the tax of 1871-72. 

2. How the tax has been worked, i. e. 
ave the assessments and collections proceed- 
ed smoothly, or has there been much. opposi- 
tion ‘or much complaint ? 

8. Each Collector should record his’ opi- 
nion whether his district has been fully assess- 
ed, i. e. whether all -asseasable persons have. 
been assessed, and whether generally the: 
assessments have ‘been sufficient, neither too 
high nor too low. 

4. If obtainable without delay, the num-' 
ber of surcharges made. ' 

8. An account of any exceptional cages’ 
of hardship. f 

6. An account of any cases of oppression 
properly so called. 

M, ‘Amy remarks on any other points which 
may suggest themselyes, 


feeling of the people as’ 


No, 9. 
- © 
Tnoome-Taq Work under Aot XTI of 1871. 


‘Aut District Officers are requested to 

rt, through the Commissioner ri- 
y; within one week of the receipt of this 
Circular Order, what Income-Tax work and 
what Statements and Returns still remain to 
be done ander Act XII of 1871, and what, 
if any, Establishment ts required. They are 
algo desired personally to watch the progress 
made by the Income-Tax Establishments 
that may still be retained, towards the com- 
pletion of the work. Unless looked after 
properly, temporary Establishments never 
finish work. 

Considering the light nature of the work 
under Act of 1871, the Member in 
charge cannot eccept as satisfactory any 
excuse for arrears; and unless the work is 
quickly finished, and the Establishments soon 
disc he will be obliged to bring the 
officer in fault to the notice of Government. 





No. 10. l 
Insoms-Tas— Assesses under Act XII of 1871. 


DistE1oT OFFIORRS are requested to send 
direct tothe Board of Revenue a Statement 
showing, for each Sub-Division in their Dis- 
tricta, the number of asseasees under Act 
XII of 1871 with incomes of Ra, 1,000 and 
upwards. These particulars can be got at once . 
from the Registers, and no Sub-Divistonal 
Officer should take more than 24 hours to 
«prepare his Return. ` a 

In Districts whero the assessment . work 
last year was done by an Assessor wholly. or 
in pert, the Return should show separately 
the numberof assessees with incomes over 
Bs. 1,000 on his Register, as well as the 
numbers on the Register of each Bub-Divi- 
sional Officer and of the Sudder Sub-Divi- 
‘sional Officer. 

Immediate compliance with this order 
Tequested. 





No. 11. 
Court Fees’ Aci— Exception of Probates of Wills 
and Letters of Administration relating to Trust 
Property. 


‘Tus following notification of the Govern 
ment of India,in the Finangial Deapertment, is 


-pablished for general information. 
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Notification No. 2185, dated Fort William, 
l tho 2@ad March 1872. 


The Governor-General in Council is pleas- 
ed to direct that the provisions of Financial 
Notification No. 2004, dated 14th July 1871 
(of which a copy is bereto appended), shall 
have retrospective effect from the lst day of 
April 1870, the date on which the Court Fees 
Act VII of 1870 came into force. 


Notification No. 2004, dated Fort William, 
the 14th July 1871. 


In exercise of the power vested in him by 
Section 85 of the Court Fees Act, 1870, the 
Governor-General in Council*is pleased to 
remit in the whole of British India the fees 
chargeable under the said Act, Schedule I, 
Article II, in respect of probate of wills or 
letters of administration, in so far as such 
wills or letters of administration relate to 
property which a deceased person was pos- 
sessed of or entitled to, not beneficially, but 
as a trustee for any other person or ns. 

Provided that this remission not ex- 
tend to cases in which a trustee has the 
power of appointing or otherwise conferring 
a beneficial interest in the trust property. 


No. 12. 

Tue following’ should be added as Rule 7A 
at page 16 of the Salt Manual :— 

Rewarda adjudged under the two preced- 
ing rules should not, ordinarily, exceed the 
value of fines and proceeds of seizures in any 
one case, 


No. 18. 


N Taooms-Tas Establishments wader Act XII 
i of 1871. 


Distaiot Orriones are requested to report 
if the eatablishments, entertained under the 
Income-Tax Act XII of 1871, have been 
discharged by the 31st Merch 1872. “If the 
establishments have not been discharged, a 
Statement should be submitted shewing the 
strength of the establishments still retained 
after that date, and entertained now, and 
the period, from lat May 1872, for which 
they may be required. Details of work 
remainivog to be done should be given in 
ev instance in which establishments are 
required to be kept on after receipt of this 


letter. r 
ly to this should bg submitted 





, 


“Tho 1 
within one week of its receipt. . 


MAY 1872, 
V. H. Sonaron, Esq. 


No. 1. 


or Realization af Government 
izable as Arrears of Revenus. 


Tue attention of Local Officers is called 
to the High Courte 


Sales of Land 
Demands 


OL ena entity Sr jadgmeut in the case 
Shib Dutt and others mentioned in the mar- 


cae 

eee. Vol. XVII, Weekly 
Reporter, wherein it has been laid down that, 
in all sales held by the Collector for the 
realization of Government demands realizable 
as arrears of revenue, the cedure laid 
down in Act VIL of 1868 (B. C.) is to be 
followed. ‘ 

2. Therefore where a fine had been 
na lei for non-attendance of proprietors, 
before a Deputy Collector for the pu of 
a partition under Regulation XIX of 814, 
and the amount had been ordered to be paid, 
on a given day, but was not so paid, but 
tendered subsequently, it was held that the 
Collector ought not ‘to have sold the property 
of the detaliere, but should have’ received 
the amount tendered. 


No, 2. 
Release of Persons onfa o Noa-payment of 
Goverament Debt. 


Tum following is added as Clause 1A 
Section 18 Chapter XI page 187, Board’s 
Rules :— 

When any person is confined in the Otvil 
Jail for non-payment of a debt to Govern- 
ment, the sanction of the Board is necessary 
to his release, so long as a sum exceeding 
Ea. 1,000 remains due from him, 


No. 8. 
Road Cass Act— Estates coming wader Settlement. 


Ir is hereby notified for general informa- 
tion that. the Board of Revenue having 
referred to Government the question whether, 
with reference to the Road Cess Act, the 
additional one per cent., under Clause 4 Sec- 
tion 8 Chapter XX page 282 of the Board’s 
Rules, should continue to be levied in all 
estates coming ‘under settlement, the Govern- 
ment has decided that the sar one pef cent. 

—0 
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21, Vol. gin, reported at p. 21, ”- 
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should be retained where. it is paid under 
existing engagements, and that arrangements 
for its payment at future settlements should 
continue to'be effected, at any rate until the 
Road Cess Act is in full operation. 
No. 4. 
Coin—Legal Tender. 
Tue latter part of Clause 1A at page 82 
of the Board’s Rules, which was corrected by 
Order No. 6 of December 1871, is 
testored, and should be read as it stood in 
_Circalar Order No. 6 of February 1871 :— 
` « And either return the pieces to the person 
tendering the coin, or, at the option of the 
latter, receive it at the rate of Re, 1 per 
tolah.” 
' 2. The following is added as Clause 1G, 
at page 82 y—“ One-fourth and one-eighth of a 
rupee coin should be received as legal tender 
for the cerresponding fractions of 2 rupee at 
their nominal value, irrespective of the dimi- 
nation in their weight for reasonable wear 
~ and tear, provided that they have not been 
— clipped or filed, or defaced or diminished 
otherwise than by use.” 


No. 5. 
Land Aquisition Act X of 1870—Awards. 
Tu following Rule is added as para. 194 


of the instructions for the admivistration of 


the Land Acquisition Act X of 1870 :— 
_ 19A.—Whenever an award is made by an 
Assjstant or Deputy Collector empowered to 
act as a Collector under Section 8 of the Act, 
it must receive the approval and confirmation 
of the Collector of the district, before the sum 
awarded is tendered under Section 11 to the 
entitled to receive it, To allow time 
for the necessary reference to the Collector, 
an Assistant or Deputy Collector engaged in 
making an award should, after making the 
requisite enquiries under Section 11, post- 
pone his final awerd under the provisions 
of Section 12, snd report his opinion on the 
case to the Collector, forwarding at the same 
time all documents which may seem n 
to enable that officer to judge of the propri- 
ety of the proposed award. -On receiving 
such report, the Collector will pase orders 
upon it, which orders will be final. The 
completion report of every case under the 
Act, and every report when such 
reports are submitted, must be subscribed 
with a certifloate signed by the Collector, 


that the prices awarded are not in excess of 


those Yor which similar lands are actually 
rae : 
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sold inte same parts of the district, or, 
in case the Oollector sh8uld be unable 
to find: evidence of the circumstances of 
actual sales, that the prices awarded ara 
not greater than those which similar lands 
in thé same parts of the district might be 
reasonably expected to command. When 
the lands to be occupied are considerable in 
extent, the Collector may, after confirming a 
few initial awards, authorize the adoption of 
the same rates in regard to similar lands to 
be subsequently occupied under the same 
declaration. In such cases the offloer en- 
gaged in making the awards may tender 
compensation at the rates so fixed without 
further reference, merely certifying with 
each progress report that no compensation 
has been tendered by him, exoept under sanc- 
tion of the Collector, either express or con- 
structive, as above prescribed. It will be the 
duty of the Commissioner in forwarding the 
progress reports to the Board to record his 
opinion in respect to the suitability or other- 
wise of the awards shown in them. 


No. 6. 
Business Return No. VITI—Notioes of 
In preparing the Business Retarn No. VIII, 
District Offioers should include “ notices of 
enhancement and relinquishment ” served by 
orders of the Collector under Sections 14 
and 20 Act VIII (B. C.) of 1869, under head- 
ing 4 of the revised form of that return `’ 


‘A. Mowery, Esq. 0.B. 


_ No. 7. 
Enooms- Taz— Mi , Half- , and 
: A nia saad 


Tam monthly return, prescribed in para. 9 
of the rules issued by the Lieutenant- 


Governor of Bengal for the guidance of all 


officera o 
of Act. 


in ing out the provisions 
of 1872, will bear the number 


VIA on the Boards lst of periodical 


returns, 

. The half-yearly returns required by the 
Government of India (Returns Noa. 1, 2, 
and 8, in the Financial Resolution No. 2887, 
dated 19th April 1872) will bear the num- 
bers XXIUs, and XXIIIo, re 
spectively, on the Board's list. 

The annual teturn by the Govern- 
ment of India (Return No. 4 in the Resolu- 
tion above quoted) will take the place of the 
present Incéme-Tax Return No, XLII in 
:the periodical yeturn list, 


~ 


o œ 8 


Ciroular Order No. 8 for April 1872— Reports. 


Rerrrema to Circular Order No. 8 for 
April 1872, District Officers are requested to 
send the reports therein called for through 
the Commissioner of their Division, who will 
forward them with his own report to the 
Board. 


No. 9. 1 


Income Tax—Assosrment Incomes derived 
Jrom Profits of Lard. 


Unpms the orders of Government, the 
following rule is issued for the guidance of 
officers engaged in assessments of Income- 
Tox under Act VII of 1872 :— 

' If any person whose income is derived 
from the profits of land alone shall object to 
the assessment mede upon him, and shall 

ve that he is a farmer or under-tenant of 
Ilanda ds paying less than Rs. 1,000 as rent to 
landlords, and that he has no permanent 
Tights, but is a mere tenant, such person 
shall be exempted from income-tax. 


No. 10. 
Distilleries—Use of Hydrometer. 


App the following as Clause 29A Sec- 
tion XI Chapter V page 68 Board’s Rules :— 

29A.—In using the hydrometer, special 
care should be taken that no saccharine 
matter is introduced into the liquor after it 
has been drawn from the atill, and before it 
is tested. is sometimes done by allow- 
ing the liquor to trickle over a little bag into 


‘the vessel which receives it for testing. The 


effeet of the addition of sugar, or other 
soluble matter to spirit, is to heighten the 


specific gravity, and to weaken its strength, 
thereby entailing loss of revenue. 


JUNE 1872. 


V. H. Scnaron, Esq. 
Fistates under the Court of Wards— Uniform Sys- 
tem of making Disburscments. 
No. 1. 


Tur following Rules have been inserted as 
Clauses 16 to 19, Section I, p. 841, Board’s 
Roles; para. 14 has been cdhoelled ; the 
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present para. 15 has been made para. 14, 
and para. 16 pera. 15 :-— 

16. To secure uniformity in the system 
of making disbursements on acoount of 
estates nnder the Court of Wards, the follow- 
ing procedure must in future be followed :— 

An annual budget, jn sufficient detail to 
admit of proper check; and based-on the 
actual expenditure of previous years, will be 
prepared and submitted for the sanction of 
the Court of Wards. Items entered in this 


budget will belong to one of these three ~ 


classes :— 

L Current and continuous expenses 
which have been sanctioned once for all (as 
establishments and their contingencies). 

Li. Cost of special projects and measures, 
for execution of which final executive sanc- 
tion has been obtained independéatly of the 
budget estimate, 

III. Projects which it is proposed to 
carry out during the year, which have not 
yet been formally sanctioned. 

17. All items of the third class, and all 
increases in items of the first class, should be 
succinctly explained ; and if they are gene- 
rally approved, the provision for carrying them 
out will be admitted into the budget estimate 
provisionally, it being distinctly understood 
that no expenditure may be incurred on such 
items until a formal executive sanction, 
irrespective of, and distinct from, the general 
approval which is conveyed by passing the 
itemun the budget estimates, shall have been 
obtained from competent authority for enter- 
talnment of the increased establishment, or 
for execution of the work. 

18. Monthly bills supported by vouchers 
will be submitted to the Collector for audit, 
that officer, and not the Commissioner, being 
the auditing officer by law; but the budget 
estimates must receiwe the sanction of the 
Commissioner, and an account current will 
also be submitted at the end of every month 
to that officer for hia information and 
approval. 

19. Disbursements in accordance with 
these Rules can be made by the manager 
from the proceeds at his disposal, the balance 
of the proceeds being remitted to the eel: 
lector’s treasury. 


anen 


Procedure when Estats of Male Miror is first 
_ brought under the Court of Wards. 
No. 2. 

Tue following has been added to the 
Board's Rules as Clanse 1A, Section IIT 
page 841 ;— 

l 6—o 


? 


IF., Révenus 





When the estate of a male minor is first 
brought under the Court of Wards, a state- 
ment should be ‘submitted to the Board, 
showing as gocurately as possible all fixed 
annual charges against the estate, the amount 
of debt, &e. a 

The Board will thus be enabled to fix the 
amount that is to be considered as the net 
income of the estate, and thereby to detar- 
mine whether the ward should be sent to the 
Institution. They will thus also have the 
data for calonlating the proportion of the 
„general expenses of the Institution to be 
borne by eacli ward after his admission. _ 


izpenses other than for Eduoation of Minor. 
o No. 8. ' 


Tma -dollowing is added as Rule 880, at 
pnge 849, Board’s Rules :— 

Whenever the Director proposes inourring 
expenditure on account of any minor in the 
Ward’s Institution, other than such as mny 
be absolutely necessary for his education ; 
that is to say, when he proposes to allow 
riding horses, drawing lessons, and other 
such indulgences ; itis his duty to refer the 
subject to the Board of Revenue, who will 
consult the Commissioner of the Division 
in which the ward’s estate is situated on 
his proposal, and will decide whether the 
estate of the ward concerned can afford the 
expense. 





A. Mowery, ESQ., 0B. 





Cotton Culttvation— Whether Suttahs ere trans- 
ferable without Payment of Stamp Duty. 
No. 4. 


A axtass of documents exists in the Pro- 
vince of Berar, known by the name of sut- 
tahs, which are generally executed by culti- 
vators to deliver their cotton produce; and a 
question has now arisen whether these suttahs 
are transferable without the payment of 
etamp duty. 

2. In connection with this question, in- 
_ formation is required by the Government of 
India as to whether the definition of “ Nego- 
tiable Instruments,” in Section 2 of the Gene- 
ral Stamp Act XVIII of 1869, is anywhere 
held to include any document, besides Bills 
of Exchange, Promissory Notes, and Cheques ; 
and also, whether any doouments, ie the 
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suttahs referred to abdfve, groulate in the 
Lower Provinces as negotiable instrumentas, 
and without the payment of stamp duty upon 
transfer. 

8. An immediate report on the subject 
should be forwarded by each District Officer 
to the Commissioner of fhe Division, who 
will submit his own complete report as soon 
as he has received replies from all his Dis- 
trict Officers, 


Income-Taz— Final Return vader Ad XVI of 
7 1870. 


No. 5. 


Derrior Officers are requested to submit 
a final return under Act XVI of 1870 in the 
form of Return No. 43, showing the final 
assessments after objection and appeal, from 
the beginning of the operations under the 
Act till the close of the accounts. Sums 
which were outstanding as a balance on the 
81st March 1872, and whioh have been struck 
off as unrealisable, should not be included in 
the final return now called for. 


Income-Taz— Progress Return under Aot VIII 
of 1872. 


"No. 6. 


> Disteior Officers are reminded that their 
Statement No. 1, called for in para, 8 of the 
Income-Tax Rules just issued, should be now 
submitted at the earliest possible date. 

2. Hitherto the member in charge has 
trosted in matters of income-tax to Commis- 
sioners to supervise Collectors, and to Col- 
lectors to supervise Sub-Divisional Officers. 
The experience of the last two years bas, 
however, proved that, while in some cases, 
the supervision has been full and sufficient, 
in others there has been little or none. Mr. 
Money has determined, therefore, for the 
current year to exercise, from the Board’s 
offite, a more complete control over every 
officer in charge of income-tax duties, He 
desires that the following statement may 
be submitted without fail, on the 18th of 
every month, direct to the Board, at the same 
time as the monthly return bed under 
Rule 9. A copy of this statement should 
also accompany the monthly return sent to 
the Commissioner :— 

Statement showing Progress of Work under 
Act VILI of 1872 m each Sub- Division. 

Column 1.-Name of each sub-division (in- 

cluding, of oburse, sudder sub-division). 


e 
1872.] | 
e 


Revenue 


Column 2.—Total number of persons as- 

seesable as per Holufin 4 of Statement No. 1 
' (Rule 8 of Rules issued for working Act 
VIL of 1872). 

Column 8.—Number who paid their tax 
within the month allowed by notice under 
Rule 8. 

Column 4.—Number of notices under Seo- 
tion 27 of the Act issued up to the end of 
last month. 

Column 5.—Number of notices issued this 
month. 

Column 6.—Total number of notices issued. 

Column 7.—Number who have pnid after 
notice up to the end of last month. 

Column 8.—Number who have paid after 
notioe during the month. 

Colamn 9.—Total of Columns 8, 7, and 8. 

The Superintendent of Stationery will be 
directed to supply fifty copies of the form of 
statement to each District Officer, and any 
further quantity wanted should ve obtained 
on indent. The non-receipt of the forms, 
however, is in no case to-be held as a reason 
for non-submission of the statement, which 
must punctually be forwarded to the Board’s 
office on or before the 18th. On receipt of 
this Circular Order, each Collector should 
send a copy of the statement to each sub- 
division, enjoining punctual submission to 
himself at the beginning of each month. It 
will be understood that-the submission of 
these statements in noway relieves Commis- 
sioners or Collectors of their responsibilities 


of supervision. : 


Inooms- Tax— Commencement of Act VIII 
of 1872. ` 


No. 7. 


Tum attention of Disiriet Officers is drawn 
to paras, 10 and 12 of the Financial Resolu- 
tion No. 2887, dated 19th April 1872, and 
to Section I Clause HI of Act VIII of 
1872, which declares that the Act shall be 
deemed to have come into force on the first 
day of April 1872. Accordingly income-tax 
is payable on all salaries, annuities, and pen- 

, Biong, as well as on ‘instalments of Interest on 
Government securities which became due on 
or after lat April 1872, and in case any such 
salaries, annuities, pensions, or instalments of 
interest have already been disbursed without 
deduction .of income-tax, care should be 
taken to have the proper deductions made 
according to the provisions of the law at 
some subsequent time of paymant 
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Rules for Supply and Retail Sale of Court Fee 
Stamps. 


No. 8. 


Tus following Rulea under. Section 27, 
Act VII of 1870, for the supply and retail 
sale of Court fee stamps, have been approved 
by the Government of India, as already inti- 
mated in the separate orders issued to the 
Commissioners of Divisions, ond are now 
published for general information :— 

1. “The use of adhosive Court fee 
stamps, for all foes required to be paid 


under the Court Fees Act (VII of 1870). 


having been permitted 
from the* Collectors and 
Treasury offloers are 
enjoined to carry out the following Rales for 
the supply and retail sale of the said stamps. 

2. ‘Indents shall be made on tRe Superin- 
tendent of Stamps under the Roles now in 
force, and contained in Chapter of the 
Board’s Rules, Section L 

8. “On the receipt of a supply, the 
officer in dharge of stamps shali, with his 
own hands, open and himself count every 
stamp of the value of 4 annas and upwards, 
so that any deficiency may be at once 
detected. Adhesive stamps being supplied in 
sheets, each containing a nupber of stamps,, 
the receiving officer must, for his own secu- 
rity, see that each sheet contains the full 
number. Stamps of the value of leas than 
4 annas should be counted also in the presence 
of the receiving officer. They are theu to be 
compared with the invoice, and a receipt for- 
warded by the first post to the depdt whence 
they were received. 

4. “All other Rules now prescribed for 
the receipt and custody of stamps, shall be 
applicable to adhesive Court fees stamps. 

5. “These stamps shall be issued from 
the store onder double locks, under the 
Rules contained in Section 8 of the Chapter 
of the Board’s Rules above quoted. 

6. “Stamps of any value, and in any 
quantity, are at all times to be sold at dis- 
trict headquarters by the Treasurer of the 
Collector’s office, or, where there is no 
Treasurer, by the Stamp Darogah ; and at 
subdivisions, by the Nasir, to any one re- 
quiring them, on payment of the full value 
of the stamps in cash. 

7. “The presiding oficer of any Court 
where adhesive Court fee stamps are used’ 
shall, in the exercise of his discretion, be 
competent to issue a certifloate for the re- 
newal, free of charge, of the stamp,or stamps 
on any i ar re-wiiting 

—0 


* Date -will be filled 
in hereafter. 


i 
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of such documents has, through inadvert- 


ence or accident, been, in his opinion, ren- 
dered necessary ; or where, after being duly 
stamped, and the stamps cancelled, it is found 
that the reason for presenting it to, or filing 
it in, the Court, has ceased to exist, Such 
certificates shall be sufficient authority to the 
Collector or officer in charge of.a subdivi- 
sion, as the case may be, to issue to the 
holder of the certificate other stamps of the 
value specified in the certiflcate, on delivery 
of the stamps which have beon rendered 


proles. 


“In Calcutta, stamps shall be sold by 
salariods vendors, to be appointed by the 
Board of Revenue.” , 

2nd,—The date on which these Rules are 
to come into effect will hereafter be made 
known by Notification in the Gazette, when 

arrangements are reported to 


ERpatTug. 


The asterisk opposite the Annual Re- 
turn of Irrigation Statistios, referred to in 
Circular Order No. 2 of September 1871, 
should be expunged. 


Sotilements of Land Revenis. 
No. 9. 


Im connection with the present system of 
conducting the settlements of land revenue 
in the Lower Provinces, the Government 
have approved of the following amendments 
being made in Chapter XX of the Board’s 
Rules :— 

lst,—Add a column, headed “ Nature of 
tenure under which land is held,” after the 
last column, in each of the forms Nos, 2 to 7, 
and after column 8 in form No. 8. 

2ad,—For the fourth heading of form 
No. 19 substitute: “Persons capable of be- 
“ing admitted to settlement under each of 
“ the modes of settlement prescribed in Gov- 
“ ernment Order No. 8156, of 21st August 
“ 1871, with full explanation of their rights 
“and position, and of the reason for the 
“election of the mode of settlement pro- 
“c posed to be adopted.” 

8rd, — With reference to the eleventh head- 
ing of the Ameen’s report, Form No. 10, add 
3 


e 

a column in Form No., 19, thus—“ Settle 
“ment Officer to make a clear and distinct 
“statement of the rights claimed by each 
“class of tenants in the estate, and to what 
“extent such claims have been admitted, 
“with an expression of his opinions in re- 
“ spect to the mode of settlement which should 
“be adopted, aud his reasons for that opinion 
“in fall.” 

4th,—For Cleanse 8, Section 9, substitute : 
“When all the subordinate arrangements 
“bave been completed, the settling -officer 
“should procure the attendance of the party 
“ entitled to settlement and call upon him to 
“sign the kuboolewt; or state in writing his 
“ objections. Thesd Objections, if any, must 
“receive considerattéi''and Be obviated if 
“ practicable ; but'sHould they be such as are 
“not entitled to attention, the reasons for 
“rejecting them and ‘otherwise disposing of . 
“the estate should be recorded ” 

5th,—Add to the above Section as Clause 
“8A: “When it is fonnd necessary, in con- 
“gequence of the reousance of the party 
“entitled to settlament, to engage with other 
“ parties for the payment of the Government 
“revenue, the preference should be given 
“ (lst) to a farming settlement with one or 
“ more of the head ryots on thé estate ; (2nd) 
“to khas management ; (8rd) to a farming 
“ leage to an outsider.” 

6th,—Clause 6 in the above Section should 
be corrected thus: “In effecting the settle- 
“ment of alluvial land with the proprietor of 
“a temporarily settled estate (see Act XXXI 
“of 1858), the settling offloer should, with 
“his consent and with the consent of the 
“ Board of Revenue, incorporate the assess- 
“ment of the increment with that of the 
“ parent estate, taking one revised engage” 
“ment for the amalgamated revenue of the 
“whole as an integral estate. If the parent 
“ estate be permanently settled, or if, in the 
“ caso of a temporarily settled estate, either. 
“the proprietor or the Board decline to as- 
“sent to the course above prescribed, the in- 
“ crement must be assessed as a distinct estate 
“and be henceforward held separately liable 
“for the revenue assessed npon it,” 

7th,—Omit Clauses 8 and 5, Section 10, 
addiog the words “ or on expiry of the lease” 
after the word “ lessee” in the second line of 
Clause 4, which will be numbered Clause 8. 

8th,—The first sentence in Clause 1, Sec- 
tion 12, should be altered to correspond with 
the recent orders thus : “ The record of every 
“settlement should be forwarded as soon as 
“it is completed through the Commissioner's. 
“ Office to ne Board, and with it must 


G e 
1872.] 
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u invariably be submitted by the offloer mak- 
“ing the settlement? a report in English in 
“the Form of Appendix No. I9, and an 
“ abstract of the information contained in the 
“settlement proceedings in Form No. 20.” 


A. Mongy, Esq. 0.3. 


Salt Sales. 
No. 10. 


Ir is believed thet Sub-Divisional Officers 
in Districts within the Saliferous tracts are 
not kept sufficiently informed of the state of 
galt sales within their jurisdiction. The 
monthly sale returns furnished by salt ver- 
. dors will henceforth be submitted by them to 
the 8ub-Divisional Officer, who, after ex- 
amination, will forward them, with hie re- 
marks, to the Collector. 

Rule XL of the Salt Manual is therefore 
amended as follows : 

For “ Collector of the District” read “ Sub- 
Divisional Officer within whose jurisdiction 
he resides.” . 

After “Abkaree Darogah” read “for 
tranmmission to the Sub-Divisional Officer.” 


ment is Hable to be defrauded in many 
ways. By connivance with the Distillery 
Establishment, the holder of a pass often 
takes out from the Distillery more spirits 
than are covered by the pass, as well os 
spirits of a higher strength than thatat which 


.the duty paid by him was calculated. Again, 


an old pass may be used with the date 
altered, to protect a fresh supply ef spirits. 
The most common, form of frand is the taking 
of liquor from the Distillery- without pay- 


ment of duty, the Distillery Darogah being 
paid for his eonnivance. Sometimes the 


h alone is concerned in the fraud, 


which consists in not crediting to Govern- 
ment sums received as duty. 

4. No detailed rules for the check of these 
malpractices have ever yet been published. 
Attention has been called to the pramination 
of statements, but no amount of sugh examina- 
tion will avail to prevent practices a above 
defined. 

,5. Before issuing rules, the Member in 

would wish to be favored with the 


opinion of each Commissioner and Collector , 


as to the beat checks, 





JULY 1872. 


At the end of the Rule, add “ The Suab- F 


Divisional Officer will forward the returns to 
the Collector with his remarks.” 


Gepervision of Distillery Eetabliskments. 
No. 11. 


Tua attention of all officers en 
po lee the working of the Sudder Dis- 
tillery System ls called to the necessity for 
constant watebfulness on their part over the 

s of Distillery Establishments. 

2 A Sub-Divisional Offtcer, finding lately 
that the daily sales at a Distillery were 
smaller than et the same period of the pre- 
ceding year, watched those who removed 
spirits under pass, and stopping by hazard 
a man ing spirits which the pass showed 
to have paid 8 annas per gallon, had it at 


a 


once again tested by the same Distillery | ( 


Officer who had passed it, and found it to be, 
of a strength whieh should have paid doty at 
9 annas per gallon, 

3. There is no doubt that similar frauds 
are constantly executed with success, and 
active vigilance can alone detect them. 
Under the Sudder Distillery System, Govern- 

$ 


V. H. SomaLon, Esq. 


Recovery of Arrears of Renis from Ryots noi 
egag eran Tenures in Goverameni 
Khas Mekals. 


No. 1. 


Frox reports which have been received, 
it appears that arrears of rents from ryots 
not holding transferable tenures in Govern- 
ment khas mehals have hitherto been realized 
either by the enforcement of the old sum- 
mary procedure under Section 25, Regulation 
VIL of 1799, although that procedure has 
been repealed by Act VII (B. O.) of 1868, 
or by applying the certificate procedure of 
Act VIL (B. C.) of 1868, which can be 
enforced for the recovery of arrears of rent 
from the holders of transferable tenures only 
see definition of “Tenure” in Section 1 
of the Act). District Officers should clearly 
understand that arrears due from ryote not 
holding transferable tenures must be sued 
for in the Civil Court, or recovered by 
process of distraint, elther under Act X of 
1859, or Act VIII (B. C.) of 1869, which- 
ever may be in force in the district? e 

8—o 
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Education, fe., of Male Minora. Caution to Revenus Officere ray o kas over 
N Onder—texeres or Forms 8f eae Pee 
o. 2. perty has been dedlared.under 184 Code 


For the year 1872-78, and for the fature, | % Criminal Procedure to be at the Disposal 
Commissioners are requested to submit, at S 

the end of each financial year, particulars No, 4. 

regarding the education, &., of male minors | Ary, Local Revenue Officers are hereby 
in their Divisions in the form prescribed | cautioned against taking over on behalf of 
below. The Member in charge Lavaraic’ , Government under-tentree or farms of persons 
requests that fwd? information may be given | whose property has been declared under Sec- 
in the last colamn— tion 184 of the Code of Criminal Procedure 
to be at the disposal of Government, without 
first satisfying themselves whether the under- 
tenure or farm is likely to result in a loss to 
‘Government. An instance recently occurred 
in which the Government had not only to 
pay to the landlord a sum of money consider- 
ably in exooss of the rents collected, but was 
also sued by one of the cosharers in the 
tenure for a refund of his share of the amount 
advanced as xarpeshgi. 


A. Monay, ESQ., O. B. 


Fnoome Tax— Retention of Establishments 
under Act XII of 1871. 


. No. 5. 


Casas having occurred in which the in- 
come tax establishments, sanetioned under 
Act XI of 1871, have been retained beyond 
the period for which they were sanctioned, 
all offloers en in carrying out the provi- 
sions of Act of 1872 are informed that 
‘no retention of the establishments, sanctioned 
under the latter Act, will be allowed, or 
execes salaries afterwards sanctioned, unless 
:gt least a month’s previous notice has been 
‘given for the the Boar's ee 


Attention called to s 
sete pest 2 Gomer 


Alteration in page 121 of the Board's Rules. No. 6. 


No. 8. Ta immediate attention of Distriet Officers 

; is drawn to paragraph 3 of the Rules issued 
As Betum No. XXXVI is not now sub- | the Lientenant-Governor of Bengal for ul 
mitted to the Board, the word “ Commis- | guidance of all officers engaged in carrying out 
sioner” should be substituted for “ Board” in | the provisions of Act VIII of 1872. The 
line 5, Olause 7 B, Section VI, Chapter VI, | month for which notice was to be given bas 
page 121 of the Board’s Rules. now expired, or nearly expired, in every dis- 
trict, and the Statement No. 2 there called 
_ | for should be at once sent up through the 
i Commissioner. Commissioners should see 
—— that no delay is’ allowed to oceur in their 
` offloe, and that the Statements are forwarded 
‘ to thie, Member ait Slanga ae: POU MA thay 
. 1 aro received by thom, 
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in the submission and disposal of applications 
from local offices under the orders of the 
Boerd for extra budget allotments; and as 
there is reason to believe that, owing to the 
meagreness of the information supplied by 
Sections 5 and 6 of Chapter I, Board’s Rules, 
the powers and duties of the several author- 
itles concerned, in relation to supplementary 
budget estimates and extra allotments, are not 
y understood, the Board take the pre- 
sent opportunity of issuing revised instructions 
on the subject, in supersession of the Sections 
above alluded to. For those Sections the 
following will accordingly be substituted— 


u SECTION V.—Extra AWD SuPPLUMENTARY 
BubemT ALEOTHENTS. ‘ 


The budget estimates of local offices for 
any particular year being prepared and sub- 
mitted in the middle Sf the previous year, 
emergencies not unfrequently arise which 
have not, and could not have, been provided for. 
It may also happen that, through inadvertence 
or the non-recelpt of the necessary informa- 
tion, duly sanctioned charges are omitted 
from a budget estimate, 


2. In the latter case the omission, if 
brought to vgn at a suffictently early period, 
may be supplied by the submission of a swp- 
p estimate, to the preperation of 
which all the rules and conditions under which 
the regular budget is drawn up apply. Such 
supplementary estimates will usually be re- 
ceived by the Board up to the end of Novem- 
ber ; but local officers should, by carefally 
preparing within the prescribed time com- 
plete estimates of expected mditure, pro- 
vide, as far as possible, against the necessity 
„for the submission of supplemen estimates, 
as they cause trouble both in the Board’s and 
the Accountant-General’s office, After the 
end of November, no such estimates can, in 
any case, be admitted. 


8. Should the necessity for making a dis- 
bursement during the year budgetted for 
come to light after the period within which 
a supplementary budget can be submitted, 
an extra budget allotment must be applied 
for in the form given below, together, with 
the necessary application for de ental 
sanction, The same course should be adopted 
in all cases in which a disbursement, for 
which no budget provision i been made, 


Application for an extra Budget Allotment in the District of- 








4.’ The report containing this double ap- 
plication must be submitted to the Commis- 
sioner, who will, if departmental sanction has 
been already accorded, or if he considers that 
it should be accorded, to the work on which 
the money is to be spent, forward the report 
to the office of the Board in the proper 
department with his remarks, aud at the 
same time send a copy of the budget applica- 
tion only to the Accountant-General’s office. 
This copy will be forwarded by the Account- 
ant-General to the Board, with information 
in to the head in the provincial 
budget under which'funds are available to 
meet the’ required expenditure, With the 
Commissioner’s and the Accountant-General’s 
reports before them, the Board will be able 
to form a judgment on the merits of the 
application, and will reject or forward it td 
Goterimeat as may seem proper. 

5. In all casesin which it may appear 
from the Accountant-General’s report that 
the expenditure can be defrayed from funds 
available under: the same sub-head of the 
provincial budget, the Board’s reference to 
Government will be for departmtntabsanc- 


t 
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tion only, the transfer of a charge from one 


detailed heading tó another within a sube 


head being within their competence. Should 
it appear to be necessary to transfer a por- 
tion of a grant to a sub-head to which it 


does not properly belong, the orders of 


Goverument will be necessary for such trans- 
fer, as well as for departmental sanction to 
the work. ` : 

6. These rples in no.way supersede the 
necessity for submitting applications for de- 
oe souction to previously unsanction- 


works, provision to meet the cost of 


which exists in the budget of the offlos by 
which the expenditare is to be incurred.” 

In Section IX Clause 1, for the words 
“classes,” “departments,” “and sections,” 
substitute “major heads,” “minor heads,” 
and “ sub-heads,” respectively. Lo as 


e A. Morr, Esq, op. 





Farther Rule added to Rules at page 191 regard- 
ing Deposit of Cash Securities in District 
Saviags Banks. 


: No. 10. 
Tue following addition is made to Clauss 


10 Section V, Chapter VI, at page 121 of 
- the Board’s Rules :— 


Cash securities are to be placed in deposit 
in District Savings Banks, provided ‘the 
maximum amount of security of an officer 


_ does not exceed Ra. five hundred. 


Explains Government's Rules of April 1879 re- 
arding the Assessment of Persons wader Act 
VLU of 1872, 


No. 11. 


ANY. person assessed under Act VII of 


1872, whether he was assessed under Aot XIL 
of 1871 or not, is liable, on appeal, to have 
the assesament increased under Sections 81 


and 82 of the Act. The. last sentence of 


paragraph 16 of the Supreme Government's 
rules of 19th April 1872 refers to the original 
assoesment only. 


Draws attention to High Court 'C. O. of 28th 
June 1872 regarding the to Ue used for 
_ adhesive Stamps under the Court Fees’ Act. 
No. 12. 


Tau attention of District Officers is drawn 
to the Circular Order No. 22, dated 28th 
June*1872, of the High Court, Fort 
Wiliam, Published at page 67 of the Cal- 


> 
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cutta Gazette, dated 24th ultimo, regarding 
the paper to be used for adhesive stam 
under (the Court Fees), Act VII of 1870. 


2. Is will be seen that paragraph 2 of the 
above Circular Order authoritatively decides 
the size and price of the paper required to be 
used; but as the Superintendent of Statlonery 
has reported that the desoriptioh of the paper 
in his stook is double the size required by 
the High Court order, the Member in charge 
has ruled that the paper should be out to the 
size required at the different Treasuries instead 
of at the Stationery office. Accordingly the 
Superintendeut has been instructed to send 
oat*whole sheets of the paper, and informed 
that the price of each half sheet at the 
Treasury before issue will be one pioa. 
Local Officers, at their discretion, may either 
cut the peper themselves or let the vendors 
do so, © 

8. District Officers ‘are requested to take 
the same kind of oare of the paper now under 
notice as they do of stamped paper. 


eS 
Issacs Instructions or the Preparation of Returns 
Nie BSA OR oad as under Aoi VILI 
of 1872. ° 
No. 13, 


' To prevent delay in the submission to Gov- 
ernment of the Bosrd’s Returns onder Act 
YUI of 1872, for the half-year ending 80th 
September 1872, the following instructions 
are issued for the guidance of offleers 
concerned in the prepnration’ of Returns 
Nos. 28A, 28B, and 28C. 

2. Return No. 28 A.—Columns 2 and 8 
of this Return should agree class by class 
with columns 6 and 7 of Return No. VI-A 
for September 1872. Column 4 should show 
half the amount shown in column 8, and 


should tally with column 8 of Return No.. 


VI-A. Colomn 8 of this Retirn and column 
9 of Return No, VI-A should tally. Column 
7 should tally with column 18 of Return No 
VI-A. This colomn wil include all payments 
made whether on account of Ist or 2nd instal- 
ment. Column 8.—The actual balance out- 
standing should be shown in this column. In 
the column of remarks should be. entered, 
opposite each class, the amount .paid volan- 
tarily on: account of the 2nd instalment. 

8. Return .28.B.—The instructions for 
the preparation of Return 28A shoald be 
followed in the preparation of this Return, 
Marae should be prepared from Register No, 

~A, 
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4. Return 23 C.©-Column 2 should show 
the number of servants of Companies, &o., 
who have paid up to the date of the submis- 
sion of thé Return, and column 8 should 
show the amount paid by them. Government 
officials should not be shown in this Return: 


& Fractions of an anna should not be 
shown in any of these Returns. 


6. If the last two Returns are blank, the 
fnot should be reported at the time Returns, 
Nos. VI-A and 238A ere sabmitted, which 
should not be later then the 18th October 
1872. Otherwise they should be submitted 
on the same date, 





SEPTEMBER 1872, 





V. H Sonaron, Esq 





Erratum in C. O. No. 1 of April 1879, Hine 5. 


ERRATUM, 
Ix Circular Order No. 1 of April 1873, 


liue 5, expunge the words “number and,” 
and insert “receipt of” after “ date of.” 


+ 





With referenca to Government Resolution of 12th 
July 1872 calls on Officers to submit ia good 
tims budget demands for Eapenditure for Im- 

_Provement of Government Eeiates. 

No. 1. 

Ir has been ruled* by the Government of 

* Resoluticd No. 1100, India, Financial De- 
dated the 18th July 1872. t that in fo- 
ture the expenditure to be incurred on ac- 
coant of considerable undertakings for the 
improvement of Government estates must be 
budgetted for like any other works. 


2. Under instruction from Government, 
the Member in charge requests, therefore, that 
local officers will “send up budget demands 


for such works for the ensuing year in good 


time, after consulting Public Works Depart- 
ment officers and procuring necéesary details. 
Such expenditure will be imperial, and will 
be kept apart from provincial estimates.” 

8. It is presomed that in° most districts 


the budgets for 1878-74 will have been sub- 
mitted before the receipt of these orders, but 


charges to be admitted under the Govern- ~ 


ment Resolution above alluded to may be 
included in supplementary budgets, which are 
now reveivable up to the end of November 
next, 





Cancels s. 9 oh. VIII, page 154 of Safilement 
Ttulos. 


No. 2. 


Witt reference to para. 1 of the revised 
settlement rulea, which have been circulated 
with orders No. 419 B., dated 24th July 
1872, Section IX Chapter VIII, page 154 
of the Board’s Rules, is hereby cancelled, 





Correction in ol. 5 sh. II s. X, page 31 of Rules. 
No. 8. 


Iw Clause 5 Chapter II Section X at 
pege 81 of the Board’s Rales, for the words 
“at the commencement” in line 2, substitute 
the words “on the last day.” 





Addition to ol.'8.B, page 284 of Rules,—reqarding 
possession of island, whether chornel be ford- 
able or not throughout yoar, being merely 
temporary, 

` No. 4. 
Tue following is added as clause 8 B at 
page 284, Board’s Rales— 


“Possession assumed under the last pre- 
“ceding rule should be merely temporgry 


“antil it has been ascertained whether or 


10—o 
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“ not the channel round the island is fordable 
“throughout the year. If the channel be 
“ found to be not so fordable, the land should 
“ be considered the property of Government 
“ and should be settled.” 


a 


by the District Officerwin view of the means 
at their disposel of ascertaining fall parti- 
culars of all cawses of fluctuation in the 
stamp revenue in their respective districts, 
which Government expect to be Properly 
and fully explained. 
























8. District Officers are now specially re- ` 
quested, in continuation of pera. 2 of Cir- 
` oular Order No. 8 of September 1869, to 
`| give their careful attention to the submission 
Lays down Form of Explanations to be subwitied of intelligent and complete explanations in 

atthe close of sack Year regarding the Increase | the monthly returns sent to the Superintend- 

or Deorgase in the Sales of eaoh description of | ent of Stamps, regarding any increase or 

Stampse f decrease in the sales of each description of 

n .| stamp. To secure uniformity, the- Member 
in charge desires~that the explanations at 
thé olose of each: year be submitted in the 
undernoted form—= 


A. Money, ESQ., 0.5. 


—_— Le 


No. 5. 


Im recently submitting to Government the 
Administration Report on the Stamp Depart- 
ment for the official year 1871-72, the Mem- 
ber in charge found it necessary to nerard 
the following remarks— 


“ Notwithstanding the special instructions 
“issued by the Board to District Officers in 
“ Circular Order No..8 of September 1869, 
“the explanations regarding the fluctuations in 
“the revenue furnished to the Superintend- 
“ent of Stamps by local officers have gene- 
“rally been found very insufficient, so much so 
“ tbat the Superintendent reported his in- 
“ ability to supply for the Annual Report the 
“ reasons of increase and decrease in the 
“respective districts, More stringent orders 
“will now be issued to District Officers to 
“ furnish their explanations at the close ‘of 
“each yesr in a form to be specially 
“ scribed by the Board, and to submit copies of 
“ those explanations to the Board.” 

2, It wosapparent, in most instances, upon 
reference to the original returns rendered to 
the Superintendent of Stamps, that the ex® 
planations offered by Treasury Officers had 
began ant on without any examination or 
sevision such as ought to have been made 












eee! | 
including Re-| Ra 
ee tes hare 
Transfer, Foreign Bill, 
and Customs Stamps. 
Hoondis or Bills of Ex- 


aiatee a | 


N Non-judicial, i in cot 


Wawel sso al 
Sulphur and 
License Stamps. 











One copy should be sent direct to the 
Superintendent of Stamps, end another to 
this office, to which a quarterly Return, in 
the same form, should also be submitted 
through the Commissioner. No copy of the 
“quarterly” Return is required for the Sa- 
perintendent of Stamps, .to whom monthly 
returns arg furnished. 


2 
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a 
Errata in Circular Qrders s Nos. 10 and 11 of 
eAugust 1872. 
ERRATA. 


Above Ciroular Order No. 10 of August 
1872, add “ V. H. Sonaron, Esq,” and be- 
fore “A, Mower, ESQ, OB,” and above 
Oirouwlar Order No. 11, enter “ A. MONET, 
Esq, aB.” 


Yy. H. Sonatou, Esq. 





'Espunges Retera No. XIII from List of 
Returns. 


No. 6, 


“As all settlements now require the sanction 
of the Board of Revenue, Return No. XIII 
is no longer necessary, and ‘should be ex- 


punged from the “List of Returns” at page. 


262 of the Board’s Rules. 
' Alterations ia para. 18, Seotion I, page 341, 
' Board's Rules. 


© No.7. 
Im the first line of para., 18, Section I, 
page 841, Board’s Rules, substitute the words 
: « monthly accounts current” for the words 
“ monthly billa,” and expunge the last Clause 
in the para. beginning, “and an account 
current, &c.” 


A. Monar, Esq, a3. 


Addition ia Cireular Order No. 7 of 
August last. 
No. 8. a 


Artes the words “ this year” in line 7 of 
Circular Order No. 7 of August last, insert 
> the words “ upon his income during the year 
“ ending 31st March 1872 (vide column 4 of 
“ Form O prescribed in Financial Resolution 
“No. 2887 of 19th April 18732), provided 
“ that, in the case of a person first becoming 
“chargeable under this part within the year 
“of assesment, or within the year next 
““ before such year, he may be assessed.” 





: . $ . . 
See ae ee ite Bee 
No. 9. 


For the present form of cei tificate in Oaks 
= XXIL, Section IJ, Clause & pages 804 
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and 305 of the Board’s Rules, substitute the 
following :— 
I do hereby certify that I have personally 
* Nora—Here enter counted the stamps in 
the amount in words and store at the Sudder 
figures. or Head Quarters 
Staion of the District on the 
, the actual value of which 
pees* and that the Rules 
prescribed in Chapter XXI of the Rules of 
the Board of Revenue are ay observed in 
the District. 


Tala: Bald E eaensbies wate T 


is Ro 


-| stamps at all sub-divisions in the districte: 


having been counted by the officers con- 
cerned on the dates as per margin, the actual 
value of which is Rupees* . ; 

I further certify that I have compared the 
balance as shown by this account with the 
balance shown in the memorandim at foot 
of the Monthly Cash Account of this office 
for and that they agree. (Where 
tHey do not agree, substitute, “ and that they 
disagree to the extent of s Iam 
enquiring into the cause of this difference.” ) 

N. B.—In districts where there ‘are no 
‘sub-divisions, the words in italics in para. 
l, pnd the whole of para, 2, of the above 
form of certificate are to be omitted. 


No. 10. 


In continuation of Circular Order No. 11 
of April 1872, the following orders of the 
Government of India, Financial’ De 
No. 20265, dated Simla, the 15th August 1872, 
addressed to the Chief Secretary to the 
Government of Bombay, are published for 
general information :— 

I am directed to ` acknowledge the receipt 
of your letter No. 8099—21AR, dated Ist 
July 1872. 


- 2. It appears that the Government of 
Bombay has sanetioned the refund of the 
extess stamp duty paid on Letters of Adminis- 
tration of an estate the assets of which were 
subsequently proved to be less.than what 
they -had been estimated to be at the time 
duty was paid; aud it is su that. as 
the Court Fees’ Act, 1870, does not authorize 
the ‘grant‘of refunds of stamp duty under 
such circumstances, provision might bé made 
by law to meet niae: cases ae 

- —0 
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8. In reply, Iam to say that the Gover- 
nor-General in Counoil confirms the sanction 
accorded by the Local Government to the 
refund of the excess duty peid, but that His 
Excellency in Council does not cousider it 
expedient to legislate on this point as present. 
The suggestion of the Bombay Government 
will, however, be borne in mind whenever 
the law is revised. 

4. In the meantime, the Local Govern- 
ments may sanction refunds of stamp duty 
when the estimate of the assets of an estate 
1s shown to have exceeded the amount on 
“which the Act anys thet duty shall be paid, 
vis. the actunl value of the property in re- 
spect of which the Letters of Administration 
are granted, 


ah seta Pirai on Sale of Court 
" ia Budget Estimates Jor 


No. 11. ` . ° 


Disreror Officers are informed that the 
figures entered in their Budget Estimates for 
1878-74, now coming in, on account of “ dis- 
‘count on sale of Court Fees’ Stamps” in that 
year, will all be expunged before transmission 
of the Estimates from this ofice to tho Ac- 
countant-General of Bengal; as, with refer- 
ence to para. 6 of the Rules printed with 
the Board’s Circular Order No. 8 of June 
last, no discount on the sale of Court Fees’ 
Stamps will be payable mice those Rules 
come into effect. ? 


lereme 


` 


OCTOBER 1872. 





V. H. SomaLon, Es. a 


Addition to Clauss 18, Section L, page 35, 
of Rules. 


No. 1. 


Tue following addition is ‘ads to Clause’! 18, 
Section I, page 85 of the Board’s Rules— 

-* The Government Pleader should furnish 
Sea leader ete under ‘this rule with 


regarding Offcer 


Ciroulates Government Orders 
under Court of Wards not betag 
Servants, fc. 

No. 2. 


Tum following orders are published for 
-communigation to establishments mpiya 
mnde tho Coürtiof Wards— aie 


Sm, 


2 

“ The Lientevant-Gowrnor has been pleased 
to decide that officers unde? the Geis of 
Wards are not to be considered as Govern- 
ment servants, unless they are Government 
officers lent to Wards Estates. 

“ His Horor, however, observes tbat in 
fit cases men, who have long and well served 
Courts of Wards, -may be admitted to the 
examination of bandidates for Civil appoint- 
ments by special permission, under Clause 
(e), Rule 8 of the Native Civil Servico Exa- 
mination Tilea: : 


Cireltes Government Inkralict regarding 
‘ counterfeit Coins. 


„No.8. 


WITH reference to Clgnse 15, Chapter I, 
Section XII, at page 82 of “tha Board’s Rules, 
the attention of Treasury Officers is drawn 
to the accompanying Circular No. 2068, 
dated the 28th August last, issued by. the 
Government of India, in the Financial De- 

ent. The instructions therein contained 
should be carefully attended to. 


CIRCULAR No, 2068. 


Govanmanrr or bou, Forancran 
K © DEPaRTMENT, 
Mor aw CusereNor. 
To THB SECRETARY TO THE Govt. 
or Brnaat. | 


sinl, the 28ih wpa 1872. 


-n forwarding to you a oopy of the papers 


in 
ornate Temi “directed. to. re- 


quest that, with the 

permission of His 

Honor the nic Eo AT ae you will be 

good enough to arrange for counterfeit coins 

being’ sent to the Calcutta Mint whenever . 

it can be done with the consent of the ten- 
derers. 

Ihave, &o, > f 
(5d) D. BARBOUR, 
Offg. Under-Secy. to the Govt. of India. 


Substitutes new Rule for second Clause, Rule 16, 
Seotion I, regarding the Annual Budget. 


No. 4. 


Tux following has been substituted for the 
seoond Clause of Rule 16, Section I, page 
841, Board’s Bules :— 

í 
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e 
. An annual Budgeg, in the form of Table 
VI, Return Na 81, headings IĮ to XVI, 
based on the actual expenditure ef previous 
years, with a separate Statement of Ways 
` and Means in the form pregéribed below, 
will be prepared and submittedj for’ the sano- 

* / tion of the Commissioner— _ > 


Statement of Ways and Means to 


to damp; the sheets of Stamps becoming 
firmly fixed together by the gum on the back. + 
2. To prevént similar loss in foture, all 
District Officers are enjoined to take extra 
precautions to preserve the Adhesive Stamps 
supplied to them from damp. The present 
stocks should be carefully examined, and 
dried when necessary, and the place where 
they are stored should be always kept pro- 


accompany Budyets. tn 
1 ee ee “tap | Poly dry. The sheets also, as far as pos . 
firs À ated balange na on “| sible, should be kept face to face, and never- 
pilis oe) back to back. 
2 Add Estimate “Beceipts as in 
Budget. ~“ ° ANY ’ 
8. penie timated Bpeiiture ‘as d ` Prohibits re-employment of a late Incomse-tas bi 
' Clerk. . 
4. prone B Balanoe; in Yet April 18 z No. 7 


: ea in: ihis ‘Budget will belong 
to one of-these threg glasses. 
K a oe > 


a e 


“ SÀ. Momar, Es., O.B. 


Gusaa Naram Banersezla to income- 
tax clerk at’ Jehanabad, in the’ district of 
Hooghly, has absconded to avoid his trial 
under a charge of fraud, and general notice 
is therefore given that he may not be else 
where re-employed in any capacity under 
Government. 


” 


n 
Sites the Changes which kave been made in the 
_ selling Price of abkarry Opium from let Jami- 
` ary 1873. `N 
No. 5. j 
Tuz following changes have bébh maida, 
under the sanction of Government, in the 


selling price of abkarry opiom, with effect 
from the Ist of January 1878— 





Directs Sub- Divisional 
Ai Escise ia ‘ucoordanos wi 
cited. 


i ` No. 8. 


AGRERABLY to the orders of Government, 
the Member in charge directs that, in all dis- 
tricts where the Sub-Divisional system has 


Sa ee Selling Price 

+ ae es ` * Ger Seer. been introduced, the Officers in charge of 
Division. >- District: Prosent. Sanotibued. Sub -Divisions shall, in future, manage the 
. ice R. R. | Excise within their jurisdiction in acoord- 
1. Orisa .... Balasore ... 22 25 > ~| ance with the following instractions embo- 
9. Burdwan ... ' * “is! ied in para. 5 of Board’s letter to Govern- 
3. Presid : > "tment, No. 89 of 27th January 1868, a copy 
4 Bajehahye. {aan 94 of -which was circulated with Boaord’s Circu- 

y 5. Chittagong far No. 18, dated 16th March 1863. 
6. Orissa. "Poors 2. The system here prescribed is already ' 
A Disi pores - | followed in some districts; as other 
fli All districts districts where it will now be introduced, 


9. Cooch Behar Julpigoree the Commissioners concerned ere requested 

10. Bhaugulpore Purneah .,. 20 22 to a bra office the date from which 
bein it comes into t ; 

$ viraa oft amane a | ary, ronid ako dha Darata aud dia 

“ establishments subordinate to the Sub-Divi- 

“sional Officer, who should be as strictly 

ne adhesive | “responsible for the administration of this 

“opens $e an Se, Y “portion of the duties of his Sub-Division 

os “as for every other. Bat I would not mul- 

aK - | “tiply work avd burden the Sub-Divisional 

_ _ Ta case recently reported to the Member | “ Establishment by making the Sub-Divi- 

in charge, a large number of Adhesive Court | “ Paces Officer’s records distinot from the Ab- 

Fees Siamps are said to have been rendered arry Darogah’s. The Darogah should not 

quite unfit for use through careless exposure pend up to the ace ae ee 


Repenus 
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“ments and reports to be recorded there, 

t “and a copy made for transmission to the 
“ Sudder oe. The Abkarry Darogah’s 
“ office and records should be the office 
“and records of the Sub-Divisional Officer. 
“ Applications, reports, and orders should 
“pass between the Sub-Divisional Officer 
“and the Abkarry Darogah just as they do 
“ between the Sab-Divisional Officer and his 
“ Sheristadar or Nazir. Statements drawn 
“up by the Abkarry Darogah should be ex- 
“amined, corrected, passed, and submitted to 
“the Sndder Office by the Sub-Divisional 

=“ Officer just as if they hed been drawn u 
“by hfs Sheristadar, and the record of Ki 
“this should be in the ‘Abkarry Cutcherry 
“only. This plan would obviate any com 
“plaints of additional work thrown on the 
“ Sub-Divisional Establishment. 

“The Dtputy Collector at the Sudder Sta- 
“tion ingcharge of the Abkarry Department 
# and Income-tax, should receive all returns 
“and statements direct from the Sub-Div¥i- 
“ sional Office; they should be compiled and 
“ aggregated in his office, and he should be res- 
+ ponsible for pointing out to the Collector any 
“irregularity, elackness, or objectional prac- 
“tice in the Sub-Divisions: be would be the 
“Officer whom the Collector should consult. 
“in all general questions affecting the whole 
“District But the Sudder Deputy Collec- 
“tor’s authority to issue instructions direct 
“ to the Sub-Divisioval Officers should be con- 
“ fined to matters connected with the draw- 
“ing up of Statements. He should also have 
“the power of calling for information on any 
“point, as he would be, answerable for the 
“ consistent working of details all.over the 
“District. All general arrangements which 
“the Suddeér Station Deputy Colleoter might 
“resolve to introduce would, if approved, 
“be communicated to Sub-Divisional Officers 
“ through the Collector.” 


NOVEMBER 1872. 





V. HL Sanacon, Esq. 


Catcels Clause 16 Section 3 of Rules regardiag 
periodical transfer of inustarial Offtore 
No. 1. 


Crause 16 Section 8, page 175 of the 
Board's Hales, is cancelled, periodical trans- 








fers of ministerial offlceys having been discon- 
N 


tinued. ad $ 
N 
\ 


Alterations in Clause 12, page 43 of Board's 
Rules. | 


$ 


‘ 7 e No. 2. , | 


Tux following alterations shouldbe made | 
in Olause 12, page 42 of the Board’s Rules— 


After the word “ Government,” in line 


2, add*“or to the Court of Wards”; for the 


words “ the Government,” in line 6, substitute 
“sich”; after the word “Government,” in 
line 16, add “or the Court of Wards”; and 
after the word “ Statement,” in the 20th line, 


add “in two parts, one including Government, 


and one Wards’ cases.” “r= 


~ 
` 


Requires insertion in Return No. XX of dates on 
which Fines under Aot XX gf 1848 are levied. 


No. 8. 


Tm Member in charge has noticed that 
the dates on which fines under Act XX of 
1848’ are lavied aie frequently omitted from 
Retorn No. XX, column 10. District Off- 
cers are requested to be careful to avoid 
such omissions in future. 


A. Mower, Esq., C.B. 


Issues instructions ing A ssossment of Income- 
tax wader Act VIII of 1872. 


No. 4. . ` 


Unpee the orders of Government, the fol- 
lowing instroctions are issued for the guid- 
ance of officers engaged in assessments of 
income-tax under Act VIII of 1872:— 

In calculating the net profits of Joiné 
Stock Companies under Section 10 of the 
Indian Income-tax Act, VIII of 1872, an 
abatement may be allowed on account, of 
taxes, local rates, and cesses paid by such 
Companies. r 

No abatement, however, should be glowed 
on account of any inoome-tax previousl 
paid by any such Companies. ; 


f 


N 
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Z VoH. Sonaton, Esq. 


—_—_— 


Addition to Circular Order No, 1 of November 
1872, 


' No. 5. a ‘ 


‘In Circular Order No. 1 of November 
1872, after the words “Act XXVII of 
“ 1860,” in the sixth line, insert the words 
“dimited to such portions of the property 
“of the estate es consists of the Govern- 
“ment Securities which it is proposed to 
13 sell” 


d 


How Column 18, Table I of Return No. XVI, 
should be filled up. 


No. 6. 


As there appears to-be some misconception 
in respect to the mode of filling up column 18, 
Table I of Return No. District Offi- 
cars are hereby informed that that column 
should show arrears that mny remain unpaid 
after an estate is exempted from sale, and 
soch arrears only. Arrears remaining 
unpaid on the last day of payment, but paid 
before exemption, should not be entered. 


Substitutes new Clauses for Clause la—lo and 
le—lg Seotion XII Chapter II of Rules re- 
garding Coinage. 

No. 7. 


THe following orders, issued by Govern- 
ment, are substituted for Olanses la, 1b, lo, 
le, 1f, and 1g, Section XII, Chapter II, at 
page 82 of the Board’s Rules :— 


la, When any silver coin, purporting to 
“be coined and issued under the authority of 
the Government of India, is tendered to 
any of the officers authorized by this notifi- 
cation to act under Section 16 of the Indian 
Coinage Act, 1870, who has reason to 
believe it to be counterfeit, or to have been 
reduced in weight otherwise than by reason- 
able wearing, he must cut and break such 
coin, and, under Section 16 of the said Act, 
return the pieces to the person tendering 
the coin, i 


‘15. When anj rupeæ or half-rupee, pur- 
porting to be coined and issued under the 
authority ‘of the Government of India, is 
tendered to any such offloer, who bas reason 
to believe it to have lost by reasonable wear- 
ing more than two per cent. in weight, he 
must cut or break such coin, and at the 
option of the person tendering the coin, 
return to him the pieces, or retain them 
and pay to him their value at the rate of 
one rupee for one hundred and eighty grains 
Troy weight. 

le. A qunrter-rupee, or an eighth of a 
rupee, tendered to such an officer, must 
under Seotion 18 of the Act be accepted as 
legal tender for a fraction of a rupee, even 
though it have lost by rengonable wearing 
more than two per cent. in weight. 


ld. Ifby reason of the oblit€ration of 
the device upon it, or for any other cause, 
Rny quarter-rapes, or eighth of a ropes, that 
shall come into the possession of such an 
officer shall appear to him to be unfit for 
farther circulation, it is not to be out or 
broken, but must, whatever be its weight, 
be withdrawn from circulation and dealt 
with in the manner prescribed in Clause le, 
But quarter-rupeca and eighths of a rupee 
are not to be withdrawn from cironlation if 
they appear to be otherwise fit to circolate, 
only because they have lost by reasonable 
wearing more than two per cent, in weight. 


le. The pieces of coin cut or broken and 
poid for under clause 16, and the coin with- 
drawn from eliculation under clause 1d, must 
be sent by the first convenient opportunity 
to the Master of the Mint at Calcutta. 
Meanwhile, the actual sum paid for the out 
or broken pieces, and the nominal value of 
the coin withdrawn, must be entered in the 
statement of the cash balance of tha officer 
who has received them, as “ unourrent coin.” 

pon their receipt at the Mint, the Master 
of the Mint will give credit for them at the 
same values, and any logs incurred in their 
recoinage will be a charge of the Mint. 


Additions to Clause 4, page 179, Board's Rules, 


No. 8. 


Arter the words “real propersy,” in the 
last line but one of Clause 4, page 197, 
Board’s Rules, insert—“ 

$ 8I1—o o Wf 
i 


and should take , 
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immediate posession of such property on 
the pert of Government,” At the end of 
the samp clause, add—“ Should the Col- 
lector’s action be opposed by any person actu- 
ally in possession, he must desist from ocou- 
pying the property, and report the circum- 
stances with hie opinion in régard to the pro- 
priety of instituting a suit for the establish- 
ment of the right of Government.” 


v 


“Uddition to „Clause 5 Section 2 Chapter XXVI, 
5 page 352, Board's Rules, 


No. 9. 


Arran’ tho words “issue of the notice,” 
Clause Section 2, Chapter XXVI, 
ge 85 Bonrd’s Rules, insert the words 
“in the Government Gazette.” s 





How ssarokiag Fess are to be credited in future. 


No. 10. 


As under Financial Resolation No. 669, 
dated 29th June ‘last, searching fees are 
no | credited to imperial revenue, Dis- 
faiot. O are requested to exclude them 
from Table V, heading F of Return No. X, 
and from the Land rena Registers and 
Cash Accounts, and to credit them in future 
as miscellaneous receipts in the Provincial 
, Service Day Book. 


How Trees, Houses, §0., standing on land required 
for publio purposes are to be valued. 


No. IL 


As under Seotion 8, Act X of 1870, trees, 
houses, and other immoveable things standing 
on land under acquisition for public purposes, 
are included in the definition of the word 
“land,” the value of such things should 
always be included in the Collector's estimate 
of the market value of the land, and the 
additional “compensation under Section 42 of 
the Act should be paid on the lump sum. 
Whena case is referred to the Civil Court 
for adjudication, the Collector should, if 
necessary, move the Court to adopt the form 
of valuation above specified. 

° 


{ 
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Areas ia Colemanas 2 to 5, Part { A-1 of Retera 
Bes AD DE EA R Aora Square 


No. 12. 


Tam areas in columns 2 to 5 of Part I 
A-l of Return No. 41 B., should be given 
in acres as well as square miles, 


+ 


A. Money, ESQ, O.B. 
Court Fees Labels to be odnoellod at the time they 
: . are affized, 
No. 18. 


A quxstion having been submitted as to 
the time when the labels used to denote the. 
Court fees on such documents es copies, 
certificates, &c, which are in the first 
instance issued by a Court or Collectorate 
office, "should be cancelled,—i. e. whether 
they should be cancelled by the Courts at 
the time of issuing the documents, or at the 
time of filing the same,—it hos been ruled 
by the Government of India, in the Finan- 
cial Department, that the Courts and offloers 
are to cause the labels affixed to documents 
issued by them and liable to a fee under the 
Act to be cancelled at the timo that they 
are affixed. ' 

The foregoing ruling is published for 
the information and guidance of Divisional 
and District Officers, who are requested to 
see that the orders of Government are inva- 
Tiably carried out, 


As a temporary measure, allows a Disoonat of one 
anza per rupee to Stamp-vendors for sale of 
Court Fees adhesive Stamps. 


p No. 14. 


Wira advertence to Circular Order No. 12 
of August last, District Officers are informed 
that Government has sanctioned, as a tempo- 
rary measure, the payment of discount of one 
anna per rupee to stamp-vendors for tbe 
sale of the paper now to be used for 
Court Fees Adhesive Stamps. In lett 
vendors of stamp paper know this, it should 
also be explained to them that wher the 
new rules for the sale of Court Fees’ Labels 
through salaried vendors come into force, 
all unsold paper then in their hands’ will be 
taken. back at the price paid for it to the 
Collector. ° 


2 7. \ 
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Tur HowsLE V. H. S0HALOB. 


4 —— 


Prescribes form of ré-conveyance of grants of 
waste land (to be added as Form L at page, 365 
of Board's Rules.) 


No. 1. 


Tum following Form of re-conveyance of 
grants of wasteland is added as Form L at 
page 865 of the Board’s Rules, and is to be 
used when grants hypothecated for redemption 
or purchase-money remaining unpaid are 
fully, redeemed — 


This Indenture made the day of 
1872 between the within-named Secretary of 
State for India in Council of the one part, 
and the within-named tS 
of the other part, witnesseth that, in con- 
sideration. of the sum of Ra. to the 
said Secretary of State for India in Council 
paid by the said 
on or before the execution of these presents 
in full satisfaction of all principal moneys and 
interest secured by the Indenture secondly 
within written and the receipt whereof the 
said Secretary of State for India in Council 
doth hereby acknowledge and therefrom 
acquit and release the said 
and his heirs, representatives, and assigns, 


The snid Secretary of State for India in 
Council doth in virtue of all powers and 
authorities enabling bim in that behalf, and 
so far as he lawfully can or may by these 
presents grant and convey unto the said 

his heirs, representatives, and assigns 

all ond singular the lands and premises com- 
po in nnd granted, or otherwise assured 

y the said Indenture secondly within written 

or expressed go to be, to have, and to hold 

_ the lands and premises hereby granted or 
expressed, so to be unto and to the use of 
N gald i his heirs, 
£ epresentatives, and assigns freed and ab- 
solutely discharged from all principal moneys 

d interest secured or intended tq be secured 
b} the said Indenture secondly within written 
andall claiths and demands on account thereof, 

and the said Secretary of State for India in 
Cound doth hereby for himself and his suc- 
oes#ors covenant with the sald 

his heirs, repiesentatives, and assigns that he, 
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cil, hath not at any time done or executed, or 
knowingly suffered, or been party or privy to 
any act, deed, or thing, whereby the lands and 
premises hereby granted and conveyed or 
expressed so to be, or any of them, or auy 
part thereof, are, is, can, or may be im 


charged, or incumbered in title, estate, oF-- 


otherwise howsoever. In witness whereof 
the said parties to these presents have here- 
unto set their hands and seals day, and 
year first above written.” 


Signed, sealed, and delivered 


for and on behalf of the Se- s s 


cretary of State for India in 
Council, by > ; 
by order of the Lieutenant- 
Governor of Bengal, in the pre- 
sence of . ae 





Draws attention to Financial Department Noti- 
fication exempting from stamp duty waauthen- 
ticated copies of settlement records furnished 
to landholders and cultivators. 


No. 2. 


Tue attention of all Officers in the Re- 
venue Depnriment is invited to the Noti- 
fieation of the Government of India, in the 
Financial Department, No. 1906, published 


in the Gasette of India, under date the 9th ` 


August Inst, page 764, exempting from—. 


stamp duty unauthenticated copies of dettle 
ment records furvished to landholders and 
cultivators. 


% 

Suspends watil further orders the submission of 
Return No. XII regarding settlements; directs 
that Board's orders be cited in cols. 4 and 5, 
Table II of Return No. X, fe. 


‘No. 8. 


a 


As the power of confirming settlements 
has been withdrawn from the local officers, 
ond as all settlements and re-setilements are 
now reported to the Board for confirmation, 
the submission of Return No. XII to this 


office is hereby suspended until further 


orders. 


In cases in which entries in columns 4 ap» 
5, Table II of Return No. X, appear’ > 
consequence of settlements which haw! - 
82—o 


30 


sanctioned by the Board, the number and date 
of the Board’s orders should be cited in 
explanation of those entries. When such 
entries are due to new settlements made in 
anticipation of sanction, as directed in para. 9 
of the Settlement Rules, communicated with 
st TAr evdorsement No. 419B of 24th 

last, the fact should be stated ; when to 
Poise cause, the clroumstances ‘should be 

explained. e 


r 


» Adds farther paragraph to Instructions for ths 
acquisition of land for public purposes. 
No. 4. 


Tue following is added as para. 29A of 
the Instructions for the acquisition of land 
for r publio ‘purposes:— 

“As goon as an award has become final, 
the Collector should give effect to any abate- 
ment of revenue which may have be&n 
determined on in connection with it, whether 
‘any delay does or does not ocour in the pay- 
ment to the parties concerned of that portion 
of the cqmpensation awarded which is pay- 
able in cash.” 


fly 


t 
1 


Addition to paragraph 16 of the Instructions 


P A under Act X of 1870. a 


à No. 5. EN 


Tite following has been Interpolated after 
‘he werd “law” inline 5 of paragraph 16 of 
tæ Instructions under Act X of 1870 :— 
i “Should the land to be oqcupied, or any 
f portion of it, belong to, dr be in the posses- 
“siog of, Government, the personal notice 
“required by the law should be served on 
“ tho chief local representative of the depart- 
“ ment interested,” 





Draws attention to, and modifies, clause 94, 
page 357, Board's Rules, reserving right of 
Government to demand a royalty from mines 
on land sold. i 

No. 6. 


~ A oase having recently occurred in which 
~ tract of waste land was sold, without 
Cea of the right of Government to 
a See ou any mineral products 

va! e might be found on it, whereby uctual 


A or 


`, Sa 
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los may accrue to the §tate, the attonlig of 
local officers is called to Olaufe 9A, page ai 
Board’s Rules, which is hereby modified ag 
follows :— 


For the words, in lines 8 and 4, “that 


“ which the State may be able to claim in the 
“way of royalty from mines discovered on 
“lend which js private property,” substitute 
“that of the demand of the'State to aroyalty 
“ from a mines on the land so sold.” 





Tan HowBLE V. H. Somatom anp A. 
Money, Esq. O. B. 


—_— 


apes be flee cick dined xem 
ber, fo., to be stated tm all futere -app 


Sor refund of deposits of more dan 8 yard 
standing. 


_ No. T. 


Disrrior Officers are requested to state, in 
all future applications for the refund of 
deposits of more than three years’ standing, 
the amount that is to be refunded from each 
deposit number, and ‘also the amount or 
balance of the deposit as per Registers. 


A. eee Esg., C. B. 


Warns ` Offre guard agent e J e Jorgey: F 


No. 8. 


CERTAIN attempts to forge the adhesive 
Stamps lately issued for the purpose of 
denoting Court fees have been recently 
brought to light, and the Member in charge 
now calls the earnest attention of all Dis- 
trict Officers to the risk of fraud arising from 
the greater facility with which such Stamps 
can be forged, in comparison with impreased 
Stamps. 

Large quantities of these adhesive Stamps 
are daily presented in payment of process 
fees, and very seldom come under the notual 
observation of the head of a Revenue Cour 
Attempts to use forged Stamps are sara 
likely therefore 2 ocour in connection wre 
this mode of using Stamps than with 
other. Every hea of a Court ia which oh 
fees are paid by Stamps is desired, in 
to call for, from time to time, papers 
have been so stamped, and to satisfy himself 
thoroughly by personal examination 
Stamps used in his Court are genuihe. 






at the 


« 


